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bited and giving it a number is a mere 
curable procedural irregularity and not 
an illegality (Oct) 434B 
——O, 21, Rr. 35 and 86 — Distinction— 
Possession under R. 85 is given when 
judgment-debtor is in possession while 
possession under R. 86 is directed when 
somebody else than judgment-debtor is in 
possession (Mar) 117B 
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Civil P. ©. (contd.) 
——O, 21, R. 36 
Seo (1) Ibid, O. 21,R.85 (Mar) 117B 
(2) Tenancy Laws—U. P. Zamindari 
Abolition and Land Reforms 
Act (1 of 1951), S. 203 
(Sep) 419B 
—— Q. 21, R. 40 ~ See ibid, S, 51 
(Oct) 488 
——O, 21, R. 58 — See Limitation Act (9 
of 1908), Art. 11 (Fuly) 321 
——O, 21, R. 63—See Limitation Act (9 of 
1908), Art. 11 (July) 321 
——-O, 21 R. 100 — Word ‘dispossession’ 
— Meaning of—Even symbolical posses- 
sion given to a party amounts to dis- 
possession of party who is in prior 
symbolical possession (Mar) 117C 
— 0. 22, R. 3—Abatement suit filed by 
a Company through its two liquidators — 
Death of one—Application for amendment 
of title of plaint by adding name of suc- 
cessor liquidator cannot be dismissed 
(Sep) 407 
—O. 22, R. 4, Ss, 2 (11) and 92 — Plain- 
tifl-respondent dying pending appeal — 
Appeal arising out of suit under S. 92 — 
Personal heirs cannot be brought on re- 
cord as legal representatives of plaintiff. 
respondent (Apr) 207 
— O. 28, R. 1 (1) — Withdrawal of suit 
—Rule does not in terms apply to appeals 
— Right of plaintiff to withdraw suit at 
appellate stage is not an absolute right 
but is subject to rights acquired by de- 
fendant under decree — Discretion of 
appellate Court to grant leave (Jan) 41 
——O. 38, R. 6—See Limitation Act (9 of 
1908), Art. 11 (July) 321 
——O, 38, R. 11 — See Limitation Act (9 
of 1908), Art. 11 (July) 321 
——O, 39, R. 1 — See Ibid, S. 80 
(May) 209A 
—~O, 41, R, 1 — New plea — Involving 
question of fact which is inconsistent 
with position taken up in trial Court — 
Cannot be allowed {Jan) 29C 
——-O, 41, R. 1 —- Appellate Court not to 
spell out a new case for a party against 
his own pleadings (June) 273B 
——-O, 41, R. 27 — Validity of notice 
under S. 106, T. P. Act challenged and 
evidence not disclosing whether notice 
was signed by landlord — Additional evi- 
dence can be adduced (Aug) 872A 
—O, 41, R. 33 — “Pass any decree” — 
Alteration of decree substituting a defen- 
dant.respondent found liable in the place 
of defendant-appellant if can be made: 
i (Apr) 162B 


Civil P., O, (contd.) os BS ey 
——O. 41, R. 33 read with R., 4:and O,.42, 
R. 1 — Power of High:Court to pass any. 
decree or order against non-appealing 
defendants is only permissive. (Nov}494I 
——O, 42, R. 1 — See ibid, O. 41, R: 38- 

2+ (Nov) 4941 
Civil Service Regulations = -=.> 9 
See under Civil Services. 


CIVIL SERVICES . «| 


—Allahabad High Court (Conditions of 
Service of Staff) Rules (1946), R. 9 —.Pro. 
motion, method of — Words “seléction 
irrespective of seniority” — Meaning — 
Order of promotion passed on basis of 
seniority instead of merit is illegal . 
: (Jan) 44G 
—- R, 9 — Procedure’ under — Expres. 
sion “by selection, irrespective of senio- 
rity” — Means selection on merit. out of 
eligible candidates ` (Apr) 2054, 


— Civil Services (Classification, Control 
and Appeal) Rules (1930), R. 55 (8) (as 
substituted by Notification No. 2174, D/- 
4.8.1961) — Procedure to be followed for 
dismissing etc, a public servant — Order 
terminating services of temporary servant 
passed in 1964 was governed by amended 
rule and simple notice as required under 


it is sufficient l (Mar) 122B 
——R. 55 — See Constitution of India, 
Art, 811 (2) (Mar) 122G. 


—Civil Service Regulations ` hes 

= 465, Note 1 (as adapted in U, P.) 
— See : 
(1) Constitution of India, Art. 14 `- 

(June) 271B 

(2) Constitution of India, Art. 311. °°. 

'. (Mar) 129: 

(June) 271D 

—Railway Establishment Code, Wol. ID 

R. 2046 (2) — See Constitution of India, 

Art. 14 Mar) 104 


— Railway Establishment Code Staff Rules; 
Rr. 1704, 1706 ‘and 1708 — Penalty for 
serious misconduct— Penalty of dismissal 
— Imposition of lesser penalty of re- 
moval not illegal ` (May) 2468 
——R. 1706 — See ibid, R.1704° `” 
(May) 246 
——R. 1708 — See ibid, R.1704 -~ -- 
(May) 246B 
—U. P. Disciplinary Proceedings (Adminis- 
trative Tribunal) Rules (4947), R 2 (e) — 
Definition of “personal immorality” -exi 
cludes from disciplinary proceedings 
Government- servants -for occasional 
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Civil Sarvices—U. P, Disciplinary Proceed. 
‘ings (Administrative Tribunal) Rules 
(contd.) 

lapses of any of the three vices of drink, 

sex and/or gambling (Aug) 359B 


—-R. 2 (e) — Government servant — 
Personal immorality on ground of habit 
of sex, reduction of his utility as a public 
servant so as to damage government or 
official generally in public esteem— Proof 

(Aug) 359D 
——R, 4 — Reference by Governor under 
R. 4 (1) of a case not covered by any of 
the four charges enumerated therein is 
without jurisdiction (Aug) 359C 


—U. P. Financial Hand Book Wol. 2, 
Chap. 2, R. 24 — Suspension per se does 
not disentitle employee to get increment 
during suspension period where contract 
of service subsists during the period 
(May) 2148 


—V. P. Fundamental Rules, R. 56 (Amend- 
ment and Validation) Act (5 of 1970) — 
See Constitution of India, Art. 245 

(Apr) 178B (FB) 
——R. 56 (as amended by Act 5 of 1970) 
— Even though parts of rule have been 
amended by legislative enactment it 
stands as a rule (Apr) 178G (FB) 


——R. 56 (a) (as amended by U. P. Act 5 
of 1970) — That provision in explanation 
which provides for issuance of executive 
instructions and their being not publi- 
shed is hit by Arts. 14 and 16 and is 
struck down (Apr) 178A (FB) 


—U. P. Government Servant’s Conduct 
Rules (1946), R. 5 (1) — See Constitution 
of India, Art. 19 (1) (c) (Aug) 871 


—U. P, Police Regulations, Paras. 479 (d), 
(e), (£), 491 and 490 — Power to dismiss 
constable is with Superintendent of Police 
only and not the Deputy Superintendent 


(May) 210B 
——Para, 479 (e) and (f)— See ibid, 
Para, 491 (May) 210D 


—— Para, 479 (f) and (e)—Power of autho- 
risation under sub-para. (f) is not bad for 
untrammelled delegation of legislative 
power (May) 210C 
-——Para, 490—See ibid, Para. 479 (d) 
(May) 210B 
=—— Para, 491—See ibid, Para. 479 (d) 
(May) 210B 
Paras, 491 and 479 (e) and (f)— Punish- 
ment awarded by Superintendent of Police 
after inquiry by Deputy Superintendent 
of Police—No prejudice results as former 
is a superior officer (May) 210D 


Civil Services (contd,) i 
—WU. P. Subordinate Revenue Executive 
Service {Naib Tahsildars) Rules (41964), 
R. 24—See ibid, R. 39 (8) (Mar) 122A 


——R. 28 (3)—See ibid, R. 39 (3) 
(Mar) 1224 


——Rr. 39 (3) (as added by Notification 
No. 1881, D/- 24-8 1968), 28 (3) and 24 — 
Redesignation of Collection Naib Tahsil- 
dars as Naib Tahsildars — Effect of 
(Mar) 122A 


paeem Cromer 


Civil Services (Classification, Control and 
Appeal) Rules (1930) 
See under Civil Services. 


Constitution of India, Art. 13 (2) — Incon- 
sistency with fundamental rights -— Pro- 
visions of Acts struck down under — 
Cannot be retrospectively validated by- 
amending statutes (May) 227B 


— Art, 14 — See Civil Services — U. P. 
Fundamental Rules, R. 56 (a) 

(Apr) 178A (EB) 
—— Art. 14—Central Sales Tax Act (1956), 
§. 6 (1-A) (as introduced by Central Sales 
Tax (Amendment) Act 1969) — Amend- 
ment with retrospective effect does not 
contravene Art. 14 (Jan) 1D (FB) 
—— Art, 14 — Central Sales Tax (Amend- 
ment) Act (1969), S. 10 — Does not con- 
travene Art. 14 (Jan) 1E (FB) 


——Art, 14d—Railway Establishment Code, 
Vol. Il, R. 2046 (2) — Sub-rule (2) of the 
Code is discriminatory and violative of 
Article (Mar) 104 


——Arts, 14 and 16—Equality before law 
and equality of opportunity in matters of 
public employment — No question of 
seniority and juniority arises in case of 
temporary employees—They cannot claim 
parity with direct recruits—Held on facts 
that there was no discrimination 

(Mar) 122D 


——Arts. 14, 16 — Discrimination — 
Art. 465, Note 1 of Civil Service Regula- 
tions (as adapted in U, P.) regarding com- 
pulsory retirement does not violate Art. 14 
or 16 (June) 271B 
——Art, 14—Initial presumption of con- 
stitutionality of act done would help the 
State when petitioner fails to prove that 
classification of those similarly circum- 
stanced was made without any reasonable 
basis : (Aug) 382C 


——Art.14—A denial of equal pay for 
equal work is not necessarily violative of 
Art, 14 (Aug) 382D 
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Constitution of India (contd.) 
——Art. 16—See 
(1) Civil Services—U. P. Fundamental 
Rules, R. 56(a) (as amended by U. P. 
Act 5 of 1970) (Apr) 178A (EB) 


(2) Ibid, Art, 14 (Mar) 122D 
(June) 271B 

(8) Ibid, Art, 311 (Aug) 355 
(Nov) 512 


-——Art, 19 (1) (g) — See Iron and Steel 
(Control) Order (1956), Cl. 18 (Sep) 408 
——Art. 19 (1) (c) — Order terminating 
services of Government employee on ac- 
count of his membership or his alleged 
participation in activities of a political 
party, without giving him a hearing is 
violative of Art. 19 (1) (c) (Aug) 871 
——Art. 19 (1) (f)— Central Sales Tax Act 
(1956), S. 6 (LA) (as introduced by Central 
Sales Tax (Amendment) Act 1969) — Pro- 
vision does not contravene Art. 19 (1) (f) 
(Jan) 1C (FB) 
——Art. 19 (1) (g), (6)—Central Sales Tax 
Act (1956), S. 6 (LA) and S. 9 (as amended 
by Central Sales Tax (Amendment) Act 
1969) — Amendment with retrospective 
effect does not contravene Art. 19 (1) (g) 
(Jan) 1B CRB) 
——Art. 44 —- See Mahommedan Law — 


Waaf (Aug) 866A 
——Art. 78 (1)—See 
(1) Ibid, Art, 258 (1) (Oct) 452A 


(2) Charitable Endowments Act (1890), 
S. 3-A (Oct} 442B 

= Art. 164 — See ibid, Art. 226 
(May) 287B 
——Art, 164 (4)—No bar in the Constitu- 
tion to appoint a person, who is nota 
member of Legislature as Minister—Scope 
of Art. 164 (4) (May) 237A 

Art, 226—See also 

(1) Civil Services — U, P. Disciplinary 
Proceedings (Administrative Tri- 
bunal) Rules (1947),R.4 (Aug) 859C 





(2) Ibid, Art. 229 (Apr) 205B 
(3) Ibid, Art. 809 (Aug) 382A 
(4) Ibid, Art, 311 (Aug) 354 


(5) Education—U, P, Intermediate Edu- 

cation Act (2 of 1921), S. 11 (8) 
(Dec) E67A 

(6) Electricity (Supply) Act, S. 46 
(May) 219H 
(7) Houses and Rents — U, P, (Tempo. 
rary) Control of Rent and Eviction 

Act (8 of 1947), S. 7F 

(Feb) 54A; B (FB) 
(8) Natural Justice (June) 290C; D 
——Art. 226—Mandamus, issue of —Order 
of Chief Justice under Art. 229—Writ can 


Constitution of India (contd.) 
issue against him for quashing that order 
(Jan) 44A 
— Art. 226 — Disputed question of fact 
—Order fixing seniority—Question whe- 
ther seniority was previously fixed on 
basis of settled practice or on basis of 
special undertakings given — Cannot be 
resolved (Jan) 44B 
——Art. 226 —New plea—Plea not raised 
in petition cannot be raised in arguments 
(Mar) 122E 
—— Art. 226—Certiorari— Grounds for 
(Mar) 151F 
—— Art. 226—Nature of jurisdiction exer- 
cised by High Court (May) 219B 
——Art. 226— Writ petition—Res judicata 
—Principle of—Applicability (May) 236 


—-Arts, 226, 164—Prohibition, writ of— 
Appointment of person who was nota 
member of Legislature as Minister— Peti- 
tion challenging — Petitioner having no 
personal interest—Petition whether main- 
tainable—(Quaere) (May) 237B 
——Art. 226 — Writ of certiorari is dis- 
cretionary—Conduct of petitioner—Rele- 
vancy for granting relief (May) 241A 
——-Art. 226 — Order setting aside auc- 
tion sale under S. 286 (2), U. P. Zamindari 
Abolition and Land Reforms Act and 
ordering resale is purely administrative— 
High Court when can interfere 

(May) 241C 
——Art. 226—Alternate remedy—Failure 
of petitioner to contest appeal through 
error in law — No ground for throwing 
out writ petition (May) 244B 


——Art, 226 — Delay and laches—Bench 
admitting writ petitions satisfied that 
delay had been explained — Objection to 
writ petition not open (June) 263A 


——Art, 226—Natural Justice—Regional 
Transport Authority imposing certain 
condition in permits at instance of Trans- 
port Commissioner— Condition set aside 
by Appellate Tribunal—No hearing given 
to Transport Commissioner — Order not 
vitiated (June) 263B 
— Art. 226 — Auction-sale of liquor- 
shop—Bidder has no locus standi to com. 
plain if licence is refused to him 
(June) 290B 
——Art. 226 — Order or direction to 
Regional Transport Authority to grant 
temporary permits if can be issued 
AJuly) 317A (EB) 
——Art. 226 — Powers of High Court — 
High Court cannot assume functions 
which are in discretion of administrative 
bodies—Its duty is to ensure that adminis- 
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Constitution of India (contd.) 
trative bodies act within jurisdiction, do 
not improperly decline to exercise. juris- 
diction and do not commit patent errors 
of law: (July) 317B 
— Art. 226 — Order made without hear- 
ing party affected but confirmed after 
hearing him cannot be disturbed 

(July) 881A 
——Art, 226 — Order levying penalty 
under S, 34, Northern India Canal and 
Drainage Act without notice to persons 
affected being void ab initio can be chal- 
lenged directly by Writ Petition 

(Aug) 343C 
—— Art. 226 — Failure to exercise juris- 
diction — Order liable to be set aside by 
a writ of certiorari (Aug) 350C 
——Art, 226 — Withdrawal of writ peti- 
tion on court’s permission does not bar 
filing of fresh writ petition by same 


person (Aug) 359A 
—~Art. 226—Res judicata — Writ peti- 
tion: — Non-speaking order expressed in 


a single word viz. ‘dismissed’—Operates 
as res judicata (Aug) 875A (EB) 
——Art. 226 — Resolutions passed at a 
meeting of a co-operative society held at 
a wrong place cannot be quashed when 
those have been ratified by a validly con- 
stituted body (Oct) 476C 
—~Aris. 229 and 226 — Writ can be 
issued against Chief Justice acting ad- 
ministratively (Apr) 205B 
—— Art. 245 
See also 
(1) Civil Services—U. P. Fundamental 
Rules, R. 56 —- As amended by Act 
5 of 1970 (Apr) 178C (£B) 
(2) U. P. Police Regulations, Para 479(f) 
(May) 210G 
—— Arts. 245, 246, 309 and 367 — U. P. 
Fundamental Rule 56 (Amendment and 
Validation) Act (5 of 1970)—Act is within 
legislative competence of U. P, Legisla- 
ture — Section 21, General Clauses Act 
does not apply (Apr) 178B (EB) 
—— Art. 245 — Delegation of powers — 
Provision containing a general policy or 
broader guiding principles shall not be 
invalid — Order passed under delegated 
authority can however be challenged 
(May) 219F 
——Art. 246 — See ibid, Art. 245 
(Apr) 178B (EB) 
——~Art, 246, Seventh Sch. List I, Entry 78, 
List II, Entry 63— Uttar Pradesh Taxation 
Laws Amendment Act (11 of 1969), S. 3 
(iii) — Validity — Provision falls within 
Entry 63 of List II and is valid 
(Apr) 186A 


Constitution of India (contd,) 
——Art. 254 — U, P. Taxation Laws 
Amendment Act (11 of 1969), S. 3 (iii) — 


Validity — Provision not inconsistent 
with Advocates Act (1961) and is valid 
(Apr) 186B 


—— Art, 258 (1) — Delegation of power 
under—Entrustment of Union’s functions 
under Land Acquisition Act to State 
Government is valid (Oct) 452A 


——Art. 265 —See Registration Act (1908), 
S. 78 (Sep) 390B 
— Art. 298—See ibid, Art, 258 (1) 
(Oct) 452A 
— Arts, 301, 302, 309 — Central Sales 
Tax Act (1956), Ss. 6 (1A), 8 (2A) and 9 (as 
amended by Central Sales Tax (Amend- 
ment) Act, 1969)— Legislation is in public 
interest and does not contravene Arts, 301 
and 808 (1) (Jan) 1A (EB) 
—Art. 802—See Ibid, Art. 301 
(Jan) 1A (FB) 
— Art. 303 — See ibid, Art, 801 
` (Jan) 1A (KB) 
——Art. 8309—See ibid, Art, 245 
(Apr) 178B (FB) 
——Arts. 809, 226-— Government has 
power to alter terms of service and 
emoluments unilaterally (Aug) 382A 


——Art. 809, Proviso — A modification 
made by the President in Service Rule is 
not bad merely because it does not men- 
tion power under which it was made viz. 
Art. 809, Proviso (Aug) 382B 


—Art. 311 — See Civil Services — 
Allahabad High Court (Conditions of Ser- 
vice of Staff) Rules (1946), R. 9 
(Apr) 205A 
——Art. 311—Order retiring Government 
servant under Note I to Para 465 of Civil 
Service Regulations —Order is not invalid 
merely because Government servant could 
not avail of leave accrued to him 
(Mar) 129 
——Art. 811 — Power of Government to 
suspend employee by a service rule sti- 
pulating appointing authority as authority 
to suspend (May) 214A 


—Art, 311 — Appointing authority — 
Listrict Traffic Superintendent is ap- 
pointing authority for ticket Collector in 
Railways (May) 246A 
Art. 811 — Compulsory retirement— 
If mala fide (June) 271A 


——Art. 811—Dismissal or removal from 
service — Order casts stigma only when 
it contains some adverse remarks as to 
character, ability to work or integrity 
(June) 271C 
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Constitution of India (contd.) 

-— Art. 811 — Compulsory retirement — 
Article 465 of Civil Service Regulations 
(as adapted in U., P.) is not repugnant to 
Article 311 (June) 271D 


i—Art, 811 — Civil servant acquitted of 
criminal charge — Can be proceeded de- 
partmentally on other charge arising out 
of same set of facts (July) 828 
——aArt. 811—Removal of a Government 
servant from service for overstaying his 
leave without complying with Art. 311 is 
illegal (Aug) 346A 
— Art. 311 — Temporary Government 
servant—Termination by way of punish- 
ment —Art, 811 must be complied 

(Aug) 346B 
-— Art. 311 — Temporary employee — 
Termination of service by payment of one 
month’s salary—Art. 311 is not attracted 
— High Court willnot go behind the order 
to find out its background (Aug) 354 


— Art. 811 — Termination simpliciter 
of atemporary employee, even if other 
juniors are retained, does not contravene 
either Article 16 or 311 (Aug) 355 


——Art. 811—Reversion from officiating 
post to substantive post not by way of 
punishment but under terms of officiating 
employment is not reduction in rank so 
as to attract Article 311 (2) 

(Aug) 875B (FB) 
——Art, 311 — Protection under — Re- 
version of officiating Civil and Sessions 
Judge to substantive post, without pre- 
cluding him from future promotions — If 
attracts Art. 811 or 16 (Nov) 512 


——Art, 311 (2) read with Civil Services 
(Classification, Control and Appeal) Rules 
(1980), R. 55 — Temporary civil servant 
— Existence of some charges which may 
have implied Authority to terminate ser- 
vices do not make simple order of ter- 
mination one of dismissal (Mar) 122C 
—— Art. 811 (2) — Person holding higher 
post in officiating or temporary capacity 
has no right to it — Reversion to substan- 
tive post—Not reduction in rank— Princi. 
. ples of natural justice not attracted 
(Mar) 122F 
——Art, 367 — See ibid, Art. 245 
(Apr) 178B (FB) 
——Sch. 7, List I, Entry 78 — See ibid 


Art. 246 (Apr) 186A 
-——Sch. 7, List IJ, Entry 68 — See Ibid, 
Art. 246 (Apr) 186A 


——Sch. 7, List II, Entry 63 — ‘Docu- 

ment’ — ‘Certificate of enrolment’ in Sec. 

_tion 3 (iii) of Act 11 of 1969 is document 
(Apr) 186E 


Constitution of India (contd,) 

—Sch, 7, List 3, Entry 42 — See ibid, 
Art, 258 (1) (Oct) 452A 
—— Sch. 7, List IV, Item 39—See Charita- 
ble Endowments Act (1890), S. 3-A 

(Oct) 442B 


Contempt of Courts Act (32 of 1952), S. 3— 
Proceedings under — Object and purpose 
of (Apr) 170 


——S. 3 (1) — Power of committal is dis- 
cretionary — Alternative mode of redress 
available — Infringement of order of 
injunction passed by Subordinate Court 
— Exercise of contempt jurisdiction 
(May) 281 


Contract Act (9 of 4872), S. 15 — See Civil 
P. C. (1908), S. 100 (Mar) 151A 


——S, 17 — See Constitution of India, 
Art. 226 (May) 241A 


——S. 28 — See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 154 (Oct) 444A 


-——S, 25 (i) — Exceptions under — Sale 
registered between two sisters pursuant 
to a compromise —- Want of cash consi- 
deration is immaterial — Sale is valid 
under S. 25 (i) (Mar) 151C 


——S, 29—See Specific Relief Act (1963), 
S. 14 (Nov) 494B 


——S, 31—Contingent contract — Contract 
to sell sirdari plots cannot be treated as 
contingent merely because of an under- 
taking to convert them into Bhumidari 
plots (Oci) 444B 
——S. 49 — Place of payment —:Absence 
in written undertaking to pay — It must 
be paid at the place where plaintiff carried 
on business (July) 326 


——S, 56 — Becomes impossible— Leased 
building demolished following notice 
under S. 268 (1), U. P, Municipalities Act 
— Section 56 does not apply (Jan) 16B 


—-— S. 56 — There can be no compensa- 
tion when contract becomes impossible 
(Oct) 479 
——5S, 70 — Contribution — Co-owner of 
property carrying out repairs — Liability 
of co-owner to contribute (Jan) 48 
——S, 151 — See Railways Act (1890), 
S. 72 (Dec) 531C 
——S, 186—See ibid, S. 187 (Nov) 494D 
—~—S, 187 — Husband and wife — Con- 
tract of sale executed by husband—Land 
owned by wife only contract if and when 
binding on wife 


Co. operative Societies Act (2 of 1942) 
See under Co. operative Societies. 


(Nov) 494D__ 
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CO-OPERATIVE SOCIETIES 


—Go-operative Societies Aot (2 of 1912), 
S. 43 — See Co-operative Sacieties— U, P. 
Co-operative Societies Act (11 of 1966), 
S. 184 (1) ' (Dec) 563A 


—U, P, Co.operative Societies Act (41 of 
1966), S. 29 — Co-operative Housing 
Society — Allotment of plot to member 
and transfer certificate issued — Cancel- 
lation of allotment (Dec) 563B 
——S, 34 — District Magistrate can 
validly function as chairman of Society 
so long as a fresh committee of manage- 
ment had not been constituted 


(Oct) 476A 
——S, 182 (1)—See ibid, S. 184 (1) 

(Dec) 568A 
—S. 184 (1) — Repeal of 1912 Act — 
Effect (Dec) 568A 


—U. P. Co-operative Societies Rules (4968), 
R. 35 — See ibid, R. 95 (Oct) 476B 
——R. 95 — See Constitution of India, 
Art. 226 (Oct) 476C 
—~Rr. 95 and 85 — The headquarters of 
a Society would be the registered address 
under R. 35 and not the headquarters of a 
district (Oct) 476B 
—R. 127 ~Rule does not prohibit termi- 
nating services of an officiating Secretary 
within six months from his appointment 
if a new Secretary is appointed during 
that period (Oct) 476D 


Copyright Act (3 of 19135), Sch. I, Part I 
Ss, 2 and 1 — Ready reckoner of prices 
of commodities at given rate by mathe. 
matical calculations — Mistakes com- 
mitted by plaintiff in certain calculations 
found in identical places in impugned 
book — Infringement of copyright 

(Apr) 192B 
—Sch. I, Part I, S. 6 — Damages for 
infringement of copyright — Measure of 
— Ready reckoner of prices at given rate 
prepared by plaintiff — Seizure of impu- 
gned book of defendant prior to its sale 


in market — Change over to decimal 
system reducing much of utility of both 
bonks (Apr) 192C 


—~Sch. I, Part III, S. 35 — “Literary 
work” — Meaning (Apr) 192A 
Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valua- 
tions, 
COURT-FEES AND SUITS 
VALUATIONS 


—Conrt.fees Act (7 of 1870), S. 7 (v) (ii) 
(as in U.P.) and S.7 (xi)(e)—Suit by tenant 


Gourt-fees and Suits Yaleaations — Geurt- 
fees Act (eontd,) 

for possession of shop from partners who 
continued in possession of shop even 
after dissolution of firm of which tenant 
was partner — Landlord impleaded as 
defendant — Court-fee payable under S. 7 
(v) (ii) and not under S. 7 (xi) (e) 

. (Nov) 516 
— Suits Valuation Act (7 of 4887), S. 4 (as 
in U. P.—See Court-fees and Suits Valua- 
tions — Court-fees Act (1870), S. 7 (v) (ii) 
(as in U. P,) and S. 7 (xi)(e) (Nov) 516 


ener, 


Criminal Procedure Code (5 of 1898), S. 146 
(1B), (1D) — Revision against ultimate 
order disposing proceedings in accord- 
ance with finding of Civil Court cannot 
be interfered with (FB) (Jan) 12 
——S. 190 (1) (b) and (c)—Final report by 
police — Magistrate can take cognizance 
only under S. 190 (1) (c) and not under 
S. 190 (1) (b) (Mar) 155 
—S, 195 (1)(b) and (c)—See ibid, S, 479A 
(Mar) 107 
——S, 425—See Torte Wrongful impri- 
sonment (Apr) 1624 
——S. 476—See ibid, S. 479A (Mar) 107 
——Ss. 479A, 476 and 195 (1) (b) and (c)— 
Procedure in cases of false evidence — 
Judgment containing remark stating the 
counsel to have used a forged document 
in the case— Remark is illegal (Mar) 107 
—S. 488 — Sub-s. (4) is to be read not 
only with sub-ss. (1) and (5) but also with 
sub.s, (3) — Grounds under sub-s. (4) can 
be pleaded in bar of enforcement of order 
for maintenance (Mar) 188C 
——S, 488 (8), first proviso — Enforce- 
ment of order for maintenance — Offer to 
maintain wife provided she lives with 
him — If valid ground for not payin 
future maintenance (Mar) 188A 
——-S, 488 (3) — Enforcement of order.— 
‘Fails without sufficient cause’ — Causes 
which can be urged against enforcement 
must be subsequent to passing of order 
under S. 488 (1) (Mar) 138B 
——S. 488 (5) — Cancellation of order — 
Has no retrospective effect (Mar) 188D 


DEBT LAWS 


—Displaced Persons (Debts Adjustment) 
Act (70 of 1951), S. 10—See ibid, S. 18 

(Sep) 421A 

—S, 18—See Civil P, C. (1908), O. 2 R. 2 

; (Sep) 421B 
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Debt Laws—Displaced Persons (Debts Ad- 
justment) Act (contd.) : 

——S. 18—Case of displaced: person hav- 

ing claim arising out of loss in respect of 

the insured on account of fire, theft, riot 

and civil commotion —S. 18 applies 


: (Sep) 421A 
—-S, 36 —See Civil P, C. (1908), O. 2 R. 2 
i ; (Sep) 421B 
—U: P. Agriculturists Relief Act (27 of 


4984), S. 12 — An agriculturist within 
meaning of this section is entitled to 
redeem entire property in possession of 
mortgagee (Nov) 484 


—U, P, Encumbered Estates Act (25 of 
4934), S. 2 (a) — Debt — Does not cover 
contingent liability (Jan) 25A 
——S,7 — See Banking Companies Act 
(1949), S. 45A : (Jan) 25B 


—U, P. Zamindars’ Debt Reduction Act (15 
of 1953), S. 2 (f)—“Debt” — Dower debt 
is not “debt” (Oct) 469 


ee 


Deed—Construction—See Tenancy Laws 
—U, P. Imposition of Ceiling on Land 
Holdings Act (1960) (1 of 1961), S. 6 (xiv) 

(Sep) 410 


Displaced Persons (Debts Adjustment) Act 
(70 of 1954) 
See under Debt Laws. 


EDUCATION 


—U. P. Intermediate Education Act (2 of 
4924), S. 11 (8) — Selection of institution 
as Centre for holding examination—With- 
drawal of selection (Dec) 567A 


——S. 11 (8) — Both selecting and with- 
drawing selection of examination centre 
is administrative act — Party affected by 
withdrawing selection need not be given 
opportunity of hearing (Dec) 567B 


Electricity (Supply) Act (48 af 1948) 
S. 46—Fixing of Grid tariff by Board — 
Dispute between licensee and Board—In 
consequence of deletion of S.76 (1) by 
Act 80 of 1966 dispute cannot be subject 
of arbitration (May) 219A 
—S 46 — Grid tariffs — Fixing of — 
Guiding principles sufficiently indicated 
in section—Absence of regulations under 
S. 79 (h) cannot render them invalid pro- 
vided tariffs are not inconsistent with 
S. 46 (May) 219E 
=S, 46 — Provisions of second part of 


Electricity (Supply) Act (contd.) 

S. 46 (1) as well as of proviso to S. 46 (8) 
are directory . (May) 219G 
——S. 46—Grid tariff — Fixing of —Dis- 
cretion of Board — Interference by High 


‘Court under’ Art. 226 —.(Constitution of 


India, Art. 226) ` (May) 219H 
——Ss, 46 and 58--Fixation of Grid tariff 
in no way dependent on tariff policy of 
licensee under S, 58 — Grid tariff cannot 
be declared invalid simply because 
licensee is not permitted to revise its tariff 
to same extent (May) 2191 
——S, 58—See also ibid, S. 46 (May) 2191 
——S.58 — Increase in tariff of licensee 
— Matters to be considered (May) 219] 
—S. 79 — Framing of regulations not 
mandatory but only directory 

(May) 219D 


Estate Duty Act (34 of 1953), S. 10 — Gift 
of residential house — Donor continuing 
to reside in that house — Section 10 ap- 
plies (Apr) 167A 
——S. 64 (1)—Question whether transac- 
tion is benami —Cannot be made subject 
of reference under 5, 64 (1) (Apr) 167B 


Evidence Act (4 of 1873), S. 3—Apprecia- 
tion of evidence—Identification of thumb 
impressions—Tests indicated 
(June) 304C 
——S.8—Appreciation of evidence—Use 
of unsatisfactory evidence (June) 304E 
——S. 3 — Appreciation of evidence — 
Evidence of witnesses belonging to res- 
pectable class—Value (June) 804F 
——S, 8—See Hindu law—Widow 
(Jan) 29A 
‘———§s, 8,17 and 114—Admission or con- 
duct of party — Party living and capable 
of giving evidence must come forward to 
explain it—Failure to explain — Adverse 
inference (Jan) 29B 
——S. 17—See ibid, S. 8 (Jan) 29B 


——S, 18—See also ibid, S, 108 

(Mar) 151B 
——S, 18 — Statement in pleading cannot 
be evidence in subsequent proceedings 
before a Court of Law unless it amounts 
to admission (June) 278C 
—- S, 18 — Admission by one of the de- 
fendants can neither bind the co.defen- 
dants nor be evidence against them 

(Nov) 494F 
—S. 32 — Material features remaining 
unexplained — Mere dying declaration is 
not enough (Nov) 482 
——S. 44—A collusive decree — Decree 
binds not only party but also his legal 
representatives (Oct) 489 
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Evidenea Act (contd.) 
-—-S, 45-—-Expert evidence — Evidence 
not conclusive (June) 304B 


——S. 91—See Specific Relief Act (1968), 


S. 14 : norta. (Nov) 494B 
——§, 92—See also Specific Relief Act 
(1968), S. 14 © (Nov) 494B 


——S, 92—-Exclusion of oral evidence— 
—Document showing transfer of property 
to be sale—Section 92 no bar to proving 
it to be gift or family arrangement 


(Mar) 151E 
——S, 101—See ibid, S. 103 (Mar) 151B 
—— Ss. 101, 104—See also 
(1) Tort—Malicious prosecution 
(Mar) 109B,C 
(2) Succession Act (1925), S. 61 
(June) 304A 
—~Sg. 101 to 104—Suit by vendee for 
specific performance of agreement by 
husband to sell land belonging to wife— 
Burden of proving that husband:had im- 
plied authority of wife is upon plaintiff 
and not upon subsequent transferee from 
wife herself (Noy) 494E 
—~—Ss, 103, 101 and 18 — Sale deed con- 
taining admission made by one of the 
parties—Sale challenged by that party — 
Onus to prove falsity of contents of deed 
is on that party only (Mar) 151B 
——S, 114—See also 
(1) Contract Act (1872), S. 187 
(Nov) 494D 
(2) Ibid, S. 8 (Jan) 29B 
—-S, 114—Non production of material 
witnesses— Presumption (June) 3041 
——S, 114 (g)—See Railways Act (1890), 
: (Dec) 581C 
——S, 114, Illus. (f)}—Remittance of rent 
by.M. O., about a week before expiry of 
period of:demand notice— Presumption as 
to its tender within time will arise 
(Jan) 22 
——-S, 115—See also Civil P. CG, (5 of 
1908), S. 11 (July) 884A 
——S, 115—Tenant vacating accommoda. 
tion governed by Rent Control Act at 
request of landlord and shifting to new 
building exempt under that Act—Letter 
of request providing that tenant should 
live in new premises as long as he 
desired — Landlord cannotseek to eject 
him (June) 297F 
Forest Act (46 of 1927) — U.P. Forest 
Manual. Para 276—Para does not provide 
procedure for filing appeals under Act — 
It relates to filing of ordinary civil suits 
under Civil P, C, (May) 229B 


——§, 4— See 
(1) Ibid, S. 18 (4) (Aug) 350A 


Forest Act (contd.) j 
(2) Tenancy Laws'—,U., P. Zamindari'’ 
Abolition and Land Reforms Act 
(1 of 1951), S. 229-B (Aug) 350B 
——S.17—Appeal under— Forest ‘Officer 
filing appeal—His signing on appeal des- 
cribed as ‘appeal filed on behalf of State 
Government through forest department’ 
is in order ` - (May) 229A 
——S. 17—Appeal under — Not essential 
that Conservator should sign’ memo of 
appeal (May) 229C 
——S. 17—Forest Officer — Divisional 
Forest Officer is Forest Officer 
(May) 229D 
——S, 18—Delivery of memo of appeal— 
Delivery to Forest Settlement Officer by a 
subordinate of appellant is sufficient . 
(May) 229E 
——S.18 (4)—Finality does” not attach 
to appellate order of Deputy Commis. 
sioner concerning land not covered b 
notification under S, 4 of the Act 
(Aag) 850A 
——S, 82 — Recovery of money due to 
Government as arrears of land revenue— 
Auction for grant of lease—Lease granted 
for cultivation of land—Subsequent can- 
cellation of auction sale and re-auction of 
land fetching much lower price than 
fetched earlier—Loss so accruing cannot 
be recovered under S, 82 (Apr) 200 
General Clauses Act (10 of 1897), S. 21 — 
See Constitution of India, Art. 245 
(Apr) 178B (EB) 
Guardians and Wards Act (8 of 1890), 
S. 4 (2)—Definition of guardian —— Word 
used is “care” and not “custody”— Words 
“care” and “custody” are different 
(June) 260A 
——S. 7 — Application by father for 
appointment of himself as guardian of his 
minor son although not maintainable 
Court can treat such application as one 
under Section 25 (May) 248 
——S, 19 — See ibid, S. 7 (May) 248 
——S, 25 — See also ibid, S,7 (May) 248 
———S, 25 — Application under, can only 
be by “guardian” — Mother of minor 
having right of custody of such minor 
under hizanat under Muhammadan Law 
cannot apply (June) 260B 


HIGH COURT RULES AND ORDERS 


—(Allahabad) Rules of Court (4952), 
Ch. 8, R. 5— Order vacating interim stay 
orders in pending writ petition — Not 
appealable (Jan) 39 
Ch, 8, R.5 — Order of Single Judge 
rejecting application of person who is 
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High Court Rules and Orders — (AJlaha. 
bad) Rules of Gourt (contd.) i 
interested in the proceedings for being 
impleaded as party — It is “judgment” 
(Sep) 426 
—(Allahabad) — U. P. General Rules 
(Civil), 4957, R. 39 — For getting return 
of plaint, plaintiff need not file copy of 
plaint (Oct) 473B 


Hindu Law — Adoption — Proof of—Act 
of giving and taking accompanied by 
words of natural father that adoptee had 
also become: son of adoptive father des- 
troys efficacy of adoption (Jan) 29G 
. + Applicability — Migration—What is 
~Bikect of migration (Jan) 29D 
—— Family settlement—Mere possibility 
of future dispute not sufficient (Jan) 29E 
——-Family settlement — Holder of life- 
estate entering into family settlement to 
which eller tage is not consenting party 
— inding on reversioner 
NETR 5 (Jan) 29F 
‘___ Immovable property acquired by 
holder of impartible. estate can be des- 
cendable by rule of lineal primogeniture 
only if holder incorporates that property 
with that of the estate (July) 334B 
——Joint family — Family arrangement 
aa aes ý (May) 151E 
——Joint family — Family arrangement 
— Requisites (Mar) 151D 
——Widow — Adoption — Authority to 
adopt and factum of adoption — Proof — 
Nature of evidence required— Long course 
of conduct (Jan) 294 


Hindu Marriage Act (25 of 1955), S. 3 (b) 
—See Provincial Small Cause Courts Act 
(1887), Sch. 2, Cl. 87 (Dec) 575 


——S, 10—See also ibid, §.18 (Apr)201A 


Ss. 13,10 and 23 — Petition under 
S. 18 for dissolution of marriage resulting 
in consent decree for judicial separation 
without proving any of the grounds men- 
tioned in S, 10—Decree held in violation 
of mandatory provision of S. 23 (1) and 
therefore without jurisdiction — Divorce 
could not be granted later on, on ground 
that there was no resumption of cohabi- 
tation (Apr) 201A 
—-§, 19 — See Provincial Small Cause 
Courts Act (1887), Sch. 2, Cl. 37 
(Dee) 575 
aS, 23 
See also 
(1) Civil P. C. (1908), S.9 (Apr) 201C 
(2) Ibid, S., 18 (Apr) 201A 


Hindu Marriage Act (eontd,) 
——S, 28 (1) — Word “satisfied” means 
satisfied beyond reasonable doubt— Strict 
proof of cumulative conditions mentioned 
in Cls. (a) to (e), is necessary (Apr) 201B 
S. 88—See Provincial Small Cause 
Courts Act (1887), Sch, 2, cl. 87 (Dec) 575 
Hindu Succession Act (80 of 1986), S. 14(1) 
—Property devolving on widow of a co- 
parcener under S. 3 (2) of Hindu Women’s 
Rights to Property Act, 1987 becomes ‘her 
absolute property under S, 14 (1) after 
coming into force of the Act (Oct) 448 
——S. 14 (1) and (2) — Widow, who in- 
herited her husband’s property by subse- 
quently agreeing to remain in possession 
of it as limited owner is not covered by 
sub-s. (2) (Nov) 515 


HOUSES AND RENTS 


—U. P, (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 1 (1-A) — See 
Civil P., C, (1908), S. 115 (Aug) 356A 
——S. 2 (a) — Mere chabutra or kateha 
platform is not “accommodation” 


(Sep) 417 
——5§,. 3—See also Ibid, S. 7E i 

3 (Feb) 54A, B (EB) 
une) 295, 
(Aug) 378A 
——S, 3 — Civil Court cannot enter into 
question of validity or otherwise of per- 

mission granted by State Government 


(Aug) 878B 
——S, 3 (1) (a)—See also 


(1) Evidence Act (1872), S. 114, Illus. (£) 
(Jan) 22 
(2) Ibid, S. 7C (8) (Dec) 559 


——S. 3 (8) — Revision — Dismissal for 
default (Dec) 578 
——S. 7—See also ibid, S. 7F (Dec) 544 
——S. 7 (2)—District Magistrate in exer- 
cising his powers ‘under S. 7 (2) is not 
required to act quasi-judiciall 
(Feb) 82C (FB) 
——S. 7-B (8) and (7), Proviso—Furnish- 
ing of security—Teaant furnishing formal 
security bond on same day when Court 
accepts draft of the bond submitted earlier 
for approval — There is sufficient com- 
pliance of Proviso to S. 7-B (7) (Oct) 440 
——S. 7.C (6)—Fiction under—Its effect 
(Dec) 559 
——S. 7-E—Repairs — Repairs in the ac- 
commodation may involve reconstruction 
of walls or roof to make it wind proof 
and waterproof (Aug) 356B 
——S. 7-E — Question if an accommoda- 
tion required repairs or reconstruction 
must be viewed as on date of application 
under the section (Aug) 356C 
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Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (contd.) 
——S, 7-E — Certified copy of Report by 
Commissioner in a suit between same 
parties can be read in evidence without 
formal proof in a subsequent proceeding 
under S. 7-E between same parties 
(Aug) 356D 
—-S, 7-E (5) and (6) — Composite order 
under both sub-sections not prohibited 
(Aug) 356E 
——Ss,. 7-F and 3—State Government acts 
as quasi-judicial authority in deciding 
whether under S. 8, landlord should be 
permitted to file suit to evict tenant 
. (Feb) 54A (£B) 
—-Ss. 7-F and 3 — State Government 
whether bound to give reasons for its 
orders under S. 7-F (Feb) 54B (EB) 
——5, 7F — State Government acts as 
quasi-judicial authority in deciding case 
under S. 7F relating to allotment of ac- 
commodation {Feb) 82A (EB) 
—-5S, 7-F — State Government deciding 
case under S. 7.F relating to allotment of 
accommodation — It is bound to give 
reasons for its order (Feb) 82B (EB) 
——S, 7-F — State Government is bound 
to give reasons for its orders under S. 7-F 
in proceedings arising out of application 
under S. 3 (June) 295 
——S, 7. F— State Government permitting 
landlord to file suit for ejectment under 
S. 3 and litigation proceeding on footing 
that that order was one under S. 7.F 
— Tenant could not be heard to say in 
second appeal that it was only a com. 
munication and not a speaking order 
(Aug) 878A 
-Ss. 7-F and 7 — Powers of State 
Government in revision \Dec) 544 
—-S.16 — See Ibid, S.3 (Aug) 378B 


—U, P. (Temporary) Control of Rent and 
Eviction Rules (4447), R. 6 — See Houses 
and Rents—U. P. (Temporary) Control of 
Rent and Eviction Act (8 of 1947), S. 7.F 

~ (Dec) 544 


et Hee 


Husband and wife — See Contract Act 
(1872), S. 187 (Nov) 494D 


Industrial Disputes Act (4% of 4947), 
S. 2 (j) — See U. P. Industrial Disputes 
Act (28 of 1947), S. 6-1 (3) (June) 285A 
—S,. 12 — See U. P. Industrial Disputes 
Act (28 of 1947), S. 6.1 (8) (June) 285C 
Interpratation ef Statutes — See also 
Municipalities—U. P. Municipalities Act 
(2 of 1916), S. 87A (12) (Feb) 77A (EB) 
1971 (ATI) Indexes 2/(1)—8 pages. 


Interpretation of Statutes (eontd.) 
— Amending Act altering language of 
principal statute — Change cannot be 
disregarded (Feb) 77C (EB) 
— Intention of legislature—Court should 
not depart from plain meaning to carry 
out supposed intention of legislature 
= (June) 280D (FB) 
—— Interpretation of Constitution—Text 
of Constitution is to be construed liberally 
(Apr) 186D 
— Legal fiction should: not be extended 
beyond the particular purpose 
(June) 280B (FB) 
——Parliamentary history- of Statute — 
In case of statute having -undergone 
amendments, it is not only permissible . 
but of great assistance (Feb) 77B (FB) 
—— Preamble — Language of Act ‘clear 
— Preamble has to be disregarded *™ ` 
(Oct) 465C 
——Preamble and Statement of objects 
and reasons, use of (Feb) 87B (EB) 
—— Provision whether directory or 
mandatory — Court can treat a provision 
as mandatory in spite of use of word“may’ 
(May) 219C 
~—Proviso operates as an exception to 
the section (Jun) 280C (EB) 
—— Report of Joint Committee — Inten- 
tion of Parliament should be inferred 
from language of Act itself and not from 
report of Joint Committee (Apr) 186G 
—— Statutes in pari materia and later 
amendments — Can be sometimes looked 
into for ascertaining intention of legis- 
lature (Feb) 77D (EB) 


Iron and Steel (Control) Order (1988), 
Clauses 13 and 17 —Resolution of Ministry 
of Steel and Heavy Engineering dated 
22.5.1970 (publisbed in Gazette of India 
Extraordinary dated 22.5.1970) — Re- 
solution is ultra viaes (Sep) 408 


— Cl, 17 — See ibid. Cl. 13 (Sep) 408 


Judicial Officers’ Protection Act (48 of 
4850),S. 1—See Tort—Wrongful impri- 
sonment (Apr) 162A 


Land Acquisition Act (4 of 4894), S.4 (1) 
—See Constitution of India, Art. 258 (1) 
(Oct) 452A 
——S. 4 (1)—Notification under—If State 
Government delegated with functions 
under the Act by Union issues it, its 
publication in State Gazette is sufficient 
(Oct) 452B 
——S. 4 (1)—Notifications under — One 
including direction under S, 17 issued’ 
against agricultural plots without pucca 
structures and another without such direc- 
tion issued against Abadi plots with 
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Land Acquisition Act (contd.) 

permanent constructions will be valid 
even if all those plots are part of single 
scheme (Oct) 452C 
——S. 4 (1) —Notification under — Court 
cannot investigate why Government has 
chosen particular lands (Oct) 452D 
——S 4 (1)—Public notice of notification 
under—Provision is mandatory 


(Oct) 452E 
——S, 17—Sce ibid, S. 4 (1) 
(Oct) 452C,E 
——S, 18—Application stating that ap- 
plicants are thinking of applying for re- 
ference as they are not satisfied with the 
compensation awarded — Not sufficient 
under S. 18 (Sep) 418 
Letters Patent (Allahabad), Cl. 10—See 
(1) High Court Rules and Orders — 
(Allahabad) Rules of Court (1952), 
Ch. 8, R, 5 (Jan) 89 
(2) (Sep) 426 
Limitation Act (9 of 1908), Ss. 3 (1) and 5 
‘—— Dismissal of suits ete., instituted after 
period of limitation — Sub-section does 
not extend operation of S, 5 to suits 
: (May) 284B 
—— S, 5~—See ibid, S. 3 (1) (May) 284B 
———§, 5—Extension of period of limita- 
tion— Section not applicable to institu- 
tion of suits (May) 234A 
——S.14— Only time spent with due 
diligence in bona fide prosecution of suit 
in wrong Court liable to be excluded 


(May) 284C P 


—— S. 14— Return of plaint for presenta- 
tion to proper Court- Plaintiff is entitled 
to exclusion of time under S. 14 till 
endorsement of return is made under O. 7, 
R. 10 (2), Civil P. C. (Oct) 473A 
——S, 15 (2)—See ibid, Art. 30 

(Dec) 531B 
——Art. 11—Attachment before judgment 
becomes one "in execution of decree” as 
soon as execution petition in respect of 
property is presented and entertained by 
Court (July) 321 
——Art, 30—Suit against Railway for loss 
of goods in transit (Dec) 531B 
——Art. 144 — ‘Equity of redemption, 
where property is subject to a usufruc- 
tuary mortagage, could be subject to 
adverse possession (Oct) 457A 


Limitation Act (86 of 1968), S. 5 — See 

Tenancy Laws—U. P, Consolidation of 
Holdings Act 1958 (5 of 1954), S. 54 

(Sep) 889 

—— S, 12%(2)— See also Panchayats—U. P, 

Panchayat Raj Act (26 of 1947), S. 83 (1) 

(Sep) 887B 


` 


Limitation Aot (contd.) 
——S, 12 (2)—S. 12 (2) does not make the 
exclusion of time required for obtaining 
a copy of order sought to be revised de- 
pendent upon any requirement of such a 
copy being filed along with an applica. 
tion for revision. On the other hand it is 
absolute in its terms (Sept) 387A 
— §. 29 (2) — See Panchayats — U. P. 
Panchayat Raj Act (26 of 1947), S. 83 (1) 
_ (Sep) 387B 
——Art. 58—Suit for declaration that 
plaintiff is owner in possession of certain 
premises and that premises are not liable 
to attachment and sale in execution of a 
decree — Article 58 applies—Stay of exe- 
cution—Plaintiff challenging attachment 
has to file suit irrespective of stay of 
execution (Jan) 25C 
Mahommedan Law—Guardianship Law 
of Hizanat (June) 260C 


—— Mosque — Mere performance of Friday 
prayers would not convert private mosque 
into public one (July) 328 
—- Waqf — Bhumidhar of land under 
U. P. Zamindari Abolition and Land 
Reforms Act can make valid waqf of his 
bhumidhari rights (Aug) 866A 
——Wagf — Wagqif need not have full 
proprietary interest in subject-matter of 
waqf — But must have permanent domi- 
nion over it (Aug) 396B 
Motor Vehicles Act (4 of 1939), S. 42 (1) 
and (8) — Exemption from obtaining 
ermit (Nov) 488A 
——S, 42 (3) (f) See also Motor Vehicles 
Rules (1940), R. 70A (Nov) 488D 
——S, 42 (3) (a) and (f) — U. P. Govern- 
ment Roadways is not exempt from 
obtaining permit under S. 42 (3) (a) 

(Nov) 488C 
——S, 47 — See Constitution of India, 
Art, 226 (July) 317A CEB) 
——S.57 — Procedure for applying and 
granting permits (Dec) 553 
——S, 58 — See U.P. State Road Transport 
Services (Development) Rules (1958), R. 9 
(1) (c) (June) 268C 
__-S. 62 — See Constitution of India, 
Art. 226 (July) 817A (FB) 
——S, 63.A —Inter-State Transport Com. 
mission is competent to entertain dis- 
putes between two States in respect of 
plying transport vehicles of one State 
over that part of inter.State routes which 
falls within the other State (Nov) 488B 
—— S. 68.C — Regional Transport Autho. 
rity increasing strength on route by 


granting fresh permits — Exclusion of 
new permit-holders on notified portion of 
route (June) 263D 
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Motor Vehicles Act (contd.) 

S. 68.F (3) — Regional Transport 
Authority imposing condition on permits 
which was not justified — Aggrieved 
permit holders have right of appeal before 
Tribunal (Juue) 263E 


cern 


——S, 110.A — See ibid, S. 110-D 
(Nov) 503 
=S, 110-B — See ibid. S. 110-D .. 
(Nov) 503 


——S, 110-D—Order dismissing applica- 
tion under S, 110-A as time-barred, re- 
fusing condonation for want of sufficient 
cause — It has the effect of disallowing 
compensation claimed—It is an “award” 
appealable under the section (Nov) 508 


Motor Vehicles Rules (4940), R. 70.A — 
Public purpose — Plying of transport 
vehicles by U. P, Government Roadways, 
not a public purpose (Nov) 488D 
Motor Vehicles Rules (U, P.) (1940), R. 72 
— “Within 30 days of the receipt of such 
order’’— Date on which copy of order was 
received by appellant has to be excluded 
(May) 244A 
MUNICIPALITIES 


—JU. P. Municipal Board Surcharge Rules 
(1948) — See Municipalities — U. P. Mu- 
nicipalities Act (2 of 1916). S, 81 

(Mar) 187 
—U. P. Municipalities Act (2 of 1946), 
S. 60 (1) (d), (£) — See ibid, S. 211 

(Dec) 565 
——S, 81 (as amended in 1964)— Amend- 
ment of Act in 1964 by introduction of 
S. 81 enabling recovery of losses by way 
of surcharge — Section 81 not being re- 
trospective cannot help in recovering loss 
found due prior to amendment (Mar) 187 


——5. 87-A (12) (as applied to Town - 


Areas) — Words “total number of members 
of the Committee’’—Interpretation of 
(Feb) 77A (EB) 
——Ss, 211, 298. J (c), 60 (1) (d), 60 (1) (£) 
-Power of Executive Officer to issue 
notice for removal of encroachment on 
municipal land (Dec) 565 
S. 263 (1)— See 
(1) Contract Act (1872), S. 56 (Jan) 16B 
(2) T. P. Act (1882), S. 108 (e) 
(Jan) 16A 
———S. 298]-C—See ibid, S, 211 (Dec) 565 
—Rules for questioning election of Chair- 
man under U. P, Town Areas Act (2 of 
491%), R. 50—See ibid, R.52 (July) 331B 
———Rules 52 and 50— Tribunal’s power 
to allow amendment of Election Petition 
under O, 6, R. 17, Civil Procedure Code is 
subject to restrictions under the Act and 
Rules (July) 881B 


A eee 


Natural Justice — Principles of natural 
justice cannot override effect of statutory 
provisions—State Government and Excise 
authorities can close down liquor-shop 
before a licence is granted — No notice to 
bidder is necessary (June) 290C 
——Settlement of licensed shop for sale 
of country liquor —State Government tak- 
ing decision to cancel particular shop with- 
out notice to bidder—No rules of natural 
justice are infringed (June) 290D 


Northern India Canal and Drainage Act 

(8 of 1878), S. 84 — See also Constitu- 
tion of India, Art. 226 (Aug) 343C 
——Ss. 34 and 85 — Inability to locate 
persons responsible for wastage of water 
— Levy of penalty on all deriving water 
from that water course — Notice to them 
is necessary (Aug) 343A 
—S. 384—Authority cannot hear parties 
after making an order levying penalty for 
wastage of water (Aug) 343B 
——S. 85 — See ibid,S.34 (Aug) 343A 
——S, 55—State Government can prevent 
obstruction of natural stream under cir- 
cumstances mentioned in section: (Jan) 40 


PANCHAYATS 


—U. P. Panchayat Raj Act (26 of 1947), 
Ss. 83 (1), 85 and 89 — Effect of provision 
in S. 83 (1) — S. 29 (2) of Limitation Act 
becomes applicable to the case of the 
period of limitation of sixty days pres- 
cribed by S.89 of the U. P. Panchayat 
Raj Act for filing a revision and, in conse- 
quence the provision in S.12 (2) of the 
Limitation Act will also apply 


(Sep) 387B 
—S. 85—See ibid, S. 83 (1) (Sep) 387B 
—S. 89—See ibid, S. 83 (1) (Sep) 887B 


Partnership Act (9 of 1932), S. 46 — See 

Stamp Duty — Stamp Act (1899), Sch. 1B 

(U. P.) Art. 45 (Nov) 528 (SB) 
——S. 48—See 

(1) Stamp Duty — Stamp Act (1899), 

S. 2 (Dec) 540 (FB) 

(1899), Sch. 1B (U. P.) 


(Nov) 523 (8B) 
Penal Code (45 of 1860). S. 196 — See Cri. 
minal P. C. (1898), S. 479A (Mar) 107 
Precedents —Rule that larger Bench should 
be constituted where a Full Bench is 
inclined to take contrary view to that of 
another Full Bench of equal strength is 
not applicable when opinion expressed 
by former Bench is obiter dictum 
(May) 251B (FB) 
——Same Judge taking different view in 
subsequent decision from view taken by 


. 2 (10) 
(2) Stamp Act 
Art. 45 
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Precedents (contd.) 
him in earlier decision—Earlier decision 
taken without noticing rulings of Privy 
Council and Supreme Court — He can 
overrule earlier decision (May) 209B 
Prevention of Food Adultevation Act (37 
of 1954), S 8 (as amended by Amendment 
Act 49 of 1964)—Amending Act did not 
repeal S. 8 — Powers of Food Inspector 
and Public Analyst appointed under 1954 
Act not affected by amendment of S. 8 
(Feb) 53 
Provincial Insolvency Act (5 of 4920). S. 4 
— Jurisdiction of insolvency Court — 
Claim for declaration of ‘sirdari’ rights in 
favour of one person as distinguished from 
another (Dec) 551 
Provincial Small Cause Courts Act (9 of 
4887), Sch. 2, Cl. 87 — Bar to entertain 
divorce suit—Small Cause Court Judge 
empowered under S. 3 (b) Hindu Marriage 
Act (Dec) 575 
Public Premises (Eviction of Unauthorised 
Occupants) Act (82 of 1988), S. 5 — Provi- 
sion was ultra vires under Constitution of 
India, Art, 13 (2)— Public Premises (Evic- 
tion of Unauthorised Occupants) (Amend. 
ment) Act (1968), S. 10E—The Amending 
Act cannot validate Principal Act retros- 
pectively (May) 227A 


Public Premises (Eviction of Unauthoris- 
ed Oscupants) (Amendment) Act (82 of 
4968), S, 10E—See ibid, $5 (May) 227A 


Railway Establishment Code 
See under Civil Services. 


Railway Establishment Code Staff Rules 
See under Civil Services. 


Railways Act (9 of 1890), S. 72 — Goods 
consigned for purpose of sale on commis- 
sion basis — Suit for loss in respect of 
damage caused to the goods in transit 
(Dec) 581A 
—— S. 72—Railway administration to take 
care of goods enjoined by S. 151 Contract 
Act—Onus to prove negligence or mis- 
conduct (Dec) 581C 
—S, 77 — “Railway administration” 
includes Government (Dec) 531D 
Registration Act (16 of 1908), S. 42 — 
Deposit of will—There is presumption of 
regularity of proceedings for deposit — 
Proof of due execution of will however is 
necessary (June) 304G 
—S, 72—District Registrar not compe- 
tent to determine vires of notification 
issued by State Government under S, 78 
(Sep) 890A 
-——S. 78 — Levy of ‘fee’ as contained in 
(U. P.) Notifications (Finance (M) Depart- 
ment No. M-2847/X-465-47 dated 16-12- 


Registration Act (contd.) 

1947 and Finance (S) Department No. 
S-6665/X-497/50 dated 3-1-1954 and Noti- 
fication No. AST 2858/X/221/1957, dated 
80-7-1970 relating to registration amounts 
to imposition of ‘tax’ and is ultra vires 
the Act (Sep) 890B 
Registration Manual, R. 220— See Regis- 
tration Act (1908), S. 72 (Sep) 390A 


Representation of the People Act (48 of 
4951), S. 90 (2)—See (July) 331B 

— S. 100—See (July) 3381B 

——S,101—See Municipalities — Rules 

for questioning election of Chairman 

under U, P. Town Areas Act (2 of 1914), 

R. 52 (July) 331B 


Rules for Questioning Election of Chairman 
under U. P. Town Area Act (2 of 1914) 
See under Municipalities. 


SALES TAX 


—Contral Sales Tax Act (T4 of 1956), S. 6 
(1-A) as introduced by Central Sales Tax 
(Amendment) Act (1969)- See 
(1) Constitution of India, Art 14 
(Jan) 1D (FB) 
(2) Constitution of India, Art, 19 (1) (g) 
6 (Jan) 1B (FB) 
(8) Constitution of India, Art. 19 (1) (f) 
; (Jan) 1C (£B) 
(4) Constitution of India, Art. 801 
(Jan) 1A (FB) 
S. 8 (2A)—See Constitution of Irdia, 
Art. 301 (Jan) 1A (EB) 
——S, 9 as amended by Central Sales Tax 
(Amendment) Act (1969) —See 
(1) Constitution of India, Art. 19 (1) (g) 
© (Jan) 1B (RB) 
(2) Constitution of India, Art. 801 
(Jan) 1A (FB) 
—Contral Sales Tax (Amendment) Act (28 
of 1969), S. 10—See Constitution of India, 
Art. 14 (Jan) 1E (EB) 
—U. P, Sales Tax Aot (15 of 1948), S. 4 (1) 
(6)—U. P. Sales Tax Rules (1948), R. 20.B 
(a) — Exemption—Applications for certi- 
ficate of exemption by foodgrain dealers 
— Applications accompanied by deposit 
of fee not in accordance with Rule 20.B 
(a) — Applications liable to be rejected 
(Jan) 17A (EB 
—S. 4 (1) (b) — U, P. Sales Tax > 
(1948), Rule 20-B — Exemption — Appli- 
cations for certificate of exemption — 
Deposit of first instalment deficient— As- 
sessing authority has no jurisdiction to 
demand deficiency in deposit 
(Jan) 17B (FB) 
— U. P. Sales Tax Rules (1948), R, 20-B— 
See Sales Tax—U, P. Sales Tax Act (15 of 
1948), S. 4 (1) (b) (Jan) 17B (FB) 
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Balas Tax— U. P, Sales Tax Act (contd.) 
——R, 20-B— Applications for certificate 
of exemption by dealers— Deposit of first 
instalment deficient — Benefit of exemp- 
tion cannot be granted to dealers by 
following the procedure contained in 
els, (h) and (i) of Rule 20.B 

(Jan) 17C (FB) 
——Rr, 20-B, 28—Applications for certi- 
ficate of exemption — Deposit of first 
instalment deficient— Dealer not entitled 
to exemption certificate and hence liable 
to tax by virtue of Rule 28 

(Jan) 17D (FB) 
~ R, 20-B (a) — See Sales Tax — U. P. 
Sales Tax Act (15 of 1948), S. 4 (1) (6) 

(Jan) 17A (EB) 
——R, 28 — See ibid, R. 20-B 

(Jan) 17D (FB) 
-——R. 41 (3) — Dealer is entitled to de- 
posit tax admitted by him to be due 

(May) 251A (FB) 


een NN 


Specific Relief Act (4 of 1877), S. 19 — 
See elso ibid, S. 27 (b) (Apr) 189A 
——S. 19 — Second paragraph — Privity 
of contract between plaintiff and defen- 
dant against whom compensation is to be 
granted must be established—Subsequent 
purchaser cannot be made liable to pay 
compensation under Section 19 

(Apr) 189D 
——5s, 27 (b), 19—Transferee with prior 
notice of original contract in favour of 
plaintiff obtaining possession and build- 
ing new structure after demolishing old 


dilapidated structure by investing sub-- 


stantial amount — Plaintiff not objecting 
or giving notice — Held plaintiff by his 
conduct was disentitled from obtaining 
relief under S. 27 (b) (Apr) 189A 


Specific Relief (47 of 1963), S. 13 (b) — 
Agreement by a Sirdar as mentioned in 
S. 181 (a) of U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), as 
vendor to take steps to obtain Bhumidari 
rights in the Sirdari land by depositing 
ten times of the revenue is enforceable 
(Oct) 444D 
S, 14—If contract of sale of which 
specific performance is sought is uncertain 
no oral evidence is admissible to add to 
its terms—Contract would be void under 
S. 29, Contract Act (Nov) 494B 
——§, 20 — Refusal to decree specific 
performance on misconception of law — 
Can be interfered with by appellate Court 
(Oct) 444C 


Stamp Act (2 of 1899) alg Gees 
See under Stamp Duty. id OJ ee 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 2 (5) (b) — 
Bond—Agreement of sale containing un- 
dertaking to pay purchase money executed 
afterattestation of the same — It becomes 
bond (Sep) 480A 
—S, 2 (10) — Conveyance — Deed of 
retirement (Dec) 540 (EB) 
——S, 32 (8)—Endorsement of due stamp- 
ing on a hundi made by Collector under 
S. 32 (3) is without authority of law — 
Hundi not admissible in evidence 
(June) 280A (FB) 
— S, 33—Examination and impounding 
of instruments — “Instrument”— Meaning 
of (June) 287C 
— S. 85 — See also Ibid, S. 82 (3) 
; (June) 280A (£B) 
—S,. 35 — Court can receive evidence 
of execution of unstamped document 
though required to be stamped: (Oct) 434A 
——S. 41 — See ibid, S. 32 (3) 
(June) 280A (EB) 
—S. 57 (1) — High Court in reference 
by Chief Controlling Revenue Authority 
can consider all questions of jurisdiction 
and law raised by the case 
(Feb) 70A (FB) 
—S. 57 (1)—Reference of case by Chief 
Controlling Revenue Authority — Omis- 
sion to refer question of jurisdiction of 
Collector to act under §. 88— High Court 
itself can raise it (Feb) 70B (EB) 
~——Art. 5 Exemption (a) — See ibid. 
S. 2 (5) (b) (Sep) 480A (EB) 
—— Art. 15—See ibid, S. 2 (5) (b) 
(Sep) 480A 
—Sch. 1B (U. P.) — Article 4 (as am- 
ended by U, P. Act 11 of 1969) — Validity 
—U. P, Amendment Act (11 of 1969) was 
a valid piece of legislation (June) 287A 
-— Sch. 1B (U. P.)--Article 4—Provision 
governs all affidavits irrespective of whe- 
ther the facts therein have been sworn or 
affirmed (June) 287B 
——Sch, 1B (U. P.) — Article 45 (as am- 
ended 1962)— Partners dividing assets and 
liabilities of firmin deed of dissolution 
—Assets allotted to each stated to be less 
than liabilities allotted—Assuming deed to 
be also a deed of partition, no additional 
duty would be payable value of shares 
being nil (Nov) 528 (8B) 
Succession Aot (39 of 1925), Ss. 59, 63 — 
Execution of will—Burden of proof 
(June) 304] 
—S, 61—Execution of will — Objector 
alleging fraud in execution of will—Bur- 
den lies on him to prove fraud 
ae y CY (June) 804A 


eI 
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Succession Act (contd.) 

——S. 63 — Attestation on assurance — 
Effect (June) 304D 
—S. 63 — Execution of will — Thumb 
impression—Generally impression of left 
thumb to be taken — Practice at certain 
place of taking right thumb impressions 
of females to be proved (June) 804H 


Suits Valuation Act (7 of 4887) 
See under Court-fees and Suits Valua- 
tions. 
TENANCY LAWS 


—U. P. Agricultural Tenants (Acquisition 
of Privileges) Act (40 of 1949), S.3 — 
Tenant’s admission of another as co-tenant 
_ Operates as acquiescence and estoppel 
creating cotenancy terminable on death 
of tenant (Sep) 415 
—U, P. Consolidation of Holdings Act 
(5 of 1954), S. 4— Duty of—Consolidation 
authorities — Some of the parties being 
minors represented by their mother—It is 
incumbent on Settlement Officer to see that 
their valid interests are not jeopardised 
(Aug) 852A 
— Ss. 4.C and 5 (C) (ii) — Permission not 
necessary for transfer by co-allottee . of 
his entire share in plots ina particular 
village (Dec) 571 
S. 5—See also Tenancy Laws — U. P. 
Land Tenure Legal Proceedings (Removal 
of Difficulties) Order (1952), S. 2 
(Dec) 556A 

— Ss. 5, 49 — Proceedings in respect of 
which consolidation authorities can give 
relief or are competent to adjudicate can 
only be stayed under the sections 

(Mar) 184A (FB) 
——S. 5—Proceedings for determination 
of surplus land under U. P. Imposition of 
Ceiling on Land Holdings Act—Does not 
abate by virtue of S.5 (Mar) 134B (EB) 
—S. 5--Order of District Judge in pro- 
ceedings relating to determination of sur- 
plus land under U. P. Imposition of 
Ceiling on Land Holdings Act — Writ 
against Objection that proceedings under 
that Act had to be stayed cannot be taken 
for first time in writ petition — Section 5 
not applicable to writ petition — Failure 
to take objection before prescribed autho. 
rity or District Judge—Proceeding is not 
without jurisdiction and does not abate 
even on the assumption that S. 5 applies 

(Mar) 134C (FB) 
——S. 5 (o) (ii) 


—See also ibid, S. 4C 

(Dec) 571 
—S. 5 (1) (c) (ii) — “Any part of his 
holding” -~ Meaning of — Section 5 (1) (c) 


(ii) restricts transfer of only part of hold- 
ing (Feb) 87A (EB) 


Tenancy Laws — U. P, Conzolidation of 
of Holdings Act (contd.) 
———S. 9—Notice to interested persons to 
enable them to object to consolidation 
proceeding within fifteen days of receipt 
of notice— Person interested having know- 
ledge of proceedings — Effect (Sep) 386 
— 5S, 49 — See ibid, S.5 
(Mar) 184A (£B) 
——S.54—Rules made thereunder—Rule 
49 (8) — Consolidation Officer effecting 
material changes in allotment, and failing 
to serve on tenure holder revised extract 
—Delay on behalf of tenure holder in ap- 
pealing should have been condoned 
(Sep) 389 


—U. B. Consolidation of Holdings Rules 
(1984), R. 14 (2)—Minors represented by 
their mother —Consolidation Officer should 
appoint some male relative as their guar- 
dian—Failure vitiates his order 
(Aug) 852B 
—U. P. Imposition of Ceiling on Land 
Holdings Act (4960) (4 of 1961), S 6 (xiv) 
—Immunity against acquisition of erst- 
while Rulers lands by “Dominion legis- 
lature” provided by merger agreement 
acceding ` his State to India operates 
against State legislatures also 
(Sep) 410 


—S, 12 — See U. P. Consolidation of 
Holdings Act (5 of 1954), S. 5 
(Mar) 134B (FB) 


—U. P. Land Tenure Legal Procesdings 
(Removal of Difficulties) Order (1952), 
S. 2— Proceedings for reinstatement of 
tenant surrendering land — Proceedings 
under S. 27 (2), U. P..Tenancy Act filed 
within limitation and pending on 13.6- 
1952 (Dec) 556A 


—U, P. Tenancy Act (17 of 1939), S. 47 (1) 
—Rights of tenant extinguished — Posses- 
sion of sub.tenant—Nature of (Oct) 465A 


—U. P, Tenancy (Amendment) Act (40 of 
4947), S. 20 — See Tenancy Laws — U. P. 
Land Tenure Legal panes nemo! 
of Difficulties) Order (1952), S 

Deo) 556A 


—S, 27 (2) — See also Tenancy Laws — 
U. P. Land Tenure Legal Proceedings 
(Removal of Difficulties) Order (1952), S. 2 
(Dec) 556A 
—S, 27 (8)—Rights of sub-tenant 
(Dec) 556B 


—U, P. Urban Area Zamindari Abolition 
and Land Reforms Act (9 of 1957) S. 2 (9) 
—“Occupier” person holding land as suo- 
tenant though in possession of land prior 
to first day of July, 1954, not occupier 
(Oct) 465B 
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Tenancy Laws (contd.) 
—WU. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 1—See Tenancy 
Laws—U. P. Consolidation of Holdings 
Act (5 of 1954), S. 4C (Dec) 571 
— Ss. 3 (14) and 143 (2)—-Land not put 
to any of the uses mentioned in S. 3 (14) 
—Act still continues to apply 

Aug) 348A 
—~S, 4—See ibid, S. 6 (Dec) 546 
——S. 6—End of rights of intermedia- 
ries — Riaya possessing house only does 
not lose his easementary right under S. 6 
or S. 4 (Dec) 546 
D 7 (aa)—See ibid, S.6 (Dec) 546 
—— S., 9— See ibid S. 6 (Dec) 546 
——S, 20—See also U. P. Tenancy Act 
(1947), S. 27 (3) (Dec) 556B 
—-—§, 20, Expl. III —Explanation HI to 
S. 20— Applicability (Dec) 549 (FB) 
——S§, 20 (b) — Adhivasi sight under — 
Lessee of a mortgagee if recorded as oc- 
cupant in 1356F acquires it (Oct) 451 
—-S, 21—See ibid, S. 20 (b) (Oct) 451 
——S, 184—Acquisition of bhumidhari 
rights—Application by Sirdar for being 
declared bhumidar—Assistant Collector 
making declaration— Effect 


as 526 (EB) 
~—§, 137 See ibid, S. 1 


Nov) 526 (EB) 
——§, 142 — See Mahommedan Law — 


Waqf (Aug) 366A 
——S. 148 (2)—See 


(1) Ibid, S. 3 (14) (Aug) 348A 
(2) Ibid, S. 831A (Aug) 348B 
—-S.152 — See Mahommedan Law — 
Wagf (Aug) 866A 
aS: 153 —See Civil P, C, agoa S. 52 
(1) (Sep) 398 
——S. 154—See Contract Act (1872), S. 31 
(Oct) 444B 

———S. 15{—Agreement to sell land to 
tenure holder having a land more than 
prescribed limit of twelve and half acres 
on the day when agreement is executed— 
Agreement not void within S. 28 of Con- 


tract Act (Oct) 444A 
~—-S, 199 — See Mahommedan I aw — 
Waqf (Aug) 366A 


——S, 203—Existence of right in judg- 

ment-debtor to harvest crops standing on 

land on date of delivery of possession — 

Effect (Sep) 419A 

——S. 229B—See also 

(1) Forest Act (1927), S. 18 (4) 

(Aug) 350A 

(2) Frovenctsl Insolvency Act (1920), 

8.4 (Dec) 551 

—-S, 929. B—Grant of declaration that 

claimant has got sirdar rights to land — 


Tenancy Laws~—U. P. Zamindari Abolition 
and Land Reforms Act (contd.) 
eee of Civil Court whether 
arred , (Aug) 350B 
—S, 280 — See ibid, S. 134 
(Nov) 526 (EB) 
——S. 881 — See Provincial Insolvency 
Act (1920), S. 4 (Dec) 551 
—Ss. 881-A aad 148 (2) -- Collector’s 
finding on reference under S, 331-A is not 
the same as declaration under S. 148 (2) 
(Aug) 848B 
—U. P. Zamindari Abolition and Land Re. 
forms Rules (4952), R. 154 -— Absence of 
notice to judgment-debtor contemplated 
by Rule 154— Effect (Sep) 419B 
—-R, 285-A and S. 286 (2) — Assistant 
Collector appointed by Collector to con- 
duct auction sale~ Powers of, to sanction 
sale (May) 241B 
——R, 286 (2) — See ibid, R. 285-A 
(May) 241B 


Tort — Damages — See Tort — Wrongful 
imprisonment (Apr) 162A 
— Malicious prosecution — Ingredients 
— Burden of proof = Extent of 

(Mar) 109B 
Malicious prosecution — Burden of 
proof — Discharge and shifting of — 
Negative evidence by denying on oath 
the incident, not sufficient to shift burden 
on defendant (Mar) 109C 
—— Wrongful imprisonment—Committal 
Magistrate in complying with order certi- 
fied under S, 425. Criminal P, C. wrongly 
arresting acquitted persons — Liab’e for 
damages (Apr) 162A 
Trade and Merchandise Marks Act (43 of 
4958), S. 832—See Trade Marks Act (1940), 





S. 24 (Mar) 157A 
——S. 56 — See Trade Marks Act (1940), 
S. 24 (Mar) 157A 


Trade Marks Act (5 of 1940), S. 6 — Trade 
mark ‘Himkalyan’— Word acquiring dis- 
tinctiveness with regard to respondent’s 
hair oil — Registration cannot be refused 

(Mar) 157B 
——S. 8 (c) — ‘Contrary to any law for 
the tims being in force’ Means any Law 
other than the Trade Marks Act. 

(Mar) 157D 
——Ss. 24 and 46 — “Legal proceedings” 
in S. 24 — Wide enough to include pro- 
ceedings under S. 46 (Mar) 157A 
——S, 46 — See ibid, S. 24 (Mar) 157A 
Transfer of Property Act (4 of 1882), S. 3 
Expl. 1 and S.5 — Wakf made by re- 
gistered will — Whether notice to trans. 
feree of property (Oct) 457B 
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T. P. Act (contd.) 
——S, 58 (6) (b) — Interest on purchase 
money paid—Can be decreed only against 
defaulting vendor and not against sub- 
sequent purchaser (Apr) 189B 
___ Ss. 58-A and 107 — Doctrine of part 
performance applies both to agreement of 
lease as well as to contract of lease 
(June) 297E 
—S, 54—See 


(1) Contract Act (1872), S. 25 (i) 
(Mar) 151C 
(2) Evidence Act(1872), 5.92: (Mar) 151E 
——Ss. 54, 100 — Contract of sale—does 
not create charge on immovable property 
to be sold (Apr) 189C 
——S, 54 — Sale and Lease — Distinc- 
tion (Sep) 480B 
——S, 55 (1) (£) — See Civil P. C, (1908), 
S.9 (Sep) 404A 
_—. S. 100 — See ibid, S. 54 (Apr) 189C 
_— S. 105 — See also ibid, S. 54 
(Sep) 480B (FB) 
——S, 105 — Lease whether for life or 
permanent — Tenant of accommodation 
governed by Rent Control Act, requested 
by landlord to shift to accommodation 
exempt from operation of Rent Control 
Act—Letter of request containing clause 
that tenant may live in new accommoda- 
tion as long as tenant desired on same rent 
and facilities as before — Lease held for 
lifetime of tenant (June) 297A 
——S. 105 — Tenancy at will — Option 
to determine lease should be to both lessor 
and lessee (June) 297B 
S. 105 — Lease whether for manu- 
facturing purposes — Test (Nov 506) 
——S, 106 — Notice sent by registered 
post on correct address and refused by 
tenant is presumed to have been served 
properly (Aug) 372B 
——S. 106 — Notice terminating tenancy 
and giving tenant option to stay till expiry 
of statutory period or to vacate it earlier 
does not violate S. 106 (Nev) 485 
——S. 106 — Expression in notice ‘that 
your tenancy is hereby terminated’—Does 
not by itself mean that tenancy is ter- 
minated with immediate effect 
(Nov) 506C 
——S, 107 — See also ibid, S. 53-A 
(June) 297E 
——5, 107 — Registration — Not neces- 
sary when there is only agreement to lease 
and not lease itself (June) 297C 
— S. 107—Lease for lifetime of lessee— 
Not for term exceeding one year 
(June) 297D 
—S. 108 (e) — Leased premises demo- 
lished pursuant to notice under S, 258 (1), 


T, P. Act (eontd.): 

U. P. Municipalities Act — Lease dees 
not become void (Jan) 16A 
— S. 111 (b) read with Section 106 — 
Notice which terminates tenancy in prae- 
senti and demands possession of rented 
premises within ore month of receipt 
thereof is not one under S, 111 (h) read 
with S. 106 (June) 302A 
—S. 122 — See Evidence Act (1872), 
S. 92 (Mar) 151E 


U. P. Agricultural Tenants (Acquisition of 
Privileges) Act (40 of 4949) 
See under Tenancv Laws. 


U. P, Excise Act (4 of 1910), S. 10 — See 
Natural Justice (June) 290C 


U. P Excite Manual, Para 373 — See Con. 
stitution of India Art, 226 (June) 290B 


U. P, Financial Hand Book Yol. 2 
See under Civil Services. 


U. P, Funamental Rules 
See under Civil Services. 


U. P. General Rules (Civil) (4957), R. 39— 
See High Court Rules and Orders — High 
Court Rules and Orders (Allahabad) 
(Oct) 473B 
U. P, Government Servants Conduct Rules 
(1946) 
See under Civil Services. 


U. P. High Courts Amalgamation Order 
(4948), Cl. 14, Proviso first — Expression 
“cases arising in Oudh” — Meaning 
(Feb) 96 (FB) 
U. P. Imposition of Ceiling on Land Hold- 
ings Act (4 of 1964) 
See under Tenancy Laws, 
U. P. Industrial Disputes Act (28 of 1947), 
S. 2 (k)— See Ibid, S. 6-1 (3) (June) 285A 
——Ss. 6-1 (3) and 2 (k)—“Trade’— Word 
must be given wider meaning in Sec. 
tions 6-I (8) and 2 (k) (June) 285A 
—S. 6-I (8)—Workmen of different skills 
and categories employed in factory — 
Right of Union to represent such work- 
men (June) 285B 
——S. 6-J (8) — Application of Union to 
represent workmen in conciliation pro- 
ceedings rejected ex parte — Conciliation 
Officer, without vacating rejection order 
and hearing on merits, maintaining it 
despite appearance cf Union later — Pro- 
cedure unfair (June) 285C 


U. P. Intermediate Education Act (2 ef 


See under Education. 


U. P. Land Tenure Legal Proceedings 
(Removal of Difficulties) Order (1952) 
See Under Tenancy Laws. 
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U. P. Motor Yehicle Rules (4940), R. 70.A— 
See Moter Vehicles Act (1939), S. 42 (1) 
& (3) (Nov) 488A 


U. P. Municipal Board Surcharge Rules 
1948 : 


See under Municipalities. 


U. P. Municipalities Act (2 of 1946) 
See under Municipalities. 


U. P. Number and Location of Excise Shops 
Rules (41968), Rule 2 — Although number 
and location of liquor-shops is to be de- 
termined by the Collector and published 
by Excise Commissioner, ultimate deci- 
sion rests with State Government 

(June) 290A 
U. P. State Road Transport Services (De- 
velopment) Rules (1988), Rule 9 (1) (c) — 
Transport Commissioner directing that 
permit-holders should obtain special per- 
mission of Transport Commissioner after 
every four months — Direction whether 
within purview of Rule (June) 263C 


U. P. Subordinate Revenue Executive Ser- 
vice (Naib Tahsildars) Rules (1964) 
See under Civil Services. 


Uttar Pradesh Taxation Laws Amendment 
Act (44 of 1969), S. 3 (iii) — See Constitu- 
tion of India, Art. 246 (Apr) 186A 
——-S. 3 (iii) — See Constitution of India, 
Art, 254 (Apr) 186B 


U. P, Zamindari Abolition and Land Re. 
forms Rules 1952 
See under Tenancy Laws. 


U. P. Zamindars Debt Reduction Act (45 of 


4958) 
See under Debt Laws. 


Wealth .Tax Act (27 of 1957), S. 7 (1) and 
(2) — Sub-section'(2) is not in derogation 
to sub-section (1) — It is a non obstante 
clause and not a proviso to sub-section (1) 
(Mar) 181B 
-——S. 7 (2) — Value of investments can 
be estimated under sub-section (2) 
(Mar) 131C 
——S. 27 (1) — Reference of a question 
of law — Value of asset whether correct 
involves no question of law (Mar) 181A 


Words and Phrases — “Advance” — See 
Debt Laws — U, P. Zamindars’ Debt Re- 
duction Act (15 of 1953), S. 2 (f) 

(Oct) 469 


——‘Hereby’—Meaning of—See T. P. Act 
(1882), S. 106 (Nov) 506C 
—"Instrument”—See Stamp Act (1899), 
S. 88 (June) 287C 
——“Legal Proceeding” — Meaning of — 
See Trade Marks Act (1940), S. 24 

' (Mar) 157A 
—— Words “Total” and “whole? — Are 
synonymous (Feb) 77E (£B) 


~ A. I. R. 14974 All 104 (¥ 58°C 20) 
ERRATA 


The Case, The Commissioner of Gift Tax, Lucknow v. Jagdish Saran, reported as 
A I. R. 1971 All 101 (V 58 C 20), wag found to be overruled by Goli Eswariah v. Com- 
missioner of Gift Tax, Andhra Pradesh, A. I. R. 1970 S. C, 1722, The inadvertent error in 
printing the overruled case in this Part is regretted—Ed. 
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(1881) ILR 3 All 115, Girdhari Das v. Jagannath— 
Over. AIR 1974 All 280A (FB) (June). 


(1910) ILR 32 All 4047 All LJ 512, Gyanendra 
Nath Basu v. Rani Nihalo Bibi~Not F. AIR 
1971 Mad 277 (June). 

AIR 1918 All 152=I L R 40 All 648, Goswami 
Gordhanlalji v. Goswami Maksudan Ballabh— 
Diss. AIR 1971 Andh Pra 53 (Feb). 

AIR 1921 All 9=I L R 43 All 520 (FB), Jang 
Bahadur Singh v. Hanwat Singh—Held over- 
ruled in view of AIR 1966S C 470 as inter- 
preted. AIR 1971 Him-Pra 5D (July). 

AIR 1930 All 779=1930 All L J 825, Ammol 
Singh v. Hari Shankar Lal — Diss. AIR 1971 
Delhi 308 (Dec). 

1971 (All.) Indexes 2/(2)—4 pages. 


AIR 1931 All 419=1981 All L J 985, Mukund Lal 
v. Bhola Rai — Diss. AIR 1971 Delhi 308 


(Dec). 
AIR 1934 All 424—J LR 56 All 895, Secy. of 
State v. Mt. Son Kali—Diss. AIR 1971 Orissa 


11 (FB) (Jan). 

AIR 1935 All 5991935 All L J 549 (FB), Mukund 
Lal v. Gaya Prasad — Held not good law in 
view of AIR 1964 S C 497 (501) as interpreted 
AIR 1971 Pat 156C (Apr). 

AIR 1939 All 715=ILR (1939) All 917, Mt. Ram 
Kailash v. Ishwar Saran—Diss. AIR 1971 
Orissa 11 (FB) (Jan). 

AIR 1943 All 1L5=1 L R (1943) All £453 (FB), 
Nawal Kishore v. Municipal Board Agra — 
Over. AIR 1971 S C 1201B (July).a 
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AIR 1949 All 21=50 Cri LJ 78, Babu Ram v. 
Rex —Not £. AIR 1971 Pat 106A (Mar). 

AIR 1954 All 252=1954 Cri L J 512, Ram Singh 
v. Panchayat Adalat — Over. AIR’ 1971 All 
387B (Sep). 

AIR 1954 All 891=-1954 Cri L J 847, Chivdeni Rai 
v. Bans Narain Rai — Over. AIR 1971 All 
887B (Sep). 

(1957) W. P. No. 508 of 1956. D/- 1-5-1957 (All), 
Hukam Singh v. Board of Revenue, U. P. — 
Held no longer good law in view of AIR 1968 
S C 466 as interpreted. AIR L97L SC 673A 
(Apr). 

AIR 1957 All 356 = 1957 All L J 312 (FB), 
Sakawat Ali v. Ali IIusain — Diss. AIR 1971 
Orissa 127A (May). 


AIR 1957 All 475==1957 All L J 654 (FB), Adarsh 
Bhandar v Sales Tax Officer, Aligarh — 
Not. F. AIR 1971 All 251A (FB) (May). 


AIR 1957 All 658=1957 Cri L J 1052, Ram 
Kishore v. Smt, Bimla Devi—Over. AIR 1971 
All 138C (Mar). 


AIR 1959 All 558 = 1959 Cri L J 1039, Laxmi 
Narain v. State — Diss. AIR 1971 Guj 124 
(Apr). 

AIR 1959 All 583=1959 All L J 378 (SB), Mohd. 
Mustafa Alikhan v. Raj Rajeshwari Devi — 
Diss. AIR 1971 Guj 252B (Oct). 


AIR 1960 All 546—1960 All W R (II C) 229—=1960 
Cri L J 1175 (FB), Municipal Board Ganpu, 
v. Behari Lal — Diss, AIR 1971 All 53 (Feb). 


AIR 1961 All 153=1961 (1) Cri LJ 340, Asharafi 
v. State—Diss. AIR 1971 Raj 184B (July). 


AIR 1961 All 527, Mahbood IJasan Khan v. Syed 
Bashir Husain — Diss. AIR 1971 Mys 79A 
(Mar). 

AIR 1961 All 542—1961 (2) Cri LJ 595, S. N. 
Tangri v. State of Uttar Pradesh + Diss. AIR 
1971 J & K LF (Jan) (FB). 

AIR 1961 All 590=196L (2) Cri L J 737 (FB), 
Prem Das v. State — Diss. (1) AIR 1971 
Andh Pra 48 (Feb), (2) AIR 1971 Ker 188 
(June). 

AIR 1962 All 438=1962 All LJ 55, Town Area 
Committee Raya v. Budh Sen — Diss. AIR 
1971 Raj 24B (fan). 


AIR 1962 All 586 = 1962 All L J 707, Kedar 
Nath y. Chhajju Mal — Diss. AIR 1971 Raj 
254A (Sep). 


- (1963) Civil Misc. W. P. No. 3160 of 1962, D/- 8- 
1-1963 (All) — Over. AIR 1971 S C 1896C 
(Sep). 

(1963) C. W. No. 1885 of 1962, D/- 9-9-1963 (All) 
Revers. AIR 1971 S C 966A (May). 


RER Special Appeals Nos, 329 & 323 of 1963, 
D/- 8- 10-1963 (All) — Revers. AIR 1971 S C 
306 (Feb). 
AIR 1963 All 52, Balwant Singh v. Bishan Sahai 
— Revers. AIR 1971 S C 2079 (Oct). 
(1964) F. A. No. LL of 1957, D/- 11-8-1964 (All) — 
Revers, AIR 1971 S C 2210 (Nov). 


AIR 1964 All 552 (FB), Manna Lal v. Mst. Chhotka 
Bibi — Revers. AIR 1971 S C 1374 (July). 


(1965) Spl. A. No. 138 of 1961, D/- 19-4-1963 (All) 
Revers. AIR 1971 SC 1224A, B, C, D (July). 
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AIR 1965 All 197=1965 (1) Cri L J 271, Badri 
Nath Pandey v. U. P, State— Diss, AIR 1971 
Pat 21B (Jan). 

AIR 1965 All 196=1965 (1) Cri L J 524, Shiva 
Ram v. State — Diss. AIR 1971 Guj 72 (Mar). 


1965 All L J 740, Vinod Chandra Maheshwari v. 
inte of U. P.— Over. AIR 1971 All 54B (Feb) 

1965 All L J 961=I1 L R (19€6) 1 All 148, Bhagwat 
Prasad v. State ot Uttar Pradesh,— Over. AIR 
1971 All 54B (Feb) (FB). 


(1966) Civil Misc. Writ No. 1153 of 1966, D/- 16- 
11-1966 (All) — Revers. AIR 1971 All 295 
(June). 

(1966) I L R (1966) 1 All 158, U P, Sunni Central 
Waqf Board v. Mohammad Alim Chisthi — 
Revers. AIR 1971 S C 1896 (July). 


(1967) S. A. No. 307 of 1965, D/- 14-4-1967 (All) — 


Revers. AIR 1971 S C 2218 (Nov). 


(1967) Spl. Appeal No. 457 of 1967, D/- 21-7-1967 
(All) — Revers. AIR 1971 S C 2147 (Oct). 


- AIR 1967 All 185, Hanuman Pershad Gupta v. 


Hiralal— Revers. AIR 1971 S C 206 (Feb). 


AIR 1967 All 391, Lakshmi Ratan Cotton Mills 
Co, Ltd. v. Aluminium Corporation of India 
—Revers. AIR 1971 S C 1482A (Aug). 


1968 All W R (H C} 207=1968 All Cri R. 189, 
Prabhu Dayal v. State — Diss. AIR 1971 All 
53 (Feb). 

1868 RD (All) 344, Ram Das v. State of U. P. — 
Over. AIR 1971 All 134B (Maz) (FB). 


(1969) C M W No. 754 of 1968,D/- 2-5-1969 (All) 
Partly Revers. AIR 1971 All 359B (Aug). 


(1969) Cri. Appeal No. 1894 of 1969 :and Ref. No. 
44 of 1969 (All) — Revers, ATR 1971 S C 
2156E (Oct). 


(1969) Election Petition No. 32 of 1969, D/. 8-12- 
1959 (All)—Revers. AIR 1971 S C 676 (Apr). 


(1969) S. A. Nos. 1197 and 1198 of 1967, D/- 31-1- 
1989 (All)—Revers. AIR 1971 S C 2361 (Nov). 


1969 All W. R. (H. C.) 622, Sehgal K. L. Smt. v. 
Commr, Allahakad — Revers. AIR 1971 All 
578 (Dec). 
(1970) Civil Misc. Writ No. 786 (w) of 1970, 
D/- 19-8-1970 (All-L-B) — Revers. AIR 1971 
All 426 (Sep). 
(1970) Civil Misc. Writ:No. 1254 of 1968. D/- 28- 
2-1970 (All), Kripa Ram Gupta v. R.K. Talwar 
—Over. AIR 1971 All 178A (FB) (Apr). 


(1970) W. P. No. 261 of 1970, D/- 15-1-1970 (All), 
Habibullah v. Board of Revenue—Over. AIR 
1971 All 526 (FB; (Nov). 


AIR 1970 All 296=1969 All L J 962—1970 LabIC . 
647 (IB), Kripa Ram Gupta v. R. K. Talwar— 
Over, AIR 1971 All 178A (Apr) (FB). 

1970 All L J 36, Bhaiyya Lal v., P. N. Tewari—Over. 
AIR 1971 All 77A (EB) (Feb). 

1970 All W R (H C) 585, Mohd. Mustafa v. 
Hofi Bande Karim—Ovyer, AIR 1971 All 356E 

Aug). 
(1970) 75 IT R 350 (All), Gur Bux Rai Har Bux 


Rai v. Commr. of Income Tax U. P.— Revers. 
AIR 1971 S C 24444A, B (Dec). 


1971 All L J 62=1970 All W R (H C) 875, Satish 


Chandra v. State of U. P.—Diss. AIR 1971 All 
503 (Novy). 
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AIR 1971 ALLAHABAD 1 (V 58 C 1) 
FULL BENCH 


R. S. PATHAK, J. S. TRIVEDI AND 
T. P. MUKERJEE, JJ. 

M/s. Murari Lal Agrawal and Sons, Peti- 
tioner v. The Assistant Commissioner (Judi- 
cial) Sales Tax and another, Respondents. 

Civil Misc. Writ Petna. No, 4410 of 1968, 
D/- 22-7-1970. 

(A) Constitution of India, Arts. S01, 302, 
803 — Central Sales Tax Act (1956), Sec- 
tion 6(1A), Section 8(2A) and Section 9 (as 
amended by Central Sales Tax (Amend- 
ment) Act 1969) — Validity — Legislation 
is in public interest and does not contra- 
vene Arts. 801 and 303(1). 

Reading Articles 301, 302 and 808(1) to- 
gether the mandate which emerges is that 
trade, commerce and intercourse throughout 
the territory of India must be free but this is 
subject to such restrictions imposed by Par- 
liamentary law as may be required in the 
public interest. The law, however, must 
not give, or authorise the giving of, any pre- 
ference to one State over another or discri- 
minate; or authorise the making of any dis- 
crimination, between one State and another 
by virtue of any entry relating to the trade 
and commerce in any of the lists in the 
VIIth Schedule. 


The circumstance that the State Govern- 
ment has confined the levy of to a 
single point only and exempted it at other 
points of sale cannot at all lead to the infer- 
ence that it is not in need of further revenue. 
The confining of the levy to a single point 
may proceed from a variety of considera- 
tions. A State Government may be in nee 
of further revenue, but having regard to the 
needs of the trade it may consider it ex- 

edient not to raise further revenue from 

e intra-State sales of certain commodities. 
The legislation is in the public interest and 
falls within the protection of Art. 802. The 
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‘Act does not give preference to one State 
over another or discriminate between one 
State and another as it is a Central statute 
operating throughout the land. Any bene- 
fit enjoyed by one State is enjoyed by all 
others. So also any PEAT suffered by 
one State under the Act is suffered by 

others. Then, to infer that the imposition 
of tax on inter-State sales where it has been 
exempted in respect of intra-State sales will 
necessarily impede the flow of trade is to 


oversimpli e complicated factors which 
influence the flow of trade. The legislation 


does not contravene Articles 301 and 3803(1). 
AIR 1969 SC 147, Relied on; AIR 1963 SC 
928 & AIR 1964 SC 1729 & AIR 1964 SC 
1006, Distinguished. 
(Paras 10, 12, 18, 15, 16, 18) 
(B) Constitution of India, Art. 19(1) (g), 
(6) — Central Sales Tax Act (1956), Sec- 
tion 6(1A) and Section 9 (as amended by 
Central Sales Tax (Amendment) Act 1969) 
— Validity — Amendment with retrospective 
effect does not contravene Art. 19(1)(g). 
The exercise of the power to tax may 
normally be presumed to be in the public 
interest. It cannot be said that as the 
State Government taxed intra-State sales at 
a single point only it did not need further 
revenue, and therefore the impugned legis- 
lation is not in the public interest. The 
levy is not ooy or extortionate and 
the reasonableness of the tax cannot be ques- 
tioned. The provisions do not contravene 
Art. 19(1) (g). AIR 1964 SC 925 & AIR 
1970 SC 169 & AIR 1969 SC 147, Relied 
on. (Paras 20, 21, 22) 
(C) Constitution of India, Art. 19(1) (6 
—- Central Sales Tax Act (1956), S. 6(LA) 
(as introduced by Central © Sales Tax (Am- 
endment) Act 1969) — Validity — Provi- 
sion does not contravene Art. 19(1) (f). .. 
Mere retrospective operation of a tax law 
does not per se involve the contravention of 
a citizen’s fundamental right under Article 
19(1) (f) or (g). But although the legisla- 
ture can pass a law, making its provisions 
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retrospective it will be relevant to consider 
the effect of the retroactive operation of the 
law in respect of the reasonableness of the 
restrictions imposed by it. Section 6(1-A) 
which has been enacted with retrospective 
effect does not introduce a new levy for the 
first time but merely gives effect to the ori- 
ginal intention of the framers of the Central 
ales Tax Act. Once full effect is given to 
the retrospectivity of Section 6(1-A) and the 
other related provisions introduced by the 
Amendment Act the adequate machinery 
exists for the assessment and collection of 
the tax. The legislation cannot be held to 
be unreasonable on the ground that the re- 
trospective operation of the provision ex- 
tends for a long period. Thus thé provi- 
sions does not contravene Art. 19(1) (fp). 
AIR 1966 SC 764 & AIR 1963 SC 1667, Re- 
lied on. (Paras 28, 24, 25, 27, 28) 


(D) Constitution of India, Art. 14 — Cen- 
tral Sales Tax Act (1956) S. 6(1-A) (as intro- 
duced by Central Sales Tax (Amendment) 
Act 1969) — Amendment with retrospec- 
tive effect does not contravene Art. 14. 


Tf any classification arises between deal- 
ers brought within the net of the levy and 
those against whom no action can be taken 
because they were not assessed and the bar 
of limitation precludes their assessment now, 
it is because of the expiry of the period of 
limitation and not because of the enactment 
of Section 6(1-A). Section 6(1-A) applies 
equally to all, and equally it is open to 
dealers to invoke the a of limitation 
against assessment proceedi pursuant to 
Section 6(1-A) laer o bar of limita- 
tion is available, Of those dealers against 
whom no assessment proceedings were ini- 
tiated at all or against whom assessment 
proceedings were taken but they were not 
assessed on the ground that no levy could 
be made, now by virtue of Section 6(1-A) 
it is open to the Sales Tax authorities to 
procees to assess the escaped turnover if 

e general sales tax law of the State em- 
powers them to take proceedings for assess- 
ing escaped turnover and such proceedings 
are not barred by limitation. S. 21 (1) of the 
U. P. Sales Tax Act seems to empower the 
sales tax authorities in that behalf. Of those 
dealers who have been assessed already no 
fresh assessment proceedings are necessary. 
The retrospective operation of S. 6(1-A) does 
not infringe Art. 14 of the Constitution. 

` (Paras 29, 30) 

Œ} Constitution of India, Art. 14 — Cen- 
tral Sales Tax (Amendment) Act (1969), 
S. 10 —- Does not contravene Art. 14 (per 
‘majority, Trivedi J. contra). 


(Per majority, Trivedi, J. contra). Sec. 10 
creates a class of dealers different from (a) 
dealers who entered into inter-State sales 
concerning such commodity before Nov- 
ember 10, 1964, (b) dealers who entered 
into such sales between November, 1964, to 
June 9, 1969 and collected tax thereon, and 
(c) dealers who also entered into such sales 
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during that period and did not collect tax 
but not on the ground that it was not levi- 
able. Parliament intended to relieve from 
the burden of tax those dealers who, in the 
belief that the judgment of the Supreme 
Court in AIR 1965 SC 1510 laid down the 
correct law, had proceeded on the basis 

t tax was not Tes iable and had, there- 
fore, not collected it from their customers. 
The object of the Amendment Act was to 
remove those shortcomings in the principal 
Act exposed as a result of judicial interpre- 
tation, It became necessary for Parliament 
to amend the principal. Act and also to 
validate all that was done in the purported 
exercise of the powers under it. The clas- 
sification created by Section 10 is related 
to the object of the Act. Section 10 does 
not create a classification which violates 
Article 14 of the Constitution. The dif- 
culty of determining whether a dealer had 
refrained from collecting tax on the ground 
that the tax could not be levied has no re- 
levancy to the question of the reasonableness 


of the classification. 
(Paras 31, 32, 33, 34) 

Cases Referred : Chronological Paras 
(1970) 1970-25 STC 147 = 1968-2 

SCWR 650, State of Kerala v. 

Pothan Joseph and Sons 4 
(1970) AIR 1970 SC 169 (V 57) = 

1970-1 SCR 268, Asst, Commr. 

Urban Land Tax v. Buckingham 

and Carnatic Co. Ltd. 21 
(1969) ATR 1969 SC 147 (V 56) = 
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(1968) Writ Peto. No. 1335 of 1967, 
D/- 14-5-1968 (Al), Ram Narain 
Chandi Prasad v. Sales Tax Officer 4 24 

(1966) ATR 1966 SC 764 (V 53)= 
1966-1 SCR 890, Jawaharmal v. State 
of Rajasthan 

(1965) ATR 1965 SC 1510 (V 52) = 
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State of Kerala 

(1962) ATR 1962 Mad 290 (V 49) = 
1962-18 STC 371, Mariappa Nadar 
v. State of Madras - 
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(1961) ATR 1961 SC 552 (V 48) = 
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S. P. Gupta, for Petitioner; 
Counsel, for Respondents. 

PATHAK, J.:— The petitioner is a part- 
nership firm dealing in molasses, Gur Lota, 
Rab Salawat and other commodities. It was 
assessed under the Central Sales Tax Act 
for the period October 10, 1962 to March 
81, 1968 on the inter-State turnover of Gur 
Lota. For the assessment years 1963-64 to 
1964-66 it was assessed under the same 
Act on the inter-State turnover for Gur Lota 
and also related commodities. The assess- 
ments were challenged in appeal. The peti- 
tioner contended that the turnover in ques- 
tion, if treated as turnover for the purposes 
of the U. P. Sales Tax Act, would not have 
been liable to tax under that Act because 
by reason of a notification under Section 
8-A of the said Act, it was only the turn- 
over in the hands of the manufacturer or 
importer of the commodity which attracted 
tax and the petitioner was neither a manu- 
facturer nor the importer and consequently, 
it was submitted, it must also be considered 
as exempt under the Central Sales Tax Act. 
The contention did not find favour with 
the sales tax ` authorities. The petitioner 
now prays for relief under Article 226 of 
the Constitution. 

2. During the pendency of the petition, 
the President of India promulgated the Cen- 
tral Sales Tax (Amendment) Ordinance, 
1969. This has since been replaced by the 
Central Sales Tax (Amendment) Act, 1969, 
In view of the Amendment Act, permission 
was granted to the petitioner to amend the 
petition and a number of grounds have 
now been included challenging the consti- 
tutional validity of the Amendment Act. 
During the hearing of this petition, learned 
counsel for the petitioner has confined him- 
self to those grounds alone. 


8. To appreciate fully the contention 
raised before us, it is necessary, I think, 
to refer briefly to the legal position as it 
developed from stage to stage. 

4. Considering the provisions of the 
Central Sales Tax Act, as originally enacted, 
the Supreme Court in State of Mysore v, 
Yeddalam Lakshminarasimhia Setty and 
Sons, 1965-16 STC 281 = (AIR 1965 SC 
1510) expressed the view that if the tum- 
aver of a dealer was exempt from tax at 


25 


Standing 
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any point of sale under the general sales 
tax law of the State it must also be consi- 
dered exempt under the Central Sales Tax 
Act. This was a case relating to the assess- 
ment year 1957-58. Thereafter the Cen- 
tral Act was amended by the Central Sales 
Tax (Amendment) Act, 1958, in an attempt 
to make such turnover liable to tax under 
the Central Act even though it was exempt 
at a particular point of sale under the gene- 
ral sales tax law of the State. This Court, 
in M/s, Ram Narain Chandi Prasad v. Sales 
Tax Officer, Writ Pe. No. 1885 of 1967 
decided by Oak C. J. and Pathak J., D/- 
14-5-1968 (All) expressed the view that the 
Amendment Act had succeeded in doing so. 
But in State of Kerala v. Pothan Joseph and 
Sons, 1970-25 STC 147 (SC) the Supreme 
Court reaffirmed the view taken in Yedda- 
lam L. Setty and Sons, 1965-16 STC 231 = 
(AIR 1965 SC 1510) (supra) that in respect 
of both the levy and the assessment of tax 
on inter-State sales reference had to be 
made to the general sales tax law of the 
State. 

5. Thereafter, the statute underwent a 
change. As already stated, on June 9, 
1969, the Central Sales Tax (Amendment) 
Ordinance, 1969 was promulgated, and this 
was followed by the Centr Sales Tax 
(Amendment) Act, 1969. : 


6. The Statement of Objects and Rea- 
sons appended to the Amendment Bill 
poini out that the view taken by the 
Supreme Court in Yeddalam L. Setty and 
Sons, 1965-16 STC 281 = (AIR 1965 SC 
1510) (Supra) and in subsequent cases indi- 
cated the necessity of amending the scheme 
expressed in the principal Act in order to 
give effect to the original intention of the 
law-makers that while the incidence of tax, 
the point of levy and the determination of 
turnover for the purpose of collecting the 
tax should be regulated by the Central Act, 
matters of a procedural nature such as the 
procedure for collection of tax and the 
machinery related thereto should be regu- 
lated by the State Act. At the same time, 
it was felt necessary to safeguard the inte- 
rests of dealers who, relying upon the 
Supreme Court judgment in Yed L. 
Setty and Sons, 1965-16 STC 281 = (AIR 
1965 SC 1510) (supra), did not collect the 
tax from their customers. 

7. Sub-section (l-A) was inserted, and 
was deemed to have been always inserted, 
in Section 6 of the principal Act, and read: 

“1-A. A dealer shall be liable to pay tax 
under this Act on the sale of any goods 
effected by him in the course of inter-State 
trade or commerce notwithstanding that no 
tax would have been leviable (whether on 
the seller or the purchaser) under the sales 
tax law of the appropri State if that sale 
had taken place inside the State.” 

In Section 8(2-A) of the principal Act, for 
the words “notwithstanding anything con- 
tained in sub-section (1) or sub-section (2) 


the words “notwithstanding anything .con- 
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tained in sub-section (1-A) of Section 6 or in 
sub-section {1) or. sub-section (2) of this 
Section” were substituted and were deemed 
to have been substituted with effect from 
October, 1, 1958. 

eco 9 was completely re-enacted, it now 
read: 


“9. Levy and collection of tax and penal- 
ties— : 

(1) The tax "Prk by any dealer under 
this Act on sales of goods effected by him 
in the course of inter-State trade or com- 
merce, whether such sale f within clause 
(a) or clause (b) of Section 3, shall be levied 

the Govemment of India and the tax so 
levied shall be collected by that Govern- 
ment in accordance with the provisions of 
sub-section (2), in the State from which 
the movement of the goods commenced: 


Provided, that, in the case of a sale of 
goods during their movement from one 
State to another, being a sale subsequent 
to the first sale in respect of the same 
goods, the tax shall, where such sale does 
not fall within sub-section @) of Section 6, 
be levied and collected in the State from 
which the registered dealer effecting the 
subsequent sale obtained or, as the case 
may be, could have obtained, the form pre- 
scribed for the purposes of clause (a) of 
sub-section (4) of Section 8 in connection 
with the purchase of such goods. 

(2) Subject to the other provisions of 
this Act and the rules made thereunder, the 
authorities for the time being empowered 
to assess, re-assess, collect and enforce pay- 
ment of any tax under the general sales tax 
law of the appropriate State shall, on be- 
- half of the Government of India, assess, 
re-assess, collect and enforce payment of 
tax, including any penalty, payable by a 
dealer under this Act as if the tax or penalty 
payable by such a dealer under this Act is 
a tax or penalty payable under the general 
sales tax law of the State; and for this pur- 
pose they may exercise or any of the 
powers they have under the general sales 
tax law of the State; and the provisions of 
such Jaw, including provisions relating to 
returns, provisional assessment, advance pay- 
ment of tax, registration of the transferee of 
any business, imposition of the tax, liability 
of a person carrying on business as the 
transferee of, or successor to, such business, 
transfer of liability of any firm or Hindu 
undivided family to pay tax in the event 
of the dissolution of such firm or partition 
of such family, recovery of tax from third 
parties, appeals, reviews, revisions, refer- 
ences, refunds, penalties, compounding of 
offences and treatment of documents furnish- 
ed by a dealer as confidential, shall apply 
accordingly : 


Provided that if in any State or part thereof 
there is no general sales tax law in force, 
the Central Government may, by rules 
made in this behalf make necessary provi- 
sion for all or any of the matters specified 
in this sub-section. 


AIR, 


(8) The proceeds in any financial year of 
any tax, including any penalty, levied and 
collected under this Act in any State (other 
than a Union territory) on behalf of the 
Government of India shall be assigned to 
that State and shall be retained by it; and 
the proceeds attributable to Union Terri- 
tories shall form part of the Consolidated 
Fund of India.” 

The new Section 9 was deemed always to 
have been substituted for the original Sec- 
tion 9 in the principal Act. 

. ile enacting the Amendment Act, 
Parliament considered it proper to grant 
some relief from the burden of the tax 
occasioned by the amendments introduced in 
the principal Act, and accordingly Section 
10 of the Amendment Act exempted from 
tax those dealers who had effected inter- 
State sales between November 10, 1964 
and June 9, 1969 and had not collected the 
tax from their customers on the ground that _ 
such tax was not leviable. 

9. The first contention of the petitioner 
is that Article 801 of the Constitution is 
infringed inasmuch as inter-State trade and 
commerce is hampered by the Central Sales 
Tax Act as now amended. It is urged that 
the Act is not saved by Article 802, be- 
cause the restrictions placed by it on the 
freedom of trade and commerce are not re- 
quired in the public interest. It is further 
urged that even if it were saved by Article 
802 it contravenes Article 803(1) because it 
gives, or authorises the giving of, prefer- 
ence to one State over another, and discri- 
minates, or authorises the making of discri- 
mination, between one State and another. 
That it does because while a sale within the 
State not effected by a manufacturer or 
importer is exempt from tax the correspond- 
ang inter-State sale has been made liable to 


10. Reading Articles 801, 302 and 308(1) 
together, the mandate which emerges is 
that trade, commerce and intercourse! 
throughout the territory of India must be 
free but this is subject to such restrictions 
imposed by Parliamentary law as may be 
required in the public interest. The law, 
however, must ‘not give, or authorise the 
giving of, any preference to one State over 
another or discriminate; or authorise the 
making of any discrimination, between one 
State and another by virtue of any entry; 
relating to the trade and commerce in any 
of the Lists in the VIIth Schedule. 


11. A number of cases have been cited 
by the petitioner to show how the Supreme 
Court and the High Courts have construed 
the provisions of Chapter XIII of the Con- 
stitution in relation to the levy of tax 
affecting the free flow of trade, commerce 
and intercourse throughout the territory of 
India, We are relieved of the necessity of 
examining all those cases in view of the 
recent decision of the Supreme Court in 
State of Madras v. N. K. Natraja Muda- 
liar, 1968-22 STC 876 = AIR 1969 SC 147 
where the Court also considered its earlier 


1971 


pronouncements on the subject. It was a 
case where sub-sections (2), (2-A) and (5 
of Sec, 8 of the Central Sales Tax Act were 
assailed on the ground that they infringed 
Article 801 and Article 308{1) of the Con- 
stitution. Although the Supreme Court had 
before it the Central Sales Tax Act as it 
stood before its amendment in 1969, the 
observations of the Court are op 
pir taent and may be briefly summarised. 
hah J., speaking for himself, Mitter 
Vaidialingam, JJ., pointed out that: 


“That Act and the Constitutional provi- 
sions were intended to restrict the imposi- 
tion of multiple taxation on a single inter- 
State transaction by different States, each 
State relying upon some territorial nexus 
between the State and the sale. The tax 
though collected by the State under the 
Central Sales Tax Act was as an agent of 
the Central Government, it was, by sub- 
section (4) of Section 9, enacted in imple- 
mentation of the principle of assignment of 
tax set out in clause (2) of Article 269, as- 
signed to the State which collected it,” 


According to the learned Judges it must 

e taken as settled Jaw that restrictions or 
impediments which directly and immediate- 
ly impede or hamper the free flow of trade, 
commerce and intercourse fall within the 
prohibition imposed by Article 801 and 
subject to the other provisions of the Con- 
stitution they must be regarded as void. It 
must also be taken as settled law that a 
tax may in certain cases directly and imme- 
diately restrict or hamper the flow of trade, 
but every imposition of tax does not do so. 
Tax under the Central Sales Tax Act on 
inter-State sales is in its essence a tax 
which encumbers movement of trade or 
commerce, but it is open to Parliament in 
view of Article 302 to impose such restric- 
tions on the freedom of trade, commerce 
and intercourse between one State and an- 
other or within any part of the territory of 
India as may be required in the public 


and 


interest. It was also observed that the 
‘exercise of the power to tax may normally 
be presumed to in the public interesť. 


It was urged before the Supreme Court that 
the impugned legislative provision contra- 
vened Article 3038(1) inasmuch as it consti- 
tuted a law made by Parliament giving or 
authorising the givin of preference to one 
State over another but the learned Judges, 
after examining the nature of the Central 
Sales Tax levy, opined that 


“an Act which is merely enacted for the 
purpose of imposing tax which is to be 
collected and to be retained by the State 
‘was not’ a law giving, or authorising the 
giving of, any preference to one State over 
another, or making, or authorising the mak- 
ing of, any discrimination between one State 
and another, merely because varying rates 
of tax prevail in different States.” 


It will be noticed that the attack was bas- 
ed on the contents of sub-sections (2), (2-A) 
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and (5) of Section 8 of the Central Sales 
Tax Act, the application of which depended 
on related provisions of the State Act. Em- 
phasis was lent to this conclusion by the 
observation that: 


“The Central Sales Tax though levied for 
and collected in the name of the Central 
Government is a part of the sales tax levy 
imposed for the Benefit of the States. By 
leaving it to the States to levy sales tax in . 
respect of a commodity on intra-State transac- 
tions no discrimination is practised; and 
by authorising the State from which the 
movement of po commences to levy on 
transactions of sale Central Sales Tax, at 
rates prevailing in the State, subject to the 
limitation already set out, in our judgment, 
no discrimination can be deemed to be 
practised.” 

Bachawat, J,, in the same case, saw no 
distinction on principle between tax on 
intra-State and tax on inter-State sales in 
their effect upon Article 301. Neither tax, 
he said, operated directly or immediately 
on the free flow or trade or the free move- 
ment or the transport of goods from one 
part of the country to the other. Conse- 
quently, he held that the Central Sales Tax 
Act did not offend Article 301 as none of 
its provisions directly impede the movement 
of goods or the free flow of trade. In any 
event, he pointed ut, it was certainly a 
law made by Parliament in the public inte- 
rest and was saved by Article 302, and 
there was nothing in the Act which offend- 
ed Article 303(1). Hegde, J. in his judg- 
ment, referred to the reasonably sufficient 
safeguards provided by the provisions of 
the Act for the free flow of trade into a 
State, and deduced thereby that none of the 
impugned provisions had any direct or im- 
mediate impact on inter-State trade or com- 
merce. 


12. The petitioner says that the amend- 
ed Central Sales Tax Act, by levying tax 
on inter-State sales where no tax is levied 
on intra-State sales, imposes restrictions on 
the freedom of trade, commerce or inter- 
course which cannot be justified in the 
public interest. The entire basis of this 
submission is that by confining the levy of 
tax to the point of sale by the manufacturer 
or importer only and by refraining from 
levying the tax at other points of sale the 
State Government had clearly indicated 
that it needed no more revenue than that 
flowing from the single point taxed by it, 
and inasmuch as the Central Sales Tax is 
levied entirely for the benefit of the State 
it cannot be said to have been required in 
the public interest. 


There can be no dispute that by reason 
of Article 269(1) (g) the tax recovered in 
inter-State sales must be assigned to the 
States. Effect has been given to that pro- 
vision by Section 9 sub-section (4) of the 
Central Sales Tax Act which provides that 
the proceeds in any financial year of any 
tax levied and collected under that Act in 
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any State on behalf of the Government of 
India shall be assigned to that State and 
shall be retained by it. The question to be 
considered is whether the decision of the 
State Government to tax inira-State sales 
at one point only, and not at other points 
also, demonstrates that the State is not in 
need of further revenue. In my opinion, 
the circumstances that the State Govern- 
ment has confined the levy of tax to a 
single point only and exempted it at other 
oints of sale cannot at all lead to the in- 
erence that it is not in need of er re- 
venue. The confining of the levy to a 
single point may proceed from a variety of 
considerations, which may include conside- 
rations of administrative convenience, of 
the beneficial effect upon the trade of a 
single point levy instead of a multi point 
levy, and so on. A State Government 
may be in need of further revenue, but 
having regard to the needs of the trade 
it may consider it expedient not to 
raise further revenue from the intra- 
State sales of certain commodities. It 
is urged that the State Government did 
not request Parliament to provide for 
the levy of the tax on the inter-State 
sales by enacting the Amendment Act. 
There is nothing on the record to sub- 
stantiate this submission. I find it diffi- 
cult to assume that a*sfiscal measure en- 
acted by Parliament for the benefit of 
a State would not be viewed with favour 
by the Government of that State. 


13. It was pointed out by the 
Supreme Court in AIR 1969 SC 147 at 
p. 155 that “there can be no doubt that 
exercise of the power to tax may nor- 
mally be. presumed to be in the public 
interest”. That presumption has not 
been rebutted by the petitioner. Accord- 
ingly, the impugned legislation would 
fall within the protection of Art. 302. 
That would be so unless it contravenes 
Art. 303(1), and as it is the contention 
of the petitioner that it does that con- 
tention may now be examined. 


14. As has already been pointed 
out, the petitioner says that Art. 303(1) 
is contravened because by imposing a 
levy on inter-State sales when it has been 
exempted from intra-State sales (ex- 
cepting at the point of sale by the manu- 
facturer or importer) the impugned legis- 
lation gives preference to one State over 
all others and discriminates in favour of 
that State against others. It is urged 
that the effect of the impugned legisla- 
tion is to encourage intra-State sales and 
discourage inter-State sales. The peti- 
tioner points out that there was a state 
of equilibrium so long as the scheme of 
rate-fixing under the Central Sales Tax 
Act stood as it did before the amend- 
ments introduced in 1969. It is pointed 
out, proceeding oh the construction ad- 
opted by the Supreme Court in Yadalam 
L. Setty and Sons, 1965-16 STC 231 = 
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{AIR 1965 SC 1510) (supra), that the ex- 
emption from Central Sales tax of an 
inter-State sale at a certain point, be- 
eause of the exemption granted by a 
State Sales Tax Act to an intra-State 
sale at that point, brought about a parity 
in the tax incidence between inter-State 
sales and intra-State sales, thus esta- 
blishing an equilibrium which would 
safeguard the free flow of trade within 
the State and across its boundaries. It 
is contended that by inserting sub-sec- 
tion (1-A) in S. 6 this equilibrium has 
been destroyed, 


15. Upon careful consideration, it 
appears to me that the contention is mis- 
conceived. There can be no question of 
the Act giving preference to one State 
over another or discriminating between 
one State and another when it is a Cen- 
tral statute operating throughout the 
land. Any benefit enjoyed by one State 
is enjoyed by ail others. So also any 
disadvantage suffered by one State under 
the Act is suffered by all others. Then, 
to infer that the imposition of tax on 
inter-State sales where it has been ex- 
empted in respect of intra-State sales 
will necessarily impede the flow of 
trade is to oversimplify the complicated 
factors which influence the flow of 
trade. As the Supreme Court observed 
in Nataraja Mudaliar, ATR 1969 SC 147 
(supra): 


“The flow of trade does not neces- 
sarily depend upon the rates of sales tax 
—it depends upon a variety of factors, 
such as the source of supply, place of 
consumption, existence of trade chan- 
nels, the rates of freight, trading facili- 
ties, availability of efficient transport and 
other facilities for carrying on trade. In- 
stances can easily be imagined of cases 
in which notwithstanding the lower rate 
of tax in a particular part of the country 
goods may be purchased from another 
part, where a higher rate of tax prevails. 
Supposing in a particular State in res- 
pect of a commodity, the rate of tax is 
2 per cent, but if the benefit of that low 
rate is offset by the freight which a 
merchant in another State may have to 
pay for carrying that commodity over 
a long distance, the merchant would be 
willing to purchase the goods from a 
nearer State even though the rate of 
tax in that State may be higher. Ex- 
istence of longstanding business rela- 
tions, availability of communications, 
credit facilities and a host of other 
factors~-natural and business—enter into 
the maintenance of trade relations and 
the free flow of trade cannot necessarily 
be deemed to have been obstructed 
merely because in a particular State the 
rate of tax on sales is higher than the 
rates prevailing in other States,” 
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16. Moreover, in my opinion, 
there can be no legitimate apprehen- 
sion that inter-State sales well be 


discouraged to the benefit of intra-State 
sales. In spite of the levy introduced by 
the Central Act it is always open to the 
State from which the inter-State sale 
commences to waive the benefit from the 
operation of the Act if it finds it ex- 
pedient to do so. Due importance must 
be given to Section 8(5) of that Act 
which empowers the State Government 
to direct, where it is satisfied that the 
public interest requires it, that in res- 
pect of any goods or classes of goods no 
tax under the Central Act shall be 
payable by any dealer having his place 
of business in that State in respect of 
the sale by him from any such place of 
business of any such goods in the course 
of inter-State trade and commerce, or 
the tax on such sales shall be calculated 
at lower rates than those specified in 
sub-sections (1) and (2) of S. 8. There 
can be little doubt that the State, in the 
interests of internal economy, will be dis- 
posed to exercise this power if it con- 
siders it expedient to do so. 


The considerations which may im- 
pel a State may be gathered from the 
observations of the Supreme Court in 
Nataraja Mudaliar, AIR 1969 SC 147 
(supra): 


“The rate which a State Legislature 
imposes in respect of inter-State trans- 
actions in a particular commodity must 
depend upon a variety of factors. A 
State may be led to impose a high rate 
of tax on a commodity either when it is 
not consumed at all within the State or 
if it feels that the burden which is fal- 
ling on consumers within the State will 
be more than offset by the gain in re- 
venue ultimately derived from outside 
consumers. The imposition of rates of 
sales tax is normally influenced by fac- 
tors political and economic. If the rate 
is so high as to drive away prospective 
traders from purchasing a commodity 
and to resort to other sources of supply, 
in its own interest the State will adjust 
the rate to attract purchasers. Again, 
in a democratic constitution political 
forces would operate against the levy of 
an unduly high rate of tax. The rate of 
tax on sales of a commodity may not 
ordinarily be based on arbitrary con- 
siderations but in the light of the faci~ 
lity of trade in a particular commodity, 
the market conditions—internal and ex- 
ternal—and the likelihood of consumers 
not being scared away by the price which 
includes a high rate of tax. Attention 
must also be directed to sub-section (5) 
of S. 8 which authorises the State Gov- 
ernment, notwithstanding anything con- 
tained in Section 8, in the public interest 
to waive tax or impose tax on sales at a 
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lower rate on inter-State trade or com- 
merce. It is clear that the legislature 
has contemplated that elasticity of rates 
consistent with economic forces is clearly. 
intended to be maintained.’ 


17. Reliance was placed by the 
petitioner on Firm Mehtab Majid & Co., 
v. State of Madras, AIR 1963 SC 928 and 
A. H. Abdul S. & Co. v. State of 
Madras, AIR 1964 SC 1729. But these 
are both cases where under the same 
sales tax law of the State discriminatory 
rates were imposed between hides and 
skins tanned and sold within the State 
and hides and skins imported from out~ 
side of the State. On that ground, those 
two cases are distinguishable. We were 
also referred to State of Madhya Pradesh 
v. Bhailal Bhai, AIR 1966 SC 1006. It 
seems to me that on substantially the 
same ground this case is also distinguish~ 
able. 


18. In my opinion, the contention: 
of the petitioner that the impugned legis- 
lation contravenes Arts. 301 and 303(). 
of the Constitution must be rejected. 


19. The next contention of the 
petitioner is that Section 6 (1-A) and 
Section 9, enacted by the Amendment 
Act, violate Art. 19(1) (g) of the Consti- 
tution inasmuch ab the levy of tax im- 
poses a restriction on the petitioner’s 
fundamental right to carry on his trade 
or business, which restriction is neither 
reasonable nor in the interest of the 
general public . within the meaning of 
Art. 19(6). A question such as this arose 
before the Supreme Court in Khyerbari 
Tea Co. v. State of Assam, AIR 1964 SC 
925 at p. 929 in relation to Art. 304(b) 
of the Constitution. The Supreme Court 
examined the question in the light of 
the considerations applicable to Art. 19 
(1) (g) and Art. 19(6). The Court ob- 
served: 


bere reer er ws. aS soon as the validity 
of a tax law is challenged under Art. 19, 
the State would be entitled to rely on 
the fact that revenue raised by the law 
serves public purpose and that is its 
basic justification for being treated as a 
reasonable restriction on the individual’s 
fundamental right under Art. 19(1) (g) 
NEA E In this context, it may, how- 
ever, be legitimate to bear in mind that 
the revenue is required by the State to 
raise money in order to carry on the 
function of government and to sustain 
the manifold welfare activities under- 
taken by it.” 
And at another place in the same judg- 
ment, it said: 


“Tt is, of course, true that the vali. 
dity of tax laws can be questioned in the 
light of the provisions of Arts. 14, 19 
and Art. 301 if the said tax directly and 
immediately imposes a restriction on the 
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freedom of trade; but the power con- 
ferred on this Court to strike down a 
taxing statute if it contravenes the pro- 
visions of Arts. 14, 19 or 301 has to be 
exercised with circumspection, bearing 
in mind that the power of the State to 
levy taxes for the purpose of governance 
and for carrying out its welfare acti- 
vities is a necessary attribute of sovere- 
ignty and in that sense it is a power of 
paramount character,” 

20. I have already referred to the 
dictum of the Supreme Court in Nataraja 
Mudaliar, AIR 1969 SC 147 (supra) that 
the exercise of the power to tax may 

ormally be presumed to be in the 
public interest. 

21. In the case before us the 
petitioner’s submission is that as the 
State Government taxed  intra-State 
Sales at a single point only it is evident 
that it did not need further revenue, and 

_|therefore the impugned legislation is not 

in the public interest. That submission 
has already been rejected when con- 
sidering the submission in relation to 
Art. 302. For the same reasons it must 
be rejected in relation to Art. 19(1) (g). 
It cannot be disputed that the levy is not 
confiscatory or extortionate. When that 
is so, then as the Supreme Court point- 
ed out in Assistant Commr. of Urban 
Land Tax v. Buckingham and Carnatic 
Co. Ltd., AIR 1970 SC 169 at p. 179: 

“The reasonableness of the tax can- 
not be questioned.” 

22. I see no force in the second 
contention of the petitioner and accor- 
dingly reject it. 

23. The third contention of the 
petitioner is that as Section 6(1-A) has 
been enacted with retrospective effect it 
infringes the petitioners fundamental 
right to property under Art. 19(1) (£) of 
the Constitution inasmuch as it will un- 
reasonably deprive the petitioner of 

oney belonging to him. It is well 
settled that the mere retrospective opera- 
tion of a tax law does not per se involve 
the contravention of a citizen’s funda- 
mental right under Art. 19(1) (£) or (g). 
Jawaharmal v. State of Rajasthan, AIR 
1966 SC 764 at p. 772. But it is equally 
well settled that although the legislature 
can pass a law, making its provisions re- 
trospective it will be relevant to con- 
sider the effect of the retroactive opera- 
tion of the law in respect of the reason- 
ableness of the restrictions imposed by 
it. The question was considered by the 
Supreme Court at some length in Rai 
Ramkrishna v. State of: Bihar, AIR 1963 
SC 1667 where the test of reasonableness 
was examined in the context of Art. 19 
(1) (£) and (g) as well as Art. 304(b). It 
was observed: : 


“Tt is, of course, true that the power 
of taxing the people and their property 
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is an essential attribute of the Govern- 
ment and Government may legitimately 
exercise the said power by reference to 
the objects to which it is applicable to 
the utmost extent to which Government 
thinks it expedient to do so. The ob- 
jects to be taxed so long as they happen 
to be within the legislative competence 
of the Legislature can be taxed by the 
Legislature according to. the exigencies 
of its needs, because there can be no 
doubt that the State is entitled to raise 
revenue by taxation. The quantum of 
tax levied by the taxing statute, the con- 
ditions subject to which it is sought to 
be recovered, are all matters within the 
competence of the Legislature, and in 
dealing with the contention raised by a 
citizen that the taxing statute contra- 
venes Art. 19, Courts would naturally be 
circumspect and cautious.” 


24. The essential basis of the 
petitioners contention that his funda- 
mental right under Art. 19(1) (f) is con- 
travened is that Section 6(1-A) intro- 
duces a new levy for the first time and 
does not merely give effect to the ori- 
ginal intention of the framers of the Cen- 
tral Sales Tax Act. Because it is a new 
levy retrospectively imposed, it is urged 
distinct provision should have been made 
or appropriate machinery for assessing 
and collecting the tax. I think it neces- 
sary to clear the pcsition in this regard 
at once. The history of the legislation 
indicates that the object always was that 
as regards the incident of tax, the point 
of levy and the determination of the 
turnover reference was to be made to 
the Central Act while matters of a pro- 
cedural nature such as the procedure for 
collection of tax and the machinery re- 
lated thereto should be regulated by the 
State Act. There was considerable dif- 
ference of opinion whether the object 
was achieved by the Central Act as it 
then stood, and when the Revenue per- 
sisted in levying tax on the basis that 
it did the dispute was carried to the 
courts. The Courts in India did not 
speak with one voice in the matter. The 
opinions expressed by the Madras High 
Court in Mariappa Nadar v. State of 
Madras, 1962-13 STC 371 = (AIR. 1962 
Mad 290) and Abbas & Co. v. State of 
Madras, 1962-13 STC 433 = (AIR 1962 
Mad 457) by the Kerala High Court in 
Parvati Mills (Pvt.) Ltd. v. State of 
Kerala, 1962-13 STC 927 (Ker) by the 
Andhra Pradesh High Court in Surya 
Trading Firm v. State of Andhra 
Pradesh, 1963-14 STC 720 (AP) and by 
this Court in M/s. Ram Narain Chandi 
Prasad, W. P. No. 1335 of 1967, D/-14-5- 
1968 (All) (supra) support the stand 
taken by the Revenue. Indeed, the 
Supreme Court found itself divided on 
the point in Yaddalam L. Setty and Sons 
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1965-16 STC 231 = (AIR 1965 SC 1510) 
(supra), and Shah, J., though in the 
minority, upheld the case pleaded by the 
Revenue. It was not a new levy in the 
sense that it had never been heard of 
before. All that can be said is that 
there was uncertainty in the law on that 
point until it was removed by the 
. Supreme Court. And thereafter the 

Amendment Ordinance, and subsequent- 

ay ane Amendment Act, were passed in 
1969. 


25. To support the submission 
that in the absence of an appropriate 
machinery for assessing and collecting 
the levy under Section 6 (1-A) the levy 
is ultra vires the petitioner relies upon 
Kunnathat Thathunni Moopil Nair v. 
State of Kerala, AIR 1961 SC 552 at p. 
559, Jagannath Baksh Singh v. State of 
Uttar Pradesh, AIR 1962 SC 1563 at p. 
1570 and Rai Ramkrishna, AIR 1963 SC 
1667 at. p. 1673 (Supra). There can be 
no doubt that an imposition of tax in the 
absence of a prescribed machinery and 
a prescribed procedure could partake of 
the character of a purely administrative 
affair and could, therefore, be challenged 
as contravening Article 19 (1) (f). In 
the instant case, however, once full 
effect is given to the retrospectively (sic) 
of Section 6 (1-A) and the other related 
provisions introduced by the Amend- 
ment Act it cannot be legitimately dis« 
puted that the adequate machinery 
exists for the assessment and collection 
of the tax. The effect of bringing the 
impugned provisions into retrospective 
operation is to make them instinct with 
life from an earlier date, and being 
living provisions operative from that 
date all the machinery provisions con- 
tained in the Act can be employed even 
as in the case of provisions enacted in 
fact from the very beginning. 


26. It is then urged that when 
the petitioner entered into inter-State 
sales in earlier years it could not have 
foreseen that the Amendment Act of 
1969 would be enacted bringing into 
effect provisions operating directly in 
respect of those sales. In an ordinary 
case when a dealer is aware of his liabi- 
lity to tax he passes that burden on to 
the customer and collects the tax from 
him. It is said that the retrospective 
operation of the impugned legislation un- 
reasonably deprives the petitioner of 
money which he may now have to pay 
from the profits earned or the capital 
belonging to him. It has already been 
seen that the Revenue was all along pro- 
ceeding on the basis that tax could be 
levied, and the decisions of some of the 
High Courts lend support to that view. 
It cannot be said, in the circumstances, 
that the dealers were not acquainted 
with the need to recover the tax from 
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their customers. It is further urged that 
it is no longer possible for the dealers 
to take advantage of the concessional 
rate of tax provided by Section 8(1) of 
the Central Sales Tax Act, as it is un- 
reasonable to expect them to obtain C 
forms from the customers to whom they 
had sold the goods. In view of what I 
have already said, this objection has no 
force. The C forms could have been ob- 
tained by the dealers from the customers 
in view of the position adopted by the 
Revenue that the sales were taxable. 


27. Finally, it is pointed out that 
the retrospective operation of the im- 
pugned legislation extends over a long 
period and on that ground it must be 
held to be unreasonable. Such a con- 
tention was raised before the Supreme 
Court in Rai Ramkrishna, AIR 1963 SC 
1667 (supra) and was repelled. The 
Court observed: 


“We do not think that such a 
mechanical test can be applied in deter- 
mining the validity of retrospective 
operation of the Act. It is conceivable 
that cases may arise in which the re- 
trospective operation of a taxing or 
other statute may introduce such an ele- 
ment of unreasonableness that_the restri- 
ctions - imposed by it may be open to 
serious challenge as unconstitutional; but 
the test of the length of time covered by 
the retrospective operation cannot, by 
itself, necessarily be a decisive test.” 


It is necessary to point that the bar of 
limitation prescribed by the General 
Sales Tax Law of the State will ordin- 
arily apply with as much force to an as- 
sessment of tax under Section 6 (I-A) 
of the Central Act as it does to the as- 
sessments made under the original pro- 
visions of the Act. If it is deemed that 
Section 6 (1-A) exists from the outset 
it must be deemed to be so for all pur- 
poses, and that includes the period of 
limitation for taking assessment proceed- 
ings. 


28. I am of opinion that the im- 
pugned legislation cannot be successfully 
assailed on the ground that it violates 
the petitioner’s fundamental right under 
Art. 19(1) (f) of the Constitution. 


29. The further contention of the 
petitioner is that the retrospective opera- 
tion of the impugned legislation infringes 
Art. 14 of the Constitution. This con- 
tention proceeds entirely on the assump- 
tion that a new levy has been introduced 
in the Act for the first time and that 
therefore, a distinction has been made 
between dealers brought within the net 
of this levy and those against whom no 
action can be taken because they were 
not assessed and the bar of limitation 
precludes their assessment now. It seems 
to me that if any classification arises 
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here it is because of the expiry of the 
period of limitation and not because of 
the enactment of Section 6 (1-A). Sec- 
tion 6 (1-A) applies equally to all, and 
equally it is open to all dealers to invoke 
the bar of limitatian against assessment 
proceedings pursuant to Section 6 (1-A) 
wherever such bar of limitation is avail- 
able. An attempt was made to classify 
dealers between those against whom ori- 
ginally assessment proceedings had been 
initiated in respect of such inter-State 
sales but they had not been assessed 
ultimately on the ground that they were 
not liable to assessment, those who had 
been assessed and taxed on such sales 
and those in respect of whom no pro- 
ceedings had been taken at all. I am 
unable to see how any such classifica- 
tion is justified. Of those dealers against 
whom no assessment proceedings were 
initiated at all or against whom assess- 
ment proceedings were taken but they 
were not assessed on the ground that no 
levy could be made, now by virtue of 
Section 6 (1-A) it is open to the Sales 
Tax Authorities to proceed to assess the 
escaped turnover if the general sales tax 
law of the State empowers them to take 
proceedings for assessing escaped turn- 
over and such proceedings are not barred 
by limitation. Under the U. P. Sales 
Tax Act, Section 21(1) seems to empower 
the sales tax authorities in that behalf. 
Of those dealers who have been assessed 
already no fresh assessment proczedings 
are necessary. 


30. In my opinion, the challenge 
levelled by the petitioner against the im- 
pugned legislation on the ground that by 
its retrospective operation it infringes 
Art. 14 of the Constitution must fail 


31. The last contention of the 
petitioner is that Section 10 of the 
Amendment Act violates Art. 14 of the 
Constitution imasmuch as it exempts 
from liability only those dealers who 
had not collected tax on inter-State sales 
between November 10, 1964 and June 9, 
1969 on the ground that no such tax 
could have been levied or collected in 
respect of such sales. Section 10 pro- 
vides: 


10. Exemption from liability to pay 
tax in certain cases— 


(1) Where any sale of goods in the 
course of inter-State trade or commerce 
has been effected during the period be- 
tween the 10th day of November, 1964 
and the 9th day of June, 1969, and the 


dealer effecting such sale has not col- 


lected any tax under the principal Act 
on the ground that no such tax could 
have been levied or collected in respect 
of such sale or any portion of the turn- 
over relating to such sale and no such 
tax could have been levied or collected 
if the amendments made in the principal 
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Act by this Act had not been made, then, 
notwithstanding anything contained in 
Section 9 or in the said amendments, the 
dealer shall not be liable to pay any tax 
under the Principal Act, as amended by 
this Act, in respect of such sale or such 
part of the turnover relating to such 
sale 


(2) For the purposes of sub-sec. (LJ 
the burden of proving that no tax was 
collected under the principal Act in res- 
pect of any sale referred to in sub-sec- 
tion (1) or in respect of any portion of 
the turnover relating to such sale shall 
be on the dealer effecting such sale.” 


The petitioner says that Section 10 
creates a class of dealers different from 
(a) dealers who entered into inter-State 
sales concerning such commodity before 
November 10, 1964. (b) dealers who en- 
tered into such sales between November, 
1964, to June 9, 1969 and collected tax 
thereon and (c) dealers who also entered 
into such sales during that period and 
did not collect tax but not on the ground 
that it was not leviable. There can be 
no doubt that the classification embodied 
in Section 10 excludes the three cate- 
gories pointed out by the petitioner. The 
question before us is whether the classi- 
fication is not reasonable and related to 
the object of the Act. It will be recal- 
led that it was on November 10, 1964 
that the Supreme Court delivered judg- 
ment in Yaddalam L. Setty and Sons, 
1965-16 STC 231 (SC) (supra) and there- 
by for the first time the legal position 
was made certain. By virtue of Arti- 
cle 141 of the Constitution, the law so 
declared is binding on all courts through- 
out the Iand. Until, then, as I have al- 
ready pointed out, the position in law 
had remained uncertain. The Revenue 
insisted on its right to tax while the 
dealer protested his exemption. The 
High Courts had also differed. It was 
only with the judgment of the Supreme 
Court on November 10, 1964 that the 
legal position acquired certainty and a 
uniform interpretation operative through- 
out the land was available. The date 
November 10, 1964, was therefore, a rea~ 
sonable line to draw for the purpose of 
granting exemption under Section 10. 
The other terminal date is June 9, 1969; 
when the Central Sales Tax (Amend- 
ment) Ordinance 9, 1969, was promul- 
gated by which the relevant amendments 
in the Central Act were made. 


32. Parliament intended to relieve 
from the burden of tax those dealers 
who, in the belief that the judgment of 
the Supreme Court in Yaddalam L. Setty 
& Sons, (1965) 16 STC 231 = (AIR 1965 
SC 1510) (supra) laid down the correct 
law, had proceeded on the basis that tax 
was not leviable and had, therefore, not 
collected it from their customers, They 
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are dealers who refrained from collect- 
ing the tax acting on the assurance flow- 
ing from a judicial pronouncement of the 
highest Court of the land that tax was 
leviable. Dealers falling outside the cate- 
gory contemplated by Section 10 are 
those who, when entering into the inter- 


State sales, would have done so under. 


the impression that the sales were tax- 
able. 

33. Now, the object of the Am- 
endment Act was to remove those 
shortcomings in the principal Act expos- 
ed as a result of judicial interpretation. 
That appears from the Statement of Ob- 
jects and Reasons. It became necessary 
for Parliament to amend the principal 
Act and also to validate all that was 
done in the purported exercise of the 
powers under it. The classification 
created by Section 10 is related to the 
object of the Act. It is a part of the 
scheme embodied in it. It carves out 
and exempts from the burden resulting 
from the amendment of the principal 
Act a class of dealers who were entitled 
in justice and fairness to be relieved 
from that burden. In my opinion, it 
cannot be said that Section 10 creates a 


classification which violates Art. 14 of 
the Constitution. 
34, Considerable emphasis was 


laid by the petitioner on the difficulty of 
determining whether a dealer had re- 
frained from collecting tax on the ground 
that the tax could not be levied and, it 
was said, that therefore the classification 
was unreasonable. Now, the burden of 
making out a case for exemption has 
been‘ laid by Section 10(2) upon the 
dealer and it will always be a matter of 
proof whether the dealer is entitled to 
the exemption claimed under Sec. 10(1). 
The claim to exemption falls to be ex- 
amined upon objective consideration, and 
it will be for the dealer claiming the 
exemption to satisfy the authority con- 
cerned that all the conditions necessary 
to exemption have been fulfilled. The 
argument raised by the petitioner has, 
in my opinion, little relevance to the 
contention based on Art. 14. 


35. Upon the aforesaid considera- 
tions, I am of opinion that the challenge 
directed against the validity of Sec. 10 
of the Amendment Act must fail. 

36. No other contention has been 
raised before us. 

37. The petition fails and is dis- 
missed with costs. 


T. P. MUKERJEE, J.: 38. I agree. 

TRIVEDI, J.: 39. The facts of 
fhe case and the history leading to the 
passing of the -Central Sales Tax 
(Amendment) Ordinance 1969 and the 
Central Sales: Tax (Amendment) Act 1969 
(hereinafter referred to as the Amend- 
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ment Act) have been dealt with by Hon. 
Pathak, J. With profoundest respect for 
brother Pathak, J. I do not agree that 
Section 10 of the Amendment Act does 
not violate Art. 14 of the Constitution. 
While it is not possible to exhaust the 
circumstances which may afford a rea- 
sonable basis for classification, yet broad 
tests laid down by the Hon. Supreme 
Court in ‘Buddhan v. State of Bihar’, 
ATR 1955 SC 191 are: (i) that the classi- 
fication must be founded on an intelligi- 
ble differentia which distinguishes per- 
sons or things that are grouped together 
from others left out of the group; and 
(ii) that the differentia is a rational re- 
lation to the object sought to be achiev- 
ed by the situation in question. It is 
also settled law that retrospective levy 
is permissible. The retrospective levy 
may be of two kinds: (i) validating a 
levy by removing an infirmity, and 
(ii) levy a fresh tax. In either case, as 
laid down in Ramakrishna’s case, AIR 
1963 SC 1667 the tax so levied can be 
challenged both on the ground of legis- 
lative competence and also on the ground 
of reasonable discrimination. The legis- 
lative competence is not challenged. 
What is challenged is that the Act which 


imposed a tax in 1959 retrospectively 
with effect from 1958 is discriminatory 


and the classification given in Section 10 
of the Amendment Act is not a reason- 
able classification. 

Section 10 reads as under: 

“10. Exemption from liability to pay 
tax in certain cases— 

(1) Where any sale of goods in the 
course of inter-State trade or commerce 
has been effected during the period be- 
tween the 10th day of November 1964 
and 9th day of June 1969 and the dealer 
effecting such sale has.not collected any 
tax under the Principal Act on the 
ground that no such tax could have 
been levied or collected in respect of 
such sale or any portion of the turnover 
relating to such sale and no such tax 
could have been levied or collected if 
the amendments made in the Principal 
Act by this Act had not been made, then 
notwithstanding anything contained in 
Section 9 or in the said amendments, 
the dealer shall not be liable to pay any 
tax under the Principal Act, as amended 
by this Act, in respect of such sale or 
such part of the turnover relating to 
such sale. 

(2) For the purposes of sub-sec~ 
tion (1) the burden of proving that no 
tax was collected under the Principal 
Act in respect of any sale referred to in 
sub-section (1) or in respect of any por- 
tion of the turnover relating to such sale 
al be on the dealer effecting such 
sale.” 

Reading Sections 9 and 10 together it 
is clear that two classes of dealers have 
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been envisaged by the Parliament: one 
class of dealers are those who have not 
collected tax from their customers and 
the other class is of those who have 
collected it. The Hon’ble Supreme Court 
in Yaddalam’s case, 1965-16 STC 231 = 
(AIR’ 1965 SC 1510) had laid down that 
if the turnover of the dealer at any point 
of sale was exempt under the general 
Sales Tax Act of the State, it must be 
considered to be exempt from the Cen- 
tral Sales Tax Act. The Courts in India 
only interpret the law and the effect of 
the decision in Yaddalam’s case, 1965-16 
STC 231 = (AIR 1965 SC 1510) was that 
the levy of the tax was invalid and 
not that it became invalid from the date 
of the Supreme Court judgment. Sec- 
tion 10 does not mention that exemption 
is granted because the Supreme Court 
had disapproved the levy. The word- 
ings of Section 10 are too general which 
go to show that if the dealer has not 
collected the tax on the ground that no 
such tax could have been levied or col- 
lected in respect of such sale then he is 
exempt from the payment of the tax for 
the period specified in the said section. 


The effect of Sections 9 and 10 is 
that the dealers irrespective of the fact 
whether they have gollected the tax or 
not will be liable to pay tax till 9-11- 
1964 whereas after that their liability 
will be only if they have collected it. 
If the object of the retrospective levy 
was simply to impose a tax for public 
purpose retrospectively then there was 
no point in exempting those who have 
not collected it after November 1964 and 
if the object, as is clear from Section 10, 
was to collect tax already realised by 
the dealers then there was no justifica- 
tion for fixing a demarcating line. The 
demarcating period which is only an 
arbitrary period has no relation with the 
object and is liable to be struck down 


on the ground of unreasonable discri- 
mination. 
40. It is argued that S. 10 is an 


exemption and as such is a concession to 
a class of persons only. This would be 
a fallacious approach because the struc- 
ture of the tax cannot be dissociated 
from the exemptions for ascertaining the 
discriminatory character of the tax. The 
classification in order to be reasonable 
must have some relation to the object. 
The object has no relation with the date 
10-11-1964, the date of the judgment of 
the Supreme Court. The object of Sec- 
tion 10 was to validate past recoveries so 
that the dealers who had collected the 
tax from their customers should not be 
able to digest the tax realised by them. 
If the intention of the Parliament as 
stated above was to validate the col- 
lected tax then, in spite of the fact that 
the Act was retrospective from the year 
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1958 would not be hit by Art. 14 or 19 
of the Constitution. Except for the 
abovesaid finding o? Hon’ble Pathak, J. 


I agree with the other parts of his ` 
judgment. 
41. The result of my finding 


would therefore be that the exemption 
from liability to pay past tax due upto 
9-6-1969 would be available to all those 
dealers who have not collected any tax 
in respect of such sale or any portion 
of turnover relating to such sale. 

i This writ petition is there- 
fore allowed and impugned orders 
quashed with this direction that the as- 
sessing authority will re-assess and, in 
case the petitioner has not collected any 
tax for the period in dispute, he will not 
be liable to pay the tax in respect of 
the transactions in dispute. Under the 
circumstances of the case, costs will be 
on parties. 


BY THE COURT: 43. In view 
of the majority opinion, the petition is 
dismissed with costs. 

Petition dismissed. 
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8-1-1970 against order of S. J. Faizabad, 
D/-27-4-1967. 


Criminal P. C. (1898), S. 146 (1B), 
(1D) — Even in revision from the ulti- 
mate order which disposes of the pro- 
ceedings in accordance with the finding 
of the Civil Court, the finding of the 
Civil Court cannot be interfered with. 
AIR 1959 All 568 & AIR 1960 Ali 599 
& AIR 1965 All 127 & 1967 All LI 649 
& 1967 All WR (HC) 8, Followed; AIR 
1963 Pat 243 (FB) & AIR 1960 Mad 169 
& AIR 1963 Pat 320 & AIR 1969 Assam 
81, Not followed. (Para 11) 
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€1966) AIR 1966 SC 1888 (V 53)= 
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1963 All LJ 1101, Badrinath 
Pandey v. U. P. State 

$1963) AIR 1963 Pat 320 (V 50)= 
1963 (2) Cri LJ 313, Mt. Sudama- 
Tai Kuer v, Ram Chandra 
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Mei AIR 1963 Pat 243 (V 50) = 
1963 (2) Cri LJ 25 (FB), Raja 
Siogh v. Mahendra Singh i a 


41960) AIR 1960 All 599 (V 47)= 
1960 Cri LJ 1279, Chokhelal re 
Motiram v. Babulal Beharilal 4 

960) AIR 1960 Mad 169 (V 47)= 
1960 Cri LJ 489, Rangammal v. 
Rama Subharavalu Reddiar 


5, 
10, 15 
{1959) AIR 1959 All 568 (V 46)= 
1958 All LJ 270, Taashuq Hussain 
v. State 
(1959) AIR 1959 Cal 366 (V 46)= 
1959 Cri LJ 700. Ram Narayan 
Goswami v. Bishwanath Goswami 5 
£1959) AIR 1959 Mad 111 (V 46)= 
1959 Cri LJ 335, Muthu Sethurayar 
v. Lourduswami Odayar 


Mohammad Husain, Saghir Ahmad 
and Brijesh Kumar, for Applicant; Shafiq 
Mirza, for Opposite Parties. 

SAHGAL, J.:— The Sub-Divisional 
Magistrate, Tanda, had before him a 
proceeding pending under S. 145 of the 
Criminal P. C. As the Magistrate was 
unable to decide as to which of the 
parties was in possession of the disputed 
property at the relevant time, he made 
a reference to the Civil Court under Sec- 
tion 146(1) of the Code of Criminal Pro- 
cedure. The reference was decided by 
the Munsif of Akbarpur and he trans- 
mitted his finding thereon to the Sub- 
Divisional Magistrate. The Sub-Divi- 
sional Magistrate on receipt of that find- 
ing disposed of the proceeding before 
him in conformity with the decision of 
the Civil Court. Against that order of 
the Sub-Divisional Magistrate an ap- 
plication in revision was filed before the 
Sessions Judge, Faizabad. The Sessions 
Judge dismissed the application on the 
ground that in view of an authority of 
this Court, the finding of the Civil Court 
eould not be challenged in revision not 
only against that particular finding, but 
also in revision against the final order 
passed by the Magistrate on the basis 
of that finding. A contrary view of a 
Full Bench of the Patna High Court was 
cited before him but he being bound 
by the view of the Allahabad High Court 
eould not help the applicant before him. 


2. It is in these circumstances 
that an application was filed in revision 
before this Court. The matter came up 
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before a learned single Judge of this 
Court who referred it to a Division 
Bench and that Bench finding in conflict 
of authority of this Court on the point 
in Ram Govind Singh v. Ram Nath, 1967 
All WR (HC) 8 and Syed Hasan v. Munsif 
Havali, Lucknow, 1967 All WR (HC) 448 
these two being the only authorities 
cited before that Bench, referred the 
matter to a Full Bench. That is how the 
matter comes up before us. 


3. The short point to be decided 
in the case is as to whether. when a re- 
ference is made to a Civil Court under 
Section 146(1) of the Code of Criminal 
Procedure, can the finding of the Civil 
Court which cannot be challenged in ap- 
peal, revision or review be challenged in 
revision against the order of the Magis- 
trate after he has disposed of the pro- 
ceeding before him under Section 145 in 
conformity with that finding? 

4, The trend of authority of this 
Court is to the effect that it cannot be 
so challenged: vide Taashug Hussain v. 
State, 1958 All LJ 270 = (AIR 1959 All 
568); Chokhey Lal Moti Ram v. Babu Lal 
Behari Lal, AIR 1960 All 599; Badri Nath 
Panday v. U. P. State, 1963 All LJ 1101 
= (AIR 1965 All 127); 1967 All WR (HC) 
8 and Guru Prasad Pandey v. State, 
1967 All LJ 649. All these authorities 
except the last one are single Judge 
authorities, the last one being a decision 
of Division Bench. A discordant note 
has been struck only in the single Judge 
case of 1967 All WR (HC) 448. 

5. There is, however, a majority 
decision of the Patna High Court in a 
Full Bench case which takes a contrary 

view — Raja Singh v. Mahendra Singh, 
AIR 1963 Pat 243 — the main judgment 
expressing the majority view, that of 
Misra, J.. being based on certain obser- 


vations made in a Madras case in 
Rangammal v. Rama Subharavalu 
Reddiar, AIR 1960 Mad 169. This case 


of the Patna High Court has been follow- 
ed by the same High Court in Mt. 
Sudamawati Kuer v. Ram Chandra 
Singh, AIR 1963 Pat 320 and has been 
approved of in preference to the autho- 
rity of this Court by the Assam High 
Court in Ram Lakhan Rai Choudhary 
v. Raghunath Choudhary, AIR 1969 
Assam 81. The Cacutta and the Madras 
High Courts have also taken a view in 
consonance with the view of this Court 
disclosed in the majority of cases except 
the one in 1967 All WR (HC) 448 (wide 
Ram Narayan Goswami v. Biswanath 
Goswami, AIR 1959 Cal 366 and Mathu 
Sathurayar v. Lourduswami Odayar, AIR 
1959 Mad 111). 


6. The matter having been refer- 
red to a Full Bench the whole thing is 
at large and can well be decided by re- 
ferring to the relevant provisions of Sec- 
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tion 146 of the Code of Criminal Pro- 
cedure. The relevant provisions are:— 

146(1B) “The Civil Court shall, as 
far as may be practicable, within a period 
of three months from the date of the 
appearance of the parties before it con- 
clude the enquiry and transmit its fnd- 
ing together with the record of the pro- 
ceeding to the Magistrate by whom the 
reference was made; and the Magistrate 
shall, on receipt thereof, proceed to dis- 
pose of the proceeding under Section 145 
in conformity with the decision of the 
Civil Court.” 

(ED) “No appeal shall lie from. any 
finding of the Civil Court given on a 
reference under this section nor shall 
any review or revision of any such find- 
ing be allowed.” 

(TE) “An order under this section 
shall be subject te any subsequent deci- 
sion of a Court of competent jurisdic- 
tion.” 

Te The question to be decided is 
whether in view of the provisions of sub- 
section (ID) of Section 146, is it open to 
the High Court in revision to interfere 
with the finding of the Civil Court after 
the Magistrate had disposed of the pro- 
ceeding before him in conformity there- 
with, there heimg no controversy on the 
point in view of the clear provisions of 
this. sub-section that this finding cannot 
be interfered with by an appeal or an 
application for review or revision being 
directly filed against it? 


8. The provisions of this sub- 
section came up for consideration before 
the Supreme Court in connection with 
the question as to whether the proceed- 
ings are of a civil nature and can, in 
view of the provisions of Section 141, 
Code of Civil Procedure, they be trans- 
ferred from one civil court to another 
under Section 24 of that Code. The 
Supreme Court observed that there was 
good authority for saying that it was a 
civit proceeding and as such could be 
transferred from one Court to another 
under Section 24 of the Code of Civil 
Procedure. As to sub-section (ID) they 
observed that if this provision had not 
been enacted an appeal or revision ap- 
plication would have been maintainable 
against the finding and now that it was 
there, the only effect of it was that 
neither an appeal nor a revision was any 
Jonger maintainable. This consequence 
ensued because of the express provision 
and not because the proceeding before 
the Civil Court was not a civil proceed- 
ing, vide Ram Chandra Agarwal v. State 
of Uttar Pradesh, AIR 1966 SC 1888. 


9. This authority, however, can- 
not be of help to us in view of the con- 
tention of Sri Saghir Ahmad on behalf 
of the applicant that the proceeding 
arising out of a reference to a Civil 
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Court under Section 146 may be a civil 
proceeding but when once the Magistrate 
disposes of the case in accordance there~ 
with, it merges in his order and as that 
order is revisable as an order of a Cri-~ 
minal Court, the finding also can be 
interfered. with in suzh a revision. 


10. He has relied on the observa~ 
tions in AIR 1960 Mad 169 which have 
been adopted in the leading majority 
judgment of Misra, J. by the Patna High 
Court in their Full Bench case already 
referred to in AIR 1963 Pat 243. The 
observations of the Madras High Court 
in the case referred to above and decid- 
ed by Ramaswami, J. while dealing with 
interpretation of Section (ID) of Sec~ 
tion 146 are as follows:— 


“This restriction is but proper be- 
cause the findings get merged in the 
decision of the Magistrate and all the 
grounds that can be urged against the 
finding can be urged against the finalis- 
ed decision and if thare is no such res- 
triction there will be multiplicity of pro- 
ceedings and possible conflicting revi- 
sional orders reducing the whole thing 
into an absurdity. This wise restriction 
has been conceived in the best public 
interests and involves no invasion of the 
fundamental right or diminution of the 
paternal and supervisory furisdiction of 
this Court.” 


11. Let us, however, revert to the 
provisions of the statute itself and see 
whether the bar contemplated under sub- 
section (ID) is. a bar against the finding 
being interfered with in revision even 
against the order of the Magistrate who 
decides the proceeding before him in ac- 
cordance with the finding of the Civil 
Court. A careful perusal of the manner 
in. which the sub-section has been drafted 
would show that even in revision from 
the ultimate order which disposes of the 
proceedings in accordance with the find- 
ing of the Civil Court, the finding of the 
Civil Court cannot be interfered with. 


12. The sub-section provides that 
“no appeal shall lie” from any finding of 
the Civil Court. This bar is only against 
the appeal being filed against the finding 
directly but as no appeal-is provided 
against the ultimate decision of the Cri- 
minal Court, the effect of it is that the 
finding cannot be interfered with by way 
of an appeal at any stage. It being a 
civil proceeding a revision under Sec- 
tion 115. of the Code of Civil Procedure 
also would have been maintainable 
against the finding if this provision had 
not been there. A revision is no doubt 
maintainable against the ultimate order 
of the Magistrate passed in conformity 
with the decision of the Civil Court 
under the provisions. of the Code of Cri-~ 
minal Procedure, it being the order of 
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a Criminal Court, but sub-section (ID) 
has been so drafted that it prohibits the 
revising of the finding of the Civil Court 
even though to use the phrase of Rama- 
swami, J. it might have “merged in the 
decision of the Magistrate”. It provides 
“nor shall any review or revision of 
any such finding be allowed” This is a 
clear prohibition against the finding being 
reviewed or revised not only in a pro- 
ceeding arising out of specific application 
for review or revision, but in any manner 
whatsoever. Reading the sub-section as 
a whole we find that while there is a 
bar in that provision against the filing 
of an appeal against the finding itself, 
the bar against review or revision is not 
only against an application for review 
or revision being filed but is against the 
finding being reviewed or revised in any 
manner whatsoever. The. words used 
“nor shall any review or revision of any 
such finding be allowed” are of wider 
import than the words “no appeal shall 
lie; they are not equivalent to “no review 
or revision shall lie”, but they connote 
an absolute prohibition against any in- 
terference with the finding in any 
manner whatsoever. In case the bar 
against interference bad been meant to 
be restricted to an application in review 
or revision only against that finding 
directly, the words would have been, “no 
appeal, review or revision shall jie from 
any. finding of the Civil Court given on 
a reference under this section” rather 
than in the form in which it has been 
provided under the sub-section by not 
treating “review or revision” at par with 
“appeal”. 


13. The majority decision of the 
Full Bench of the Patna High Court in 
AIR 1963 Pat 243, however, fails to 
notice, ‘we say se with respect, this dis- 
tinction in the wordings of the sub-sec- 
tion and its reasoning on page 246 of the 
report proceeds on the assumption as if 
this sub-section contained the words that 
no appeal, review or revision shall lie 
against such finding. 


14. Obviously, the intention of the 
Legislature in enacting the said sub-sec- 
tion was to attach finality to the finding 
recorded by the Civil Court on question 
of possession referred to it under sub- 
section (1) of S. 146 by a Magistrate 
seized of a case under Section 145 so far 
as those proceedings are concerned and 
the Magistrate was enjoined under sub- 
section (-B) of Section 146 to dispose of 
those proceedings in conformity with 
the finding of the Civil Court, that 
order, of course, being subject to any 
subsequent decision of a court of com- 
petent jurisdiction as provided in sub- 
section (I-E). This object was achieved 
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by providing inter alia in sub-sec. (I-D) 
that no revision of the finding will be 
allowed which in our opinion clearly 
means that the finding shall not be in- 
terfered with by a superior court exer- 
cising revisional jurisdiction under Sec- 
tion 435 or 439 of the Code even when 
it chooses to ceall for the record to look 
to the correctness, legality or propriety 
of the final order passed by the Magis- 
trate disposing of the proceedings under 
Section 145. In this view of the matter 
it was not necessary, as suggested by the 
Full Bench of Patna High Court, to make 
an amendment in Sections 435 and 439 
so as to provide specifically that an order > 
passed by the Magistrate under sub-sec- 
tion (I-B) of Section 146 disposing of the 
proceedings under Section 145 in con- 
formity with the finding of the Civil 
Court shall not be open to revision. It 
is not inconceivable that such a final 
order passed by the Magistrate even 
though in conformity with the finding 
of the Civil Court may be open to chal- 
lenge on other grounds. After a finding 
on the question of possession has been 
returned by the Civil Court in favour of 
one of the parties, it is possible that the 
parties may come to an amicable settle- 
ment in variance. with that finding and 
inform the Magistrate that there was no 
longer any likelihood of breach of peace 
in regard to the subject of the dispute in 
those proceedings, but the Magistrate in- 
Stead of withdrawing the attachment 
under the proviso to sub-section (1) of 
S. 146 chooses to pass a final order 
under sub-section {-B) of the said sec- 
tion disposing of the proceedings in con- 
formity with the finding of the Civil 
Court. Jn such a case, the aggrieved 
party may like to challenge that order 
of the Magistrate by making an appli- 
eation for revision without assailing the 
finding of the Civil Court. Such a revi- 
sion application under Section 435 of the 
Code shall lie against that order. If, 
however, the only ground of challenge 
to the Magistrates order which has been 
passed in conformity with the finding of 
the Civil Court is that the finding itself 
suffers from some illegality, impropriety 
or incorrectness, the revision will 

liable to be rejected in view of the pro- 


visions contained in the said sub-sec- 
tion (I-D). 
15. We are therefore of the 


opinion that the view so far adopted by 
this Court except in the case of 1967 All 
WR (HC) 448 is the correct view and we 
respectfully differ from the contrary 
view taken by the Patna High Court in 
AIR 1963 Pat 243 followed in AIR 1963 
Pat 320 and approved of in AIR 1969 
Assam 81 based on the observations in 
AIR 1960 Mad 169. 
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16. We accordingly hold that the 
revision is not maintainable and we dis- 


miss the same. Ay oa hy 
Revision dismissed, 
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Rahim Bux and others, Appellants 
v. Mohammad Shafi, Respondent. 

Second Appeal No. 146 of 1962, DJ- 
29-7-1969, against decree of Civil J., 
Malihabad, Lucknow, D/-5-1-1962. 

(A) Transfer of Property Act (1882), 
S. 108(e) — Conditions under which lease 
becomes void —- Leased premises demo- 
lished pursuant to notice under S. 263 
(1), U. P. Municipalities Act — (Munici- 
palities — U. P. Municipalities Act (2 of 
1916), S. 263 (1)). 

Demolition of the leased premises, 
even if pursuant to a notice under Sec- 
tion 263(1), U. P. Municipalities Act, is 
not a destruction by an irresistible force 
within the meaning of Section 108(e) 
Transfer of Property Act and therefore 
the lease does not become void under 
Section 108(e). (Para 4) 

Further, the option to avoid the 
lease- under Section 108(e) is with the 
tenant. The landlord therefore cannot 
make such claim. (Para 4) 

(B) Contract Act (1872), S. 56 — 
Contracted act becoming impossible — 
Leased building demolished following 
notice under S. 263(1), U. P. Munici- 
palities Act — Section 56 does not apply 
— (Municipalities — U. P. Municipalities 
Act (2 of 1916), S. 263(1) ). 

When a leased building is demolish- 
ed following a notice under Section 263 
(1), U. P. Municipalities Act, the lease 
does not become impossible of perform- 
ance under Section 56 Contract Act 
because the doctrine of frustration which 
applies to purely contractual obligations 
and not to contracts creating estates or 
interests in land which had already ac- 
erued, does not apply to it. Further, 
even if it applies, such an impossibility 
does not arise since the leasehold rights 
will revive when the building is recon- 
structed. AIR 1961 Punj 143, Foll.; AIR 


1950 Cal 441, Dist. (Para 5) 
(C) Civil P. C. (1908), S. 47 — Ques- 
tions to be determined by executing 


court — Demolished leased premises per- 
mitted by trial court to be reconstructed 
at landlord’s risk —- Question of impossi- 
bility of the decree due to difficulty in 
identifying leased portion in the recon- 


struction does not arise — Execution 
Court, on evidence, has to determine that 
portion. (Para 6) 
KM/EN/F297/69/JRM/Z 
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Cases Referred: Chronological Paras 

(1961) AIR 1961 Punj 143 (V 48) = 
ILR (1960) 1 Punj 384, Court of 
Wards Dada Siba Estate v. Raja 
Dharan Dev Chand 

(1950) AIR 1950 Cal 441 (V 37), 
Kshitish Chandra Mondal v. Siba 
Rani Debi 5 


Mohd. Naziruddin, S. Saghir Ahmad 
and Sahdeo Singh, for Appellants; Qazi 
Farooq Hasan, S. Rahman, Shahid Ali, 
S. N. Srivastava and Ramapat Ram,-:for 
Respondent. 

JUDGMENT:— This second appeal 
filed by the defendants is directed 
against a judgment and decree dated 
5-1-1962, passed by the lower appellate 
court under which the claim of the plain- 
tiff in respect of a shop situate in the 
town of Lucknow for possession and in- 
junction has been decreed though the 
same had been dismissed by the trial 
court. 

2. The facts of the case as found 
by the courts below are that the plain- 
tiff-respondent is a tenant of a shop 
which was a part of a big building owned 
by the defendants-appellants 1 to 3. 
This entire building including the shop 
in dispute was demolished by the land~ 
lords on 4-4-1958 in pursuance of a 
notice issued to them by the Municipal 
Board, Lucknow under Section 265(1) of 
the U. P. Municipalities Act. The plain- 
tiff-respondent filed a suit for injunction 
on 17-4-1958 restraining the landlords 
from interfering with his possession over 
the said premises, offering at the same 
time to pay rent for these premises even 
in the condition in which they existed 
then and in the alternative praying for 
a decree for possession. During the 
pendency of the suit the landlords were 
injuncted by the trial court from making 
any construction on this land but sub- 
sequently this injunction was modified 
and the landlords were permitted to re+ 
build on this land at their own risk. 


3. The trial court found that 
since the shop which had been let out 
to the plaintiff-respondent was no more 
in existence, his tenancy rights had come 
to an end and he was not entitled to re~ 
tain possession over the site of the shop. 
The lower appellate court did not agree 
with this view. According to that court 
the plaintiff was entitled to continue in 
possession of the premises so long as his 
tenancy was not determined according to 
one of the modes prescribed by law. The 
plaintiff’s suit for possession and injunc- 
tion was, accordingly, decreed. 


4, In this second appeal it has 
been contended on behalf of the appel- 
lants that after the shop had been 
demolished the lease became void under 
the provisions of Section 108(e) of the 
Transfer of Property Act. This conten- 
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tion is not acceptable. In the first place 
the demolition of a building by the land- 
lord, even though in pursuance of a 
notice under Section 263(1) of the U. P. 
Municipalities Act, cannot be said to be 
a destruction of the premises by an 
irresistible force within the meaning of 
the said clause of Section 108. In the 
second place the option to avoid the 
lease under this clause rests with the 
tenant and not with the landlord. 

5. The next point that was raised 
on behalf of the appellants was that 
after the demolition of the building the 
contract of tenancy was frustrated and 
it became impossible of performance 
under Section 56 of the Contract Act. 
This argument also does not appear 
correct. In the first place the doctrine 
of frustration applies to purely con- 
tractual obligations and not to a con- 
tract creating an estate or interest in 
land which had already accrued in 
favour of a party. On behalf of the ap- 
pellants reliance was placed on a ruling 
Kshitish Chandra Mondal v. Shiba Rani 
Debi, AIR 1950 Cal 441. This ruling 
has no application to the facts of the 
present case. 

In that case a thatched shop which 
had been let out to a tenant had been 
destroyed by a fire and subsequently the 
tenant in spite of protests from the land- 
lord reconstructed that shop. The land- 
lord after terminating the tenancy by a 
notice filed a suit for possession which 
was resisted by the tenant. The suit of 
the landlord was decreed on other 
grounds but an additional ground on 
which the tenant was held liable to eject~ 
ment was also given that after the des- 
truction of the premises, the contract of 
tenancy became void by the doctrine of 
frustration. On behalf of the respon- 
dent reliance was placed on a ruling, 
Court of Wards Dada Siba Estate v. Raja 
Dharan Dev Chand, AIR 1961 Punj 143 
which is more to the point. In this case 
it was held that Section 56 of the Con- 
tract Act embodies a positive rule of 
law relating to doctrine of frustration 
and this section must be treated as ex- 
haustive so far as it goes and the same 
is applicable only to purely contractual 
obligations and not to a contract creat- 
ing an estate in land which had already 
accrued in favour of a party. With res- 
pect, I find myself in agreement with 
the principle laid down in this ruling. 


So this doctrine of frustration cannot 
apply to a lease of the present nature. 
Moreover, in this case even if this doc- 
trine had been applicable, the facts do 
not show that the contract of lease had 
become impossible of performance. The 
landlord. who demolished the premises 
in compliance with a notice issued by 
the Municipal Board under Section 263 
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(1) of the Municipalities Act, could re- 
build the premises in the same form in 
which they existed before, and the rights 
of the lessor and lessee would then be 
available with respect to the new pre- 


mises. So this second point raised on 
ncn of the appellants has also no 
orce, 


6. Lastly, it was contended that 
due to the reconstruction of the building 
during the pendency of the case it has 
become difficult to identify the portion of 
it on which the plaintiffs shop existed 
and so the decree is not capable of ex- 
ecution. In my opinion this point does 
not arise at this stage. As mentioned 
above, the landlords were permitted to 
rebuild the building at their own risk 
which implied that the rights of thej- 
plaintiff would not be prejudiced there- 
by. It would, therefore, be for the ex- 
ecution court to decide, after taking such 
evidence as may be necessary, as to 
which portion of the present premises 
consisted of the shop which was in the 
tenancy of the plaintiff and to restore 
possession to him only in respect of that 
portion. 


T. Subject to the above observa- 
tions the appeal is dismissed, but in the 
circumstances of the case the parties 
shall bear their own costs in this Court. 


Appeal dismissed. 


AIR 1971 ALLAHABAD 17 (V 58 C 4) 
FULL BENCH 
R. S. PATHAK, J. S. TRIVEDI AND 
T. P. MUKERJEE, JJ. 
Sales Tax Commissioner, U, P., Applicant 
v. M/s. Beharilal Ram Krishna and others, 
Opposite Parties, 


Sales Tax Reference No 887 of 1964, D/- 
18-5-1970. 


(A) Sales Tax — U. P. Sales Tax Act (15 
of 1948), Section 4 (1) (6) — U. P. Sales 
Tax Rules (1948), Rule 20-B (a) — Exemp- 
tion — Applications for certificate of exemp- 
tion by foodgrain dealers — Applications ac- 
companied by deposit of fee not in accord- 
ance with Rule 20-B (a) — Applications liable 
to be rejected. 


Where the deposit of fee as required by 
R. 20-B(a) of U. P. Sales Tax Rules is not 
made by dealers, their applications for certi- 
ficate of exemption is liable to be rejected for 
non-compliance with essential requirement 
of R. 20-B(a). (Para 14) 

The grant of a provisional exemption certi- 
ficate is a necessary concomitant, because 
it is the provisional exemption Certificate 
which is declared to be final at the end ‘of the 
assessment year. The fresh grant of an 
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exemption certificate is not contemplated. 
The provisional exemption certificate is grant- 
ed upon compliance with R. 20-B(a) which 
requires, the deposit of first instalment of 
the exemption fee. It is upon the deposit 
of the first instalment that the grant is en- 
visaged. (Para 11) 
Hence to obtain exemption from tax for 
the entire assessment year it is incumbent 
upon the dealer to make the exemption 
application as required by R. ee within 
thirty days of the commencement of the year 
and also to deposit within that period one- 
fourth of the exemption fee calculated on the 
turnover of the previous year. (1962) 18 S.T. 
C. 1019 (All) & S. T. R. No. 670 of 1961 
D/- 21-1-1964 (All) & S. T. R. No. 668 of 
1961, D/- 26-2-1964 (All), Rel, on; 1964 All 
LJ 98, Distinguished. (Para 18) 
(B) Sales Tax — U. P. Sales Tax Act (15 
of 1948), Section 4 (1) (b) — U. P. Sales 
Tax Rules (1948), Rule 20-B — Exemption 
— Applications for certificate of exemption 
— Deposit of first instalment deficient — As- 
sessing authority has no jurisdiction to de- 

mand the deficiency in deposit. 
{Para 15) 


(C) Sales Tax — U. P. Sales Tax Rules 
(1948), Rule 20-B — Applications for cer- 
tificate of exemption by dealers — Deposit 
of first instalment deficient — Benefit of 
exemption cannot be granted to dealers by 
following the procedure contained in cls. (h) 
and (i) of Rule 20-B, (Para 16) 


(D) Sales Tax — U. P. Sales Tax Rules 
(1948), Rules 20-B, 23 — Applications for 
certificate of exemption — Deposit of first 
instalment deficient — Dealer not entitled 
to exemption certificate and hence liable to 
tax by virtue of Rule 23 — That demand 
should first be made by assessing authority 
requiring dealer to make good the deficiency 
before he can be liable to assessment to tax 
is not contemplated. (Para 17) 


Cases Referred: Chronological Paras 


(1964) 1964 All LJ 98, Luxa Upbhogta 
Co-operative Society Ltd. v. Sales 
Tax Officer 18 
(1964) S. T. R. No. 670 of 1961, D/- 
21-1-1964 (All), M/s. Ram Gopal 
Shiv Lal v. Commr. of Sales Tax 18 
(1964) S. T. R. No. 668 of 1961, D/- 
26-2-1964 (All), M/s. Laxmi Narain 


Rice Mills v. Commr. of Sales Tax 

U. P. 13 
(1962) 13 S. T. C, 1019 (All), Shyam 

Lal v. Asst. Sales Tax Officer 18 


(1961) AIR 1961 SC 1856 (V 48) = 
(1961) 42 ITR 294, N. T. Patel & 
Co. v. Commr. of Income-tax, Madras 8 
(1959) AIR 1959 SC 868 (V 46) = 
(1959) 86 ITR 194, R. C. Mitter 
& Sons v. Commr. of Income-tax, 
Calcutta 
(1956) AIR 1956 SC 604 (V 43) = 
(1956) 80 ITR 163, Rayulu Subba 
Rao v. Commr. of Income-tax 
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Standing Counsel, for Applicant; P. M. 
Agrawal, S. M. Chaturvedi, S$. H. Tandon, 
R. M. Agrawal and S. N. Agrawal, for Op- 
posite Parties. 

PATHAK, J.:— This reference has been 
made under Section 11 (1) of the U. P, Sales 
Tax Act and is in respect of six dealers. 
The questions referred are:—~ 


“(1) Whether an exemption application in 
Form V, which is acccmpanied by deposit of 
deficit fee (as being not in accordance with 
Rule 20-B (a) must nezessarily be rejected as 
incompetent, not maintainable or not in 
order 


(2) Whether the assessing authority has 
jurisdiction to demand the deficiency in the 
initial deposit of the fee? If so, must he 
demand the -initial deficiency during the cur- 
rency of the assessment year before reject- 
ing the exemption application as such P 

(8) Whether in case of initial deficit depo- 
sit the assessing authority is competent after 
the expiry of the assessment year, to finalise 
the exemption case in terms of sub-clauses (h) 
and (i) of Rule 20-B and then demand the 
total deficiency ? 

(4) Whether a defeult assessment under 
Rule 23 can be made only upon the failure 
of the assessee to deposit the deficiency on 
demand ?” 


2. The dealers carry on business in food- 
grains. They applied under Rule 20-B (a) of 
the U. P. Sales Tax Rules for exemption from 
sales tax, the applications being made on 
different dates. One of them, M/s. Basdeo 
Ram Manohar Lal, applied for exemption 
for the assessment year 1958-59, while the 
rest applied for exemption for the assessment 
year 1957-58, With the exemption applica- 
tion each dealer deposited an amount towards 
the exemption fee purporting to be in com- 
pliance with Rule 20-B (a), The Sales Tax 
Officer took up the exemption applications 
after the close of the assessment year and 
holding that the deposit made by each dealer 
fell short of the true amount which he should 
have deposited, he rejected the exemption 
applications and assessed each dealer to sales 
tax by virtue of Rule 23. The dealers appeal- 
ed but without success. Thereafter, they 
applied in revision, and the revision applica- 
tions were allowed by the Additional Revis- 
ing Authority who took the view that rule 
20-B(a) was merely directory in nature and 
that the failure to daposit the instalment of 
the exemption fee contemplated by that pro- 
vision was not fatal to the exemption applica- 
tions. He expressed the view that it was 
open to a dealer to deposit the entire amount 
of the exemption fee when the fee was finally 
fixed under Rule 20-Bth). At the instance of 
the Commissioner of Sales Tax the present 
reference has been made. 


8. A comparative table setting out the 
amount deposited by each dealer as against 
the deposit which he should have made is 
set out below:— 
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i ; Initial Deposit with Fee required to be 
Name of the dealer exemption application. deposited u/s 20_Bia) 
1 2 3 

Beharilal Ram Krishna a Rs. 250.00 Rs. 750.00 
Basdeo Ram Manohar Lal s Rs. 18.00 Rs. 100.00 
Girdhari Mal Jai Dayal hea Bs. 150-10 Rs. 250.00 
Ramnath Ram Dularey asi Rs. 400.00 Rs. 1000.00 , 
Narain Das Prahlad Ram ese Rs. 75.00 Rs. 250.00 
Chandrika Pd. Munni Lal ss Rs. 150.00 Rs. 500.00 





4, The essential question before us is 
whether the exemption applications filed by 
the dealers were rightly rejected because of 
the failure of the dealers to deposit the 
amount of fee required by Rule 20-B (a). 

5. Section 4 (1) (b) of the U, P. Sales 
Tax Act provides for exemption from tax of 
sales of goods by such persons or class of 
persons, and on such conditions and on pay- 
ment of such fees, if any, not exceeding 
Rs. 8,000/- annually, as may be specified by 
the State Government by notification in the 
official gazette. The State Government decid- 
ed to grant exemption to dealers on the sale 
of foodgrains by Notification No. ST.6068/ 
X-1097-56 dated September 30, 1956, on con- 
dition that the dealer 

“(a) obtains an exemption certificate from 
the assessing authority on payment of the ap- 
propriate annual fee mentioned below:— 

(i) Rs. 18 where the turnover does not 
exceed Rs. 12,000, 
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(zii) Rs. 8,000 where the tumover ex- 
ceeds Rs. 7,00,000, and 

(b) observes the conditions laid down in 
the rules framed under the Act;” 

Rule 20-B, which deals with the matter, pro- 
vides: 

“90-B (a). Applications for certificate of 
exemption by foodgrains dealers — Every 
dealer in foodgrains seeking to obtain ex- 
emption certificate in accordance with a noti- 
fication issued under Section 4, shall submit 
to the Sales Tax Officer an application for 
exemption in Form V, which, unless other- 
wise provided, shall be presented within 
thirty days of the commiencement of the year 
for which it has been made, and shall be 
accompanied by a treasury chalan showing 
deposit of one-fourth of the exemption fee 
calculated on his turnover of the previous 
year:—— 

Provided that the exemption fee for the 
year ending March 81, 1957, shall, when 
business has been done during the whole 
year, be calculated on the basis of the turn- 


by April 30, 1957. 
(b) If a dealer in foodgrains commences 
business after the issue of the notification 


under Section 4, or has not done business 
in foodgrains during the whole of the year 
1956-57, he shall estimate his turnover for 
the period from the date of commencement 
of business up to the end of the assessment 
year and shall calculate exemption fee there- 
on. The fee so calculated shall be divided 
into quarterly instalments for the number of 
quarters of the year during which the dealer 
would do business; and he shall pay one such 
instalment before submitting his application 
for exemption which shall be submitted in 
Form V within thirty days of the commence- 
ment of the business accompanied by a trea- 
sury chalan showing deposit of the first ins- 
talment. 

(c) Subsequent instalment of the fee, other 
than the first payable,under sub-rule (a) or (b) 
except such payment as is prescribed in the 
proviso to sub-rule (a), shall be paid within 
thirty days of the commencement of each 
quarter, that is, before July 31, October 81, 
and January 81. 

(d) If a dealer has not done any business 
in foodgrains during the whole of the pre- 
vious year, he shall deposit the exemption fee 
on the basis of the turnover of the assess- 
ment year, and the provisions of sub-rule (b) 
shall mutatis mutandis apply to the case. 

(e) If the Sales Tax Officer after such en- 
quiry as he may deem necessary, is satisfied 
that ‘the application is in order and the fee 
has been correctly calculated, he shall issue 
a provisional exemption certificate to the 
dee in Form VI-A, 

(£) A certifficate issued under sub-rule (e) 
on an application filed within the period spe- 
ciafied in sub-rule (a) or (b) shall have 
effect from the beginning of the assessment 
year or from the date from which the dealer 
becomes entitled to exemption as the case 
may be. the application is filed after the 
due date, the exemption certificate shall have 
effect from the date of application, 


(g) Every sop certificate issued 
under this rule shall remain valid upto the 
expiry of the assessment year for which it 
is granted, 

(h) The fee deposited under any of the 
foregoing sub-rules shall be provisional and 
upon the expiry of the assessment year the 
Sales Tax Officer shall, after such enquiry 
as he may deem necessary, determine the 
turnover of the assessment year and finally 
fix the exemption fee payable thereon. 
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(i) If the exemption fee fixed under sub- 
rule (h) differs from the total amount depo- 
sited during the year the difference shall be 
paid by the dealer, or refunded by the Sales 
Tax Officer, as the case may be, If the dealer 
fails to pay the amount found so due from 

. him within the period fixed by the Sales Tax 
Officer, he shall be assessed to tax for the 
whole year. i 
” G) If no amount is found to be due from 
the dealer under sub-rule (1), or if any such 
amount found due is paid within the period 
fixed by the Sales Tax Officer, the Sales Tax 
Officer shall pass an order declaring the ex- 
empio certificate issued under sub-rule (e) 


6. After carefully considering the rele- 
vant provisions of the Act, the Notification 
and the Rules it appears to me that the re- 
quirement of Rule 20-B (a) that the dealer 
should deposit one-fourth of the exemption 
fee calculated on his turnover of the previ- 
ous year within thirty days of the commence- 
ment of the year for which he claims exemp- 
tion is a mandatory provision if exemption 
is to be granted for the entire assessment 

ear. 
4 7. There are several considerations which 
persuade me to that view. 


8. The claim is to exemption from tax. 
Before exemption can be claimed the person 
claiming exemption must strictly fulfil the 
conditions underlying the grant of exemption 
and comply with all the requirements neces- 
sary before such grant is made. In a num- 
ber of cases of registration of partnership 
firms under the Income-tax Act, where upon 
such registration the benefit of lower rates 
of tax becomes available, the Supreme Court 
has held that if a firm desires to have such 
benefit it must conform strictly to the re- 
quirements of the law. Rayulu Subba Rao 
v. Commr, of Income Tax, (1956) 30 ITR 
168 at p. 172 = (AIR 1956 SC 604 at p. 
612); R. C. Mitter and Sons v. Commr. of 
Income Tax, Calcutta, (1959) 36 ITR 194 
at p. 202 = (AIR 1959 SC 868 at p. 874) 
and N. T. Patel and Co. v. Commr. of In- 
come Tax, (1961) 42 ITR 224 = (AIR 1961 
SC 1356). It appears to me that this prin- 
ciple applies equally to the cases before us 
aler exemption from tax is claimed. Sec- 
tion 4 of the U. P. Sales Tax Act grants 
exemption from sales tax on conditions noti- 

jed by the State Government. Unless the 
conditions are satisfied no exemption can be 
granted. The conditions are set out in the 
Notification of September 30, 1956. There 
are two conditions, one, that the dealer ob- 
tains an exemption certificate on payment of 
the appropriate annual fee and, two, he 
observes the conditions laid down in the 
rules. Provision for the grant of the exemp- 
tion certificate, and the conditions circum- 
scribing the grant, are set out in Rule 20-B. 
The scheme embodied in Rule 20-B envi- 
sages the payment of an exemption fee in 
instalments during the assessment year, fol- 
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lowed by the final determination of the true 
exemption fee at the end of the assessment 
year with consequential adjustments calling 
for further payment or refund according as 
the final exemption fee exceeds or is less 
than the total amount deposited during the 
year, 

9. The grant of 2 provisional exemption 
certificate involves an interim determination 
of the claim to exemption and it is highly 
important that all the material conditions 
affecting that determination are fully satis- 
fied. Rule 20-B (a) requires the dealer to apply 
for exemption within thirty days of the com- 
mencement of the year for which exemption 
is claimed, and to file with it a treasury 
chalan showing deposit of one-fourth of the 
exemption fee calculated on his turnover of 
the previous year. Rule 20-B (e) provides 
that if the Sales Tax Officer, after such en- 
quiry as he may deem necessary, is satisfied 
that the application is in order and the fee 
has been correctly calculated, he shall issue 
a provisional exemption certificate in Form 
VI-A. One of the matters of which he must 
be satisfied is that the application is in order, 
In other words, that the application complies 
with the requirements of Rule 20-B (a). The 
form of the application is prescribed as form 
V. According to Form V, among other 
things, the dealer must indicate therein the 
entire exemption fee payable for the assess- 
ment year and further state that he has depo- 
sited the total first instalment of the exemp- 
tion fee. Significantly, the information fur- 
nished in the application must be verified 
by the dealer as true and complete to the 
best of his knowledge and belief. Apart 
from the application being in order, the fee 
must also have been correctly calculated, If 
the fee is found to be correctly calculated, 
it will be possible to know whether the 
amount deposited fulfils the requirement in 
that regard contained in Rule 20-B (a). 


10. Then follows the form of the 
visional exemption certificate which is form 
VI-A. It certifies that the dealer has been 
fully exempted from payment of tax for the 
period mentioned therein, that he has depo- 
sited the first instalment of the exemption 
fee and states that he is bound to deposit 
further instalments on or before July 81, 
October 31 and January 81 following. The 
requirement of payment of further instal- 
ments with reference to these dates is in obe- 
dience to Rule 20-B (2). The certificate con- 
tains the warning that failure to deposit the 
instalments on due dates will render the 
exemption liable to cancellation. Form VI-A, 
which is a statutory form and must be read 
as part of Rule 20-B, emphasises that the 
deposit of the instalments on or before the 
requisite dates is material to the continued 
enjoyment of the exemption. If the instal- 
ments are not paid on the due dates, the 
exemption is liable to be cancelled. That 
is so with reference to the second, third and 
fourth instalments. If the payment of the 
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second, third and fourth instalments within 
the corresponding prescribed periods is an 
imperative condition for enjoying the exemp- 
tion, the condition is equally imperative in 
respect of the deposit of the first instalment. 


11. It seems to me clear that payment 
of the exemption fee in instalments is an inte- 
gral feature of the scheme. That is not to 
say that it is not open to a dealer to deposit 
the entire amount of the instalments in one 
sum within the period prescribed for the depo- 
sit of the first instalment. But it is certainly 
not open to a dealer to deposit only part of 
the first instalment in the beginning, and 
then wait for the end of the assessment year 
before paying the balance of the instalments 
or to pay the amount after the final deter- 
mination is made under Rule 20-B (h). If 
that were permitted the elaborate scheme set 
out in Clauses (a) to (j) in Rule 20-B would 
be set at naught zod the jateari? of the 
entire scheme would be destroyed. No ques- 
tion would then arise of obtaining a provi- 
sional certificate. An examination of the 
scheme indicates that the grant of a provi- 
sional exemption certificate is a necessary 
concomitant, because it is the provisional 
exemption certificate which is declared to be 
final at the end of the assessment year. The 
fresh grant of an exemption certificate at 
the end of the assessment year is not con- 
templated. It is necessary to note that the 
provisional exemption certificate is granted 
upon compliance with R. 20-B (a) which re- 
quires, among other things, the deposit of 
the first instalment of the exemption fee, 
The point of time is significant. It is upon 
the deposit of the first instalment that the 
grant is envisaged. That is also clear from 
the statutory form of the provisional exemp- 
tion certificate. 


12. It seems to me that the scheme em- 
bodied in Rule 20-B is intended to promote 
an accelerated recovery of the exemption fee, 
even as the accelerated recovery of sales tax 
is contemplated in the scheme set out in 
Rule 41. Indeed when the two schemes 
are compared it will be discovered that there 
is close identity in the pattern of the two 
schemes. Rule 41 also envisages the pay- 
ment of sales tax provisionally in quarterly 
instalments on or before specified fixed dates 
followed by consequential adjustments upon 
an assessment order made at the end of the 
assessment year determining the final tax 
liability. In both cases, the quarterly depo- 
sits are facilitated by making their determina- 
tion depend on an easily referable basis. In 
the case of Rule 20-B it is ordinarily the 
turnover of the previous assessment year, and 
in the case of Rule 41 it is the turnover of 
the relevant quarter of the assessment year. 


18. Upon the aforesaid considerations I 
am of opinion that to obtain exemption from 
tax for the entire assessment year it is in- 
cumbent upon the dealer to make the exemp- 
tion application within thirty days of the 
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commencement of the year and also to depo- 
sit within that period one-fourth of the ex- 
emption fee calculated on the turnover of the 
pes year. I am supported in this view 
y the decisions of this Court in Shyam Lal 
v. Asst. Sales Tax Officer, (1962) 18 STC 
1019 (All); M/s. Ram Gopal Shiv Lal v. 
Commr. of Sales Tax, S. T. R. No. 670 of 
1961 decided by Desai, C. J. and Pathak, J. _ 
on 21-1-1964 and M/s. Laxmi Narain “ 
Rice Mills v. Commr, of Sales Tax, U. P., 
S. T. R. 668 of 1961 decided by Hon. Desai, 
C. J. and Pathak, J. on 26-2-1964 (All). For 
the dealers reliance is placed on Luxa Upa- 
bhokta Co-operative Societies Ltd, v. Sales 
Tax Officer, 1964 All LJ 93. In that case 
however, the Sales Tax Officer took the posi- 
tion that he had power to extend the time 
for payment of the exemption fee, but with- 
out considering the application for extension 
of time made by the dealer he proceeded to 
hold that the dealer was in default of pay- 
ment of the exemption fee and assessed the 
dealer to tax by virtue of Rule 28. In the 
circumstances of that case, Manchanda, J. 
quashed the order of the Sales Tax Officer. 
The question before us in the present case 
was not raised before the learned Judge in 
that case. 


14, It is possible to say that if the dealer 
makes good the deficiency even beyond the 
period species in Rule 20-B (a), his exemp- 
tion application may be treated as in order, 
but that can only be with reference to the 
date on which the deficiency is made good, 
The application will then be considered as 
having been made on that date, and on the 
basis of Rule 20-B (f) the dealer will be 
entitled to a provisional exemption certificate 
with effect from such date and not for the 
entire assessment year. However, inasmuch 
as there is no material before us to show 
that the deficiency was made good by any 
of the dealers at any time during the assess- 
ment year for which exemption was claimed, 
it is not necessary to express any final opi- 
nion in this matter. It is sufficient to say 
that as the deposit required by R. 20-B (a) 
was not made by the dealers, and thereby 
they failed to comply with an essential re- 
quirement of Rule 20-B (a) their exemption 
applications were rightly rejected. Accord- 
ingly, I would answer the first question in 
the affirmative, 


15. The second question raises the point 
whether the assessing authority has jurisdic- 
tion to demand that the dealer should make 
good the deficiency in the deposit of the 
first instalment of the exemption fee and, if 
so, whether he must make the demand during 
the assessment ‘year before rejecting the ex- 
emption application. Now, the jurisdiction 
of the assessing authority must be discovered 
within the provisions of the U. P. Sales Tax 
Act and the rules made thereunder. Being 
a creature of the statute, the assessing au- 
thority is armed with such jurisdiction only 
as has been expressly conferred on him or 
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can: be spelled out by necessary intendment. 
There is nothing in the Act or in the rules 
authorising the assessing authority to demand 
from the dealer the deficiency in the deposit 
of the first instalment. The first part of the 
second question is, therefore answered in 


the negative. Recordin ys no answer need 
be returned to the second part of the ques- 
tion. 


16. The third question is whether, in a 
case where the deposit of the first instalment 
is deficient, the assessing authority can, 
upon the apiy of the assessment year, make 
an order determining the exemption fee 
under Rule 20-B (h) and demand the defi- 
ciency by reference to Rule 20-B (i). In the 
view taken by me in regard to the essential 
features of the scheme under Rule 20-B, 
I find it difficult to hold that although only 
the first instalment has been deposited, and 
that even not in full measure, the benefit of 
the exemption can be granted to the dealers 
by following the procedure contained in 
Clauses (h) and (i) of Rule 20-B. I would 
answer the third question in the negative. 


17. The last question is whether a dealer 
can be assessed to tax by virtue of Rule 23 
only upon his failure to deposit the deficiency 
on demand made by the assessing authority. 
In my opinion, the answer should be in the 
negative. Upon the facts before us, when 
the several dealers deposited the first instal- 
ment of the exemption fee short of the true 
amount and did not make good the defi- 
ciency at any time during the assessment 
year, nor made any attempt to deposit the 
remaining instalments, they were not entitled 
to the benefit of exemption from sales tax 
and, therefore, not entitled to an exemption 
certificate. In the absence of an exemption 
certificate under Rule 20-B the dealers were 
liable to tax by virtue of Rule 28. That a 
demand should first be made by the assess- 
ing authority requiring the dealer to make 
good the deficiency in the first instalment of 
the exemption fee before he can be liable 
to assessment to tax is not contemplated in 
law. 

18. The four questions are, therefore, 
answered as follows:— 


Question No. 1; In the affirmative. 


Question No. 2; The first part of the ques- 
tion is answered in the negative; 

no answer is returned to the second part 
of the question. 

Question No. 3; In the negative. 

Question No. 4; In the negative, 


19. Except for two dealers, M/s. Gir- 
dhari Mal Jai Dayal and M/s. Ram Nath 
Ram Dulare, no other dealer entered appear- 
ance before us. The Commissioner of Sales 
Tax will, therefore, be entitled to his costs 
as against those two dealers in the sum of 
Rs. 150 each and there is no order as to 
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costs against the remaining dealers. Coun- 
sel’s fee is assessed in the sum of Rs. 800. 
J. S. TRIVEDI, J.: 20, I agree. 
T. P. MUKERJEE: 21. I agree. 
Reference anwered 
accordingly, 
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Smt. Parmeshwari Devi, Appellant v. Abrar 
Husain, Respondent. 

Second Appeal No. 3482 of 1968, D/- T-T- 
1970, from judgment and decree of Civil J. 
Moradabad, D/- 20-7-1963. 


Evidence Act (1872), Section 114 Illustra- 
tion (f) — Presumption as to common course 
of Postal business — Remittance of rent by 
M. O. about a week before expiry of period of 
demand notice — Presumption as to its 
tender within time will arise —- No rebuttal 
— No liability of tenant for wilful default. 

Where the service of a demand notice of 
arrears of rent on the tenant is admitted 
or proved and it is also established that 
about a week before the expiry of the crucial 
date, the amount was remitted by M. O. to 
the landlord who resided not only in the 
same city but in different portions of the 
same house, presumption can arise that the 
normal course of conduct was followed and 
the amount was tendered to the addressee 
or his agent prior to the expiry of the period 
of notice. 

This presumption is rebuttable and where 
the husband of the landlady had refused the 
M. O. in absence of his wife best way to 
rebut the presumption was to examine the 
husband. When this was not done the pre- 
sumption would be in favour of the tenant 
that he tendered the amount within the re- 
quired period and did not incur liability 
under Section 3 (1) (a) of the U. P. (Tem- 
porary) Control of Rent and Eviction Act 
(8 of 1947). 1966 All LJ 424 and 1964 All 
LJ 148, Foll. (Paras 9, 12) 
Cases Referred : Chronological Paras. 
(res) 1968 All WR (HC) 726 
1967) 1967 All LJ 491 = 1967 All 

WR (HC), 214, Jodha v. Ajodhya 


Prasa 
(1966) 1966 All LJ 424 = 1966 All 

WR (HC) 420, Smt. Janno v. Gaja 

Singh 9 
(1964) 1964 All LJ 148 = 1964 All 

WR (HC) 91, Zareef Khan v. 

Mukhtar Ahmad 9 
(1960) AIR 1960 All 747 (V 47) = 

1960 All WR (HC) 879, Raja Ram 

. V. Visram 

B. K. Kakker, for 
Saxena, for Respondent. 


JUDGMENT :— This is a plaintiffs se- 
cond appeal arising out of a suit for eject- 
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ment and arrears of rent. The suit was 
decreed by the trial court but the decree 
was modified in appeal to the extent that 
the decree for ejectment was set aside. Ag- 
grieved by the same the plaintif landlady 
has preferred this second appeal, 

2. The material facts necessary to appre- 
ciate the controversy between the parties are 
that the defendant was a tenant in the west- 
ern shop in suit situate in the city of Morada- 
bad on a monthly rent of Rs. 3. It was 
owned by the plaintiff and the rent was al- 
leged to have fallen in arrears for the period 
1-1-1961 to 31-3-1962 amounting to Rs. 
83.75 paise. The landlady sent a composite 
notice of demand and termination of tenancy 
(Exhibit 12) on 23-4-1962 to the tenant, 
which was admittedly served on the respon- 
dent on 24-4-1962. According to the plain- 
tiff the rent claimed as arrears in the notice 
was not tendered within one month from 
the date of the service of the notice and 
consequently she was entitled to eject the 
defendant. 


8. The defence, in short, was that the 
amount of arrears being Rs. 65 only was 
remitted by money order on 18-5-1962 by 
the defendant but the same was refused by 
the plaintiff with ulterior motive and the 
money order was retumed to the defendant 
after one month. Thus, the defendant hav- 
ing tendered the amount within one month 
of the date of the service of the notice of 
demand, there was sufficient compliance 
with the provisions of Section 3 (1) (a) of 
U. P. Act No. IH of 1947, and he was not 
liable to be ejected. 


4, The short question on which the deci- 
sion of this case must rest is as to whether 
the amount of money remitted by money 
order on 18-5-1962 was actually tendered to 
the plaintif or her agent within the period 
of notice. The crucial date for this purpose 
was 24-5-1962. It may be noted that now 
there is no controversy between the parties 
that the actual amount of arrears of rent was 
a sum of Rs. 65/- only. 


5. So far as the oral evidence in the case 
is concerned, the landlady Smt. Parmesh- 
wari Devi examined herself as (P. W. 1). 
She deposed that she did not receive the 
defendant’s money order and that she was in 
Gurgaon from the 2nd of May, 1962, to 
26/27th May, 1962, that when she returned 
from Gurgaon her husband told her that the 
postman came to tender the amount of 
money order but he had returned the same 
and apprised the postman of her Gurgaon 
address where she was at that time staying. 
The landlady’s husband was not examined 
on behalf of the plaintiff. 


6. So far as the oral evidence of the de- 
fendant is concerned, he examined himself 
and merely stated that he had remitted the 
amount of arrears of rent on 18-5-1962 and 
the same was tendered within the period of 
notice but it was refused by the husband of 
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the land lady, The precise date of the tender 
to the plaintiffs husband and his refusal 
thereof is not known, and this has been the 
cause of the major difficulty in the present 
case. The difficulty could have been ade- 
quately resolved either by the tenant exam- 
ining the postman or the landlady examin- 
ing her husband to depose about the exact 
date of the tender made to him. But curious- 
ly enough, none of these two modes was 
adopted by the parties to fix the date of the 
tender and the refusal. Even in the plain- 
tiffs deposition there was no indication of the 
actual date on which the amount remitted by 
money order was offered by the postman to 
the plaintiffs husband and refused by him. 
It may be added that the case has been 
argued by the learned counsel for the res- 
pondent on the footing that the plaintiffs 
husband may for the purpose of the case be 
regarded as the landlady’s agent competent 
to accept rent on her behalf. The contention 
of the learned counsel for the appellant is 
that there was no evidence to establish that 
the rent was tendered to the plaintiffs hus- 
band within the period of notice and conse- 
quently the defendant had failed to comply 
with the provisions of Section 3 (1) (a) of 
U. P. Act No. Ill of 1947 and rendered 
himself liable for eviction. 


7. In such circumstances the only mode 
of arriving at a finding with regard to the 
date of tender is to take into consideration 
whatever circumstantial evidence may be 
available on record and also rely on such 
presumptions of law as can be legitimately 
raised in favour of or against the parties. 
The only relevant document which is on 
record is the money order coupon which con- 
tains three endorsements. Firstly, on one side 
of the coupon there are the endorsements 
dated the 7th June, 1962 and lith June, 
1962, which are in substance to the effect 
that the payee could not be found. The 
reverse of the coupon contains the third en- 
dorsement “Refused” and bears a certain date 
which defies all attempts to decipher it. It 
was contended for the appellant that there 
was no evidence led on behalf of the defen- 
dant as to the actual date of the tender of 
the money. My attention was also drawn to 
an admission made by the defendant that he 
himself did not accompany the postman nor 
was he personally aware of the date of the 
tender but he had received information from 
the postman. It was emphasised that the 
burden lay on the tenant to prove the tender 
of money and since the postman was not 
produced, the presumption must be drawn 
against the tenant that he failed to offer the 
amount of arrears within the period of notice. 
In this connection reliance was placed on a 
decision of Dhavan, J., in Jodha v. Ajodhya 
Prasad, 1967 All LJ 491, It was observed 
in that case that the tenant must prove that 
the remittance reached the landlord before 
the expiry of the period of notice and the 
post office being the remitter’s agent, its neg- 
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ligence could not be used as defence by the 
tenant. That case, however, is distinguish- 
able inasmuch as there the money order 
coupon clearly mentioned the date of the 
endorsement of “refusal” which was subse- 
quent to the expiry of the period of notice 
and there was no vagueness about it. In 
those circumstances it was held that the 
tenant could not be exonerated of his liabi- 
lity by the mere fact of the remittance of the 
amount of arrears, and on account of the 
delay for which he was not responsible and 
was caused by the postal authorities in the 
process of transit. That proposition of law 
is by itself unexceptionable but in the instant 
case the date of refusal is not clear from the 
endorsement on the money order. Therefore, 
different considerations would apply to the 
decision of the controversy in the present 
case, and the other authorities also cited on 
behalf of the appellant, (see 1960 All WR 
(HC) 379 = (AIR 1960 All 747) and 1968 
All WR (HC) 726) would not assist her case. 

8. It is no doubt true that remittance by 
itself would not wipe out the liability of a de- 
faulting tenant for eviction, It is further 
necessary that he must prove that the amount 
remitted was actually tendered to the land- 
lord within the period of notice, But in the 
sphere of proving the actual tender the pre- 
sumptions of law cannot be ruled out. 
tenant may prove the date of tender by 
direct or circumstantial evidence, or he may 
fall back upon presumptions of law. What 
was emphasised on behalf of the respondent 
was that it was common ground that the par- 
ties were at the relevant time living in the 
same city i.e., Moradabad and, in fact, resid- 
ing in the same house and that the rent in 
arrears was remitted by money order on 
18-5-1962. In these circumstances it was 
submitted by the learned counsel for the 
respondent that a presumption should be 
drawn in law that regard being hac to the 
common course of natural events the money 
order must have been tendered locally with- 
in a day or two. I am inclined to agree with 
this submission of the learned counsel. 

9. There is ample authority of this Court 
to the effect that where either a notice has 
been despatched for service on a local ad- 
dressee or an amount has been remitted by 
money order for local delivery, a presump- 
tion of prompt service or tender may be 
ordinarily raised, even though the exact time 
of the delivery or the tender cannot be as- 
certained, See Smt. Janno v. Gaja Singh, 
1966 All LJ 424 and Zareef Khan v. Mukh- 
tar Ahmad, 1964 All LJ 148. In the latter 
case which affords the closest parallel to the 
one before me, it was ruled that this pre- 
sumption was rebuttable and must be rebut- 
ted by the landlord if he wanted to esta- 
blish that the bar against ejectment kad been 
lifted in his case. It was observed by 
Dhavan, J., (at page 158) as follows: 


“The onus being on the landlord to esta- 
blish that the tenants were in arrears for 
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more than three months at the precise 
moment when the démand was served on 
them, he had to rebut the presumption that 
the post office followed the ordinary course 
of business and tendered him the money 
order on the next day after it was handed 
in for delivery to the addressee. The exact 
time of tender and refusal was within his 
knowledge but he chose to deny that he 
ever received it. Therefore, he did not rebut 
the presumption and failed to establish that 
the tenants were in arrears of rent for the 
minimum period prescribed under Clause (a) 
when hs notice of demand was served on 
em. 


The conspicuous feature of the present case 
is that the landlady did not resort to the 
easiest and most natural mode of rebutting 
this presumption which was available to her. 
She could have examined her husband who 
was alleged to have returned the money 
order which was presented to him by the 
postman concerned and he would have been 
the most competent poa to depose about 
the exact date on which such tender was 
made to him, He has not come in the wit- 
ness box and consequently the landlady has 
failed to rebut the presumption which must 
in my opinion be drawn in favour of the 
tenant in the context of the facts of the pre- 
sent case. I am not inclined to lay much 
store by the fact that the postman was not 
examined on behalf of the tenant. As I have 
already indicated, the parties resided in the 
same city and shared the same house and 
the presumption in the first instance was 
overwhelmingly in favour of the defendant. 
Since that could not be rebutted by the land- 
lady I have no option but to endorse the 
view expressed by the Court below that the 
respondent had tendered the amount within 
the required period and had not incurred the 
liability under Section 3 (1) (a) of U. P. Act 
No. III of 1947. 


10. Lastly, it was vehemently argued by 
the appellant’s counsel that the earliest en- 
dorsement on the money order coupon was 
dated 7-6-1962 which definitely indicated 
that the tender of the amount was not made 
by the postman earlier than 7-6-1962. The 
trial Court hazarded the view that the en- 
dorsement of ‘refusal’ appeared to have been 
made on some date after 7-6-1962. Since 
the date of refusal was not decipherable, I 
am unable to comprehend as to how the trial 
Court could assume that the refusal must 
have been posterior to 7-6-1962. The sug- 
gestion made on behalf of the respondent’s 
counsel was that it was very likely that the 
tender of the money order was made on 19-5- 
1962 to the landlady’s husband and when 
the latter refused to accept it and disclosed 
the Gurgaon address of the landlady, the 
money order was again sought to be tender- 
ed to her at Gurgaon on 7th and llth of 
June, 1962, though on none of the two dates 
she could be actually met. The endorsements 
of these two dates were in substance that the 
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payee had gone elsewhere. “The endorse- 
ment dated 11-6-1962 significantly refers to 
Gurgaon address which makes it highly pro- 
bable that the tender was again made on the 
aforesaid two dates at Gurgaon. Thus, the 
suggestion of the respondent with regard to 
the tender of the amount remitted is compa- 
tible with such material as is found on the 
record. 

11. Before parting with the case I would 
like to observe that the position would have 
been very much different if the exact date 
of the refusal of the money order could be 
precisely ascertained. In that event the 
rule enunciated in the cases relied upon by 
the learned counsel for the appellant namely 
that the post office is the agent of the tenant 
and delay or negligence by the post office 
is that of the tenant’s agent, would have been 
clearly attracted. But the decisive factor in 
the instant case has been the failure of the 
landlady to prove the date of refusal of the 
money order, 

12. Thus, to sum up, where the service 
of notice of demand of arrears of rent on 
the tenant is either admitted or proved and 
it is also established that the amount was 
remitted about a week before the expiry of 
the crucial date and it is not disputed that 
the parties reside not only in the same city 
but in different portions of the same house, 
the tenant is entitled to the benefit of the 
presumption arising under Section 114 of the 
Indian Evidence Act. The Court must ordi- 
marily presume that the normal course of con- 
duct was followed and the amount remitted 
by money order was tendered to the ad- 
dressee or his agent prior to the expiry of the 
period of notice. 

18. For these reasons this appeal is dis- 
missed but no order is made as to costs. 


Appeal dismissed. 
os 
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Anil Kumar Gupta, Plaintiff v. The 
Official Liquidator, Defendant. 

Company Original Suit No. 4 of 
1966, D/-6-4-1970. 

(A) Debt Laws — U. P. Encumbered 
Estates Act (25 of 1934), S. 2(a) — Debt 
— Meaning of — Does not cover con- 
tingent liability. 


The definition of ‘debt’ given in Sec- 
tion 2(a) is not meant to cover a mere 
contingent liability for the payment of 
call-money on shares which are not 
fully paid up. In such a case there is 
no real liability, creating a debt. until 
a call is actually made. AIR 1946 All 
300, Rel. on. (Para 7) 

(B) Banking Companies Act (1949), 
Ss. 45-A, 45-B — Provisions of Part 
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II-A to prevail over anything incon- 
sistent in any other law — Provisions of 
S. 7(2), U. P. Encumbered Estates Act 
are inconsistent with Part MI-A. 
Section 45-A lays down that the pro- 
visions of Part III-A of the Act must 
prevail over anything inconsistent in any 
other law; and the provisions of Sec- 
tion 7(2) of the U. P. Encumbered Estates 
Act must definitely be considered incon- 
sistent with the provisions of Part III-A 
of the Banking Companies Act, since 
they must inevitably tend to delay the 
disposal of the winding up proceedings 
instead of expediting them. Moreover, 
by giving jurisdiction to the Special 
Judge to decide the claims, the provi- 
sions of Section 7(2) read with Section 9 
of the U. P. Encumbered Estates Act run 
counter to Section 45-B of the Banking 
Companies Act which confers exclusive 
jurisdiction on the High Court; and on 
this ground too Section 7(2) of the U. P. 
Encumbered Estates Act must be deem- 
ed inconsistent with the provisions of 
Part ITI-A of the Banking Companies 
Act. AIR 1954 Orissa 186, Rel. on. 
(Para 9) 
(C) Limitation Act (1963), Art. 58 — 
Suit for declaration that plaintiff is 
owner in possession of certain premises 
and that the premises are not liable to 
attachment and sale in execution of a 
decree — Art. 58 applies — Stay of ex- 
ecution — Stay would merely prevent 
property from being sold but will not 
alter attachment which had already 
taken place —If the plaintiff wanted to 
challenge attachment he has to file suit 
irrespective of stay of execution. 
(Paras 11, 12) 
Cases Referred: Chronological Paras 
(1954) AIR 1954 Orissa 186 (V 41) 
= ILR (1954) Cut. 504, H. Naik 
Official Liquidator Puri Bank Ltd. 
v. Kanhu Charan Das 
(1946) AIR 1946 All 300 (V 33) = 
ILR (1946) All 256, Benares Bank 


Ltd. v. Kishore Khanna 7 
Sidheshwari Pd., B. L. Gupta, and 
Rajeshwari Prasad, for Plaintiff; A. 


Banerjee, for Defendant. 


JUDGMENT:— This suit was filed 
by Anil Kumar Gupta in this Court on 
14-9-1966 in continuation of Company 
application No. 24 of 1965 (Under Order 
XXI, Rule 58. C. P. C. read with Sec- 
tion 45-B of the Banking Companies Act) 
which on 22-8-1966 was ordered to be 
converted into a suit. The defendants 
are the Benares Bank Limited (in Liqui- 
dation) and the Ofcial Liquidator; and 
the relief sought is a declaration that the 
plaintiff is the owner in possession of 
the premises at No. 30 Burtolla Street, 
Calcutta, and that the aforesaid premises 
are not liable to attachment and sale 
in execution of a decree passed by this 
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Court in September, 1942 against Jyoti 
Bhushan Gupta (father of the plaintiff) 
and Gokul Chand on an application 
under Section 187 of the Indian Com- 
panies Act, 1913 for a sum of Rupees 
97,178-5-9, with future interest, as con- 
tributories of the Bank (in liquidation). 
The amount claimed represented call 
money due on the shares in the Benares 
Bank Limited held by Jyoti Bhushan 
Gupta and Gokul Chand, the call having 
been made by the official Liquidator in 
the year 1941. After the decree had been 
passed, it was transmitted to Calcutta 
for execution; and on 8-4-1946 the 
Calcutta High Court attached the pre- 
mises at No. 30 Burtolla Street in those 
execution proceedings. The sale of the 
premises in pursuance of the attachment, 
however. appears to have been stayed by 
reason of an order passed by this Court 
in August 1950 in connection with an- 
other execution matter; and the stay was 
only vacated when an appeal arising out 
of that other execution was dismissed 
by the Supreme Court in October, 1964, 


The plaintiff claims that the attach- 
ed property is not liable for the satisfac- 
tion of the decree, being an ancestral 
property, in which he is one of the co- 
sharers; and he further pleads that the 
decree against his father Jyoti Bhushan 
is not binding on him, because it arose 
out of speculation resulting in an 
avyavaharik debt. It has further been 
contended by the plaintiff that the ex- 
ecution proceedings are incompetent be- 
cause of the pendency of proceedings 
under the U. P. Encumbered Estates Act, 
which were initiated by Jyoti Bhushan 
Gupta and Gokul Chand in the year 1936 
and are still pending. All these aver- 
ments are denied in the written state- 
ment filed by the defendants, who fur- 
ther plead that the suit is barred by 
limitation, is not maintainable by the 
plaintiff and is beyond the jurisdiction 
of this Court, since the property involv- 
ed is situated at Calcutta. In addition, 
objection has been taken by the defen- 
dants to the valuation (Rs. 10,000/- plac- 
ed on the suit) and to the impleadment 
of defendant No. 2. 


2. The issues framed in this suif 
on 19-8-1968 are somewhat confused and 
repetitive, but I do not consider it neces- 
sary to amend them, since most of them 
are either not pressed or have become 
unsustainable by reason of the fact that 
the parties have not chosen to produce 
either documentary or oral evidence in 
this case. The issues framed are as 
follows:— 


1. Whether the premises No. 30 
Burtolla Street, Calcutta are an ances- 
tral property of the plaintiff? 


A. IL. RB. 
2. Whether the plaintif is a co- 
sharer of the premises in suit. If so, to 


what extent? 


3. Was the debt relating to the im- ' 


pugned decree vyavaharik’? 
effect? 

4. Was the claim decreed on appli- 
cation under Section 187 of the Indian 
Companies Act against Jyoti Bhushan 
Gupta in a representative capacity? 
__.5. Was the property in question not 
liable to attachment and sale in view of 
the U. P. Encumbered Estates Act? 

6. Whether the premises in suit were 
one of the properties duly notified under 
the provisions of the U. P. Encumbered 
Estates Act. If so, its effect? 

7. Was the debt, subject-matter of 
the decree of application under S. 187 of 
the Indian Companies Act, the subject- 
matter of the Encumbered Estates Act 
proceedings? If so, its effect? 

8. Is the claim and the decree in 
suit null and void and unenforceable for 
the reasons alleged in paras 20 to 26 of 
the plaint? 

9. Whether the plaintiff is entitled to 
the reliefs claimed. 
10. To what 

plaintiff entitled? 

11. Whether the claim and suit of 
the plaintiff is barred by time. 

12. Whether the premises No. 30 
Burtolla Street, Calcutta is liable to at- 
tachment and sale in execution of the 
decree passed by this Hon’ble Court. 

13. Whether the plaintiff is entitled 
to sue and move a petition under Sec- 
tions 45-A and 45-B of the Banking Com- 
panies Act. 

14. Whether this Court has no juris- 
diction to try the suit for the reasons 
alleged in para 42 of the additional pleas 
of the written statement. 

15. Is the suit and the claim under- 
valued? If so, its effect? 

16. Whether the defendant No. 2 is 
not a necessary party and has been 
wrongly impleaded. 

FINDINGS 

3. Issues 13, 14, 15 and 16. The 
pleas on which these issues were framed 
have not been pressed by learned coun= 
sel for the defendants; and I hold there- 
fore that the plaintiff is entitled to sue 
under Sections 45-A and 45-B of the 
Banking Companies Act, that this Court 
has jurisdiction to entertain the suit, 
that the suit has not been undervalued 
and that defendant No. 2 has not been 
wrongly impleaded. 


4. Issues 1, 2, 3 and 4. Learned 
counsel for the plaintiff concedes that 
since no evidence has been produced to 
substantiate the pleas on which these 
issues were based, they cannot be decid- 
ed in his- favour. There is nothing be- 


relief, if any, is the 


If so, its- 
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fore me to show that the disputed pre- 
mises are ancestral property, in which 
the plaintiff has only a share, or that the 
debt that forms the basis of the impugn- 
ed decree was avyavaharik. And since 
the house is not shown to be ancestral, 
the question of Jyoti Bhushan’s acting 
in a representative capacity as head and 
karta of the family does not arise. 

5. Issues 5, 6, 7 and 8. These 
issues all relate to the effect on the pre- 
sent suit of the proceedings initiated by 
Jyoti Bhushan Gupta and Gokul Chand 
under the U. P. Encumbered Estates Act 
in 1936. Applications under Section 4 of 
the Act were presented by these persons 
on 21-10-1936; and on the same day the 
S. D. O. passed an order under Sec. 6, 
transmitting the applications to the 
Special Judge. A copy of the relevant 
Gazette has been produced before me, 
showing that both the premises at No. 30 
Burtolla Street, Calcutta, and the shares 
in the Beneres Bank were shown among 
the assets of the applicants. I under- 
stand that no progress has been made 
in the two cases and they are still pend- 
ing with the Special Judge. 

6. Learned counsel for the peti- 
tioner first of all argued that the pro- 
ceedings before the High Court in 1941 
and 1942 for the realisation of the call 
money were barred by Section 7(1) of 
the Encumbered Estates Act, which 
runs:— 

*7(1). When the Collector has passed 
an order under Section 6 the following 
consequences shall ensue: 

(a) all proceedings pending at the 
date of the said order in any civil or 
revenue court in Uttar Pradesh in res- 
pect of any public or private debt to 
which the landlord is subject, or with 
which his immoveable property is en- 
cumbered, except an appeal, review or 
revision against a decree or order, shall 
be stayed, all attachments and other ex- 
ecution processes issued by any such 
court and then in force in respect of any 
such debt shall become null and void, 
and no fresh process in execution shall. 
except as hereinafter provided be issued; 


(b) no fresh suit or other proceed- 
ings other than an appeal, review or 
revision against a decree or order, or a 
process for ejectment for arrears of rent 
shall, except as hereinafter provided, be 
instituted in any civil or revenue court 
in Uttar Pradesh in respect of any debts 
incurred before the passing of the said 
order but if for any reason whatsoever 
such a suit or proceeding has been in- 
stituted, it shall be deemed to be a pro- 
ceeding pending at the date of the said 
order within the meaning of Cl. (a).” 

The contention is that as soon as a 
person purchases shares which are not 
fully paid up, he incurs a liability for 
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the balance of the money due on the 
shares; and such liability, it is urged, 
comes _ within the definition of ‘debt’ 
given in Section 2(a) of the Act (which 
runs: “debt means any pecuniary liabi- 
lity except a liability for unliquidated 
damages”). The result, is according to 
learned counsel for the plaintiff, that the 
liability of Jyoti Bhushan Gupta and 
Gokul Chand to pay the call money for 
which the decree was passed in 1942, 
was a debt incurred before the passing 
of the order under Section 6 of the 
Encumbered Estates Act in 1936, there- 
by attracting the provisions of Cl. (b) of 
Section 7(1), quoted above; and the pro- 
ceeedings in the High Court for realisa- 
tion of the call money were therefore 
barred. Reliance is further placed on 
the concluding part of Cl. (b), which 
says that 

“Sf for any reason whatsoever such 
suit or proceeding has been instituted, 
it shall be deemed to be a proceeding 
pending at the date of the said order 
within the meaning of Cl. (1); 

and if this is so, it is argued, all at- 
tachments previously made in respect of 
such debt become void and no fresh 
process in execution can issue, as laid 
down in Cl. (a). : 

T. I am not prepared to agree, 
however, that the definition of ‘debt’ 
given in Section 2(a) of the Act is meant 
to cover a mere contingent liability for 
the payment of call-money on shares 
which are not fully paid up. In such a 
case there is no real liability, creating 
a debt, until a call is actually made. 
This is the view taken by a Division 
Bench of this Court in Benares Bank 
Ltd. v. Kishore Khanna, AIR 1946 All 
300, in which it was held that a debt for 
call-money was incurred only on a call 
being made and not before. The argu- 
ment based on Section 7(1) of the Act, 
therefore, is without substance. The call 
in the present case not having been made 
until 1941, it cannot be said that the 
debt which was decreed by the High 
Court in 1952 was in existence before the 
passing of the order under Section 6 of 
the Encumbered Estate Act in 1936. 


_8. Next, learned counsel for the 
plaintiff relies on Section 7(2) of the Act, 
which runs:— 


“7(2). After the passing of the said 
order and until the application is dis- 
missed by the special Judge under sub- 
section (3) of S. 8 or proceedings under 
this Act are quashed under Section 20 
or until the Collector has liquidated the 
debt under Chapter V no decree ob- 
tained on the basis of any private debt 
incurred by the landlord after the pas- 
sing of the order under Section 6 shall 
be executed against any of his property, 
other than proprietary rights in land, 
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which has been mentioned in the notice 
under Section 11 and the landlord shall 
not be competent without the sanction 
of the Collector to make an exchange 
or gift of, or to sell, mortgage or lease, 
any of that property.” 


The decree passed by this Court in 
September, 1942 against Jyoti Bhushan 
Gupta and Gokul Chand was obviously 
a decree obtained on the basis of a pri- 
vate debt incurred by the landlord after 
the passing of the order under Section 6; 
and it is contended therefore that this 
decree cannot be executed against the 
premises at No. 30 Burtolla Street, 
Calcutta, which was one of the proper- 
ties mentioned in the notice under Sec- 
tion 11. According to learned counsel 
for the plaintiff, the Official liquidator 
had no right to execute his decree by 
transferring it to the Calcutta High 
Court, and the only course open to him 
was to file a claim before the Special 
Judge under Section 9 of the Encumher- 
ed Estates Act (after satisfying the 
Special Judge that he had sufficient cause 
for not presenting it within the period 
initially prescribed for the presentation 
of claims) so as to become eligible for a 
share in the debtor’s assets, along with 
the other creditors -whose claims are 
being dealt with by the Special Judge. 


9. Learned counsel appearing for 
the official Liquidator on the other hand 
contends that the provisions of Section 7 
(2) of the Encumbered Estates Act are 
not binding on this Court in winding up 
proceedings under the Banking Com- 
panies Act. In this connection he places 
reliance on Sections 45-A and 45-B of 
the Banking Companies Act, which are 
included in Part ITIA of the Act, under 
the heading “Special Provisions For 
Speedy Disposal of Winding up Pro- 
ceedings”. Section 45-A lays down that 
the provisions of this Part of the Act 
shall have effect notwithstanding any- 
thing inconsistent therewith contained in 
the Indian Companies Act, 1915, the 
Code of Civil Procedure, 1908, the Code 
of Criminal Procedure, 1898 or any other 
law for the time being in force (though 
the provisions of such law which are 
not inconsistent with the provisions of 
this Part shall apply to proceedings 
under this Part). And Section 45-B gives 
the High Court exclusive jurisdiction to 
entertain and decide claims made by or 
against a banking company which is 
being wound up. Section 7(2) of the 
Encumbered’ Estates Act, it is urged, 
runs counter to the provisions of Sec- 
tion 45-A and Section 45-B of the Bank- 
ing Companies Act, firstly because it 
would defeat the basic object of these 
sections of the latter Act, namely the 
speedy disposal of the winding up pro- 
ceedings, and secondly because it would 
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deprive the High Court of its exclusive 
jurisdiction to decide claims made by or 
against a banking company which is 
being wound up. 


This line of argument appears to me 
to be sound. There’ can be no denying 
that if the Official Liquidator is obliged 
to lodge a claim with the Special Judge 
under Section 9 of the Encumbered 
Estates Act, it will take years for that 
claim to be decided and disposed of, 
with the result that the winding up pro- 
ceedings will be subjected to prolonged 
delay and this would clearly be inconsis- 
tent with the provisions of Part III-A 
of the Banking Companies Act, which is 
specially designed to ensure the speedy 
disposal of winding up proceedings. Sec- 
tion 45-A, as already pointed out, lays 
down that the provisions of part III-A 
of the Act must prevail over anything 
inconsistent in any other law; and the 
provisions of Section 7(2) of the Encum- 
bered Estates Act must definitely be 
considered inconsistent with the provi- 
sions of Part III-A of the Banking Com- 
panies Act, since they must inevitably 
tend to delay the disposal of the wind- 
ing up proceedings instead of expediting 
them. Moreover, by giving jurisdiction 
to the Special Judge to decide the 
claims, the provisions of Section 7(2) read 
with Section 9 of the Encumbered 
Estates Act run counter to Section 45-B 
of the Banking Companies Act, which 
confers exclusive jurisdiction on the High 
Court; and on this ground too Sec. 7(2) 
of the Encumbered Estates Act must be 
deemed inconsistent with the provisions 
of Part III-A of the Banking Companies 
Act. A similar view was taken by the 
Orissa High Court in H. Naik, Official 
Liquidator, Puri Bank Ltd. v, Kanhu 
Charan Das, AIR 1954 Orissa 186, in 
which Sections 45-A and 45-B of the 
Banking Companies Act were held to 
override the provisions of the Orissa 
Estates Abolition Act, so far as claims 
by and against a banking company in 
liquidation were concerned. 


10. I hold therefore that neither 
Section 7(1) nor Section 7(2) of the 
Encumbered Estates Act can have any 
effect on the present suit. No other 
argument has been advanced before me 
regarding the provisions of this Act. The 
issues relating to this part of the case, 
therefore, must all be decided against 
the plaintiff. As regards issue No. 6, 
it is no doubt a fact thet the premises 
in suit were mentioned in the Notifica- 
tion published under the provisions of 
the Encumbered Estates Act; but this 
will not have any effect on the impugn- 
ed execution proceedings. As regards 
issue No. 7, I hold that the debt which 
was decreed was not a debt that could 
be considered in the Encumbered Estates 
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Act proceedings. Issues 5 and 8 are attachment which had already taken 
decided in the negative. place. If the plaintiff wished to chal- 

lange the attachment he could and 


11. Issue No, 11. One of the main 
contentions advanced on behalf of the 
Official Liquidator is that this suit is 
barred by time. Both parties are agre- 
ed that the relevant article of the Limi- 
tation Act, 1963, is Art. 58 prescribing 
for suits relating to declaration (other 
than those in respect of forged instru- 
ments or invalid adoptions) a limitation 
of 3 years, starting from the time when 
the right to sue accrues’, The plaintiff 
appears to have been a minor at the 
time when the impugned attachment was 
made on 8-4-1946. Consequently, by 
virtue of Section 6 of the Limitation Act, 
he could file the suit when his minority 
came to an end, which was in the year 
1956 (since he was admittedly 27 years 
of age when he swore the affidavits 
marked A-5, on 20-5-1965). The right to 
sue therefore accrued to the plaintiff in 
1956 and he should have filed his suit 
by 1959; but he did not file Company Ap- 
plication No. 24 of 1965 (which was sub- 
sequently ordered to be converted into 
a suit) until 20-5-1965, long after the 
period of limitation had expired. There 
is a vague suggestion in paragraph 11 of 
that application that “it was very recent- 
ly that the present objector came to 
know of the aforesaid attachment of the 
property at Calcutta’; and curiously 
enough the very same words are repeat- 
ed in paragraph 11 of the plaint, although 
that was filed more than a year later, 
on 14-9-1966. No details are given as 
to precisely when or how the petitioner 
came to know of the attachment and I 
am not prepared to accept his plea of 
ignorance, 


It is significant that when he was 
examined in this Court on 5-12-1966, he 
stated; “After attachment the Calcutta 
High Court appointed a receiver and that 
receiver was collecting the rent. I have 
heard about the receiver collecting rent 
even before I became major’. He then 
tried to avoid the implications of this 
admission by asserting that the receiver 
had been appointed in connection with 
some other case, but was unable to give 
any particulars about it. I have no 
hesitation in the circumstances in hold- 
ing, that the plaintiff knew of the attach- 
ment well before he attained majority, 
and that there was nothing to prevent 
him from filing the suit within three 
years of his attaining majority in 1956. 


12. Learned counsel for the plain- 
tiff has tried to argue that there was no 
point in filing this suit between Octo- 
ber, 1964, as the execution remained 
stayed up to then. But that stay would 
not affect the position at all; it merely 
prevented the attached property from 
being put to sale, but did not alter the 


should have filed his suit, irrespective of 
whether further proceedings in execu- 
tion had been stayed. Limitation com- 
menced to run from 1956 and could not 
be interrupted by the stay order. 

13. The present suit is thus clear- 
ly time-barred; and the issue is decided 
accordingly, against the plaintiff. 


14, Issues 9, 10 and 12. In view 
of my findings on the foregoing issues, it 
is clear that the plaintiff is not entitled 
to any declaration that the premises No. 
30 Burtolla Street, Calcutta are not liable 
to attachment and sale in execution of 
the decree passed by this Court in 1942 
or to any other relief. 


ORDER 


15. The suit is accordingly dis- 
missed with costs, 


Suit dismissed. 
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First Appeal No. 212 of 1957, D/- 
2-1-1970, against decree of Civil J. Agra, 
D/-2-5-1955, 


(A) Hindu Law — Widow — Adop- 
tion — Authority to adopt and factum 
of adoption — Proof — Nature of evi- 
dence required — Long course of con- 
duct — (Evidence Act (1872), S. 8). 


It it not always necessary to have 
direct evidence of authority to adopt. 
But neither the principle that both the 
factum of adoption and the authority to 
adopt may be proved by circumstantial 
evidence alone ie. by conduct, repute 
and recognition etc. nor the considera- 
tion that evidence naturally gets lost 
with the passage of time would justify 
the acceptance of an oral testimony 
which merits rejection on account of its 
inherent improbability or intrinsic de- 
fects. The scantiness of direct evidence 
may certainly, in a fit case, be regarded 
as having been made up by circumst- 
antial evidence of a convincing nature; 
but a direct evidence that not only fails 
to inspire confidence but also appears 
to be definitely untrue cannot be ac- 
cepted by reason of the consideration 
that no better evidence might have re- 
mained available because of lapse of 
time. It is the paucity of direct evidence 
and not its falsity that may be supple- 
mented or filled by circumstantial evi- 
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dence. AIR 1925 PC 201 & AIR 1920 All 
322, Ref. to. (Para 15) 


An inference as to the existence of 
the authority necessary for validating an 
adoption may also arise from a long 
course of conduct, but the conduct 
which may give rise to that inference 
must throughout be characterised by un- 
iformity and consistency. (Para 17) 

(B) Evidence Act (1872), Ss. 8, 17 
and 114 — Admission or conduct of party 
— Party living and capable of giving 
evidence must come forward to explain 
it — Failure to explain — Adverse in- 
ference. 

The explanation of any admission or 
conduct on the part of a party must, if 
the party is alive and capable of giving 
evidence, comè from him and the court 
would not imagine an explanation which 
a party himself has not chosen to give. 
If such a party abstains from entering 
the witness box it must give rise to an 
inference adverse against him. 

(Para 17) 


(C) Civil P. C. (1908), O. 41, R. 1 — 
New plea — New plea involving ques- 
tion of fact which is inconsistent with 
position taken up in trial Court — Can- 
not be allowed for first time in appeal. 

7 (Para 18) 

(D) Hindu Law — Applicability — 
Migration — What is — Effect of migra- 
tion. i 

Tf a person has a permanent resi- 
dence in one State the mere fact that he 
is living in another State in connection 
with his employment would not amount 
to migration. 


Where a Hindu family migrates from 
one State to another, the presumption is 
that it carries with it its personal law, 
ie. the laws and customs as to succes- 
sion and family relations prevailing in 
the State from which it came and this 
presumption has to be rebutted by show- 
ing that the family has adopted the law 
and usages of the State to which it has 
migrated. (Para 18) 


(Œ) Hindu Law — Family settlement 
— Mere possibility of future dispute not 
sufficient to constitute an agreement as 
family settlement. 


So long as a family owns some pro- 
perty there will be always the possibility 
of a future dispute but it is not that 
remote and hypothetical possibility that 
is to be considered in judging whether 
an agreement partakes of the nature of 
a family settlement. If that were so, 
all agreements, irrespective altogether of 
their nature, by members of a family 
—and ‘family’ has a wide connotation in 
this context — would be family settle- 
ments. Such a view of family settle- 
ments does not appear to be correct. 
AIR 1965 SC 825, Rel. on. (Para 19) 
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(F) Hindu Law — Family settlement 
— Widow — Holder of life-estate enter- 
ing into family settlement to which re- 
versioner is not a consenting party — 
When binding on reversioner — It should 
be bona fide, prudent and reasonable. 

A family settlement entered into by 
the holder of a life estate to which the 
reversioner is not a party and to which 
he has not in any manner assented does 
not stand on the same footing as a 
family settlement to which the rever- 
sioner is a party or to which he has in 
some manner given his assent. A family 
settlement of the former kind has to be 
prudent and reasonable also besides 
being a bona fide settlement, before it 
can bind’ the estate and the reversioner. 
The question of prudence and reasonable- 
ness may not enter into consideration if 
the binding effect of a family settlement 
only on the parties thereto has to be 
decided, but having regard to the nature 
of the estate possessed by the holder of 
a life estate under the Hindu Law this 
is a matter of utmost importance in 
deciding whether a family settlement 
binds a person who was not a party to 
it, does rot claim through the person 
who was a party and has not assented 
to it. ATR 1952 SC 207 & AIR 1955 SC 
481, Rel. on. (Para 20) 

One D died leaving behind him his 
two daughters and the widow of a pre- 
deceased son. Purporting to act accord- 
ing to wishes of D they executed a docu- 
ment in 1914 whereby they entered into 
certain covenants respecting the property 
of the deceased. An authority to adopt 
given by D to the widowed daughter-in- 
law which was invalid was also recognis~ 
ed by this agreement. The plaintiff who 
was the reversioner brought a suit in 
1952 for possession of the property 
against defendant who had been adopt- 
ed by the widow, 


Held that the agreement did nof 
satisfy the requirements of a valid family 
arrangement and was effective only as 
agreement binding between the parties to 
it. The agreement was imprudent, un- 
reasonable and prejudicial to the estate 
and did not in any manner affect the 
rights of the plaintiff. The mere fact 
that the suit was brought 8 years after 
the death of the plaintiff’s mother could 
not amount to ratification of the agree- 
ment on his part, AIR 1961 SC 797, 
Ref. to. (Paras 21, 22) 


(G) Hindu Law — Adoption — Proof 
of — Act of giving and taking accom- 
panied by words of natural father that 
adoptee had also become the son of ad- 
optive father destroys efficacy of adop- 
tion — Complete severance of ties with 
natural family and extinction of filial re- 
lationship with giver in adoption is es- 
sential, (Para 14) 
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Raja Ram Agarwal, for Appellant. 


GANGESHWAR PRASAD, J.: This 
is a plaintiff's appeal and arises out of 
a suit for possession in respect of four 
shops and one third share in a house 
situate in Agra and for mesne profits. 
The following pedigree, which is not in 
dispute, will be of help in a proper ap- 
preciation of the facts of the case: 


Paras 


21 


(See pedigree on next page) 


It would be seen that Dal Chand had a 
son, Damodardas, and two daugthers, 
Smt. Kalawati and Smt. Chameli. The 
case of the plaintiff, Arjun Singh, is 
that the property in suit was owned ex- 
clusively by Dal Chand and upon his 
death, which took place in August 1914, 
it devolved upon his two daugthers be- 
cause his son had predeceased him. Both 
the daughters, according to the plaintiff, 
were Pardahnashin ladies and they had 
been married outside Agra. The pro- 
perty was, therefore, being managed by 
Pannalal and Nathilal, nephews of 
Dalchand, on behalf of the two 
daugthers. It has further been alleged 
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that under an agreement dated Septem- 
ber 2, 1914 the rent of the shops in suit, 
which were all in the occupation of ten- 
ants, used to be realised by Pannalal and 
Nathilal as agents of Smt. Kalawati and 
Smt. Chameli but the said agreement is 
not binding on the plaintiff. Smt. 
Kalawati is said to have died in 1925 and 
Smt. Chameli on April 30, 1944 and the 
plaintiff claims to have succeeded to the 
property after Smt. Chameli’s death. It 
has also been stated by the plaintiff that 
Pannalal and Nathilal and, after their 
Geath, Pannalal’s sons, Virendra Nath 
Gefendant No. 1 and Brijendra Nath 
defendant No. 2, had been rendering 
some slipshod accounts of the realisa- 
tions made by them from the tenants 
and paying some petty amounts to Smt. 
Kalawati and Smt. Chameli but since 
the death of the two daughters the 
defendants had only been postponing 
settlement of accounts and, finally, they 
refused to hand over actual possession of 
the property in suit to the plaintiff. This 
state of thing is said to have compelled 
the plaintiff to institute the suit. ' 


2. The claim of the plaintiff has 
been contested by both the defendants. 
Defendant No. 2 has pleaded that the 
plaintiff is not the+son of Smt. Chameli 
but of the second wife of Ranchhordas 
whom the latter married after the death 
of Smt. Chameli which took place in 
1926, that Damodardas, who predeceased 
his father Dal Chand, had given direc- 
tion to his wife to adopt a son and this 
direction was confirmed by Dal Chand; 
and that under the authority to adopt 
given to Smt. Pushpawati she duly ad- 
opted Brijendra Nath defendant No. 2 
as a son to her deceased husband. He 
has also raised pleas of estoppel, acquie- 
scence and limitation. The allegation of 
the plaintiff regarding Pannalal and 
Nathi Lal having been in possession as 
agents has been repudiated and it has 
been asserted that Brijendra Nath defen- 
dant No. 2 has been in possession for 
over 35 years as owner. In the alter- 
native it has been contended that Dal 
Chand died as a member of joint Hindu 
family and the property in suit was 
joint family property, with the result 
that after the death of Dal Chand it 
passed to the other co-parceners by sur- 
vivorship and the plaintiff has no title 
to it. 


3. Defendant No. I has filed a 
separate written statement which follows 
the line of defence taken by defendant 
No. 2. The additional facts stated by 
him are that the property in suit was 
thrown into the common stock and has 
been treated as joint family property by 
all the coparceners and that under a will 
Dal Chand bequeathed some moveable 
property to Smt. Pushpawati and her 
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| 
Ravindra Nath Devendra Nath 


| 
Mst. Chameli (dead) 
==Ranchhordag 


==Pushpa Wati (dead) 
Prem Wati 


daughter Premwati besides confirming the 
authority to adopt given to Smt. 
Pushpawati by her husband, Damodar 


as. 

4, The learned Civil Judge fram- 
ed the following issues on the basis of 
the pleadings of the parties and the 
statement of their counsel under O. 10, 
R. 2, Civil P. C.: 

“1. Whether the plaintiff is the son 
of Mst. Chameli daughter of Dal Chand 
as alleged? 


2. Whether Dal Chand died as a 
separate member as alleged by the plain- 
tiff and whether property in suit is 
self-acquired property as alleged? 

3. Whether the defendant No. 2 was 
adopted by the widow of Damoder Das 
deceased as alleged and whether the ad- 
option was valid? 

4. Whether the suit is under-valued 
and the court-fee paid’ is insufficient? 

5. Whether the suit is barred by. 


6. Whether the suit is barred by. 

estoppel and acquiescence? 
ether the suit is bad for nona 
joinder of necessary parties? 

8. Whether the plaintiff is entitled to 
mesne profits, if so, at what rate? 

9..To what relief, if any, is the 
plaintiff entitled?” 

5. On the evidence led in the 
case the learned Civil Judge felt bound 
to hold that Smt. Chameli survived till 
1944 and did not die in 1926 as alleged 
by the defendants and that the plaintiff 
is her son. Issue No. 1 has accordingly 
been decided in favour of the plaintiff. 
On issue No. 2 as well the learned 
Judge has recorded a finding in favour 
of the plaintiff. He has held that the 


time? 


Arjunsingh (plaintiff) 


evidence shows that Dal Chand had sepa- 
rated from his brothers, that the property 
in suit was his separate property, that 
the sale deed by means of which the 
four shops in dispute had been acquired 
were in the name of Dal Chand and that 
there was no adequate nucleus of family 
funds or property which could lead to 
the acquisition of the said shops. The 
issue has, therefore, been answered by 
im in the affirmative. On issue No. 3 
the finding of the learned Judge is 
against the plaintiff and in favour of 
defendant No. 2. His conclusion is that 
“on the material on record the finding 
must be that defendant No. 2 was duly 
adopted by Damodar Das’s widow Push- 
wati and also that it must- be taken that 
she had the authority of her husband to 
adopt.” Issue No. 4 had been already 
decided as a preliminary issue by the 
predecessor in office of the learned 
Judge and the deficiency in court-fee 
found by him had been made good by 
the plaintiff. Issue No. 5 has been decid- 
ed against the defendants and the suit 
had been held to be within time. The 
plea which gave rise to issue No. 6 has 
been held to have no force and that 
issue has also been decided against the 
defendants. Similar is the | case with 
issue No. 7. In view of the finding on 
issue No. 3, the findings of the learned 
Civil Judge on issues Nos. 8 and 9 are 
naturally against the plaintiff and his 
suit has been dismissed. Having regard, 
however, to the fact that the defendant 
failed on most of the pleas and their 
case about a second wife a Ranchhor- 
das was found to be faise and to the 
further fact that a letter purporting to 
have been written by Ranchhor Das and 
filed in defence was found by the learn- 
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ed Judge to be a forgery he directed that 
the parties shall bear their own costs, 


6. Before us the entire contro- 
versy centred round issue No. 3 which 
relates to the factum and the validity 
of the adoption set up by the defendants. 
The learned counsel for the defendants- 
respondents did not at all challenge the 
findings recorded in favour of the plain- 
tiff on issues Nos. 1, 2. 5. 6 and 7 and 
the appeal was argued before us on the 
footing that the findings on the aforesaid 
five issues may be accepted as correct. 
We have. therefore, to confine ourselves 
to a consideration of the questions that 
form the subject-matter of issue No. 3 
which is, indeed, the basic issue in the 
case. 

T. The most important piece of 
evidence bearing on this issue is a re- 
gistered agreement, Exh. B14, executed 
on September 7, 1914, ie. very shortly 
after the death of Dal Chand who, it ap- 
pears, died in August 1914. The ex- 
ecutants of this agreement were Smt. 
Kalawati and Smt. Pushpawati {the two 
daughters of Dal Chand) and Pushpa- 
wati (widow of Damodar Das). Since 
much turns on the effect and implication 
of this deed of agreement we reproduce 
below an English translation of the deed 
from the paper book. 

“We, Mst- Natho alas Kalawati, 
wife of Pandit Moti Lal, and Mst. 
Chameli, wife of Ranchhor, daughters of 
Pandi Dal Chand and Mst. Pushpawati 
widow of Damodar Das son of Dal 
Chand, caste Brahmin, resident of Bhairo 
Belanaganj, Agra do declare as follows: 


Pandit Dal Chand, our ancestor is 
dead and has left behind 4 shops situate 
in Noori-Darwaza, Agra, bounded as 
given below and Provident Fund of 
about Rs. 5000/- besides debts and move- 
able goods and a memorandum by way 
of a will has been found with Babu Ram 
Charan Das. Although Panditji deceased 
could not duly complete the will in his 
life time we are gladly agreeable to be 
bound by it and to act according to it, 
and we consider it our duty to be bound 
by it. We, have, therefore, while in a 
sound state of body and mind, while in 
proper senses, of our own accord and 
free will, do covenant and give in writ- 
ing that in accordance with the desire 
of Pandit Dal Chand deceased we shall 
be bound to the following for ever: 


(1) Mst. Pushpawati will be the owner 
in possession of the entire moveable and 
immoveable property during her life 
time and shall meet her personal ex- 
penses in Rs. 30/- p.m. In case some 
special expense has to be met, it shall 
be done with the approval of Pannalal, 
nephew of Pandit Dal Chand deceased. 
The income from the property of Panditji 
deceased, shall, after deducting the ex- 
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penses, be deposited. If at any time Mst, 
Pushpawati takes into adoption any boy, 
according to the desire of her father-in- 
law Pandit Dal:Chand deceased, he shall 
be the owner in possession of the entire 
property under the guardianship of Mst. 
Pushpawati and be legal representative of 
Pandit Dal Chand deceased. Mst. Pushpa- 
wati, if she be alive, shall be the owner 
of the property under the Sarbarakarship 
of Pandit Pannalal nephew of Pandit Dal 
Chand. In case both Mst. Pushpawati and 
Premwati die. then from among Mst. 
Kalawati and Mst. Chameli daughters of 
Pandit Dal Chand deceased. the one who 
remains alive shall be the owner in pos- 
session for life. If they too die without 
leaving a male heir, the property shall 
revert to the family of Pandit Dal 
Chand. 


Boundaries of the 4 shops situate in 
Noori Darwaza, Agra bearing No. 2276: 
East— Chhetta gali. 


West— Shops of Kanhaiya Lal and 
Hari Singh. 

South— Public way. 

North—Land pertaining to the shops, 
lane, thereafter house of 
Mst. Nazeer Begum. 

Written on 2-9-1914. 


We have executed this agreement, so 
that it may serve as evidence and be of 
use when needed. Left thumb impres- 
sion of Mst. Kalawati wife of Moti Lal. 


Left thumb impression of Mst 
Chameli wife of Ranchhor. 
Left thumb impression of Mst 


Pushpawati widow of Damodar Das. 

Witnesses: Sd. Shyam Kishan son of 
Chunni Lal Brahmin, resident of Rama~ 
rauli Katra. 


Sd. Ranchhor Lal in urdu, 
Sd. Kishan Deo Sharma.” 


The genuineness of this deed of agreemen® 
is not open to question and was, indeed 
not questioned either in the trial court 
or before us. The preamble to this deed 
makes it abundantly clear that Dal Chand 
left no will, and it only recites that 
Pandit Dal Chand expressed some wish 
in regard to the course that his property 
should take after his death in a mem- 
orandum which was found in the custody 
of one Babu Ram Charan Das. The 
memorandum did not constitute a will 
and it has been specifically mentioned in 
the deed of agreement that although the 
memorandum was “by way of his will’ 
Pandit Dal Chand could not duly com- 
plete his will during his life time. The 
memorandum is not on record and defen- 
dant No. 2 nowhere pleaded that Dal 
Chand made a will or that the memor- 
andum constituted a will and took effect 
as such and that in the absence of that 
will its terms may be ascertained from 
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the deed of agreement Exh. 14. It is 
true that defendant No. 1 stated in 
Paragraph 17 of his written statement 
that Dal Chand left a will whereby he 
gave some moveable property such as 
debts etc. to his sons widow, Smt. 
Pushpawati, and also corroborated and 
repeated the permission of his son 
Damodar Das to Smt. Pushpawati to 
adopt a son; but no evidence whatsoever 
has been given in support of this allega- 
tion, and the contents of agreement Exh. 
Bl4 to show that there was no com- 
pleted will and that no moveable pro- 
perty was bequeathed by Dal Chand to 
Smt. Pushpawati and to her daughter 
Premwati as alleged by defendant No. 1 
in his written statement. The position, 
therefore, clearly is that it is not pos- 
sible or permissible to treat Exh. B14 
as evidence of any will made by Dal 
Chand. While dealing with issue No. 9 
the learned Civil Judge has observed 
that the plea that Dal Chand made a 
will with regard to the property in suit, 
which was raised only at the time of 
argument, was “untenable as well as one 
that cannot be allowed to be raised.” 
We completely endorse the above obser- 
' vation. By means of the agreement 
under consideration the executants them- 
selves entered into some covenants res- 
pecting the property left by Dal Chand 
and what can be said is that they believ- 
ed that in entering into those covenants 


they were carrying out the wishes of 
Dal Chand. It cannot, in our opinion, 


be disputed that if the agreement can 
have effect that would be only as an 
agreement between its executants and it 
does not either incorporate the terms of 
a will or give shape to any directions or 
dispositions made in a will. It only pur- 
ports to be a document in conformity 
with the wishes of Dal Chand. 


8. That is about the effect of the 
document. But there is also one impli- 
cation in the document which, to our 
mind, is equally patent. Authority to 
take a boy in adoption was, according to 
the agreement, conferred upon Smt. 
Pushpawati by Dal Chand and the fact 
that no other source of authority was 
mentioned in it obviously implies that 
there was no other source. Judging from 
the nature and the language of the docu- 
ment it seems clear that it was not 
drafted in a careless manner, and atten- 
tion was paid to details relating to the 
rights of the executants and of the boy 
who might be taken in adoption by Smt. 
Pushpawati. We find it very difficult to 
conceive that if Smt. Pushpawati had 
been directed or permitted by her hus- 
band Damodar Das, who had died just 
a few months before the execution of 
this agreement, to adopt a son that fact 
could have escaped mention, particular- 
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ly when the wishes of Dal Chand in re- 
gard to the adoption were specifically set 
out. The inference seems irresistible 
that till the date of execution of this 
agreement nobody concerned with the 
transaction had any idea that Damodar 
Das too had directed or authorised Smt, 
Pushpawati to take a son in adoption. 


9-13. (After discussion of other 
documentary and oral evidence His 
Lordship proceeded). On the basis of 


evidence of this character it would not, 
to our mind, be possible to hold that the 
alleged permission of Damodar Das has 
been proved even if the agreement Exh. 
B14 and the application Exh. 18 referred 
to above were not on record. These 
documents, however, seem to us to be 
entirely destructive of the theory of an 
authority to adopt given by Damodar 
Das and, at any rate, so strongly sugges- 
tive of a contrary inference that oral 
evidence of only an unimpeachable and 
a most satisfactory nature can displace 
that inference. The evidence of Jwala 
Prasad is very far from being of that 
nature and, indeed, it is to our mind 
wholly unfit for reliance and untrue. 


14. Before adverting to the evi- 
dence relating to conduct with a view to 
see to what extent, if any, the alleged 
adoption was accepted or recognised, we 
propose to examine the direct oral evi~- 
dence in regard to the factum of adop- 
tion. That evidence consists of the testi- 
mony of two persons viz. D. W. 3 Jwala 
Prasad, whose statement in regard to the 
authority to adopt we have already dis- 
cussed and rejected, and D. W. 4, Laxmi 
Narain. Both these witnesses deposed to 
the performance of ceremonies of adop- 
tion and to their having been present on 
the occasion. The statement of Jwala 
Prasad relating to the permission for 
adoption has been found by us to be al- 
together unacceptable and positively un- 
true and we consider him to be a wholly 
unreliable witness. We would, how-~ 
ever, refer to one feature of his state- 
ment in regard to the fact of adoption. 
He states in the examination-in-chief 
that at the time of the adoption Pannalal 
made Brijendra Nath sit in his lap and 
gave him in the lap of Smt. Pushpawati 
after saying “yeh mera larka to hai hee 
aaj se tumhara larka bhi hua”. His 
statement further is that after taking 
Brijendra Nath in her lap Smt. Pushpa~ 
wati said “aaj se yeh mera aur mere 
pati ka bhi larka hua”. About the word 
“bhi” in the second sentence quoted 
above it may be said that it refers to her 
“pati”. but the meaning of the first sen- 
tence clearly and explicitly is that ac- 
cording to the words used by Pannalal 
Brijendra Nath remained his son even 
after the adoption although he (Brijendra 
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Nath) became the son of Smt. Pushpa- 
wati also. If this is what happened at 
the time of the adoption, then complete 
severance of ties with the natural family 
land extinction of filial relationship with 
the giver in adoption which is neces- 
sary for adoption did not take place. 
The acts of giving and taking unaccom- 
panied by any words might themselves 
Ihave sufficed for adoption, but if the 
words ascribed to Pannalal by this wit- 
ness were also uttered by him they be- 
came part of the act of giving and 
destroyed its efficacy for the purpose of 
adoption. It may be of some significance 
to note in this connection that there are 
documents on record, which will be re- 
+ferred to hereafter, showing that 
Brijendra Nath made claims to the pro- 
perties of both Pannalal and Dal Chand. 
The statement of Laxmi Narain too is 
extremely unsatisfactory and, in our 
opinion, he too is a totally unreliable 
witness. (After discussion of evidence of 
this witness His Lordship proceeded), 


. i. The learned Civil Judge has 
observed that it is not always necessary 
to have direct evidence of authority to 
adopt and he has referred to Sri 
Kanchumarthi Venkata Seetharama 
Chandra Rao v. Kanchumarthi Raju, 
AIR 1925 PC 201 and Prem Devi v. 
Shambhoo Nath, AIR 1920 All 322. The 
correctness of the observation made by 
the learned Judge cannot be disputed. 
But neither the principle that both the 
factum of adoption and the authority to 
adopt may be proved by circumstantial 
evidence alone ie. by conduct, repute 
and recognition etc. nor the considera- 
tion that evidence naturally gets lost 
with the passage of time would justify 
the acceptance of an oral testimony 
which merits rejection on account of its 
inherent improbability or _ intrinsic 
defects. The scantiness of direct evi- 
dence may certainly, in a fit case, be 
regarded as having been made up by 
circumstantial evidence of a convincing 
nature: but a direct evidence that not 
only fails to inspire confidence but also 
appears to be definitely untrue cannot 
be accepted by reason of the considera- 
tion that no better evidence might have 
remained available because of lapse of 
time. It is the paucity of direct evi- 
dence and not its falsity that may be 
supplemented or filled by circumstantial 
evidence. The reason why we do not 
aecept the oral evidence either as to the 
fact of adoption or as to the authority to 
adopt is not that it is insufficient but that 
it does not at all impress us as true and 
it proceeds from witnesses whom we do 
not consider trustworthy. We may 
repeat that so far as the evidence relat- 
ing to the authority to adopt is concern- 
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ed, it is also negatived by the agreement 
Ex. B14. 


16. We may now examine the 
evidence regarding the course of conduct 
of persons whose conduct may be rele- 
vant in determining whether an adoption 
took place and whether Smt. Pushpa- 
wati had the requisite authority to 
adopt. The learned Civil Judge has re- 
ferred in his judgment to most of this 
evidence which, according to him, shows 
that from 1923 onwards Brijendranath 
gave himself out as the adopted son of 
Damodar Das and was also treated and 
accepted as such by others, and the 
learned counsel for the defendants res- 
pondents too referred to that very evi- 
dence and to no other in his arguments 
before us. (After discussion of some evi- 
dence on this aspect His Lordship pro- 
ceeded). 


17. It is true that Smt. Kalawati 
and Smt. Chameli admitted the fact of 
adoption in their application Exh. B-18 
and the statement made in that applica- 
tion is admissible in evidence against the 
plaintiff; but still it is not the statement 
of predecessors in interest of the plain- 
tiff because the interest that he claims 
is derived not from the holder of lfe 
estate but from the last male owner. 
The statement cannot, therefore, be 
treated as an admission against the 
plaintiff. Against Brijendranath defen- 
dant, however, there are his own state- 
ments in which he not only described 
himself as son of Pannalal but claimed 
as such the properties of Pannalal and 
Nathilal. Smt. Kalawati and Smt. Chameli 
are dead and no question of any explana- 
tion of the statement in Exh. B18 by the 
makers thereof arises. Brijendranath is, 
however, himself the main defendant in 
the case and it was incumbent upon him 
to explain the admissions and the cir- 
cumstances in which they came to be 
made. Besides that, he is the most com- 
petent person to state how he has been 
living and conducting himself since he 
attained the age of discretion and how 
others have been treating him. But he 
has abstained from entering into the 
witness box and that must give rise to 
an inference adverse to him. The ex- 
planation of any admission or conduct 
on the part of a party must, if the 
party is alive and capable of giving evi- 
dence, come from him and the court 
would not imagine an explanation which 
a party himself has not chosen to give. 
Further, an acceptable explanation does 
not appear to be conceivable. So far as 
the application of Smt. Kalawati and 
Smt. Chameli is concerned it may easily 
be that the ladies were given to under- 
stand or believed that their father had 
left the memorandum spoken of in the 
agreement Exh. B14, that an adoption in 
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accordance with the wish of their father 
was valid, that Smt. Pushpawati had 
actually taken Brijendranath in adoption 
and that it was not open to them to lay 
any claim to the property of Dal Chand 
in face of the agreement Exh. B14. An 
adoption may certainly be said to have 
been in contemplation at the time of the 
execution of Exh. Bl4 and the likelihood 
would thus be that it would take place 
but even according to the evidence led 
by the defendants the adoption was 
postponed for about four years. Could 
it not be that an agreement having been 
obtained from the daughters who were 
living in distant places with their hus- 
bands the idea of an actual adoption was 
given up. the properties of Dal Chand, 
Pannalal and Nathilal were all enjoyed 
and treated on the same footing, 
Brijendranath was not made to lose 
his share in his father’s property 
and in the property of his uncle, 
Nathilal, who had no son, and Brijendra- 
nath owas only described as the 
adopted son of Damodar Das when the 
need for such a description arose in order 
to support a claim in respect of Dal 
Chand’s property? We think that the 
evidence relating to the conduct of the 
persons concerned and to acceptance and 
recognition of the alleged adoption is 
such that the adoption cannot be said 
to have been established. Even if, how- 
ever. the fact of adoption is regarded as 
inferable from the circumstances of the 
case, there can be no doubt that a find- 
ing that Damodar Das had authorised 
Smt. Pushpawati to adopt a son cannot 
be justified. It cannot be denied that 
an inference as to the existence of the 
authority necessary for validating an ad- 
option may also arise from a long course 
of conduct, but the conduct’ which may 
give rise to that inference must through- 
out be characterised by uniformity and 
consistency. Here, not only is that 
characteristic lacking but there are two 
documents so strongly militating against 
that inference that it does not seem pos- 
sible to raise it. ‘These documents are, 
as we have noted, Exh. B-14 and Exh. 
B18 one of them of a date prior to the 
alleged adoption and the other of a date 
subsequent to it. These documents also 
falsify the oral evidence led in support 
of the authority to adopt. As a result 
of this discussion we hold that Brijendra- 
nath was not adopted as a son of 
Damodar Das and in any case the adop- 
tion, if it took place, was invalid be- 
cause Smt. Pushpawati had no authority 
to adopt. 


18. On behalf of the defendants- 
respondents it was also submitted before 
us that since Dal Chand was employed 
` jin Bombay and in the Bombay State a 
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widow may adopt without the authority 
of her husband the adoption made by 
Smt. Pushpawati did not need the autho- 
rity of Damodar Das. We have held that 
there was no adoption and the submis- 
sion. does not, therefore, require consi- 
deration. However. it is devoid of all 
force and. for a variety of reasons. it has 
to be rejected. Firstly, the plea that the 
adoption was governed by Hindu Law as 
prevalent in the Bombay State was not 
taken before the trial court and the trial 
of the suit proceeded throughout on the 
footing that the adoption was governed 
by the Hindu Law as administered in 
this State. Secondly. the plea involves 
a question of fact and it cannot, con- 
sequently be allowed to be raised at this 
stage. Thirdly. both Damodar Das and 
Smt. Pushpawati lived at Agra and the 
adoption too is said to have taken place 
there and the fact that Dal Chand lived 
in Bombay is not at all relevant. 
Fourthly. even in the case of Dal Chand 
the mere fact that he was living in Bom- 
bay in connection with his employment 
did not amount to migration to the 
Bombay State and to giving up residence 
in this State. And fifthly, where a 
Hindu family migrates from one Siate 
to another. the presumption is that it 
carries with it its personal law. i.e, the 
laws and customs as to succession and 
family relations prevailirg in the State 
from which it came and this presump- 
tion has to be rebutted by showing that 


the family has adopted the law and 
usages of the State to which it has 
migrated — vide Mulla’s Principles of 


Hindu Law page 89 (Twelfth Edition) — 
and there is nothing on record to rebut 
the presumption. 


19. It was then ccntended for the 
defendants-respondents that the agree- 
ment embodied in Exh. Bl4 amounted 
to a family settlement and as such it is 
binding on the plaintiff. It would appear 
from the judgment of the learned Civil 
Judge that this plea was attempted to be 
raised at the stage of argument before 
him but the learned Judge did not allow 
it to be raised and observed: 


“Another point raised was that the 


agreement Exh. B14 operated as a 
family settlement binding on rever- 
sioners. This plea also involves ques- 


tions of fact arfd when it is not raised 
in that way in the written statement it 
is difficult to entertain it at the stage 
of arguments. Various questions of fact 
would be relevant before it can be stated 
that the family settlement is a bona fide 
one so as to bind the reversioners. In 
fact during arguments it was practically 
undisputed that this settlement in which 
nothing has been reserved for the widow 
cannot be supported as a bona fide fami- 


1971 


ly settlement in the interests of estate 
binding on the reversioners. The only 
ground on which it was sought to be 
supported is that it should be regarded 
as a surrender in favour of a stranger 
with consent of the nearest reversioners 
alive at that time. But qua this position 
also the difficulties are: (1) that the plea 
was never raised (2) it is doubtful that 
there can be said to be a total surrender 
because the widow gets property back 
after Pushpawati and Premwati if there 
has been no adoption (3) though there 
is a Calcutta case on the point the posi- 
tion that surrender to a stranger can be 
supported as transaction of surrender in 
favour of the reversioners and a transfer 
by them to the stranger is not free from 
difficulty. I am therefore of the opinion 
that this question too cannot be allowed 
to be raised at this stage. Prima facie 
I also think that the transaction cannot 
be upheld by treating it as a valid 
surrender followed by a transfer by 
Pannalal, Nathilal and Hira Lal in 
favour of Pushpawati.” 


The learned counsel urged thaf the 
material necessary for the decision of 
the question raised in this plea is on 
record and that the plea only involves a 
determination of the true legal character 
of the agreement. We propose to deal 
with the plea. The first question to be 
considered in relation to this plea is 
whether Exh. B14 amounts to a family 
settlement. The nature and scope of this 
family settlement, the elements that go 
to constitute it, the objects for which 
it may be entered into, and the things 
that may form the consideration for it 
and thus support in law have all been 
laid down and explained in numerous 
decisions. but we may refer only to 
Maturi Pullaiah v. Maturi Narasimham, 
AIR 1966 SC 1836; Ram Charan Das v. 
Girja Nandini Devi, AIR 1966 SC 323 
and Mst. Dasodia v. Gaya Prasad, AIR 
1943 All 101 (FB). 


Let us now examine the circumstances 
in which Exh. B14 was executed and the 
purposes it was intended to effectuate. 
There is nothing to indicate that there 
was any dispute amongst the members 
of the family or that any claim and 
counter claim relating to the property of 
Dal Chand had been put forward, and 
it does not at all appear that any future 
dispute against which the property of 
Dal Chand had to be preserved or from 
which the family had to be saved was 
apprehended. There is also nothing to 
suggest that the peace of the family was 
in jeopardy and there was any danger 
to the harmony and amicable relations 
amongst its members. Further, the par- 
ties to the agreement were fully cautious 
of the fact that the memorandum refer- 
red to in Exh. B14 did not amount to a 
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will and it possessed no legal efficacy, 
The argument on behalf of the defen- 
dants respondents was that although 
there might have been no present dis- 
pute to be settled or likely future dis- 
pute to be avoided the possibility of 
some dispute at some future point of 
time could not be ruled out and that 
possibility should also be taken into ac- 
count. Such a possibility, we may say, 
will always be there so long as a family 
owns some property, but it is not that 
remote and hypothetical possibility that 
is to be considered in judging whether, 
an agreement partakes of the nature of 
a family settlement. If that were 
so, all agreements, irrespective alto- 
gether of their nature, by members of 
a family — and ‘family’ has a wide con- 
notation in this context — would be 
family settlements. Such a view of 
family settlements does not appear to be 
correct. We are fortified in our opinion 
by the decision of their Lordships of the 
Supreme Court in Potti Lakshmi Peru- 
mallu v. Potti Krishnavenamma, AIR 
1965 SC 825. The deed Exh. B14 does 
not, to our mind, fulfil the character of 
a family settlement. 


20. It has also to be remembered 
that a family settlement entered into by 
the holder of a life estate to which the 
reversioner is not a party and to which 
he has not in any manner assented does 
not stand on the same footing as a 
family settlement to which the rever- 
sioner is a party or to which he has in 
some manner given his assent. A family 
settlement of the former kind has to be 
prudent and reasonable also besides being 
a bona fide settlement, before it can 
bind the estate and the reversioner. The 
question of prudence and reasonableness 
may not enter into consideration if the 
binding effect of a family settlement only 
on the parties thereto has to be decided, 
but having regard to the nature of the 
estate possessed by the holder of a life 
estate under the Hindu Law this is a 
matter of utmost importance in deciding 
whether a family settlement binds a per- 
son who was not a party to it, does not 
claim through the person who was a 
party and has not assented to it. In 
Phool Kuar v. Prem Kuar, AIR 1952 SC 
207 their Lordships of the Supreme 
Court observed: 


“The question whether the transac- 
tion is a bona fide settlement of a dis- 
puted right between the parties depends 
on the substance of the transaction and 
in order that it may bind the estate it 
should be a prudent and reasonable act 
in the circumstances of the case. As ob- 
served by their Lordships of the Privy 
Council in Ramsumran Prasad v. Shyam 
Kumari, 49 Ind. App. 342 = (AIR 1922 
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PC 356), the true doctrine is laid down 
in Mohendra Nath v. Shamsumnessa 
Khatun, 21 Cal LJ 157 = (AIR 1915 Cal 
629) decided in 1914, and it is that a 
compromise made bona fide for the bene- 
fit of the estate and not for the personal 
advantage of a limited owner will bind 
the reversioner quite as much as a 
decree against her after contest.” 


The applicability of the principle laid 
down by their Lordships is not confined 
to- compromises in suits and it applies 
with equal force also to family settle- 
ments which are not made in or in con- 
nection with any suit. Reference in this 
connection may be made to: Mulla’s 
Principles of Hindu Law page 287 
(Twelfth Edition). That there is a dif- 
ference between the position of a per- 
son who is a party to a family settle- 
ment or claims through a party to it and 
that of a person who is neither a party 
nor claims through a party to it has been 
pointed out by the Supreme Court in 
Sahu Madho Das v. Mukand Ram, AIR 
1955 SC 481. 


21. Was then the agreement Exh. 
B14 prudent and reasonable—judged not 
from the point of view of benefit to Smt. 
Kalawati and Smt. Chameli but from the 
point of view of benefit to the estate? 
The answer seems to us to be clearly in 
the negative. The daughters, according 
to the recitals in the deed, knew that 
the memorandum referred to in Exh. B14 
did not amount to a will and could not 
operate as such. The result obviously 
was that the property of Dal Chand 
would have gone to them as daughters 
and then to their sons as reversioners. 
They, however, gave no thought to or 
ignored the legal position altogether and 
in their desire to respect the wishes of 
their deceased father they executed an 
agreement embodying those wishes. For 
them prudence, reasonableness and bene- 
fit to the estate were entirely out of 
question and the sole consideration guid- 
ing them was to let things be as their 
father desired them to be in the mem- 
orandum which, they believed, had been 
made by him. Their minds had not at 
all gone to the making of the covenants 
incorporated in Exh. B14; they had only 
given the shape of an agreement to what 
they believed to have been the wishes 
of their father. Their attitude may have 
been praiseworthy and their act laud- 
able, but it was not a prudent or reason- 
able act or for the benefit of the estate 
as required under the Hindu Law. It 
was obvious that Smt. Pushpawati, the 
widow of a predeceased son, could have 
no right to the property of Dal Chand. 
It was also obvious that Dal Chand could 
not authorise Smt. Pushpawati to take a 
son in adoption and that an adoption on 
the basis of such authority could not be 


Arjun Singh v. Virendra Nath (G. Prasad J.) 


A-LR. 


valid. Further, even in the event of a 
valid adoption by Smt. Pushpawati, the 
adoption could not have had the effect of 
divesting Smt. Kalawati and Smt. 
Chameli of the interest which had al- 
ready: vested in them respecting such 
property of Dal Chand as was his self- 
acquired and exclusive property, and the 
finding of the learned Civil Judge is that 
the four shops in dispute were his self- 
acquired property. As the shops were 
not ancestral or coparcenary property, 
Damodar Das had no interest in them at 
the time of his death. As such Smt. 
Kalawati and Smt. Chameli would have 
remained owners of the shop in suit and 
their rights would have remained wholly 
unaffected by even a valid adoption by 
Smt. Pushpawati. We may refer in this 
connection to Krishnamurthy Vasudeorao 
Deshpande v. Dhruwraj, AIR 1962 SC 59 
where their Lordships of the Supreme 
Court held: 


“The principle of relation back ap- 
plies only when the claim made by the 
adopted son relates to the estate of his 
deceased father ... s.s cee sse caw ove 
When succession to the properties of a 
person other than an adoptive father is 
involved, the principle applicable is not 
the rule of relation back but the rule 
that inheritance once vested could not 
be divested.” 


Now, Smt. Kalawati and Smt. Chameli 
were free to divest themselves of their 
own interest in the property of their 
father and an agreement by which they 
did so might have been binding against 
them, but the question is whether it 
would bind the estate and the rever- 
sioner. It does appear that they did not 
care even for their own interest in the 
property but their indifference towards 
their own interest would only deprive 
the agreement all the more of a bind- 
ing effect on the reversioner. That they 
did not act from any motive of advan- 
tages to themselves would not at all 
matter if they acted in utter disregard 
and to the detriment of the interest of 
their estate. What would have been the 
result if they had not entered into the 
agreement Exh. B14? The property ` 
would have remained theirs and the 
plaintiff would have succeeded to it after 
their death. The memorandum was not 
a will and even if there were a will of 
Dal Chand there could be no valid dis- 
position thereunder in favour of a per~ 
son who might be adopted by Smt. 
Pushpawati if she so chose and under an 
authority which Dal Chand was not com- 
petent to confer. We are, therefore, 
clearly of the opinion that the agreement 
incorporated in Exh, B14 was imprudent, 
unreasonable and prejudicial to the estate 
and it does not in any manner affect the 
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rights of the plaintiff. We may also ob- 
serve here that Exh. B14 was not an 
agreement by which an adoption which 
had already taken place was accepted as 
valid but an agreement by means of 
which an invalid authority for any adop- 
tion was virtually sought to be conferred 
by persons totally incompetent to do so. 


22. There is nothing to indicate 
that there was any ratification of the 
agreement Exh. B14 on the part of the 
plaintiff. The mere fact that he filed 
this suit in 1952 although Smt. Chameli 
had died in 1944 cannot amount to rati- 
fication. It is necessary to bear in mind 
the observations of their Lordships of 
the Supreme Court in T. B. R. Subbu 
Chetty’s Family Charities v. M. Raghava 
Mudaliar, AIR 1961 SC 797 that the 
principle of election or estoppel or rati- 
fication must be applied with due cir- 
cumspection. Here no benefit whatsoever 
was taken by the plaintiff and, in fact, 
no benefit could ever accrue to him 
under the terms of Exh. Bl4 in the 
event of an adoption by Smt. Pushpa- 
wati. No question of ratification, there- 
fore, arises. 


23. For the reasons discussed, the 
plaintiff is entitled to a decree for pos- 
session of the properties in suit. He is 
also entitled to a decree for mesne pro- 
fits for a period of three years preceding 
the date of the suit and also for pen- 
dente lite and future mesne profits till 
the date of delivery of possession to the 
plaintiff. The learned Civil Judge has 
given no finding as to the amount of 
mesne profits. That, however, will be 
done in proceedings for the preparation 
of a final decree for mesne profits. 


24. In the result the appeal is 
allowed with costs, the decree of the 
learned Civil Judge is set aside and the 
suit of the plaintiff for possession of the 
properties in suit is decreed. The plain- 
tiff is also granted a decree for mesne 
profits against defendant No. 2 for a 
period of three years preceding the date 
of suit and for pendente lite and future 
mesne profits. The decree for mesne 
profits, however, is only a preliminary 
decree. The amount of mesne profits 
payable to the plaintiff by defendant 
No. 2 shall be determined by the trial 
court and a final decree in respect of 
the amount due shall be passed in favour 
of the plaintiff against defendant No. 2 
on payment of requisite court-fee. 


Appeal allowed. 
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AIR 1971 ALLAHABAD 39 (V 58 C 8) 
V. G. OAK, C. J. AND S. N. SINGH, J. 
Radhey Shyam, Appellant v. The 
State of U. P. and others, Respondents. 
Special Appeal No. 330 of 1970, D/- 
21-4-1970, against order of G. C. Mathur, 
J., D/-31-3-1970. 

High Court Rules and Orders — 
(Allahabad) Rules of Court (1952), Ch. 8, 
R. 5 — Interlocutory order — Order 
vacating interim stay orders in pending 
writ petition — Order is not appealable. 
1959 All LJ 313 & AIR 1960 All 692 
Distinguished; Spl. A. No. 628 of 1961, 
D/20-12-1961 (All) & 1967 All LJ 990, 


Followed. (Letters . Patent (Allahabad), 
Cl. 10). (Para 7) 
Cases Referred: Chronological Paras 
(1967) 1967 All LJ 990 = ILR 


(1967) 2 All 581, G. B. Kapoor 
v. District Magistrate, Etah 

(1961) Spl. Appeal No. 628 of 1961, 
D/-20-12-1961 (All), IFtikar 
Hussain v. Sharafat Ullah 

(1960) AIR 1960 All 692 (V 47)= 
1960 All LJ 387, Glass Beads 
Factory v. Shri Dhar 

(1959) 1959 All LJ 313, Bishambhar 
Nath v. Suraj Kali 


A. N. Kaul, for Appellant; Standing 
Counsel, for Respondents. 


OAK, C. J.:— This is a special ap- 
peal against an order passed by a single 
Judge of this Court vacating previous 
stay orders passed in a writ petition. On 
27-1-1970 and 5-3-1970 interim stay 
orders were passed by the Court. Those 
interim stay orders were subsequently 
vacated by the learned single Judge on 
31-3-1970. This special appeal by Radhey 
Shyam has been filed against the order 
dated 31-3-1970. Radhey Shyam is the 
petitioner in the writ petition. The writ 
petition is still pending. 


2. We considered at the outset 
whether the impugned order is appeal- 
able. In Bishambhar Nath v. Suraj Kali, 
1959 All LJ 313 it was held by a Divi- 
sion Bench of this Court that where the 
effect of the decision in the proceedings 
in which it was made was to put an end 
to the proceedings so far as the Court 
before which that proceeding was pend- 
ing was concerned, the adjudication 
would be “judgment” within the mean- 
ing of the term as contemplated in 
Chapter VIII, Rule 5, Rules of Court. 


3. In Standard Glass Beads 
Factory v. Shri Dhar, 1960 All LJ 387 = 
(AIR 1960 All 692) it was held by a Full 
Bench of this Court that an order of a 
single Judge of the High Court dismis- 
sing an appeal against an order granting 
a temporary injunction is a “judgment” 


FN/FN/C525/70/MBR/T 
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within the meaning of Cl. 10 of the 
Letters Patent of Allahabad High Court. 


4. In the two cases referred to 
above the impugned order was a deci- 
sion by a single Judge finally disposing 
of the proceedings before him. The 
situation in .the instant case is different. 
The impugned order dated 31-3-1970 
does not dispose of the writ petition. The 
writ petition is still pending before the 
single Judge. The impugned order is an 
interlocutory order. 


5. In Iftikar Husain v. Sharafat 
Ullah, Spl. Appeal No. 628 of 1961, D/- 
20-12-1961 (All) it was observed by a 
Division Bench that an order granting or 
refusing an interim order of stay does 
not decide any question. of right and does 
not amount to a judgment. 

6. That decision was followed by 
another Division Bench of this Court in 

B. Kapoor v. District Magistrate. 
Etah, 1967 All LJ 990. It was held that 
an order granting or vacating an interim 
order in a pending writ petition does 
not amount to a “judgment” and is, 
therefore, not appealable under Cl. 10 of 
the Letters Patent of Allahabad High 
Court or under Chapter VII, Rule 5, 
Rules of Court. 


T. Thus the settled view of this 
Court is that interlocutory order oi this 
type is not appealable under Chapter 
VIII, Rule 5, Rules of Court. Since the 
appeal is not maintainable, it is not 
necessary to enter into the merits of the 
appeal. 


8. 
able. 


The appeal is not maintain- 
It is, therefore, dismissed. 


Appeal dismissed. 





‘AIR 1971 ALLAHABAD 40 (V 58 C 9) 
H. C. P. TRIPATHI, J. 

Bhagwati Singh and another, Peti- 
tioners v. Asstt. Engineer and another, 
Respondents. 

Civil Misc. Writ No. 4866 of 1965, 
D/-20-4-1970. 

Northern India Canal and Drainage 
Act (1873), S. 55 — Power to prohibit 
obstructions or order their removal — 
State Government has power to prevent 
obstruction of natural stream under cir- 
cumstances mentioned in section — It is 
sole judge of those circumstances. 

(Para 3) 

S. C. Khare and Ram Surat Singh, 
for Petitioners; V. N. Khare and Stending 
Counsel, for Respondents. 


ORDER:— This writ petition is dir- 
ected against a notice issued by the As- 
sistant Engineer, Canal Division, Mirza- 


FN/FN/C518/70/VSS/B 


Asst. Engineer (Tripathi Jj A.I. R. 


pur, Respondent No. 1, asking the peti- 
tioner and other residents of his village 
not to put a dam and thereby prevent 
the flow of the ‘Poka Nala which passes 
through the village, otherwise they will 
make themselves liable to prosecution 
under Section 70 of the Northern India 
Canal and Drainage Act. The conten- 
tion of the petitioners is that as it is a 
natural stream flowing through their 
village, the respondents have no right to 
ask them not to put a dam in the Nala 
for storing water for irrigating their 
fields. In the counter affidavit it has 
been stated that the Nala is maintained 
by the State Irrigation Department of 
Uttar Pradesh and when the villagers 
put a small kutcha dam inside the Nala 
it resulted in accumulation of water and 
in order to avoid any danger of over- 
flowing the notice was served on them. 
It has been averred further that for 
irrigation purposes the tenure holders are 
not prevented from drawing water by 
any means which will not create any 
over-flooding and obstruction in the natu- 
ral flow of the water. 


2. I have heard the learned coun- 
sel for the parties. With the supple- 
mentary affidavit of respondent No. 1 a 
copy of the gazette notification dated 
24th January 1962 has been annexed as 
Annexure I. This notification was issued 
under Section 55 of the Northern India 
Canal and Drainage Act and it was in 
puruance of this notification that the im- 
pugned notice was issued to the peti- 
tioners. 


Section 55 reads:— 


“Whenever it appears to the State 
Government that injury to any.land or 
the public health or public convenience 
has arisen or may arise from the obstruc- 
tion of any rivér, stream or drainage — 


channel, such government may, by 
notification published in the official 
gazette, prohibit. within limits to be 


defined in such notification, the forma- 
tion of any obstruction, or may, within 
such limits, order the removal or other 
modification of such obstruction. 


Thereupon so much of the said river, 
stream or drainge-channel as is compris- 
ed wtihin such limits shali be held to be 
a drainage-work as defined in S. 3.” 


3. In terms of Section 55, the 
State Government has power to prevent 
obstruction of any river or stream even 
if it is a natural stream under certain 
circumstances mentioned in the section. 
Thus the State Government is the sole 
judge of those circumstances. In this 
case the Government notification dated 
24th January 1962 shows that the State 
was satisfied that by preventing the 
natural flow of water in Pokha Nala, a 
danger of public health and public con- 
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venience was apprehended. That being 
so, in my opinion the State Government 
was justified in issuing the aforesaid 
notification. Notice issued to the peti- 
tioner was only to invite their attention 
to the aforesaid notification which was 
fully justified. 

There is no force in this petition 
and it is dismissed, but there will be no 
order as to costs. 

Writ petition dismissed. 





AIR 1971 ALLAHABAD 41 (V 58 C 10) 
A. K. KIRTY AND H. SWARUP, JJ. 

Vidhydhar Dube and others, Appli- 
cants v. Har Charan and others, Opposite 
Party. 

Civil Revn. No. 529 of 1966, D/- 
16-3-1970, against order of Addl. Civil 
J., Orai, D/-22-1-1966. 

Civil P. C. (1908), O. 23, R. 1 (1) — 
Withdrawal of suit — Rule does not in 
terms apply to appeals — Right of plain- 
tif to withdraw suit at appellate stage 
is not an absolute right but is subject to 
rights acquired by defendant under 
decree — Court may permit withdrawal 
if no vested or substantive right of 
defendant is to be adversely affected — 
plaintif appellant has right to withdraw 
appeal but not suit except with leave of 
Court. Case law Discussed. 

(Paras 4, 5, 6 and 10) 


Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 111 (V 55)= 
1967-3 SCR 886, M/s. Hulas Rai 
Baijnath v. Firm K. B. Bass and z 


Co. 

(1963) AIR 1963 SC 1566 (V 50)= 
1964-2 SCR 538, Bijayananda 
Patnaik v. Satrughna Sahu 

(1962) AIR 1962 All 263 (V 49), 2 
Kedar Nath v. Chandra Kiran 8 

(1962) 1962 All LJ 915 = 1962 AT } 
WR (HC) 365 (2), Bhagwat Prasad 
v. Raghunath Prasad 

P. N. Tewari, for Applicants: Prem 

Narain Lal and S. N. Doval, for Opposite 

Party. 


H. SWARUP, J.: This revision was 
referred to a larger Bench by the learn- 
ed Single Jugde at the time of the ad- 
mission of the revision. The plaintiffs 
had filed a suit claiming one-third share 
in the crop grown on the disputed plot 
in 1371 Fasli and in the alternative a 
certain sum of money by way of mesne 
profits. The plaintiffs claimed to be the 
heirs of one Jhammanlal, who was a co- 
tenant with the contesting defendants. 
The defendants contested the suit on the 
ground, inter alia, that the plaintiffs 
were not the heirs of Jhammanlal and 

Se 


FN/FN/C553/70/VSS/P 


V. Dube v. Har Charan (Swarup J.) 
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that the crop had not been raised by 
Jhammanlal They denied the plaintiffs’ 
right to claim any share in the crop or 
to get mesne profits. The trial court dis- 
missed the suit. The plaintiffs filed an 
appeal and in the appeal filed an ap- 
plication under Order 23, Rule 1(2), Civil 
P. C. with a prayer for withdrawal of 
the suit with liberty to bring a fresh 
suit. In the alternative the plaintiffs also 
prayed for withdrawal of the suit under 
Order 23, Rule 1(1), Civil P. C. The 
lower appellate court rejected the plain- 
tiffs application. The present revision 
has been filed against that order. 


2. The court below held that the 
suit or appeal did not suffer from any 
formal defect and that there was no 
other sufficient ground for allowing the 
appellants to institute a fresh suit for 
the subject-matter of the suit or part of 
the claim. It, therefore, came to the con- 
clusion that provisions of Order 23, 
Rule 1(2) were not applicable and con- 
sequently no permission to withdraw the 
suit could be given. The plaintiffs had 
applied for withdrawal of the suit on 
the ground that in mutation proceedings 
the names of respondents Nos. 4 and 5 
had been ordered to be mutated and 
hence it was necessary for the plaintiffs 
to institute a suit under Section 229B/ 
209 of the U. P. Z. A. & L. R. Act 
The court below was, therefore, justified 
in holding that, in the circumstances of 
the case, the plaintiffs were not entitled 
to withdraw the suit with leave to file 


_ a fresh suit for the same subject-matter. 


3. The court below also came to 
the conclusion that the plaintiffs had no 
right to withdraw the suit under O. 23, 
R. 1 (1), Civil P. C. without leave of the 
Court at the appellate stage. 


4, The learned counsel for the 
applicant has contended that the court 
below was in error in holding that the 
plaintiffs had no absolute right to with- 
draw the suit at the appellate stage 
under Order 23, Rule 1(1), Civil P. C. 
His submission is that appeal is a con- 
tinuation of the suit and hence even in 
appeal the plaintiffs can withdraw the 
suit. We do not find any merit in this 
contention. A plaintiff has a right to 
continue or withdraw a suit till a decree 
comes into existence. Once the court 
makes a final adjudication and passes a 
decree, certain rights become vested in 
the party in whose favour the decree is 
made. Where the suit is dismissed, cer- 
tain rights become vested in the defen- 
dants inasmuch as the findings given in 
the judgment become binding on the 
parties and operate as res judicata in 
subsequent litigation between the par- 
ties. The right of a plaintiff to withdraw 
the suit at the appellate stage thus be- 
comes subject to the rights acquired by 
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the defendants under the decree and 
ceases to be an absolute right. 

5. Even when a suit is at the 
stage of trial and no decree therein has 
been passed, there may be cases where 
conceding an absolute right of withdra- 
wal of suit to the plaintiff might result 
in serious injury to or jeopardise some 
valuable and substantive right of the 
defendant. A suit for accounts for in- 
stance may be filed by one of the part- 
ners of a dissolved firm. The defendants 
in such a suit may plead that the plain- 
tiff himself is the accounting party and 
that on proper accounting they would 
be entitled to receive from him large 
sums of money, during the pendency of 
the suit it may become apparent that the 
suit is likely to culminate in a decree 
against him and he may seek ta with- 
draw the suit. To hold that even under 
such circumstances that plaintiff has an 
absolute right to withdraw the suit, 
would be to acknowledge that the plain- 
tiffs has an unfettered right to perpetrate 
fraud and dishonesty by defeating the 
legitimate rights of the defendants whose 
rights to file a fresh suit may heve be- 
come barred by limitation. If under 
such or similar circumstances, it be- 
comes difficult to concede an absolute 
right to the plaintiff of withdrwal of 
suit, much less can amy such right be 
recognized when a decree has been 
passed and an appeal against the same 
has been preferred, sub-rule (1) of R. 1 
jof O. 23 of the Code does not in terms 
apply to appeals and, whatever may be 
the legal position in the trial court, in 
the appellate court the plaintiff, be he an 
appellant or a respondent, cannot be held 
to possess any absolute right to with- 
draw the suit. 





6. The appellate court may permit 
the plaintiff to withdraw the suit when 
by such withdrawal no vested or sub- 
stantive right of the defendant is to be 
adversely affected but the plaintiff may 
mot be permitted to withdraw the suit 
at the appellate stage if it results in 
depriving the defendant of some vested 
or substantive right. In the appellate 
court, the appellant may be held to have 
an absolute right to ae the appeal 
by equating the words ‘ “plaintiff” 
and “defendants” Mia a in Order 23, 
Rule 1(1) of the Code with the words 
“appeal”, “appellant” and “respondents” 
but he has no absolute right to withdraw 
the suit. The withdrawal of the appeal 
will not adversely affect the respondents 
if they have filed any separate appeal or 
a cross- pobiectien as the same will remain 
unaffected. 


7. The eand counsel for the 
applicants placed reliance on the deci- 
sion in M/s. Hulas Rai Baijnath v. Firm 
K. B. Bass and Co., AIR 1968 SC 111, 


V. Dube v. Har Charan (Swarup J.) 


ALR 


In that case the Court had to consider 
the right of a plaintiff to withdraw the 
suit before a decree came into existence 
and not after the decree had come into 
being. It was observed: “It is unneces- 
sary for us to express any opinion as to 
whether a Court is bound to allow with~ 
drawal of the suit of a plaintiff after 
some vested right may have accrued in 
the suit in favour of the defendant. On 
the facts of this case, it is clear that the 
right of the plaintiff to withdraw the 
suit was not at all affected by any vested 
right existing in favour of the appellant 
and, consequently, the order passed by 
the trial court was perfectly justified.” 
In the present case, however, a right has 
become vested in the defendant after the 
decree in the suit had been passed. In 
the case of Bijayananda Patnaik v. 
Satrughna Sahu, AIR 1963 SC 1566 relied 
upon by the learned counsel for the ap- 
plicants, the court had held that provi- 
sions of Order 23, Rule 1(1), Civil P. C. 
were not applicable to election petitions 
before the Tribunal and the observation 
was only to this effect: “But for these 
special provisions, Order 23, Rule 1(1), 
ivil P. C. would have been applicable, 
and it is well established that that pro- 
vision gives an absolute right to the 
plaintiff to withdraw his suit or abandon 
any party of his claim.” In this case 
also the right of the party to withdraw 
the suit after the passing of the decree 
by the trial court was not considered. 


8. The learned counsel for the ap- 
plicants also placed reliance on the deci- 
sion in Bhagwat Prasad v. Raghunath 
Prasad, 1962 All LJ 915. In that case, 
however, the point for consideration was? 
“whether the plaintiff can withdraw his 
suit at the stage of the first appeal, 
when he did not challenge the decree 
and the decree was challenged by the 
other party?” In answer to that question 
this Court held that the plaintiff had a 
right to withdraw the suit even at the 
appellate stage but as is evident the 
plaintiff had not challenged the decree 
and no vested right had come into exis- 
tence by means of the decree in favour 
of the defendants who had filed the ap- 
peal. In such a case if the plaintiffs 
withdraw the suit the right of the defen- 
dants is not affected. 


9. The learned 
opposite parties, on the other hand, 
placed reliance on the case of Kedar 
Nath v. Chandra Kiran, AIR 1962 All 
263. In that case the Court held that 
at the stage of second appeal, the matter 
of withdrawal of the suit under O. 23, 
R. 1(1), Civil P. C. lies within the disc- 
retion of the Court. It was held that 
sub-rule (1) of R. 1 of O. 23 did not give 
an absolute right to the plaintiff-appel~ 


counsel for the 
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lant to withdraw the suit at the stage 
of second Appeal 

10. In our opinion at the stage of 
appeal, the plaintiff, if be had filed the 
appeal, has the right to withdraw the 
appeal but not the suit except with the 
leave of the Court. The order of the 
court below thus suffers from no error 
of law or jurisdiction. 

11. The revision 
dismissed with costs. 


is accordingly 


Revision petition 
dismissed. 





AIR 1971 ALLAHABAD 43 (V 58 C 11) 
GANGESHWAR PRASAD, J. 


Ganga Saran and others, Appellants 
v. Naryan Das, Respondent. 
Second Appeal No. 1447 of 1963, D/- 


14-2-1969, against ia of Civil J. 
Aligarh, D/-15-3-1963 
Contract Act (1872), S. 70 — Con- 


tribution — Co-owner of property carry- 
ing out repairs and claiming share in 
cost from other co-owner Before 
starting work other co-owner told of his 
liability Other co-owner enjoying 
benefit of repairs — Section 70 applies 
Principle of contribution also supports 
such claim. 

When a co-owner of a property car- 
rying out repairs claims share in the 
cost from the other co-owner who has 
been told of his liability before starting 
the work and the work has not been 
done gratuitously and the other co-owner 
though given the option of carrying out 
the repairs, with an offer to be paid half 
the cost, had not accepted it either, but 
he enjoys the benefit of the repairs, the 
claim of the co-owner therefore falls 
within Section 70, Contract Act. This 
section embodies an equitable principle 
and should be liberally construed. The 
ease of a co-owner of a property who 
has done an act in respect of that pro- 
perty for the common benefit of all co- 
owners is not outside this section. 

(Para 4) 


Even if Section 70 does not apply, 
such a claim of that co-owner is sup- 
portable on the principle of contribution. 
AIR 1943 Mad 85 (FB) & AIR 1947 Mad 
117, Foll. (Para 5) 


Cases Referred: Chronological Paras 
(1947) AIR 1947 Mad 117 (V 34)= 
1946-2 Mad LJ 273, P. V. Muthu- 
swami Ayyar v. Volammal 4 
(1943) AIR 1943 Mad 85 (V 30)= 
ILR (1943) Mad 158 (FB), S. Sri 
Rama Raja v. Secy. of State 4 
G. P. Bhargava, for Appellants; 
P. M. Gupta, for Respondent. 
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JUDGMENT:— This is a defendants’ 
second appeal arising out of a suit 
brought against them for the recovery of 
a sum of money. 


2. The plaintiff and the defen- 
dants are co-owners of a shop, the share 
of the plaintiff being one half. The shop 
needed some urgent repairs. The plain- 
tiff called upon the defendants to make 
the repairs and take from him half of 
the cost. In the alternative he asked the 
defendants to allow him to have the re- 
pairs effected and pay him half of the 
cost. The defendants did not carry 
out the repairs, and the plaintiff 
was compelled to have the repairs done 
entirely at his own cost incurring an ex- 
penditure of Rs. 506/7/9. These facts are 
no longer in dispute. The plaintiff claim- 
ed in the suit a sum of Rs. 249.98 Np. 
from the defendants, i.e. one half of the 
cost of repairs. The claim of the plain- 
tiff has been decreed. 


3. The only contention raised by 
the learned counsel for the appellants is 
that the plaintiff, being a co-owner of 
the house, is not entitled to recover from 
the defendants any portion of the 
amount spent by him towards the re- 
pairs of the house unless the defendants 
had agreed to contribute to the repairs 
or to reimburse the plaintiff. The con- 
tention has no merit. 


4, I may first refer to Section 70 
of the Contract Act which is as 
follows:— 


“Where a person lawfully does any- 
thing for another or delivers anything 
to him, not intending to do so gratuitous- 
ly, and such other person enjoys the 
benefit thereof, the latter is bound to 
make compensation to the former in res- 
pect of, or to restore, the thing so done 
or delivered”. 


Obviously the plaintiff did not carry) 
out the repairs gratuitously and before 
undertaking that task he impressed upon 
the defendants their liability to share 
equally with him the burden of the re- 
pairs and asked them to contribute their 
share of the cost. He also gave to the 
defendants the option of carrying out the 
repairs and offered to pay half of the 
expenses. The defendants adopted an un- 
reasonable attitude and did not accept 
either of the above alternatives. They 
are, however, enjoying the benefit of the 
repairs. The claim of the plaintiff, there- 
fore, falls within the ambit of the 
aforesaid provision. The learned counsel 
for the defendants has urged that Sec- 
tion 70 of the Contract Act is not ap- 
plicable where the act done by a person 
is for his own benefit as well and its 
operation is confined to those cases where 
a person does something entirely for the 
benefit of some one else. I do not agree. 
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The section embodies an equitable 
prniciple and it should receive a liberal 
and not a narrow construction. In my 
opinion the case of a co-owner of a pro- 
perty who has done an act in respect of 
that property for the common benefit of 
all co-owners is not outside the purview 
of the section. In this view I am sup- 
ported by S. Srirama Raja v. Secy. of 
State, AIR 1943 Mad 85 (FB) and P. V. 
Muthusawami Ayyar v. A. Volammal, 
AIR 1947 Mad 117. 


5. Even if Section 70 of the Con- 
tract Act were not applicable to the 
situation the plaintiff would still be en- 
titled to a decree against the defendants 
on the basis of the principle of contribu- 
tion. That principle would clearly sup- 
port a claim of the kind that the plain- 
tiff has made and would cast an obliga- 
tion on the defendants to re-compense 
the plaintiff in proportion to their in- 
terest in the property which has been 
saved from a danger and which has 
benefited by the repairs effected by the 
plaintiff. 


6. The appeal fails and ït is ac- 
cordingly dismissed. However, in the 
circumstances of the case I direct that 
the parties would bear their own costs 
throughout. 

Appeal dismissed. 
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Abul Khair and others, Petitioners 
v. Hon’ble Chief Justice, High Court of 
Judicature at Allahabad and others, Res- 
pondents. 

Civil Misc. Writ No. 1388 of 1969, 
D/-25-2-1970. 

(A) Constitution of India, Art. 226 
— Mandamus, issue of — Order of Chief 

Justice under Art. 229 — Writ can issue 

against him for quashing that order. 


The High Court has the power to 
issue writs against the Chief Justice and 
the Registrar in respect of action taken 
or orders d in exercise of the 


(FB). Dist; AIR 1956 SC 285 & AIR 1964 
SC 1636 & AIR 1964 Raj 13, Ref. to; AIR 
1967 All 101, Rel. on. ( 


There is no justification for treating 
the specific conferment of powers on the 
Chief Justice by Art. 229 as equivalent 
to the conferment of powers on the High 
Court, with the Chief Justice named 
merely as the High Court’s representa- 
tive. The history of the powers exercis- 
ed by the Chief Justice in relation to 
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the High Court staff, which are now 
enshrined in Art. 229 shows that they 
are exercised by the Chief Justice in his 
individual capacity and not as a repre- 
sentative of the High Court as a whole. 
(Paras 2, 3, 4) 
(B) Constitution of India, Art. 226 
— Question of fact — Transfer of 
translators to the cadre post of Upper 
Division Assistants by Chief Justice of 
Allahabad — Allegation that order 
fixing seniority constituted departure 
from settled practice previously follow- 
ed — Question whether seniority was 
previously fixed on basis of settled 
practice or on basis of special undertak- 
ings given by translators concerned — 
Cannot be resolved in writ petition since 
it is a question of disputed facts. 
(Para 3) 


; (C) High Court Rules and Orders — 
Allahabad High Court (Conditions of 
Service of Staff) Rules, R. 9—Promotion, 
method of — Words “selection irrespec- 
tive of seniority” — Meaning — Order 
of promotion passed on basis of seniority 
instead of merit is ilegal. 


The words “selection irrespective of 
seniority” in R: 9 obviously imply that 
the person promoted must be chosen out 
of a number of eligible candidates, after 
their respective merits have been com- 
pared. (Paras 20, 21, 23) 
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(1970) AIR 1970 Ker 27 (V 57)= 
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Devasahayam v. State of Madras 4 
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1955-2 SCR 1331, Pradyat Kumar 
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(1952) AIR 1952 Pat 309 (V 39)= 
ILR 30 Pat 405 (FB), In re Babul 
Chandra Mitra 4 


R. A. Sharma, for Petitioners; Stand- 
ing Counsel, for Respondents. 


ORDER:— This writ petition, filed 
by eight Upper Division Assistants 
of the General Office of the High Court 
at Allahabad. is directed against an order 
of the Chief Justice dated 1-3-1969. by 
which the petitioners’ objections against 
a draft gradation list prepared by the 
Additional Registrar were rejected and 
the seniority of Mahesh Prasad Sriva- 
stava and Sushil Kumar (respondents 4 
and 5), who were originally Translators 
but had been absorbed in the cadre of 
Upper Division Assistants in 1964 and 
1967 respectively, was fixed in such a 
manner as to make them senior to the 
petitioners. The first prayer set forth 
in the petition asks for the quashing of 
certain earlier orders of the Chief Jus- 
tice as well, but Mr. S. N. Kacker, who 
appears for the petitioners, has stated 
that it is not necessary to quash those 
earlier orders and that he confines this 
prayer to the quashing of the last order 
dated 1-3-1969. In addition. the peti- 
tioners challenge the promotion of 
Mahesh Prasad Srivastava to the post of 
Assistant Superintendent in the Adminis- 
trative Department on 23-4-1969 and of 
Sushil Kumar as Assistant Superinten- 
dent in the Copynig Department on 25-4- 
1969, on the basis of their seniority fixed 
by the aforementioned order of 1-3-1969. 

2. Before coming to the merits of 
this petition, it is necessary to dispose of 
the preliminary objection raised on 
behalf of the respondents regarding the 
maintainability of this petition. It is con- 
tended that the High Court cannot issue 
a writ against its own Chief Justice or 
his nominee the Registrar, for the pur- 
pose of quashing orders passed in ex~ 
ercise of the powers conferred by Arti- 
cle 229 of the Constitution. the relevant 
portions of which run as follows:— 


“229. (1) Appointment of officers 
and servants of a High Court shall be 
made by the Chief Justice of the Court 
or such other Judge or Officer of the 
Court as he may direct 3 


eee ooo aon vow woe eee eee ove eee 


(2) Subject to the provisions of any 
Taw made by the Legislature of the 
State, the conditions of service of offi- 
cers and servants of a High Court shall 
be such as may be prescribed by rules 
made by the Chief Justice of the Court 
or by some other Judge or officer of the 
Court authorised by the Chief Justice 
to make rules for the purpose: 


Provided that the rules made under 
this clause shall, so far as they relate 
to salaries, allowances, leave or pensions, 
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require the approval of the Governor of 
the State.” 

Article 226 empowers the High Court to 
issue directions, orders or writs to “any 
person or authority” within its jurisdic- 
tion; and it has to be admitted that the 
very phraseology used in this clause im- 
plies that the ‘person or authority’ to 
whom the directions, orders or writs are 
to be issued must be some one other than 
the High Court itself. But can it be said 
as the respondents contend, that a writ 
to quash an order passed under Art. 229 
is a writ issued to the High Court itself? 
Learned counsel for the respondents have 
tried to argue that the powers exercised 
by the Chief Justice under Art. 229 are 
exercised by him as a representative of 
the High Court, acting on its behalf; but 
this does not seem to be a correct inter- 
pretation. It is to be noted that those 
Articles of the Constitution which confer 
powers on the High Court (Arts. 226, 
227. 228 and 235), as well as those which 
provide for consultation with the High 
Court (Arts. 233 and 234), refer not to 
ao Justice but to the High Court 
itse 


Article 229 on the other hand speci- 
fically mentions the Chief Justice as the 
person entitled to exercise the powers of 
appointment and of -framing service 
rules; and due weight must be given to 
this fundamental difference between the 
wording of Art. 229 and that of the other 
Articles mentioned above. It appears to 
me that in view of this distinction there 
is no justification for treating the specific 
conferment of powers on the Chief Jus- 
tice by Art. 229 as equivalent to the 
conferment of powers on the High Court, 
with the Chief Justice named merely as 
the High Court’s representative. Had 
this been the intention, one would rea- 
sonably have expected a different phra- 
seology to be used. 


3. The history of the powers ex- 
ercised ‘by the Chief Justice in relation 
to the High Court staff also supports the 
view that these powers are personal to 
the Chief Justice and are not exercised 
by him as a representative of the High 
Court as a whole. Clause 6 of the 
Letters Patent, by which these powers 
were first conferred, runs: 


“And we do hereby authorize and 
empower the Chief Justice of the said 
High Court of Judicature at Allahabad 
from time to time as occasion may re- 
quire and subject to any rules and res- 
trictions which may be prescribed by the 
Lieutenant-Governor of the United Pro- 
vinces of Agra and Oudh to appoint so 
many and such Clerks and other Minis- 
terial Officers as shall be found neces-~ 
sary for the administration of justice and 
the due execution of all the powers and 
authorities granted and committed to the 
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said High Court by these Our Letters 
Patent.” 


This shows that from the very inception 
the powers were given not to the High 
Court but to the Chief Justice. Next 
came the Government of India Act, 1915, 
which contained the following provisions. 

“106 (1) The several high courts are 
courts of record and have such jurisdic- 
tion, original and appellate, including ad- 
miralty jurisdiction, in respect of of- 
fences committed on the high seas, and 
all such powers and authority over or 
in relation to the administration of jus- 
tice, including power to appoint clerks 
and other ministerial officers of the 
court, and power to make rules for re- 
gulating the practice of the court, as are 
vested in them by letters patent, and, 
subject to the provisions of any such 
letters patent, all such jurisdictions, 
powers and authority as are vested in 
those courts respectively at the com- 
mencement of this Act.” E 
Learned counsel for the respondents lay 
stress on this recital as showing that the 
power to appoint clerks and other minis- 
terial officers was one of the powers of 
the High Court. But the section has 
obviously to be read in conjunction with 
the clause of the letters patent quoted 
earlier, since it merely describes the 
powers already vested in the various 
High Courts by their respective letters 
patent; and the letters patent them- 
selves, as already pointed out, show that 
the power to appoint clerks was given 
not to the High Court but to the Chief 
Justice. Viewed in this light, the reci- 
tal in Section 106 is obviously only a 
loosely expressed summary, which lumps 
together the totality of powers exercised 
by the Chief Justice and by the High 
Court itself; and it cannot be said that 
the section alters the legal position esta- 
blished by the letters patent themselves. 
The subsequent Government of India 
Act, 1935, has clarified the situation by 
enacting as follows: 


“941 (1) Except as expressly provid- 

ed by this Act, appointments to the 
civil services of, and civil posts under 
the Crown in India, shall, after the com- 
mencement of Part III of this Act, be 
made— 
(b) in the case of services of a Pro- 
vince, and posts in connection with the 
affairs of a Province, by the Governor 
or such person as he may direct. 


(2) Except as expressly provided by 
this Act, the conditions of service of 
persons serving His Majesty in a civil 
capacity in India shall, subject to the 
provisions of this section, be such as may 
be prescribed— 


(b) in the case of persons serving in 
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connection with the affairs of a Province, 
by rules made by the Governor of the 
Province or by some person or persons 
authorised by the Governor to make. 
rules for the purpose. 


Justice (Broome J.) 


242. (4) In its application to appoint- 
ments to, and to persons serving on.....+ 
the staff attached to a High Court, the 
said section (i.e. Section 241) shall have 
effett wecsssssecesees as if, in the case of a 
High Court, for any reference to the 
Governor in paragraph (b) of -sub-sec- 
tion (1), in paragraph (b) of sub-sec. (2) 
they were substituted a re- 
Chief Justice of the 
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ference to the 
court.” 


These provisions make it clear that the 
Chief Justice has been invested with the 
powers of appointment and of regulating 
the conditions of service of the High 
Court staff not as a representative of the 
High Court but in his individual capa~ 
city, for the functions which he has been 
called upon to discharge are shown to be 
primarily functions of the Governor, not 
of the High Court. Normally the Gov- 
ernor makes all appointments to civil 
posts in the province or State and regu- 
lates the conditions or service attaching 
thereto, but in view of the special status 
of the High Court, these powers of the 
Governor has been transferred, so far as 
the High Court staff is concerned, to the 
Chief Justice. The history of these 
powers, which are now enshrined in 
Art. 229 of the Constitution, therefore, 
lends support to the view that they are 
exercised by the Chief Justice in his 
individual capacity, not as a representa- 
tive of the High Court as a whole. 


4. Judicial precedents do not af- 
ford much assistance in the determina- 
tion of this question of whether writs 
can be issued to the Chief Justice in res- 
pect of orders passed in exercise of the 
powers conferred by Art. 229, as the 
Supreme Court has hitherto declined to 
express any definite opinion on the sub- 
ject — vide Pradyat Kumar Bose v. 
Chief Justice of Calcutta, AIR 1956 SC 
285, para 14 and Himansu Kumar Bose 
v. Jyoti Prokash Mitter, AIR 1964 SC 
1636, para 18. In Parmatma Sharan v. 
Chief Justice of Rajasthan, AIR 1964 Raj 
13 also the question was left unanswer- 
ed. Reference has been made in the 
course of arguments to In re Babul 
Chandra Mitra, AIR 1952 Pat 309 (FB), 
Pramatha Nath Mitter v. Chief Justice 
of Calcutta, ATR 1961 Cal 545 (SB), T. N. 
Devasahayam v. State of Madras, AIR 
1958 Mad 53 and K. Prabhakaran Nair 
v. State of Kerala, AIR 1970 Ker 27 (FB); 
but those rulings are concerned with the 
issue of writs against decisions taken or 
orders passed by the High Court as a 
whole and have nothing to do with 
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orders passed by a Chief Justice under 
Art. 229. 


5. Learned counsel for the res- 
pondents have conceded that writs may 
issue against a Chief Justice for acts per- 
formed and administrative orders passed 
by him in matters unconnected with the 


High Court, when he exercises powers 
conferred on him by some separatie 
enactment. Such a writ was actually 


issued in Kashi Nath Misra v. Chancellor 
University of Allahabad, AIR 1967 All 
101 to quash an order of nomination 
passed by the Chief Justice of the 
Allahabad High Court under Section 11 
(4) (i) (b) of the Allahabad University 
Act. And if orders of this kind, passed 
iby a Chief Justice acting ex officio with 
regard to matters unconnected with the 
High Court, are open to challenge in a 
writ petition, I see no sufficient reason 
why the administrative or executive 
orders of a Chief Justice (acting in his 
individual capacity, not as a representa- 
tive of the High Court) with regard to 
the High Court staff should not also be 
amenable to the writ jurisdiction. As 
pointed out by learned counsel for the 
petitioners, to hold otherwise would mean 
depriving the staff of this Court of the 
constitutional safeguards and the effi- 
cacious and speedy remedies enjoyed by 
all other civil servants in the State of 
U. P; and in the absence of any compel- 
ling reason, no interpretation should be 
placed on Art. 229 that would have this 
disastrous effect. 


6. An attempt has been made to 
argue on behalf of certain respondents 
that no writ of mandamus can issue to 
the Chief Justice, because it cannot be 
enforced. Disobedience of a mandamus, 
it is urged, can only be checked by re- 
sorting to proceedings for contempt; but 
under Rule 19 of Chapter XVII of the 
Rules of Court, every application for the 
taking of such proceedings has to be laid 
before the Chief Justice for orders; and 
consequently any Chief Justice bent 
upon disobeying the writ could stifle the 
contempt proceedings and thus prevent 
the writ from being enforced. This sug- 
gestion, to my mind, however, is so far- 
fetched that it scarcely deserves consi- 
deration. I find it impossible to conceive 
of any Chief Justice acting in such an 
arbitrary and irresponsible manner and 
disobeying the directions and orders 
issued to him by the High Court acting 
on the judicial side in the exercise of its 
writ jurisdiction. 

T. My conclusion regarding the 
preliminary objection raised by the res- 
pondents, therefore, is that it is without 
force. I am fully satisfied that the High 
Court has the power to issue writs 
against the Chief Justice and the Regis- 
trar in respect of action taken or orders 
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passed in exercise of the powers confer-{ 
red by Art. 229. 


8. I now turn to a consideration 
of the merits of the petition. The griev- 
ance of the petitioners is that the im- 
pugned order of the Chief Justice dated 
1-3-1969 constitutes a radical departure 
from the settled practice previously 
followed in the High Court, whereby 
every Translator who was transferred to 
the cadre of Upper Division Assistants 
was placed at the bottom of the seniority 
list for that cadre, with the result that 
the Assistants already in the cadre had 
a better chance for promotion to higher 
posts, as compared with the newly ab- 
sorbed Translator; for by this latest order 
the seniority of Mahesh Prasad Sriva- 
stava and Sushil Kumar (respondents 4 
and 5) in the Upper Division Assistants’ 
cadre has been fixed on the basis of the 
dates when they were confirmed as 
Translators while working in the Trans- 
lation department and they have become 
senior to the petitioners, who had already 
been working for -years as Upper Divi- 
sion Assistants before the respondents 
joined that cadre. Such a departure from 
the practice previously followed, it is 
argued, is illegal as well as arbitrary, un- 
reasonable and unfair. 


9. It is doubtful, however, whe- 
ther it can be said that there was ever 
any ‘settled practice’ regarding the 
fixation of the seniority of Translators 
transferred to the cadre of Upper Divi- 
sion Assistants. Admittedly, up to 1947, 
each of the posts in the Translation 
Department carried its own particular 
pay; and every Translator who was 
transferred in that period was given sem- 
ority among the Upper Division Assis- 
tants according to the pay which he had 
been drawing. Up to 1947 therefore 
there was no practice of putting a trans- 
ferred Translator at the very bottom of 
the seniority list of Upper Division As- 
sistants. No doubt, this practice appears 
to have béen followed in 1955, when 4 
Translators were transferred and again 
in 1961, when 5 Translators were trans- 
ferred (vide the list given in Annexure 
A to the petition); but paragraph 17 of 
the counter-affidavit filed on behalf of the 
Chief Justice asserts that this was done 
because the Translators concerned were 
“transferred at their own request, after 
giving an undertaking for being placed 
at the bottom”. That allegation has been 
denied in paragraph 15 of the main re- 
foinder affidavit; but here we are faced 
with a disputed question of fact, which 
cannot be resolved in a petition of this 
nature, and the result is that I am not 
in a position to give a finding that the 
fixation of the seniority of those Trans- 
lators who were transferred in 1955 and 
1961 at the bottom of the Upper Divi- 
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sion Assistants’ list was done on the basis 
of ‘settled practice’ rather than on the 
basis of special undertakings given by 
the Translators concerned. 

10. As a matter of fact, the im- 
pugned order dated 1-3-1969, far from 
constituting a departure from previous 
practice, is in harmony with earlier 
orders passed by the Chief Justice in 
1967 and 1968. On 6-9-1967 there was 
an order (quoted in paragraph 34 of the 
petition) which ran as follows: 

 coueeces ʻa.. in determining the senio- 
rity as Upper Division Assistants vis-a- 
vis promotee from the general office and 
translator whose post is transferred to 
the general office. seniority shall be 
determined by length of service in offi- 
ciating capacity as Upper Division Assis- 
tant, service as Translator being counted 
as that of Upper Division Assistant.” 
The petitioners have tried to make out 
(in paragraph 35) that that order was 
kept secret by the Deputy Registrar 
(Establishment), K. L. Chaudhry (father 
of Sushil Kumar, respondent No. 5); but 
this allegation is effectively refuted in 
paragraph 33 of the counter affidavit filed 
on behalf of the Chief Justice. Again 
there was an order on 21-9-1968 (quoted 
in paragraph 41 of the petition as 
follows: 


“It is expedient to have a uniform 
policy for fixing seniority of officials. 
For fixing seniority in any grade the 
criterion should be the date of confirma- 
tion of the official in that grade. Sub- 
ject to any directions from me or the 
Registrar, seniority of officials in all 
grades should be fixed accordingly.” 
And on 19-10-1968 there was a third 
order of the Chief Justice (quoted in 
paragraph 42 of the petition), laying 
down: 


“It appears that formerly, transla- 
tors and officials of Upper Divisicn As- 
sistants grade has the same scale cf pay. 
So, for purposes of operation of the order 
dated 21-9-1968, the two grades can be 
regarded as equivalent for fixing senio- 
rity of translators upon their merger 
into the cadre of upper division assis- 
tants.” 


As already pointed out. none of these 
earlier orders is now challenged in this 
writ petition (nor could they with pro- 
priety be so challenged, since the writ 
petition was not filed until May 1969). 
The impugned order of 1-3-1969 (Annex- 
ure K to the petition) is clearly based on 
them and cannot be treated as a new 
departure, since it openly states: 


“As regards translators, I directed 
on 19-10-1968 that for purposes of opera- 
tion of the order dated 21-9-1968, the 
two grades of translators and upper divi- 
sion assistant (in the old scales) shouid 
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be regarded as equivalent for fixing 
seniority of translators upon their merger 
into the cadre of upper division assis- 
tants. Bearing that principle in mind, 
I find that Sri Mahesh Prasad Srivastava 
and Sri Sushil Kumar (formerly transla- 
tors) are senior to Sri L. J. Raphael and 
others in the regular line. Sri Mahesh 
Prasad Srivastava was confirmed as 
translator on 1-3-1954; Sri Sushil Kumar 
was confirmed as translator on 1-5-1955; 
and Sri L. J. Raphael was confirmed as 
upper division assistants on 4-2-1957. It 
appears that Sri Mahesh" Prasad Sri- 
vastava and Sri Sushil Kumar were 
brought into the regular office in public 
interest, and not upon their reauest. 
Since they were brought into the regular 
line in public interest, they should not 
lose their initial seniority as translators.” 


11. It is clear, therefore, that the 
petitioners have failed to establish that 
there was any definite settled practice 
in the fixation of the seniority of Trans- 
lators who were converted into Upper 
Division Assistants or that the impugned 
order of 1-3-1969 introduced any radical 
change in the principles formerly follow- 
ed. But even if the Chief Justice’s 
order had changed any previous practice, 
I fail to see how it could be struk down 
merely on that score, without it being 
shown that the order in question either 
infringed some statute or rule or was 
fundamentally arbitrary and unfair. 


12. An attempt has been made to 
argue that there is some kind of basic 
legal principle that whenever a person is 
transferred from one cadre to another, 
he cannot be allowed to claim seniority 
on the basis of his service in the first 
cadre but must be placed at the bottom 
of the cadre into which he is absorbed, 
as though he were a new entrant. The 
argument has little force, for the only 
principles that could be considered bind- 
ing would be the principles of natural 
justice and this is not one of those. 
Support is sought in the decision given 
by Desai, J. in State of U. P. v. Sudar- 
shandeo, AIR 1963 All 358, in which it 
was held that a person who had occupied 
the post of. Supervisor of Agricultural 
Schools could not count his service in 
that post for fixing his seniority when 
the post was merged in the cadre of 
Assistant Masters of Government Higher 
Secondary Schools. That ruling, how- 
ever, does not help the petitioners at all, 
for it is merely based on a refusal to 
interference with the discretion of the 
appointing authorities in such matters. 
It was observed:— 


“The respondent has not pointed out 
any law under which his seniority in the 
cadre was to be fixed with reference to the 
date of his appointment, or the date of his 
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confirmation, as Supervisor, Agricultural 
Schools ..... s... It Was for the respon- 


dent to show the rules, if any existed, 
and I do not understand how the op- 
posite-parties could be required to fix 
the respondent’s seniority “as the rules 
may permit” without any rules being re- 
ferred to or brought to their notice. The 
opposite-parties were not bound by any 
provision having the force of law to treat 
him as senior to those Assistant Masters 
who were appointed after 1-3-1941 or 
were confirmed after 1-3-1942. If the 
matter was not covered by rules, it was 
at the discretion of the opposite parties 
and no mandamus could lie to compel 
them to exercise it in a particular 
manner.” 

If this principle is applied to the present 
case, it is obvious that the petitioners 
cannot succeed, unless they can show 
that some statutory provision or rule has 
been infringed. If the appointing autho- 
rity has full discretion to fix seniority as 
it thinks fit, it is open to that authority, 
while fixing the seniority of a person 
transferred from one cadre to another, 
to take into account the period spent by 
such person as a confirmed employee in 
the cadre where he first served. 


13. My attention has been drawn 
to the opening clause of Rule 7 of the 
Allahabad High Court (Conditions of 
Service of Staff) Rules, which runs as 
follows: 


“7(1). Subject to these rules, the 
rules and orders for the time being in 
force and applicable to servants of the 
Crown of corresponding classes in the 
service of the United Provinces Govern- 
ment shall regulate the conditions of ser- 
vice of persons serving on the staff 
attached to the High Court.” 


Clause (1) of this Rule means that if 
there is no provision in the Allahabad 
High Court (Conditions of Service of 
Staff) Rules regarding a particular 
matter affecting the High Court staff’s 
conditions of service, such matter shall 
be regulated by the Government rules 
and orders applicable to the correspond- 
ing classes of U. P. Civil servants. The 
fixation of seniority of persons transfer- 
red from one section of the High Court 
office to another is one such matter, re- 
garding which there are no specific pro- 
visions in the aforementioned High Court 
Rules; and learned counsel for the peti- 
tioners argues that, this being the case, 
the Government orders on the subject 
must be held to regulate this question. 
The particular Government order on 
which reliance is placed is No. 49/1/65 
Appointment (B) Department dated 25-9- 
1968, addressed by the Deputy Secretary 
to all heads of departments and principal 
heads of offices in the State, regarding 
the absorption of surplus employees. The 
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relevant portion of this G. O. may be 
translated as follows: 


“Government has decided that the 
seniority of such employees in their new 
departments or new service or new posts 
shall be fixed in accordance with the 
rules of that department, service or 
post. Where there are no service rules, 
seniority will be fixed according to the 
principles that are followed in that parti- 
cular department, service or post. For 
the purpose of fixation of seniority in the 
new department, the benefit of the period 
of service spent in the old department 
shall not be given. For example, if an 
employee of the office of the Transport 
Commissioner has been declared surplus 
and thereafter has been appointed in the 
office of the Excise Commissioner, the 
seniority of that employee in the office 
of the Excise Commissioner will be fixed 
in accordance with the principles that 
are applicable in the case of those em- 
ployees who are appointed by direct 
recruitment.” 


But this G. O. can searcely be interpret- 
ed as regulating the seniority of a mem- 
ber of a High Court staff who is trans- 
ferred from one section-of the office to 
another. It deals with an entirely dif- 
ferent kind of problem, viz. the fixation 
of the seniority of a person who on 
being thrown out of employment due to 
retrenchment in one department has be- 
come unemployed and then is offered 
employment in a different department. 
Strictly speaking, such a person has no 
right to demand re-employment by the 
Government; and his absorption in the 
second department is an act of charity 
on the part of the Government, which 
feels obliged to take measures to miti- 
gate the hardships brought about by the 
retrenchment. In the case with which 
we are dealing at present, on the other 
hand, respondents 4 and 5 were never 
thrown out of employment for a single 
minute, nor was it ever contemplated 
that they would become unemployed or 
that there would be any break in their 
service. And they were appointed in 
the cadre of the Upper, Division Assis- 
tants not by way of charity on the part 
of the appointing authority but purely 
in order to secure greater efficiency (the- 
demand for Translators having declined 
and the need for more Assistants in the 
general office of the High Court having 
increased), 


The transfer of respondents 4 and 5 
from one section of the High Court to 
another, therefore, was fundamentally 
different from the absorption in various 
Government departments of persons 
thrown out of employment by retrench- 
ment in other departments; and no 
analogy can be drawn between the two. 
I am satisfied that the G. O. relied upon 
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by learned counsel for the petitioners 
has no applicability to the present case; 
and the argument based on Rule 7(1) of 
the High Court (Conditions of Service of 
Staff) Rules thus falls to the ground. 


14, The petitioners have thus 
failed to show that there was anything 
illegal about the impugned order. Nor 
am I prepared to hold that the order 
was arbitrary or inherently unfair. The 
principle followed applies not only to 
respondents 4 and 5 but also to any other 
Translator who may be transferred to 
the cadre of Upper Division Assistants 
in future. And ds pointed out in the 
order itself, the decision is based on the 
equitable ground that a Translator vho 
is brought into the regular line in the 
public interest (not at his own request) 
should not thereby be made to forfeit 
the seniority which he has gained by 
working in the High Court office as a 
confirmed Translator. The petitioners 
have suggested in their petition that the 
Chief Justice was somehow deceived by 
interested parties in the office (especial- 
ly K. L. Chaudhry. the father of res- 
pondent No. 5); but whatever the machi- 
nations of the office staff may have been, 
there is nothing in the material before 
me to show that the Chief Justice did 
not apply his own mind to the problem 
of seniority or that he was affected by 
‚any extraneous considerations when he 
passed the impugned order. It is im- 
portant to note that no mala fides what- 
soever have been imputed to the Chief 
Justice Himself in this matter. 


15. Stress has been laid on the 
fact that in the beginning both Mahesh 
Prasad Srivastava (respondent No. 4) 
and Sushil Kumar (respondent No. 5) 
were placed at the bottom of the grada- 
tion list of Upper Division Assistants; 
and the argument has been advanced 
that once their seniority had been fixed 
in this manner, it ought not to have been 
subsequently changed. There is nothing 
to show, however, that any considered 
decision was taken by the Chief Justice 
regarding the seniority of these two 
particular respondents before the im- 
pugned order was passed on 1-3-1969. In 
para 24 of the petition it is stated that 
Mahesh Prasad had made three repre- 
sentations, asking for his seniority in the 
Upper Division Assistants’ cadre to be 
re-fixed on the basis of his confirmation 
as Translator, and all these representa- 
tions were rejected. But in his counter- 
affidavit (para 6) Mahesh Prasad, though 
admitting that he made representations, 
has denied that they were ever rejected: 
and there is no material before me to 
substantiate the petitioner’s allegation in 
this respect. 


As regards Sushil Kumar, my atten- 
tion has been drawn to Annexure E to 
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the petition, a letter addressed by the 
Registrar to the Government on 8-8- 
1967, in which it was said that “the 
Court is reducing one permanent post 
of Translator and absorbing the incum- 
bent in the general office in the Upper 
Division grade, placing him at the 
bottom of permanent assistants, pending 
further orders of Governmen?’’. But this 
was obviously not meant to be the final 
word on the subject of his seniority, 
even by the Registrar, let alone the Chief 
Justice. It is clear therefore that no 
factual basis has been established for the 
argument that the seniority of respon- 
dents 4 and 5 was originally fixed by the 
Chief Justice, after due deliberation, at 
the bottom of the Upper Division Assis- 
tants’ cadre. Moreover, even if that had 
been the case, I fail to see what there 
was to prevent the Chief Justice from 
altering that seniority later on, on his 
deciding to apply different principles, for 
no question of res judicata can arise in 
respect of such administrative orders. 


16. My conclusion is that no case 
has been made out by the petitioners for 
any interference with the impugned 
order of 1-3-1969 by means of a writ.’ 
It is neither opposed to any statutory 
provision or rule, nor is it arbitrary or 
inherently unfair. It does not constitute 
a radical change from any ‘settled prin- 
ciple’ previously followed in the matter 
of the fixation of seniority, nor does it 
appear to haye reversed any previous 
decision of the Chief Justice with regard 
to respondents 4 and 5. And even if it 
had changed the prinicples or reversed 
an earlier order, it would still not have 
been open to challenge, since the powers 
exercised by the Chief Justice when pas- 
sing administrative orders are wide 
enough to permit him to introduce such 
changes (provided they do not run 
counter to any rule and are not arbi- 
trary, unreasonable or unfair). 


17. There remains to be consi- 
dered the orders of promotion passed in 
respect of Mahesh Prasad Srivastava and 
Sushil Kumar after their seniority had 
been fixed by the order of 1-3-1969. 
Only two such orders were passed before 
the writ petition was filed: one on 23-4- 
1969, when Mahesh Prasad was promot- 
ed to the post of Assistant Superinten- 
dent in the Administrative Department; 
and the second on 25-4-1969, when Sushil 
Kumar was promoted to the post of As- 
sistant Superintendent in the Copying 
Department. After the filing of the writ 
petition, a third order was passed on 
24-5-1969 (subject to the decision of this 
petition), promoting Sushil Kumar to the 
post of Assistant Superintendent in the 
Administrative Department, but I am not 
concerned with that — it will be for the 
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Registrar or the Chief Justice to decide 
how far it is affected by the findings 
arrived at by me in relation to the 
orders which are directly challenged in 
this petition. 


18. Two objections have been 
raised against the impugned orders of 
promotion (a) that they were passed by 
the Chief Justice, instead of by the Re- 
gistrar and (b) that they were passed 
on the basis of seniority, instead of 
merit, as required by the Rules. 


13. Both the impugned orders (re- 
produced in Annexures R 1 and R 2 to 
the rejoinder filed against the counter 
affidavit of Mahesh Prasad) consist of a 
proposal put up by the Additional Re- 
gistrar, an endorsement thereon addres- 
sed to the Chief Justice by the Registrar 
in the words “As proposed?” and a final 
order by the Chief Justice in a single 
word “Approved”. Learned’ counsel for 
the petitioners argue that these promo- 
tions should have been made by an order 
of the Registrar, in view of Rule 10 of 
the Allahabad High Court (Conditions of 
Service of Staff) Rules, and that it was 
illegal for the Chief Justice to pass the 
orders himself, when he had delegated 
the power of appointment to the Regis- 
trar under those Rules. An attempt has 
been made to counter this argument by 
referring to the clause in Rule 10 which 
says that the promotions shall be made 
in the manner provided “subject to any 
general or special order passed by, the 
Chief Justice”; but there is a Division 
Bench decision in Ram Singh Jauhary 
v. Hon’ble the Chief Justice, Spl. Appeal 
No. 33 of 1968, D/- 24-1-1969 (Al), in 
which it has been held that these’ words 
are not applicable to promotions to selec- 
tion posts (under Rule 9} and in any case 
merely empower the Chief Justice to re- 
gulate the procedure of selection, not to 
pass orders of promotion himself. 


I do not consider it necessary to 
enter into this controversy in the pre- 
sent case, however, as in my opinion, 
even if the signing of the impugned 
orders of promotion by the Chief Justice 
was irregular, that irregularity is not of 
such a nature as to vitiate the orders or 
to justify their being quashed. It is per- 
fectly clear from the endorsement made 
by the Registrar that he too approved 
of the Additional Registrar’s proposals 
and that had he chosen to pass orders 
himself, instead of just recommending 
the proposals and obtaining the orders 
of the Chief Justice thereon, he would 
have passed precisely the same orders 
as the Chief Justice has done. No useful 
purpose, therefore, would be served by 
issuing a writ to quash the orders of 
promotion signed by the Chief Justice, 
merely to get them replaced by identical 
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orders passed and signed by the Re- 


gistrar. 


20. The other objections raised by 
the petitioners, viz. that the impugned 
orders of promotion were passed on the 
basis of seniority instead of merit, is 
valid only in the case of order promoting 
Mahesh Prasad. The promotion of Sushil 
Kumar on 25-4-1969, not being a promo- 
tion to one of the selection posts enume- 
rated under Rule 9 of the High Court 
(Conditions of Service of Staff) Rules, 
was governed by Rule 8, which lays 
down that “promotion shall 
ordinarily be made according to senio- 
rity”; and consequently he was rightly 
chosen for promotion to the post of As- 
sistant Superintendent of the Copying 
Department, because he was the senior- 
most Upper Division Assistant available 
for promotion according to the final 
gradation list settled in accordance with 
the Chief Justice’s orders about senio- 
rity. 

21. The promotion of Mahesh 
Prasad, however, was to a selection post 
and clearly fell under Rule 9, which 
runs: 


“Promotion to the following posts of 
responsibility or trust or which require 
special qualifications shall be made by 
selection, irrespective of seniority; 
(viii) Assistant Superintendent, Admin- 
istrative Department.” 


‘Selection irrespective of seniority’ obvi- 
ously implies that the person promoted 
must be chosen out of a number of 
eligible candidates, after their respective 
merits have been compared. But the 
actual order passed in Mahesh Prasad’s 
case (Annexure R1 to the rejoinder) 
shows that quite a different procedure 
was followed. The note put up by the 
Additional Registrar contains the follow- 
ing remarks: 


“There is a vacancy in the post of 
Assistant Superintendent consequent on 
the transfer of Sri K. N. Srivastava to 
Lucknow. This is a selection post. Both 
seniority and merit have to be taken 
into consideration in making the appoint- 
ment. According to the latest orders of 
Hon’ble C. J. Sri Mahesh Prasad Sri- 
vastava is the seniormost Upper Division 
Assistant entitled to this promotion. He 
is a graduate and has a good record of 
service.” 


These remarks are followed by the pro- 
posal itself, without further comment; 
and then comes the endorsement by the 
Registrar (‘As proposed?’) and by the 
Chief Justice (‘Approved’). It is note- 
worthy that in the Additional Registrar’s 
remarks, seniority, far from being dis- 
regarded as required by Rule 9, is given 
the greatest prominence, being mentioned 
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before merit. And although there is 
some reference to merit (‘He is a 
graduate and has a good record of ser- 
vice”), there is no selection on the basis 


of merit, for Mahesh Prasad’s record has 
mot been compared with that of anyone 
else. During the hearing of arguments. 
I inquired whether any character rolls 
or records of service had been placed 
before the Chief Justice at the time when 
the proposal was put up for orders; and 
the reply given on behalf of the Chief 
Justice was that, as far as he could 
recollect, nothing was placed before him 
except the Additional Registrar’s note, 
which is incorporated in Annexure R i1. 
I am satisfied therefore that the promo- 
tion of Mahesh Prasad to the post of 
Assistant Superintendent of the Admin- 
istrative Department was not made by 
‘selection irrespective of seniority’, as 
required by Rule 9. 


22. Learned counsel appearing for 
the Chief Justice has tried to show that 
even though the impugned order or pro- 
motion (Annexure R 1) is not in confor- 
mity with Rule 9, it is nevertheless 
valid, as it is covered by a general order 
passed by an earlier Chief Justice in the 
year 1964. In this connexion reliance is 
placed on the concluding phrase of R. 10, 
which runs as follows: 


“Promotion to the post of Deputy 
Registrar and Assistant Registrar shall 
be made by the Chief Justice in his dis- 
cretion, promotion to posts mentioned in 
Rule 9 shall be made by the Registrar 
by selection and promotions to all other 
posts shall be made by Registrar by 
transfer from one department of the 
office to another in accordance with 


these rules, subject to any general ‘or 
special order passed by the Chief 
Justice.” 


The order in question was set forth in 
a note drawn up by the then Registrar 
on 17-7-1964, the relevant portion of 
which runs: 


“These selection posts are enumerat- 
ed in Rule 9 of the Allahabad High 
Court (Conditions of Service of Staff) 
Rules. The same rule also lays down 
the criteria on which promotions to such 
posts are to be made. It says that pro- 
motions to such posts shall be made by 
selection irrespective of seniority. That 
means that the criteria is not so much 
seniority as merit which is to be judged 
by the past record of service and i: is 
in the discretion of the Registrar to 
judge the suitability of an assistant. But 
sometimes it happens that good and cap- 
able assistants do not get a chance of 
showing their merit because of having 
always been posted on less important 
posts for no fault of theirs. It would, 
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therefore, be proper to give the seniors 
a chance before putting a junior above 
them unless of course, they themselves 
have declined to work on the selection 
post. If on such trial an assistant is 
found to be not up to the mark he 
should be declared unfit and condemned 
for future promotion. On the other 
hand, the assistant who after his selec- 
tion has justified the appointment and is 
found to be up to the mark during the 
probation, should be confirmed irrespec~ 
tive of seniority.” 


But there is absolutely no indication that 
the principle laid down in the above 
quoted passage was ever sought to be 
applied in the present case. There was 
no suggestion in the Additional Regis- 
trar’s note of 23-4-1969 that Mahesh 
Prasad had not had a chance of showing 
his merit because he had always been 
posted on less important posts or that 
it would be proper to give him a chance 
before putting a junior above him. I 
am satisfied in the circumstances that 
the argument based on the 1964 order, 
which was not put forward till the con- 
cluding stage of arguments had been 
reached, is a mere afterthought and that 
the 1964 order was never in the minds 
of the Additional Registrar, the Regis- 
trar and the Chief Justice when the im- 
pugned promotion order was passed on 
23-4-1969. 


23. My conclusion regarding the 
promotion orders passed before this writ 
petition was filed is that the order of 
25-4-1969 promoting Sushil Kumar was 
properly passed in accordance with R. 8 
and cannot be challenged, but the order 
of 23-4-1989 promoting Mahesh Prasad 
is invalid for non-compliance with R. 9 
and must be struck down. 


24. The result is that this writ 
petition fails as regards the order of 1-3- 
1969 fixing seniority and the promotion 
order of 25-4-1969. The petition suc- 
ceeds, however, with regard to the order 
of 23-4-1969 (promoting Mahesh Prasad) 
and a writ is granted to quash that 
order. The Registrar is directed to pass 
a fresh order to fill the vacancy in the 
post of Assistant Superintendent, Ad- 
ministrative Department, in strict con- 
formity with the provisions of Rule 9. 
The writ petition is decided according- 
ly. In view of their partial success and 
failure the parties shall bear their own 
costs. 


Order accordingly. 





1971 Nagar Mahapalika, Lucknow v. 


AIR 1971 ALLAHABAD 53 (V 58 C 13) 
K. C. PURI AND O. P. TRIVEDI, JJ. 


Nagar Mahapalika, Lucknow, Com- 
plainant, Appellant v. Ram Dhani, Ac- 
cused, Respondent. 


Criminal Appeal No. 682 of 1968, D/- 
3-2-1970, from order of Addl. Dist. & 
S. J. Lucknow, D/-8-7-1968. 


. Prevention of Food Adulteration Act 
(1954), S. 8, as amended by Amendment ` 
Act 49 of 1964 — Appointments of Food 
Inspector and Public Analyst — Amend- 
ing Act did not repeal S. 8 — It only 
conferred concurrent power on Central 
Government for appointment of Public 
Analyst —- Powers of Food Inspector and 
Public Analyst appointed under 1954 Act 
not affected by amendment of S. 8 AIR 
1960 All 546 (FB), Dist. 1968 AN WR 
207 based on AIR 1960 All 546 (FB), Dis- 
sented from; 1968 All WR 675, Foll. 
(Para 2) 


Paras 


Cases Referred: Chronological 

(1968) 1968 All WR (HC) 207 
1968 All Cri R 139, Prabhu Dayal 
v. The State 

(1968) 1968 All WR (HC) 675 
1968 All Cri R 444, Yadram v, .. 


State 
(1960) ATR 1960 All 546 (V 47)= 
1960 All WR (HC) 229 = 1960 
Cri LJ 1175 (FB), Municipal 
Board, Kanpur v. Behari Lal 2 
Mahesh Chandra, for Appellant; R. R. 
Singh, for Respondent. 


TRIVEDI, J. :— This appeal has been 
filed by the Nagar Mahapalika Lucknow 
and is directed against the judgment and 
order of the Additional Sessions Judge, 
Lucknow dated 8th July, 1969, allowing 
an appeal and setting aside the convic- 
tion and sentence which was passed 
against Ram Dhani respondent under 
Section 7/16 of the Prevention of Food 
Adulteration Act. Ram Dhani was put 
on trial for offence punishable under 
Section 7 read with Section 16 of the 
Prevention of Food Adulteration Act, the 
prosecution case being that on 21-8-1965, 
S. N. Ojha. Food Inspector, found Ram 
Dhani carrying milk. He purchased 
sample of milk from him after payment 
of price on 21-8-1965. The sample was 
in due course sent to the Public Analyst, 
Agra. Sri R. S. Srivastava, who sub- 
mitted his report on 21-9-1965 to the 
effect that the sample was adulterated. 
The accused Ram Dhani respondent did 
not plead guilt to the charge framed 
against him. The trying Magistrate 
found the charge proved and Ram Dhani 
guilty of commission of an offence 
punishable under S. 7/16 of the Preven~ 
tion of Food Adulteration Act, and sen- 
tenced him to pay a fine of Rs. 1000/-; 
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whereupon Ram Dhani appealed and 
challenged validity of the order of con- 
viction and sentence on the ground, 
amongst others, that the Food Inspector, 
who claimed to have taken the sample 
and the Public Analyst, who submitted 
the report, and, which formed the basis 
of conviction, were appointed under the 
Prevention of Food Adulteration Act, 
1954 and not under the Prevention of 
Food Adulteration Act as amended by 
Act 49 of 1964 with the result that upon 
amendment of the Act by the said Act 
of 1964, they became functus officio and 
had no power to discharge any functions 
under the said Act. This submission 
found favour with the Additional Ses- 
sions Judge who allowed the appeal and 
set aside the conviction and sentence of 
Ram Dhani. It is in these circumstances 
that the Nagar Mahapalika, Lucknow 
comes to this Court. 


2. Only one submission was made 
by the learned counsel for the appellant 
before us. It was urged that the Addi- 
tional Sessions Judge was in error in 
applying the case of Prabhu Dayal v. 
The State, 1968 All WR 207 to the pre- 
sent case. There is much force in the 
submission of the learned counsel for the 
appellant. The case of Prabhu Dayal v. 
The State was based on the decision of 
a Full Bench of this Court in Municipal 
Board, Kanpur v. Behari Lal, 1960 All 
WR 229 = (AIR 1960 All 546) (FB). The 
case of Municipal Board, Kanpur, appears 
to be clearly distinguishable. In: that 
case the appointment of Dr. A. C. 
Chatterjee as Public Analyst had been 
made under the U. P. Pure Food Act, 
1950, in September, 1953, and, therefore, 
the argument was that he could not be 
treated as a Public Analyst under the 
Prevention of Food Adulteration Act, 
1954. he not having been appointed a 
Public Analyst under the provisions of 
the Prevention of Food Adulteration Act, 
1954. This argument was accepted by 
the Full Bench on the ground that the 
Pure Food Act, 1950 was repealed by 
Section 25 of the Prevention of Food 
Adulteration Act, 1954, and, therefore it 
was held that the repeal of the U. P. 
Pure Food Act had the necessary con- 
sequence of terminating the appointment 
of Public Analyst appointed under that 
Act having regard to the totality of pro- 
visions contained in the Prevention of 
Food Adulteration Act, 1954. In the 
present case, the Food Inspector and the 
Public Analyst were appointed under a 
notification dated 27-7-1959 issued under 
the provisions of the Prevention of Food 
Adulteration Act, 1954. The provision 
relating to appointment of a Public 
Analyst is contained in Section 8 of the 
Prevention of Food Adulteration Act, 
1954. By Act 49 of 1964 Section 8 was 
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amended only to this extent that the 
Central Government was given con- 
current powers with the State Govern- 
ment in the matter of appointment of a 
Publice Analyst through notification; Act 
49 of 1964 did not repeal any pari of tne 
Prevention of Food Adulteration Act, 
1954 which then existed and any amend- 
ments in specific provisions of the said 
Act which were effected by Act 49 of 
1964 clearly will not have the effect of 
repeal of any part of the said Act. That 
being so, the present case reveals real 
distinction with the facts which came up 
for consideration before the Full Bench 
in the case of Municipal Board, Kanpur, 
and, therefore, the decision of the Full 
Bench in that case did not apply and 
could not be the basis for decision of the 
present case. Inasmuch as we take this 
view, with geat respect, we cannct agree 
with the decision in the case of Prabhu 
Dayal. The learned counsel for the ap- 
pellant drew our attention to a Bench 
decision of this Court in the case of 
Yadram v. State, 1968 All WR 675. In 
that case also a question was raised 
questioning the appointments of Food 
Inspector and the Public Analysts on the 
ground that the appointments having 
been made under the Prevention of Food 
Adulteration Act, 1954 and not after the 
said Act. had been amended in 1964, their 
appointments did not hold good and they 
were incompetent to function for carry- 
ing out the provisions of the Prevention 
of Food Adulteration Act as amended in 
1964. This contention was repelled in 
that case.“ It was observed: 


“A comparison of these two versions 
of Section 8 will show that, apart from 
mere verbal changes that do not affect 
the meaning, all that has been done by 
way of amendment is to add a provi- 
sion for the appointment of Public Ana- 
lysts by the Central Government and to 
delete the second proviso. The original 
Act empowered the State Government 
alone to make appointments, whereas the 
amended Act confers concurrent juris- 
diction in this respect on the Central 
Government as well. The power to 
make appointments, conferred on the 
State Government by the section as it 
originally stood. remains unaffected by 
the amendment; and we fail to under- 
stand how in such circumstances the 
amendment can be construed as ‘repeal- 
ing’ the original section.” 


’ Tt was held that a Public Analyst ap- 
pointed under the unamended provision 
could be deemed to be a Public Analyst 
under that Act after its amendment in 
1964. We are in respectful agreement 
with the view expressed in that case, and 
for reasons already stated, hold that the 
appointments of the Food Inspector and 
the Public Analyst by notificaticn dated 
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27-7-1959 were valid and effective and 
they possessed power to function under 
the Act after its amendment in 1964 
and that the Food Inspector possessed 
the power to take the sample and the 
Tanig Analyst to submit a report as he 
id. 


We alow the appezl and set aside 
the judgment and order of the Addi- 
tional Sessidéns Judge, Lucknow, dated 
8-7-1968, and remand the case to him’ 
with a direction that he shall rehear the 
appeal of Ram Dhani on merits. in the 
light of observations made above. 

Appeal allowed. 
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S. N. KATJU, S. D. KHARE, 
G. C. MATHUR, H. N. SETH 
AND M. H. HUSSAIN, JJ. 


Ram Murti Saran, Petitioner v. State 
of U. P. and others, Opposite Parties. 

Civil Misc. Writ No. 3755 of 1967, 
D/-7-4-1970. 


(A) Houses and Rents — U. P. (Fem- 
porary) Control of Rent and Eviction Act 
(3 of 1947), Ss. 7-F and 3 — State Gov- 
ernment acts as a quasi-judicial autho- 
rity in deciding a case relating to grant 
of permission, under S. 3, to landlord for 
filing a civil suit for eviction of tenant 
from an accommodation. AIR 1965 SC 
1767 & AIR 1970 All 467 (FB) & 1968 
All LJ 1021, Rel. on. (Constitution of 
India, Art. 226). (Paras 2, 12, 48, 67) 


(B) Houses and Rents — U. P. (Tem- 
porary) Control of Rent and Eviction Act 
(3 of 1947), Ss. 7-F and 3 — State Gov- 
ernment is bound to give reasons for its 
orders under S. 7-F arising out of pro- 
ceedings for grant of permission under 
S. 3 to file a civil suit for eviction of 
tenant. 1965 All LJ 740 & 1965 All LJ 
961, Overruled: AIR 1966 SC 671, held 
overruled in AIR 1967 SC 1606. (Con- 
stitution of India, Art. 226). 


(Per majority— S. N. Katju and 
S. D. Khare, JJ. contra). The State Gov- 
ernment is bound to give reasons for its 
orders under Section 7-F of the U. P. 
(Temporary) Control of Rent and Evie- 
tion Act in proceedings arising out of an 
application under Section 3 of that Act 
for permission to a Icndlord -to file a 
suit in the Civil Court for the eviction 
of a tenant from an accommodation. AIR 
1970 All 467, Affirmed; 1965 All LJ 740 
& 1965 All LJ 961. Overruled: AIR 1966 
SC 671. held overruled in AIR 1967 SC 
1606. Case law discussed. (Para 67) 


Both on principles and on authority, 
every administrative officer exercising 
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quasi-judicial functions is bound to give 
reasons in support of the order he 
makes. AIR 1970 Guj 1 (FB), Followed. 

(Para 64) 


Where the administrative authorities, 
which have not the habit of mind acting 
judicially, are required to act judicially, 
they must give reasons for their orders 
as the giving of reasons (i) gives satisfac- 
tion to the party as it comes to know 
why an adverse order has been passed 
against it; (ii) prevents or at least 
minimises arbitrariness and ensures the 
application of mind; and (iii) makes the 
exercise of the constitutional power of 
the High Courts under Arts. 226 and 227 
and of the Supreme Court under Arti- 
cle 136 effective. Case law discussed. 

(Para 63) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 150 (V 57)= 
(1970) 1 SCR 457, A. K. Kraipak 

v. Union of India 30 
(1970) AIR 1970 SC 971 (V 57)= 
Civil Appeal No. 1617 of 1968, 
D/-27-9-1968, Bhagwan Das v. 

Paras Nath 58 
(1970) AIR 1970 SC 1919 (V 57)= 
1969 All WR (HC) 281, Moham- 

mad Ismail v. Nanhey Lal 5, 25, 

26, 33, 45, 49, 58 
(1970) AIR 1970 All 467 (V 57) = 


1968 All LJ 809 (FB), Haji 

Manzoor Ahmad v. State of 

U. P. 2, 27, 48, 
49, 50, 55 


(1970) AIR 1970 Guj 1 (V 57) = 
1970 Lab IC 35 (FB), Testeels 
Ltd. v. N. M. Desai 

(1959) AIR 1969 SC 198 (V 56)= 
(1969) 1 SCR 317, Suresh Koshy 
George v. University of Kerala 30 

(1989) AIR 1969 SC 329 (V 56)= 
(1969) 1 SCR 808, Maharashtra 
State Road Transport Corpora- 
tion v. Balwant Regular Motor 
Service, Amravati 9 

(1969) AIR 1969 SC 414 (V 56)= 
1969 Cri LJ 663, Som Datt v. 
Union of India 5, 34, 45, 


> 


45, 64 


(1969) AIR 1969 SC 1297 (V 56)= 


(1970) 1 SCR 335, State of 
Gujarat v. Patel Raghav Natha 
3, 37, 43, 
44,, 60, 62 


(1969) ATR 1969 NSC 115 (V 56)= 

Civil Appeal No. 681 of 1966, 

D/- 29-4-1969. State of Madhya 

Pradesh v. Narsinghdas aca 

das Mehta 37, 61, 62 
(1969) Civil Appeal No. 2959" of 

1966, D/- 28-10-1969 = (1969) 3 

SCC 868, Travancore Rayon 

Ltd. v. Union of India 3, 37, 


39, 62 
(1968) 1968 All LJ 1021 = 1968 
All WR 883 (SC), Vasudeo 
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(1967) AIR 1967 SC 1606 (V 54)= 
(1967) 3 SCR 302, Bhagat Raja 
v. Union of India 3, 4. 19, 27, 
36, 37, 38, 55, 
6l, 62, 63 

(1967) Civil Appeal No. 657 of 
1967, D/-17-8-1967 = 1967 Mah 

LJ 981 (SC), Prag Das Umar 

Vaishya v. Union of India 


3, 
37, 62 
(1966) ATR 1966 SC 671 (V 53)= 
(1966) 1 SCR 466, Madhya Pradesh 
Industries Ltd. v. Union of 
3. 17, 52, 


India 
55. 62, 63 
(1966) AIR 1966 SC 1449 (V 53)= 
(1966) 3 SCR 365, E. A. Coop. 
Housing Society v. State of 
Maharashtra 


All. 55 


2, 48 


- (1966) ATR 1966 SC 1827 (V 53)= 


(1967) 1 SCJ 855, State of Madras 
v. A. R. Srinivasan 53 
(1966) AIR 1966 SC 1922 (V 53)= 
(1966) SCR (Supp) 104, Nandram 
Hunatram v. Union of India 54 
(1965) AIR 1965 SC 1767 (V 52)= i 
1965 All LJ 353, Lala Shri 
Bhagwan v. Ram Chand 
(1965) 1965 AH LJ 740, Vinod 
Chandra Maheshwari v. State 
of U. P. 17, 49 
(1965) 1965 All LJ 961 = ILR 
(1966) 1 All 148, Bhagwat Prasad 
v State of Uttar Pradesh 17, 49 
(1961) ATR 1961 SC 1669. (V 48)= 
(1962) 2 SCR 339, Harinagar 
Sugar Mills Ltd. v. Shyam 
Sunder 
(1952) 1952-1 KB 338 = 1952-1 
All ER 122, Rex v. Northumber- 
land Compensation Appeal Tri- 
bunal 5 


Kamta Nath and Smt. R. D. Gupta, 
for Petitioner; Shambhu Pd., Krishna 
Murari Srivastava and Standing Counsel, 
for Opposite Parties. 


S. N. KATIU, J.:— The two ques- 
tions which has been referred to us for 
our opinion are as follows:— 


1. Whether the State Government 
acts as a quash-judicial authority when 
deciding a ease relating to the grant of 
permission under Section 3 of the U. P. 
(Temporary) Control of Rent and Evic- 
tion Act for filing a suit in the civil 
court against a tenant for his eviction 
from any accommodation? Whether the 
State Government is bound to give 
reasons for its orders under Sec. 7-F af 
the U. P. (Temporary) Control of Rent 
and Eviction Act in proceedings arising 
out of an application under Section -3 of 
the U. P. (Temporary) Control of Rent 
and Eviction Act for permission to file 
a suit in a civil court for the eviction 
of a tenant from an accommodation? 


2, 48 
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2. I have had the advantage cf 
perusing the judgments of my brothers 
Khare and Mathur and I am inclined to 
agree with my brother Khare. The 
Majority view of our Full Bench in Haji 
Manzoor Ahmad v. State of U. P., 1968 
All LJ 809 = (AIR 1970 All 467 (FB) ) 
in which it was held that proceedings 
under Section 7-F of U. P. (Temporary) 
Control of Rent and Eviction Act (herein- 
after referred to as the Act) are quasi 
judicial in character, was affirmed by the 
Supreme Court in Lala Shri Bhagwan v. 
Ram Chand, 1965 All LJ 353 = (AIR 
1965 SC 1767). The Supreme Court fur- 
ther re-affirmed the aforesaid view in 
Vasudeo Chaube v. Vaidya Nand Kishore, 
1968 All LJ 1021. My answer to the first 
question, therefore, is in the affirmative, 


3. The answer to the second 
question is not free from difficulty. The 
Supreme Court in Bhagat Raja v. Union 
of India, AIR 1967 SC 1606 overruled its 
earlier decision in Madhya Pradesh In- 
dustries Ltd. v. Union of India, AIR 1966 
SC 671. On an appeal under Art. 136 
of the Constitution of India from an 
order of the Central Government it 
was held that the Central Govern- 
ment should have passed a speaking 
order. The same view was expressed in 
the subsequent decisions of the Supreme 
Court in Prag Das Umar Vaishya v. 
Union of India, Civil Appeal No. 657 of 
1967, D/-17-8-1967 (SC); State of Madhya 
Pradesh v. Narsinghdas Janki Das Mehta, 
Civil Appeal No. 681 of 1966, D/- 29-4- 
1969 = (reported in AIR 1969 NSC 115); 
M/s. Travancore Rayon Ltd. v. Union of 
India, Civil Appeal No. 2252 of 1966, D/- 
28-10-1969 (SC) and State of Gujarat v. 
Patel Raghav Natha, AIR 1969 SC 1297. 
The following observations wer2 made 
by Subba Rao, J. in his minority judg- 
ment in AIR 1966 SC 671 (supra). 


“There is no essential distinction be- 
tween a Court and an administrative tri- 
bunal. A Judge is trained to look at 
things objectively, uninfuenced by con- 
siderations of policy or expediency, but, 
an executive officer generally looks at 
things from the standpoint of policy and 
expediency. The habit of mind of an 
executive officer so formed cannot be 
expected to change from function to 
function or from act to act. So it is es- 
sential that some restrictions shall be 
imposed on tribunals in the matter of 
passing orders affecting the rights of 
parties; and the least they should do is 
to give reasons for their orders.” 


~ 4, It may be desirable that a Tri- 
bunal while passing its order in a case 
referred to it in revision, as it was in 
the cases before us, should give its 
reasons for the decision arrived at by it. 
Such an order passed by a Tribunal 
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may be questioned befcre the Supreme 
Court on appeal under Art. 136(1) of the 
Constitution or it may be challenged 
before the High Court under Art. 226 of 
the Constitution and it may be proper 
that the Supreme Court or the High 
Court should have the benefit of examin- 
ing the reasons on the basis of which the 
Tribunal had arrived at its decision. 
But there appears to be no provision 
under Section 7-F of the Act which can 
compel, as a matter of law, the State 
Government to record its reasons while 
passing an order under Section 7-F of 
the Act. It may be desirable for the 
State Government to record its reasons 
while giving its decision in proceedings 
under Section 7-F of the Act. But as 
long as there is no specific provision 
directing the State Government to make 
a speaking order while giving its deci- 
sion under Section 7-F of the Act, an 
order passed by it on an application im 
revision cannot be struck down merely 
on the ground that it has not given any 
reason for its decision. The observations 
of the Supreme Court in the aforesaid 
cases were made with particular refer- 
ence to the provisions cf the enactments 
under which the orders in question be- 
fore the Supreme Court were passed 
and they can only be considered as 
directory in nature so far as they relate 
to an order passed by the State Govern- 
ment under Section 7-F of the Act. My 
brother Khare has considered the deci- 
sions of the Supreme Court which fol- 
lowed Bhagat Raja’s case, AIR 1967 SC 
1606 and I fully agree with his reasons 
that the decisions in the aforesaid cases 
have to be read in the context of the 
provisions of the particular enactments 
with which those cases were concerned. 


5. One decision of the Supreme 
Court which could be said to be directly 
on the point as it relates to the Act is 
Mohammad Ismail v. Nanhey Lal, 1969 
All WR 281 = (AIR 1970 SC 1919). It 
was observed therein: 


“Neither the District Magistrate nor 
the Commissioner nor the State Govern- 
ment is obliged to disclose any reason 
which may influence such authorities in 
coming to their decision.” 


If the State Government is not obliged to 
disclose any reason while coming to its 
decision it naturally follows that an 
order passed by it under S. 7-F of the 
Act cannot be struck down merely on the 
ground that no reasons have been stated 
in the order of the State Government. 
Again in Som Datt v. Union of India, 
AIR 1969 SC 414 it was observed by the 
Supreme Court:— 


EAE Apart from any require- 
ments imposed by the statute or statu- 
tory rules expressly or by necessary im- 
plication we are unable to accept the 
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contention of Mr. Datta that there is any 
general principle or any rule of natural 
justice that a statutory tribunal should 
always and in every case give reasons in 
support of its decision. 


In English law there is no general 
rule apart from the statutory require- 
ment that the statutory tribunal should 
give reasons for its decision in every 
ease. In Rex v. Northumberland Com- 
pensation Appeal Tribunal, 1952-1 KB 
338 it was decided for the first time by 
the Court of Appeal that if there was a 
“speaking order” a writ of certiorari 
could be granted to quash the decision 
of an inferior Court or a statutory tri- 
bunal on the ground of error on the face 
Of record aie see cee ce sor Joos leest se 
It was observed that if the tribunal did 
state its reasons and those reasons were 
wrong in law a writ of a certiorari 
might be granted by the High Court for 
quashing the decision ........ dace 


But the decision in this case led to 

an anomalous result, for it meant that 
_ the opportunity for certiorari depended 
on whether or not the statutory tribunal 
chose to give reasons for its decision, in 
other words, to make a ‘speaking order’. 
Not all tribunals, by any means, were 
prepared to do so, and a superior Court 
had no power to compel them to give 
reasons except when the statute required 
it. This incongruity was remedied by the 
Tribunals and Inquiries Act, 1958 (S. 12) 
(6 and 7 Elizabeth 2 C. 66), which pro- 
vides that on request a subordinate autho- 
rity must supply to a party genuinely 
interested the reasons for its decision. 
Section 12 of the Act states that when a 
tribunal mentioned in the First Schedule 
of the Act gives a decision it must give 
a written or oral statement of the reasons 
for the decision, if required to do so on 
or before the giving or notification of the 
decision. The statement may be refus- 
ed or the specification of reasons restrict- 
ed on grounds of national security, and 
the tribunal may refuse to give the 
statement to a person not principally 
concerned with the decision if it thinks 
that to give it would be against the in- 
terests of any person primarily concern- 
ed. Tribunals may also be exempted by 
the Lord Chancellor from the duty to 
give reasons but the council on Tribu- 
nals must be consulted on any proposal 


6. As mentioned above, there is 
nothing in Section 7-F of the Act which 
can compel the State Government to 
give its reasons while passing its order. 
On the other hand, the exercise of the 
power of the State Government under 
Section 7~F of the Act appears to be dis- 
eretionary and it can “make such orders 
as appears to it necessary for the ends 
of justice.” 


Ram Murti Saran v. State (FB) (Katju J.) 


[Prs. 5-7] All. 57 


7. The scope of the revisional 
powers of the State of Maharasthra as 
provided for under Section 154 of 
Maharasthra Co-operative Societies Act, 
1960 (No. XXIV of 1961) was considered 
in E. A. Co.-op. Housing Society v. State 
of Maharashtra, AIR 1966 SC 1449.-Sec- 
pes 154 of the aforesaid Act is as fol- 
OWS :— 


“154. Power of State Government 
and Registrar to call for proceedings of 
subordinate officer ‘and to pass orders 
thereon. 


_ The State Government and the Re- 
gistrar may call for and examine the re- 
cord of any inquiry or the proceedings 
of any other matter of any officer sub- 
ordinate to them, except those referred 
to in sub-section (9) of S. 149 for the 
purpose of satisfying themselves as to 
the legality or propriety of any decision 
or order passed and as to the regularity 
of the proceedings of such officer. If in 
any case, it appears to the State Govt. 
or the Registrar, that any decision or 
order or proceedings so called for should 
be modified, annulled or reversed, the 
State Government or the Registrar, as 
the case may be, may after giving per- 
sons affected thereby an opportunity of 
being heard pass such order thereon as 
to it or him may seem just.” 

The Supreme Court observed as follows: 


‘ “There is no doubt that Section 154 
is potential but not compulsive. Power’ 
is reposed in Government to intervene 
to do justice when occasion demands it 
and of the occasion for its exercise, Gov- 
ernment is made the sole Judge. 


There remains the question whether 
a party has a right to move Government. 
The Tribune Trust case is distinguish- 
able and cannot help the submission that 
Government cannot be moved at all. The 
words of the two enactments are not 
materially equal. The Income-tax Act 
used the words ‘suo motu’ which do not 
figure here. It is, of course, true that 
the words “on an application of a party” 
which occur in Section 150 of the Act 
and in similar enactments in other Acts, 
are also not to be found. But that does 
not mean that a party is prohibited from 
moving Government. As Government is 
not compelled to take action, unless it 
thinks fit, the party who moves Govern- 
ment cannot claim that he has a right 
of appeal or revision. On the other 
hand, Government should welcome such 
applications because they draw the at- 
tention of Government to cases in some 
of which Government may be interested 
to intervene. In many statutes, as for 
example the two major procedural Codes, 
such language has not only not inhibit- 
ed the making of applications to the 
High Court, but has been considered to 
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give a right to obtain intervention, al- 
though the mere making of the applica- 
tion has not clothed a party with any 
rights beyond bringing a matter to the 
notice of the Court. After this is done, 
it is for the Court to consider whether 
to act or not. The extreme position does 
not obtain here because there is no right 
to interference in the same way as in a 
judicial proceeding. Government may 
act or may not act; the choice is of Gov- 
ernment. There is no right to relief as 
in an appeal or revision under the two 
Codes.” 

8. The power given to the State 
Government under Section 7-F of the 
Act is not much different than the power 
given under Section 154 of the Maha- 
rashtra Co-operative Societies Act. By 
the same process of reasoning it would 
follow that the State Government is not 
compelled to take action when an ap- 
plication in revision is presented to it 
under Section 7-F of the Act. Further 
if it passes an order it cannot be com- 
pelled to record its reasons for coming 
to its decision. 

9. It owas observed by the 
Supreme Court in Maharashtra State 
Road Transport Corpn. v. Balwant Re- 
gular Motor Service, Amravati, AIR 1969 
SC 329 at p. 338: 

“Apart from any requirement im- 
posed by the statute or statutory rules 
either expressly or by necessary implica- 
tion we are unable to accept the conten- 
tion of Mr. Phadke that there is any 
general principle that a statutory tri- 
bunal should always give its judgment 
in writing and should always give rea- 
sons thereof immediately with the pro- 
nouncement of the judgment.” 


10. My answer to the second 
question, therefore, is in the negative. 

S. D. KHARE, J.: 11. The follow- 
ing two questions have been referred to 
this Full Bench for opinion:— 


(1) Whether the State’ Government 
acts as a quasi-judicial authority when 
deciding the case relating to the grant 
of permission under Section 3 of the 
U. P. (Temporary) Control of Rent and 
Eviction Act for filing a suit in the Civil 
Court against a tenant for his eviction 
from any accommodation. 


(2) Whether the State Govt. is bound 
to give reasons for its orders under Sec- 
tion 7-F of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act in pro- 
ceedings arising out of an application 
under Section 3 of the U. P. (Temporary) 
Control of Rent and Eviction Act for 
permission to file a suit in a Civil Court 
for the eviction of a tenant from an ac- 
commodation. 


12. I have had the advantage of 
going through the draft of the judgment 
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prepared by my brother G, C. Mathur, J. 
With great respect I agree that for the 
reasons given by my brother Mathur, J. 
the answer to the first question should 
be in the affirmative, but with regard to 
the second question I am of the opinion 
that its answer should be in the nega- 
tive. 


13. Ours is a welfare State. The 
State Government which ordinarily per- 
forms administrative functions has some- 
times to act in the discharge of its duties 
in a quasi-judicial manner. The line 
dividing the purely administrative func- 
tions and the quasi-judicial functions 
performed by the State Government is a 
thin one. Sometimes the State Govern- 
ment or the Central Government dis- 
charges some of the judicial functions 
of the Government, and in such cases it 
acts as a Tribunal. An appeal from the 
decision of a Tribunal lies, by special 
leave, to the Supreme Court under Arti- 
cle 136(1) of the Constitution. 


14. A Tribunal has to perform its 
functions within the limits of the pro- 
visions of the Act and the rules con- 
stituting that Tribunal. Very often the 
provisions of the Act and the rules limit 
the scope of the functioning of the Tri- 
bunal. The Act or the rules may pro- 
vide that the Tribunal has got to decide 
a particular matter taking into consi- 
deration certain matters enumerated in 
the Act or the rules. The law may also 
provide that it would be incumbent on 
the Tribunal, exercising its quasi-judi- 
cial functions, to give reasons for its 
decisions. The question, however, that 
arises is that, where the law is silent on 
the point and does not specifically re- 
quire the Tribunal to give reasons, whe- 
ther it is incumbent on the Tribunal to 
give reasons for its decisions. Another 
question that would arise is whether 
authorities other than the Tribunals, ex- 
ercising quasi-judicial functions, are also 
required to give reasons for their deci- 
sions. 

15. Whenever any authority, in 
the discharge of its functions, has to act 
in a quasi-judicial manner, it is always 
desirable that it should give reasons for 
its decisions so as to indicate the work- 
ing of its mind. We are, however, not 
concerned about the desirability of its 
act: what we have to consider is whe- 
ther it would be illegal if it fails to give 
reasons for its decisions, and whether its 
decision can be quashed by the High 
Court in its supervisory jurisdiction 
under Art. 227 of the Constitution or by 
the Supreme Court in its appellate juris- 
diction under Art. 136(1} of the Con- 
stitution only on this ground that the 


authority has failed to give reasons for 
its decision. 
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16, I have not come.across any 
decision of the Supreme Court wherein 
it might have been held that in a case 
where an authority exercising quasi- 
judicial powers fails to give reasons for 
its decisions, its decision must be quashed 
only on that ground. The Supreme 
Court has carefully refrained from ex- 
pressing any such categorical opinion. On 
the other hand, it is clear from the ob- 
servations made in some of the cases 
that as a general proposition it is not 
correct to say that the State Govern- 
ment or the Central Government exercis- 
ing quasi-judicial functions must give 
reasons for its decisions in all cases 
where it functions in a quasi-judicial 
manner. The giving of reasons may be 
desirable, but on that ground alone it 
may not be possible to say that the deci- 
sion is illegal or void. Everything may 
depend on the facts and circumstances 
of each case. i 


17. In the case of Vinod Chandra 
Maheshwari v. State of U. P., 1965 -AH 
LJ 740 it was observed by a Division 
Bench of this Court that it was not 
necessary for a quasi-judicial authority 
to always give full reasons for every 
order made. The same question was 
again considered by another Division 
Bench of this Court in the case of 
Bhagwat Prasad v. State of Uttar 
Pradesh, 1965 All LJ 961 and the same 
view was reiterated. This view of our 
High Court found support from the case 
of AIR 1966 SC 671. In that case the 
application for a mining lease given by 
the appellant had been rejected by the 
State Government, and a revision against 
that order had been dismissed by the 
Central Government under Rule 55 of the 
Mines and Minerals Concession Rules, 
1960 (hereinafter referred to as the rules). 
The Central Government gave no reasons 
for its decision, but merely observed 
that there was no ground for interfer- 
ence. The order of the Central Govern- 
ment was challenged before the Supreme 
Court in an appeal under Art. 136(1) of 
the Constitution, and it was urged that 
the order was bad as it did not contain 
the reasons on which it was based. Two 
out of the three learned Judges rejected 
the plea and observed as follows:— 


“Mr. Pathak contended that the 
effect of Art. 136 of the Constitution is 
that every order appealable under that 
Article must be a speaking order and the 
omission to give reasons for the decision 
is of itself a sufficient ground for quash- 
ing it. We are unable to accept this 
broad contention. For the purposes of an 
appeal under Art. 136, orders of Courts 
and tribunals stand on the same footing. 
An order of a Court dismissing a revi- 
sion application often gives no reasons. 
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but this is not a sufficient ground for 
quashing it.” 

18. The minority view (of Subba 
Rao, J. as he then was), however, was 
that reasons should be given to enable 
the Supreme Court to judge the appeal 
in a proper manner and to restrain the 
tribunal from acting in an arbitrary 
manner. 


19. The matter was reconsidered 
by the Supreme Court in the case of 
AIR 1967 SC 1606. The Supreme Court 
first proceeded to consider the provisions 
of the Mines and Minerals (Regulation 
and Development) Act (hereinafter re- 
ferred to as the Central Act) and the 
rules framed thereunder. The preamble 
to the Central Act revealed that its ob- 
ject was to provide for the regulation of 
mines and the development of minerals 
under the control of the Union of India. 
Under Section 4(1) of the Central Act 
no person could undertake any prospect- 
ing or mining operation in an area ex- 
cept under, and in accordance with, the 
terms and’ conditions of a prospecting 
licence or a mining lease granted under 
the Central Act and the rules. Under 
sub-section (2) of that section no pros- 
pecting licence or mining lease could be 
granted otherwise than in accordance 
with the provisions of the Central Act 
and the rules made thereunder. Sec- 
tion 5 of the Central Act laid down cer- 
tain conditions which a person desiring 
to have a mining lease must fulfil. Sec- 
tion 8 of the Central Act provided for 
the period for which a mining lease may 
be granted. An application for a mining 
lease under Section 10 of the Central 
Act had to be made to the State Gov- 
ernment concerned in the prescribed 
form. Sub-section (3) of S. 10 of the 
Central Act provides as follows:— 


“On receipt of an application under 
this section the State Government may, 
having regard to the provisions of this 
Act and any rules made thereunder, 
Peet jor refuse to grant the licence or 
ease.’ 


A preferential right for the grant of a 
licence is given to a person whose ap- 
plication for licence is received first: vide 
Section 11(2) of the Central Act. Sub- 
clause (3) of S. 11 of the Central Act 
specified the matters which the State 
Government had to consider before the 
grant of lease. They are as follows:— 


(a) Any special knowledge or ex- 
perience in prospecting operations or 
mining operations, as the case may be, 
possessed by the applicant. 


(b) The financial resources of 
applicant. i 


(c) The nature and quality of the 
technical staff employed or to be em- 
ployed by the applicant. 


the 
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(d) Such other matters as may be 
prescribed. 

20. The powers of revision of the 
order of the State Government is given 
to the Central Government in the follow- 
ing terms:— 

“The Central Government may, of 

its own motion or on application made 
within the prescribed time by the 
aggrieved party, revise any order made 
by State Government or other authority 
in exercise of the powers conferred on 
it by or under this Act.” 
Under Rule 26 of the rules framed under 
the Central Act the State Government 
is obliged to give reasons for refusal to 
grant a mining lease. The persons ag- 
grieved by an order of the State Gov- 
ernment may prefer a revision under 
Rule 54. The amended Rule 55 provides 
as follows:— 

“(1) On receipt of an application for 
revision under Rule 54 copies thereof 
shall be sent to the State Government 
and to all the impleaded parties calling 
upon them to make such comments as 
they may like to make within three 
months of the date of issue of the com- 
munication and if no comments are re- 
ceived within that period it is to be pre- 
sumed that the party omitting to make 
such comments has none to make. 

(2) On receipt of the comments from 
any party under sub-rule (1) copies 
thereof have to be sent to the other 
parties calling upon them to make further 
comments as they may like to make 
within one month from the date of the 
issue of the communication. 

(3) The revision application, the 
communications containing comments and 
counter comments referred to in sub- 
rules (1) and (2) shall constitute the re- 
cord of the case. 

(4) After considering the records re- 
ferred to in sub-rule (3) the Central 
Government may confirm, modify or set 
aside the order or pass such other order 
in relation thereto as the Central Govern- 
ment may deem just and proper.” 

21. After referring to the above 
provisions of the Central Act and the 
rules the Supreme Court observed that 
the Central Government in exercise of 
its powers of revision under Rule 55 
must take into consideration not only the 
material which was before the State Gov- 
ernment but the comments and counter- 
comments, if any, which the parties may 
make regarding the order of the State 
Government. It further observed that 
under Section 11(3) of the Central Act 
the matters which the State Government 
was to consider before selecting one out 
of the numerous applicants were speci- 
fied and unless reasons were given the 
possibility of the State Government 
being misled in its consideration of the 
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matters could not be ruled out. There- 
after the question was posed whether in 
such cases the order of the Central Gov- 
ernment without considering the reasons 
would be sufficient “specially in view of 
the fact that the correctness thereof may 
be tested in appeal to this Court’, and 
the Supreme Court came to the conclu- 
sion that in such circumstances what is 
oe as a “speaking order” is called 
‘or. 

22. From what has been stated 
above it is clear that the observations of 
the Supreme Court that in such cases 
what is known as a “speaking order” is 
called for were made only after the con- 
sideration of the provisions of the Cen- 
tral Act and the rules framed thereunder 
“specially in view of the fact that the 
correctness thereof may be tested in ap- 
peal sssssrassssšosszan * (para 7 of the judg- 
ment). I am, therefore, of the view that 
apart from the general observations 
which were made regarding the desira- 
bility of giving reasons by authorities 
performing quasi-judicial functions which 
may be applicable to all the authorities 
exercising quasi-judicial functions, the 
observations of the Supreme Court that 
it was incumbent to give reasons for 
decision applied only to a decision given 
by the Central Government in a revision 
under Rule 55 of the Mines and Minerals 
Concession Rules, 1960. Each Act has got 
its separate provisions and what could 
be said in regard to the revision prefer- 
red under one Act need not necessarily 
apply to the revision preferred under 
another Act. In the case of a revision 
decided under Rule 55 of the rules it was 
held that, apart from general considera- 
tions, reasons had to be given because— 

(a) it was the decision of a Tribunal 
from which an appeal lay to the Supreme 
Court, i 

(b) certain matters which had been 
brought to the notice of the Central Gov- 
ernment after the decision of the State 
Government had also to be considered, 


(c) the State Government as well as 
the Central Government had to work 
under certain limitations, to wit, after 
examining certain matters which had to 
be taken into consideration at the time 
of the grant of the lease — vide the pro- 
visions oz the Central Act and the rules. 
It was observed that “the possibility of 
the State Government being misled in 
its consideration of the matters cannot 
be ruled out. 


23. The scheme of the relevant 
provisions of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act (herein- 
after referred to as the Act) is very much 
different. 

24. Section 3 of the Act is headed 
as “Restriction on eviction” and provides 
that no suit shall, without the permis- 
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sion of the District Magistrate, be filed 
in any civil court against a tenant for his 
eviction from any accommodation except 
on one or more of the grounds contained 
in Clauses (a) to (g) of that section. It 
i is, therefore, clear that if the cause of 
= action for the suit is founded on any of 
the grounds contained in Clauses (a) to 
(g) of Section 3 of the Act no permission 
of the District Magistrate is necessary 
and the landlord can go to the Civil 
Court without the permission of the 
District Magistrate, but if the proposed 
suit is based on any other ground the 
landlord must first obtain the permission 
of the District Magistrate. The order of 
the District Magistrate is revisable by 
* the Commissioner, and the order of the 
Commissioner is final subject to an order 
passed by the State Government under 
Section 7-F of the Act, which provides 
for a revision to the State Government. 
The relevant provisions of the Act are 
contained in  sub-sections (2) to (4) of 
S. 3 and Section 7-F, which read as 
follows:— 
e eeswes PEPES ersa 
(2) Where any application has been 
made to the District Magistrate for per- 
mission to sue a tenant for eviction from 
zany accommodation and the District 
Magistrate grants or refuses to grant the 
permission the party aggrieved by his 
order may within 30 days from the date 
on which the order is communicated to 
him apply to the Commissioner to revise 
the order. 


(3) The Commissioner shall hear the 
application made under sub-section (2), 
as far as may be, within six weeks from 
date of making it, and he may, if he is 
not satisfied as to the correctness, 
legality or propriety of the order passed 
by the District Magistrate or as to the 
regularity of the proceedings held before 
him, alter or reverse his order, or make 
such order as may be just and proper. 


(4) The order of the Commissioner 
under sub-section (3) shall, subject to 
any order passed by the State Govern- 
ment under Section 7-F be final.” 


‘“7_F. The State Govenment may 
call for the record of any case granting 
or refusing to grant permission for the 
filing of a suit for eviction referred to 
in Section 3 or requiring any accom- 
modation to be let or not to be let to 
any person under Section 7 or directing 
a person to vacate any accommodation 
under Section 7-A and may make such 
order as appears to it necessary for the 
ends of justice.” 


25. No party has got a right to 
file a revision application before the 
State Government, which may suo motu 
call for the record and pass necessary 
orders. No period of limitation is pre- 
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scribed for making an application to the 
State Government under Section 7-F of 
the Act, nor is any limitation prescribed 
for the State Government to pass 
an order under that provision of law. 
It has, therefore, been held in the case 
of 1969 All WR (HC) 281 = (AIR 1970 
SC 1919) that it is not necessary for the 
Jandlord to wait any longer after the 
Commissioner has passed an order in his 
favour and where after obtaining the 
orders of the Commissioner he institutes 
a suit for the ejectment of the tenant he 
cannot be non-suited merely because on 
a subsequent date the State Government 
chooses to set aside the order passed by 
the Commissioner. 


26. The Act gives the widest pos- 
sible powers to the State Government to 
revise the order passed by the Commis- 
sioner. No limitations are placed on its 
powers. It is not mentioned in the Act 
as to what considerations should weigh 
with the District Magistrate or the Com- 
missioner or the State Government at 
the time of their passing the order. The - 
order passed by the State Government 
under Section 7-F of the Act is liable to 
be quashed only on the ground that the 
rules of natural justice have been violat- 
ed — vide 1969 AU WR (HC) 281 = 
(AIR 1970 SC 1919) (supra). 


27. After the decision of the 
Supreme Court in Bhagat Raja’s case, 
AIR 1967 SC 1606 (supra), the matter 
whether or not it was necessary for the 
State Government while deciding a revi- 
sion under Section 7-F of the Act to 
give in its order the reasons which sup- 
ported the order, again came up for con- 
sideration before a Full Bench of this 
Court of three Hon’ble Judges in the 
case of 1968 All LJ 809 = (AIR 1970 All 
467) (FB). The majority view of two 
Hon’ble Judges {Asthana and Pathak, JJ.) 
was that detailed reasons should be given 
where: 

(i) the State Government differs from 
the inferior authority, or 

(ii) the inferior authority does not 
set out its reasons; 
and in other cases detailed reasons were 
not necessary. The minority view of 
Sahai, J. was that even in the above- 
mentioned cases the giving of reasons 
was by no means incumbent. 

28. With great respect I am in 
agreement with the minority view of 
this limited question, and am unable to 
agree with the majority view taken in 
that case. To me it appears that the 
majority view had laid greater stress on 
the desirability, rather than the legality, 


of an order of this nature containing no 
reasons. It may be noted with great res- 
pect that if an order of the inferior 
authority without setting out its reasons 
were to be a nullity, the State Govern~ 
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ment should be required to quash it on 
that very ground, instead of upholding 
it after giving its own reasons. 

29. Not giving of reasons will not 
be against the concept of natural justice 
which itself has undergone a great deal 
of change in recent years. In the past 
it included just two rules, to wit— 

(1) no one shall be a Judge in his 
own cause, 

and 

(2) no decision shall be given against 

a party without affording him a reason- 
able opportunity of being heard. 
Now a third rule has also been added, 
viz., that quasi-judiciel enquiries must 
be held in good faith, without bias and 
not arbitrarily. 


30. It was observed by the 
Supreme Court in the case of A. K. 
Kraipak v. Union of India, AIR 1970 SC 
150 relying on the case of Suresh Koshi 
George v. University of Kerala, ATR 1969 
SC 198 that— 


E E the rules of natural jus- 
tice are not embodied rules. What par- 
ticular rule of natural justice should 
apply to a given case must depend to a 
great extent on the facts and circum- 
stances of that case, the frame work of 
the law under which the enquiry is held 
and the constitution of the Tribunal or 
body of persons appointed for that pur- 
pose. Whenever a complaint is made 
before a court that some principle of 
natural justice had been contravened the 
court has to decide whether the obser- 
vance of that rule was necessary for a 
just decision on the facts of tha; case.” 


31. The giving of reasons cannot 
be considered to be a rule of natural 
justice. We find that certain authorities 
who act judicially (e.g... Judge, Small 
Cause Court, and the arbitrators) are 
not required to give reasons. 


32. In the proceedings under 
Section 7-F of the Act it would be 
immaterial whether or not the State 
Government has given: any reasons in 
support of its order. The question whe- 
ther or not the rules of natural justice 
have been violated will have to be con- 
sidered apart from what has been said 
in the order of the State Government. 
There may be occasions where Jandlords 
may make out, on the grounds of their 
needs and legal rights, an unanswerable 
case for the eviction of their tenants, 
and yet the State Government may, as 
a policy, not grant them any relief be- 
cause in its opinion public policy neces- 
sitated such on order. Such public 
policy may differ from time to time and 
from city to city or from one part of 
the city to another, as the circumstances 
may warrant. The matter before the 
District Magistrate, the Commissioner 
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and also the State Government in 
these proceedings is sa simple that in a 
vast majority of cases the authority con- 
cerned can arrive at a decision without 
any difficulty and without following any 
particular and recognised process of 
reasoning. Rough and ready justice has 
to be administered in each case. Certain 
amount of arbitrariness is inherent in 
most of the orders which may be passed 
under Section 3 by the District Magis- 
trate or the Commissioner, or under Sec- 
tion 7-F by the Government. In such 
circumstances the reasons which might 
reveal the working of the mind of the 
State Government, though desirable, need 
not be considered absolutely necessary 
to constitute the decision legal and valid 
also for the following .reasons:— 

(a) The decision given by the State 
Government is final. 


(b) The decision cf the State Gov- 
ernment can be questioned before the 
High Court only on the ground that 
rules of natural justice were violated. 
However, giving of reasons is not a rule 
of natural justice and it cannot be con- 
tended that rules of natural justice have 
not been complied with simply because 
reasons have not been given by the State 
Government for arriving at its decision 
under Section 7-F of the Act. 


33. It must be in this context 
that it was observed in the case of 1969 
All WR (HC) 281 = (AIR 1970 SC 1919) 
fupra which was a case under the Act, 

at 

“Neither the District Magistrate nor 

the Commissioner nor the State Govern- 
ment is obliged to disclose any reasons 
which may influence the said authorities 
in coming to their decision.” 
In case none of the three authorities 
mentioned above is required to disclose 
any reasons, the order passed by the 
State Government under Section 7-F 
cannot be said to be illegal or void 
merely because reasons for arriving at 
the decision have not been given. 


34. In the case of AIR 1969 SC 
414 it was reiterated by the Supreme 
Court that— 

“Apart from any requirement impos- 
ed by the statute or statutory rules 
expressly or by necessary implication, we 
are unable to accept the contention of 
Mr. Dutta that there is any general prin- 
ciple or any rule of natural justice that 
a statutory tribunal should always and in 
every case give reasons in support of its 
decision.” 


35. It is to be noticed that neither 
the provisions of the Act nor the rules 
framed thereunder require the District 
Magistrate or the Commissioner or the 
State Government to give reasons for 
their orders under Section 3 or S. 7-F 
of the Act, as the case may be. 
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36. It has been contended before 
us that certain decision of the Supreme 
Court given after the year 1967 have 
reiterated the view expressed in Bhagat 
Raja’s case. AIR 1967 SC 1606 (supra), 
and, therefore, the giving of reasons by 


“an authority exercising quasi-judicial 


- 
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powers is essential and unless it gives 
the reasons, its decision must be held 
to be illegal or void. 

37. Our attention has been ivii 
ed to the following four cases decided 
by the Supreme Court after Bhagat 
Raja's case, AIR 1967 SC 1606— 

(1) Civil Appeal No. 657 of 1967, D/- 
17-8-1967 (SC). 

(2) Civil Appeal No. 681 of 1966, D/- 
29- zi -1969 = {reported in AIR 1969 'NSC 
115 

(3) Civil Appeal No. 2252 of 1966, D/- 
28-10-1969 (SC). 

(4) AIR 1969 SC 1297. 

38. The first two cases mention- 
ed above relate to the exercise by the 
Supreme Court of its appellate jurisdic- 
tion against an order passed by the Cen- 
tral Government acting as a Tribunal 
under Rule 55 of the Mines and Minerals 
Concession Rules, 1960. The view taken 
in Bhagat Raja’s case, AIR 1967 SC 1606 
(supra) was reiterated. These cases do 
not require detailed consideration, be- 
cause as has been mentioned earlier, 
Bhagat Raja’s case, AIR 1967 SC 1606 
was decided upon a consideration ‘of 
special provisions contained in the Mines 
and Minerals (Regulation and Develop- 
ment) Act, and the rules framed there- 
under. 

39. The third case of Civil Ap- 
peal No. 2252 of 1966, D/- 28-10-1969 
(SC) requires detailed consideration. In 
that case the Assistant Collector of 
Central Excise had passed an order of 
assessment (Rupees for lacs and odd) 
and imposed penalty on the appellant. 
An appeal to the Collector was dismissed. 
Thereupon the revisional jurisdiction of 
the Central Government was invoked. 
The Central Government rejected the 
revision application without giving any 
reason. An appeal was filed against the 
order of the Central Government under 
Article 136 (1) of the Constitution. The 
Supreme Court allowed the appeal and 
set aside the order of the Central Govern- 
ment on the following grounds :— 

(1) The order was passed by a Tribu- 
nal, and, therefore, an appeal could be 
filed before the Supreme Court. 


(2) The Central Government was 
required to consider a very complicated 
matter, and the same could not be dis- 
posed of without a complicated process 
of reasoning. 


40. In that case the Central Excise 
Inspector has reported that the appel- 
lant Company, which was engaged in the 
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production of cellulose film was produc- 
ing in its factory Nitrocellulose lacquer 
— falling under tariff item No. 22(iii) (i) 
No. 14 (iii) (i) of the First Schedule of 
the Central Excise and Salt Act, 1944, 
read with the Finance Act, 1955, — with- 
out obtaining a Central Excise Licence 
as required by the rules and. was also 
removing Nitrocellulose lacquer for 
“internal use” without payment of duty. 
The appellant company denied that the 
chemical compound utilised by it to 
render plain film moisture-proof was 
Nitrocellulose lacquer: within the mean- 
ing of the Central Excise and Salt Act, 
1944. The Deputy Superintendent, Ex- 
cise, determined that the appellant com- 
pany was liable to pay excise duty of 
Rs. 4 lacs and odd for the period 1955 to 
1962 and issued a demand notice. The 
The Assistant Collector, after hearing 
the Company, rejected all its objections 
and ordered assessment and also impos- 
ed a penalty of Rs. 25/-. In appeal be- 
fore the Collector the two conflicting re- 
ports of the experts had to be consider- 
ed. It is obvious that the question raised 
before the Collector of Customs was of a 
complicated nature and for its proper 
appreciation required familiarity with the 
chemical composition and physical pro- 
perties of Nitrocellulose lacquers and of 
the substance produced by the appellant 
Company. The Collector decided the ap- 
peal against the Company and the revi- 
sion filed before the Central Government 
also failed. The order of the Central 
Government did not disclose the name or 
designation of the authority of the Gov- 
ernment of India who had considered 
the points pressed by the applicant. It 
was in these circumstances that the 
Supreme Court observed as follows:— 
“It is impossible to say whether the 
officer was familiar with the subject- 


-matter so that he could decide the dis- 


pute without elucidation and merely on 
a perusal of the papers There 
is no evidence as to who considered the 
points and what was considered.” 


41. The Supreme Court further 
observed that this was a totally unsatis- 
factory method of disposal of a case in 
the exercise of the judicial powers vest- 
ed in the Central Government. In this 
view of the matter and upon considera- 
tion of the special facts of that case the 
Supreme Court came to the conclusion 
that the giving of reasons was necessary 
in that case. 


42. From this decision it cannot 
be inferred that whenever the Central 
Government or the State Government 
acts in a quasi-judicial manner it must 
give reasons, otherwise its decision will 
be quashed as illegal. 


43. The fourth case which also re- 
quires detailed consideration is that of 
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AIR 1969 SC 1297, in which it was held 
by the Supreme Court that the giving of 
reasons is necessary. An application 
under Section 65 of the Bombay Land 
Revenue Code, 1869, was made to the 
Collector for permission to ccnvert the 
land of the appellant to non-agricultural 
use and ‘for erecting a builcing. The 
Collector granted the permission. Under 
the provisions of the Code he was re- 
quired to dispose of the application with- 
in three months, otherwise it was to be 
presumed that he had granted the per- 
mission. The Municipal Committee of 
Rajkot approached the Commissioner to 
exercise powers under Section 211 of the 
Code and to reject the application. The 
Commissioner, after describing the to- 
pography of the land, set aside the order 
of the Collector. He observed that the 
land in question did not belong to Raghav 
Natha. A writ petition was filed and 
the order of the Commissioner was 
quashed by the High Court oz Gujarat, 
inter alia, on the ground that the Com- 
missioner had no jurisdiction. In the 
Special Appeal filed before the Supreme 
Court it was contended that the decision 
of the High Court that the Commissioner 
had no jurisdiction was wrong. The 
Supreme Court dismissed the appeal 
without deciding the question of jurisdic- 
tion because in its opinion the order of 
the Commissioner had to be quashed on 
the following grounds also:— 

(1) The Commissioner had passed the 
order after more than one year and, 
therefore, the order was unduly delayed. 

(2) The Commissioner had not given 
any reasons. In this connection the 
Supreme Court observed— 

“We are also of the opinion that the 
order of the Commissioner should be 
quashed on the ground that he did not 
give any reasons for his conclusions. We 


have already extracted the passage above. 


which shows that after reciting the 
various contentions, he baldly stated his 
conclusions without disclosing his rea- 
sons. In a matter of this kind the Com- 
missioner should indicate his reasons, 
however briefly, so that the aggrieved 
party may carry the matter further if 
so advised.” 


(3) The Commissioner should not 
have gone into the question of title as 
that question had not been raised earlier. 


44. The facts of the case in AIR 
1969 SC 1297 are entirely different from 
the facts of the present case. The order 
of the Collector could not have been set 
aside merely on the ground that the ap- 
plicant had no title to the land in suit. 
That point had not been raised before 
the Collector. In case there was any 
other reason for setting aside the order 
of the Collector it should have been 
clearly indicated in the order of the Com- 
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missioner, otherwise it could be said that 
the order of the Commissioner was arbi- 
trary and without any ground whatso- 
ever. The observations made by the 
Supreme Court in AIR 1969 SC 1297 will 
not, therefore. apply to the present case, 
which is governed by the provisions of 
the Act. 

45, In the case of Testeels Lid. 
v.’ N. M. Desai, AIR 1970 Guj 1 a Full 
Bench of the Gujarat High Court has 
held that both on principle and on autho- 
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rity every administrative officer exercis- ` 


ing quasi-judicial function is bound to 
give reasons in support of the order 
he makes. With great respect, I 
do not find it possible to agree with the 
view expressed so categorically. We 
have already seen — vide the cases of 
AIR 1969 SC 414 (supra) and 1969 All 
WR (HC) 281 (AIR 1970 SC 1919) 
(supra) — that the view of the Supreme 
Court seems to be that it may or may 
not be necessary for an authority exercis- 
ing quasi-judicial powers to give reasons 
in support of its decision, and that every- 
thing will depend upon the facts and 
circumstances of each case. 

46. I would accordingly answer 
the second question in the negative. 


G. C. MATHUR, J.: 47. The fol- 
lowing two questions have been referred 
to this Bench for opinion:— 


‘(1) Whether the State ` Government 
acts as a quasi-judicial authority when 
deciding the case relating to the grant 
of permission under Section 3 of tbe 
U. P. (Temporary) Control of Rent and 
Eviction Act for filing a suit in the Civil 
Court against a tenant for his eviction 
from any accommodation? 


(2) Whether the State Government 
is bound to give reasons for its orders 
under Section 7-F of the U. P. (Tem- 
porary) Control of Rent and Eviction Act 
in proceedings arising out of an applica- 
tion under Section 3 of the U. P. (Tem- 
porary) Control of Rent and Eviction. Act 
for permission to file a suit in a Civil 
Court for the eviction of a tenant from 
an accommodation?” 


48. The first question is conclud- 
ed by decisions of the Supreme Court in 
1965 All LJ 353 = (AIR 1965 SC 1767). 
It was held that the proceedings under 
Section 7-F of the Act arising out of 
orders under Section 3 relating to the 
grant of permission to file a suit were 
quasi-judicial in nature. In 1968 All LJ 
809 (AIR 1970 AIL 467), though the 
majority of the Judges constituting the 
Full Bench were of opinion that the 
Supreme Court had expressly held that 
such proceedings were quasi-judicial, 
Jagdish Sahai, J. was of opinion that 
the Supreme Court had not finally decid- 
ed the question. We have examined the 


+ 
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decision in Lala Shri Bhagwan’s case, 
1965 All LJ 353 = (AIR 1965 SC 1767) 
and agree with the majority view that 
the Supreme Court has expressly held 
that such proceedings are quasi-judicial. 
The matter has been clarified in the 
decision of the Supreme Court in 1968 
All LJ 1021. This case also arose out 
of an order of the State Government 
under Section 7-F arising out of pro- 
ceedings for the grant of permission to 
file a suit and the Supreme Court ob- 
served: 

“In 1965 All LJ 353 = (AIR 1965 SC 
1767) this Court held that the proceed- 
ings under Section 7-F were quasi-judi- 


cial in character and the State Govern-. 


ment was bound to follow the principles 
of natural justice before passing an order 
under Section 7-F.” 

The First question is, therefore, answer- 
ed in the affirmative. 


49. The second question that has 
to be answered is whether the order of 
the State Government deciding a case 
under Section 7-F arising out of proceed- 
ings under Section 3 for the grant of 
permission must state the reasons for 
the decision. This question was first con- 
sidered by this Court in 1965 All LJ 740 
and was answered in the negative by a 
Division Bench. The Bench observed :— 


“It is not always necessary for a 
quasi-judicial authority that it must give 
its full reasons for every order made.” 


The question was again raised before 
another Division Bench in 1965 All LJ 
961 and was again answered in the 
nagative. In the meantime, in certain 
cases the Supreme Court made observa- 
tions indicating that the orders of quasi- 
judicial authorities, which were subject 
to an appeal to the Supreme Court under 
Art. 136 of the Constitution or were sub- 
ject to the jurisdiction of the High Court 
under Art. 227 of the Constitution, must 
state their reasons, so that the Supreme 
Court and the High Court may be able 
to exercise their powers and jurisdiction 
properly. It was further observed in 
these cases that the requirement to give 
reasons would obviate and, in any case, 
minimise arbitrariness in quasi-judicial 
orders. In view of these decisions of the 
Supreme Court, to which reference will 
be made later, the question was referred 
to a Full Bench of three Judges consist- 
ing of Jagdish Sahai, Asthana and 
Pathak, JJ. in 1968 All LJ 809 = (AIR 
1970 All 467) (supra). Jagdish Sahai, J. 
was of opinion that the State Govern- 
ment, while exercising its powers under 
Section 7-F of the Act, was not required 
to act quasi-judicially and thatit was 
not bound to give reasons for its orders. 
Asthana and Pathak, JJ. held that the 
State Government was required to act 
quasi-judicially and that it was bound 
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to give reasons for its orders. The 
following answers were given by the 
Full Bench to the questions referred:— 


“(1) In all cases where the superior 
authority interferes with the order of 
the inferior authority, the order of. the 
superior authority must set out its rea- 
sons. $ 

(2) In cases where the superior 
authority merely affirms the order of the 
inferior authority, and 

(a) where the order of the inferior 
authority does not set out its reasons, the 
superior authority must disclose its rea- 
sons in its order; 


(b) where the order of the inferior 
authority sets out the reasons, and 

(i) Where the superior authority 
finds the reasons of the inferior autho- 
rity acceptable to it, it need not specify 
the reasons in its order but may merely 
refer to the reasons given by the inferior 
authority or give an outline of the pro- 
cess of reasoning by which it finds it- 
in agreement with the inferior 
authority; 

Gi) where the superior authority 

does not find the reasons of the inferior 
authority acceptable to it, the superior 
authority must set out its own reasons 
in its order.” 
After the decision of the Full Bench, the 
Supreme Court gave two decisions, the 
observations made wherein seem to cast 
some doubt upon the validity of the 
view taken by the Full Bench. In AIR 
a SC 414 the Supreme Court observ- 
ed: 


“Apart from any requirement impos- 

ed by the statute or statutory rule ex- 
pressly or by necessary implication, we 
are unable to accept the contention of 
Mr. Dutta that there is any general prin- 
ciple or any rule of natural justice that 
a statutory tribunal should always and 
in every case give reasons in support of 
its decision.” 
In 1969 All WR (HC) 281 = (AIR 1970 
SC 1919), which was a case under the 
U. P. (Temporary) Control of Rent and 
Eviction Act, the Supreme Court ob- 
served: 

“Neither the District Magistrate nor 

the Commissioner nor the State Govern- 
ment is obliged to disclose any reasons 
which may influence the said authorities 
in coming to their decision.” 
In view of these observations of the 
Supreme Court, the question has been 
referred to this Bench to consider whe- 
ther the view of the Full Bench re- 
quires reconsideration. 


50. The question, which arises for 
determination, is whether the Supreme 
Court has modified or changed its earlier 
view on which the decision of the Full 
Bench in 1968 All LJ 809 = (AIR 1970 
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All 467 (FB)) (supra) was founded. The 
earlier decisions of the Supreme Court, 
which were given before the decision of 
our Full Bench, may first be noticed. 


51. In Harinagar Sugar Mills Ltd 
v. Shyam Sunder, AIR 1961 SC 1669 an 
appellate order of the Central Govern- 
ment under Section 111(3) of the Com- 
panies Act, 1956. was challenged. By 
this order, the Central Government set 
aside, without giving any reasons, a re- 
solution of the company refusing to re- 
gister the transfer of certain shares. The 
Supreme Court held that, in hearing the 
appeal, the Central Government acted as 
a tribunal within the meaning of Arti- 
cle 136 of the Constitution and that it 
should give reasons for its order. It 
observed that there had been no proper 
trial of the appeal as no reasons had been 
given in support of the order. The order 
of the Central Government was set aside 
and it was directed to rehear the appeal. 


52. In AIR 1966 SC 671 the ap- 
pellant’s application for a mining lease 
was dismissed by the State Government 
and a revision against that order was 
dismissed by the Central Government. 
The Central Government gave no reasons 
but merely observed that there was no 
ground for interference. The order of 
the Central Government was challenged 
before the Supreme Court in an appeal 
under Art. 136 of the Constitution and 
it was urged that the order was bad as 
it gave no reasons. The majority 
(Mudholkar and Bachawat, JJ.) rejected 
the plea and observed: 


“Mr. Pathak contended that the ef- 
fect of Art. 136 of the Constitution is 
that every order appealable under that 
Article must be a speaking order and the 
omission to give reasons for the decision 
is of itself a sufficient ground for quash- 
ing it. We are unable to accept this 
broad contention. For the purposes of 
an appeal under Art. 136, orders of 
Courts and tribunals stand on the same 
footing. An order of a Court dismissing 
a revision application often gives no 
reasons, but this is not a sufficient ground 
for quashing it. Likewise, an order of 
an administrative tribunal rejecting a 
revision application cannot be pronounc- 
ed to be invalid on the sole ground that 
it does not give reasons for the rejec- 
tion.” : 


Subba Rao, J. (as he then was) took a 
contrary view and observed: 


“In the context of a welfare State, 
administrative tribunals have come to 
stay. Indeed, they are the necessary con- 
comitants of a welfare State. But arbi- 
trariness in their functioning destroys 
the concept of a welfare State itself. 
Self-discipline and supervision exclude 
or, at any rate, minimize arbitrariness. 
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The least that a tribunal can do is to 
disclose its mind. The compulsion or dis- 
closure guarantees consideration. The 
condition to give reasons introduces 
clarity and excludes or, at any rate, 
minimizes arbitrariness; it gives satisfac- 
tion to the party against whom the order 
is made; and it also enables an appellate 
or supervisory Court to keep the tribu- 
nals within bounds. A reasoned order is a 
desirable condition of judicial disposal.” 
Subba Rao, J. also drew a distinction 
between courts and tribunals and ob- 
served: 


“There is an essential distinction be~ 
tween a court and an administrative tri- 
bunal. A Judge is trained to look at 
things objectively, uninfluenced by con- 
sideration of policy or expediency; but 
an executive officer generally looks at 
things from the standpoint of policy and 
expediency. The habit of mind of an ex- 
ecutive officer so formed cannot be ex- 
pected to change from function to func- 
tion or from act to act. So it is essen- 
tial that some restrictions shall be im- 
posed on tribunals in the matter of pas- 
sing orders affecting the rights of par- 
ties; and the least they should do is to 
give reasons for their orders.” 


53. In State of Madras v. A. R. 
Srinivasan, AIR 1966 SC 1827 disciplinary 
proceedings governed by Art. 311 of the 
Constitution were taken against a public 
servant and, after an inquiry report and 
show cause notice, a final order compul- 
sorily retiring the servant was passed. 
No reasons were given in this order. The 
order was challenged before the Madras 
High Court under Art. 226 of the Con- 
stitution. The High Court quashed the 
order and the State went up in appeal 
before the Supreme Court. It was urged 
(on behalf of the respondent?—Ed.) be- 
fore the Supreme Court that the im- 
pugned order was bad for failure to give 
reasons. Rejecting this contention, the 
Supreme Court observed: 


“In dealing with the question as to 
whether it is obligatory on the State Gov- 
ernment to give reasons in support of 
the order imposing a penalty on the 
delinquent officer, we cannot overlook 
the fact that the disciplinary proceedings 
against such a delinquent officer begin 
within an equiry conducted by an offi- 
cer appointed in that behalf. That en- 
quiry is followed by a report and the 
Public Service Commission is consulted 
where necessary. Having regard to the 
material which is thus made available to 
the State Government and which is made 
available to the delinquent officer also, 
it seems to us somewhat unreasonable to 
suggest that the State Government must 
record its reasons why it accepts the 
findings of the Tribunal. It is conceiv- 
able that if the State Government does 
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not accept the findings of the Tribunal 
which may be in favour of the delin- 
quent officer and proposes to impose a 
penalty on the delinquent officer, it 
should give reasons why it differs from 
the conclusions of the Tribunal, though 
even in such a case, it is not necessary 
that the reasons should be detailed or 
elaborate. But where the State Govt. 
agrees with the findings of the Tribunal 
which are against the delinquent officer, 
we do not think as a matter of law, it 
could be said that the State Govt. can- 
not impose the penalty against the delin- 
„quent officer in accordance with the find- 
ings of the Tribunal unless it gives rea- 
sons to show why the said findings were 
accepted by it. The proceedings are, no 
doubt, quasi-judicial; but having regard 
to the manner in which these enquiries 
are conducted, we do not think an obli- 
gation can be imposed on the State Gov- 
ernment to record reasons in every 


» 


54. In Nandram Munatram v. 
Union of India, AIR 1966 SC 1922 the 
Central Government dismissed revision, 
without giving reasons, against an order 
of the State Government terminating a 
mining lease. The order of the Central 
Government was challenged before the 
Supreme Court in an‘appeal under Arti- 
cle 136 and it was urged that the order 
was bad as it gave no reasons. The 
Supreme Court dismissed the appeal, 
holding that the order of the Central 
Government was clearly sustainable on 
the material on the record and that the 
order of the State Government was not 
only right but proper and that it was 
hardly a case in which any action other 
than rejecting the application for revi- 
sion was called for. 


55. In AIR 1967 SC 1606 the 
Supreme Court overruled the majority 
decision in AIR 1966 SC 671 (supra) and 
followed the decision of Subba Rao, J. in 
that case. In this case, the applicant’s ap- 
plication for a mining lease was reject- 
ed by the State Government and the re- 
vision against that order was rejected by 
the Central Government without giving 
any reasons. On an appeal to the 
Supreme Court under Article 136. It 
was held that the Central Government 
should have passed a speaking order. 
The appeal was allowed and the order 
of the Central Government was set aside. 
It thus appears that the requirement of 
giving reasons by a quasi-judicial autho- 
rity for its order is based on two con- 
siderations, namely, (1) that it ensures 
the effective exercise of its power by the 
Supreme Court under Article 136 of the 
Constitution and by the High Courts 
under Arts. 226 and 227 of the Constitu- 
tion; and (ii) that it prevents or, in any 
case, minimise arbitrariness on the part 
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of the administrative authority making 
the order and informs the party con- 
cerned why an adverse order has been 
passed against it. In the light of these 
decisions and the principles laid down by 
the Supreme Court, the Full Bench in 
Haji Manzoor Ahmad’s case, 1968 All LJ 
809 = (AIR 1970 All 467) held that *he 
State Government must give reasons for 
its orders under Section 7-F arising out 
of proceedings for the grant of permis- 
sion under Section 3. 


56. It is now necessary to ex- 
amine the two cases of the Supreme 
Court which are said to cast a doubt on 
the correctness of the view taken by the 
Full Bench. 


57. In ATR 1969 SC 414 (supra), 
the proceedings of a court martial were 
sought to be quashed by the Supreme 
Court under Art. 32 of the Constitution. 
It is to be noticed that these proceedings 
and the orders passed therein could not, 
by virtue of the provisions of Cl. (2), of 
Art. 136 of the Constitution, be challeng- 
ed before the Supreme Court in an ap- 
peal under Art. 136(1). One of the 
grounds raised before the Supreme Court 
was that the order of the Chief of the 
Army Staff confirming the proceedings 
of the Court Martial and the order of 
the Central Government dismissing the 
appeal of the petitioner were bad as they 
gave no reasons at all. This contention 
was repelled by the Supreme Court 
and it was observed that there was no 
general rule, apart from statutory re- 
quirement, that a statutory tribunal 
should give reasons for its decision in 
every case. None of the earlier decisions 
of the Supreme Court is referred to in 
the judgment. It appears that, since no 
appeal against the impugned orders lay 
to the Supreme Court under Art. 136, 
the failure to give reasons could not be 
said to hinder the exercise of the appel- 
late power of the Supreme Court, and, 
on that ground alone, the orders could 
not be struck down. The general prin- 
ciple enunciated in this case is unexcep- 
tionable but does not affect the applica- 
bility of the principles laid down by the 
Supreme Court in the earlier cases. In 
subsequent cases to which reference will 
presently be made, the Supreme Court 
has reiterated the principles laid down 
by it in the earlier cases. 


58. The case of 1969 All WR (HC) 
281 = (AIR 1970 SC 1919) (supra) arose 
out of a suit filed by a landlord for the 
eviction of his tenant after he had been 
granted permission under Section 3 of 
the Act by the District Magistrate and 
after the order of the District Magis- 
trate had been confirmed by the Com-~ 
missioner but before a revision filed by 
the tenant under Section 7-F had been 
decided by the State Government. Dur- 
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ing the pendency of the suit, the ` State 
Government allowed the revision and 
revoked the permission. The question, 
which arose for determination, was-+whe- 
ther the order of the State Government 
was effective in revoking the permission 
and thereby nullifying the suit. The 
Supreme Court affirmed its earlier deci- 
sion in Bhagwan Das v. Paras Nath, 
C. A. No. 1617 of 1968 decided on 27-9- 
1968 = (reported in AIR 1970 SC 971) 
and held that the order of the State 
Government could have no effect on a 
suit filed after the grant of permission 
by the Commissioner. It was urged be- 
fore the supreme Court that, on account 
of the provisions of Section 16 of the 
Act, the order of the State Government 
could not be called in question in the 
Civil Court. The Supreme Court re- 
pelled this contention and said that 
the Civil Court had to examine whether 
the grounds, on the basis of which the 
landlord seeks to evict the tenant (in this 
case the permission under Section 3), 
existed or not. In this connection, the 
Supreme Court observed: 


“Neither the District Magistrate nor 
the Commissioner nor the State Govern- 
ment is obliged to disclose any reasons 
which may influence the said authorities in 
coming to their decision and the court 
is not called upon to examine whather 
the conclusion of any of the said autho- 
rities was properly arrived at.” 


The observations appear to be only to 
this effect that the civil court cannot 
examine the propriety of the orders of 
the District Magistrate, the Commis- 
sioner and the State Government if they 
are passed with jurisdiction and, there- 
fore, it was not necessary for them to 
disclose their reasons. The Supreme 
Court took the view that the State Gov- 
ernment had no jurisdiction to pass an 
order under Section 7-F once a suit had 
been filed after obtaining permission from 
the Commissioner and the examination 
of this question, namely, whether the 
order of the State Government was or 
was not with jurisdiction, was not barred 
by Section 16. These observations can- 
not be read as laying down that it is 
not necessary for the the State Gavern- 
ment to give reasons for its orders under 
Section 7-F. The question of giving or 
not giving reasons for orders under Sec- 
tion 7-F did not arise in this case at all 
and the Supreme Court was not con- 
sidering this question. Mohammad 
Ismails case, 1969 All WR (HC) 281 = 
(AIR 1970 SC 1919) does not indicate 
that the Supreme Court was departing 
from the view taken in the earlier cases. 
In fact, no reference is made to the 
earlier cases or to the view taken there- 
in. In my opinion, this case is no autho- 
rity on the question whether the State 
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Government is required or not required 
to give reasons for its orders under Sec- 
tion 7-F. 


59. The decisions of the Supreme 
Court given after these two cases indi- 
cate that the Supreme Court ‘has not 
changed its earlier view and that the ob- 
servations made in these two cases were 
not intended to depart from the earlier 
view. 


60. In AIR 1969 SC 1297 the Col- 
lector granted permission to the respon~ 
dent to use agricultural land for non- 
agricultural purposes. In a revision 
under Section 211 of the Bombay Land 
Revenue, Code, 1879, the Commissioner 
revised the order and revoked the per- 
mission. The Commissioner, however, 
fave no reasons for his order. The res~ 
pondent challenged the order of the Com~ 
missioner before the High Court in a 
writ petition and the High Court quash- 
ed the order. Upholding the order of 
the High Court, the Supreme Court ob- 
served: 


“We are also of the opinion that the 

order of the — Commissioner should be 
quashed on the ground that he did not 
give any reasons for his conclusions. We 
have already extracted the passage above 
which shows that, after reciting the 
various contentions, he baldly stated his 
conclusions without disclosing his rea~- 
sons. In a matter of this kind the com- 
missioner should indicate his reasons, 
however briefly, so that an aggrieved 
party may carry the matter further if 
so advised.” 
It may be mentioned here that Sec. 211 
of the Bombay Land Revenue Code. 
1879, is similar in language to S. 7-F of 
the Act. 

61. In Civil Appeal No. 681 of 1966, 
D/- 29-4-1969 = (reported in AIR 1969 
NSC 115) the respondent’s application 
for the renewal of his mining lease was 
rejected by the State Government and 
his revision application under Rule 54 of 
the Mines and Minerals Concession 
Rules, 1960, was rejected by the Central 
Government. The Central Government 
fave no reasons for its order. The res- 
pondent filed a writ petition before the 
M. P. High Court and the High Court 
quashed the order of the Central Gov- 
ernment on the ground that the Central 
Government had not given a personal 
hearing contrary to the principles of 
natural justice. On appeal, the Supreme 
Court disagreed with the High Court 
that the Central Government was oblig- 
ed to give a personal hearing but upheld 
the order of the High Court on the 
ground that the impugned order was bad 
as it gave no reasons. The Supreme 
Court observed: 

“But if, in making its: order, the 
Central Government gives no reasons for 
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rejecting the claims of the applicant, the 
High Court exercising jurisdiction under 
Art. 226 of the Constitution and this 
Court entertaining an appeal under Arti- 
cle 136 of the Constitution have the 
power to quash the order of the Central 
Government.” 


This case is important in that it lays 
down in so many words that the High 
Court can, in a writ petition under Arti- 
cle 226 of the Constitution, strike down 
a quasi-judicial order on the ground that 
it gives no reasons. Referring to its 
earlier case of AIR 1967 SC 1606 (supra), 
the Supreme Court said: 


“In that Case scrcccccoeree « this Court 

held that the function exercised under 
Rule 55 of the Minerals Concession Rules 
by the Central Government is quasi- 
judicial and the decision on that account 
‘being subject to the supervisory power 
of the High Court, under Art. 227 of the 
Constitution and of the appellate power 
of this Court under Art. 136 of the Con- 
stitution, an order, which gives no rea- 
sons for the conclusion, is illegal.” 
It is to be noticed that the requirement 
to give reasons was based on the quasi- 
judicial nature of the function exercised 
by the Central Government and not on 
the fact that the Central Government 
was a “tribunal”. 

62. In Civil Appeal No. 2252 of 
1966, D/- 28-10-1969 (SC), the Supreme 
Court again took the same view. In this 
case the Assistant Collector of Central 
Excise passed an order of assessment and 
imposed a penalty on the appellant. An 
appeal to the Collector was dismissed. 
Thereupon the appellant-invoked the re- 
visional jurisdiction of the Central Gov- 
ernment. The Central Government re- 
jected the revision petition without giv- 
ing any reasons. The order of the Cen- 
tral Government was taken to the 
Supreme Court in appeal under Art. 136 
of the Constitution. The Supreme Court 
allowed the. appeal and set aside the 
order of the Central Government on the 
ground that no reasons had been given 
in the order. The earlier cases of the 
Supreme Court were considered and it 
was held that the judgment in AIR 1967 
SC 1606 (supra), in effect, overruled the 
judgment of the majority in AIR 1966 SC 
671 (supra). Referring to some - later 
decisions of the Supreme Court, it was 
observed: 


“In later decisions of this Court it 
was held that, where the Central Gov- 
ernment exercising power in revision 
gives no reasons, the order will be re- 
garded as void; Civil Appeal No. 681 of 
1966, D/- 29-4-1969 = (reported in AIR 
1969 NSC 115) (supra); AIR 1969 SC 
1297 and C. A. No. 657 of 1967, D/-17-8 
1967 (SC).” 

The Supreme Court further observed: 
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“When judicial power is exercised by 
an authority normally performing ex- 
ecutive or administrative functions, this 
Court would require to be satisfied that 
the decision has been reached after due 
consideration of the merits of the dis- 
pute, uninfluenced by extraneous consi- 
derations of policy or expediency. The 
Court insists upon disclosure of reasons 
in support of the order on two grounds: 
One, that the party aggrieved in a pro- 
ceeding before the High Court or this 
Court has the opportunity to demonst- 
rate that the reasons which persuaded 
the authority to reject his case were 
erroneous; the other, that the obligation 
to record reasons operates as a deterrent 
against a possible arbitrary action by the 
executive authority invested with the 
judicial power.” 


63. These three decisions make it 
clear that the Supreme Court has neither 
modified nor departed from its earlier 
view and that, in its latest cases, it has 
affirmed the same view. The decisions 
of the Supreme Court laying down the 
requirement of giving reasons for quasi- 
judicial orders are sought to be distin- 
guished on two grounds, namely— 


(i) that they are based on the fact 
that the authorities in those cases were 
“tribunals” as contemplated in Art. 136 
of the Constitution and their orders were 
subject to the appellate jurisdiction of 
the Supreme Court and, therefore, those 
decisions do not apply to administrative 
AT which are not “tribunals”, 
an 


(i) that most of the decisions of the 
Supreme Court relate to cases where the 
statute required the subordinate autho- 
rities to give reasons for their orders 
and, on that account, the Supreme Court 
held that the appellate or revisional 
authorities were also required to give 
reasons but, in our case, the Act did not 
require either the District Magistrate or 
the Commissioner to give reasons. 


In support of this contention, the deci- 
sion of the Supreme Court in Bhagat 
Raja’s case, AIR 1967 SC 1606 was re- 
ferred to. In that case, the State Gov- 
ernment had rejected the appellant’s ap- 
plication for a mining lease under R. 22 
of the Mines and Minerals Concessions 
Rules, 1960, and a revision against that 
order under Rule 54 was dismissed by 
the Central Government without giving 
reasons. On appeal, the Supreme Court 
held that the Central Government was 
obliged to give reasons and its order was 
bad for failure to do so. It is true that 
Rule 26 required the State Government 
to give reasons for rejecting the appli- 
cation but the rules did not require the 
Central Government to give reasons for 
its order. It is also true that the 
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Supreme Court held that the Central 
Government, when exercising its revi- 
sional power under Rule 54, was a “tri- 


bunal”. But the Supreme Court did not 
base its decision on either of these 
factors. It adopted the view of Subba 


Rao, J. in AIR 1966 SC 671 (supra). The 
other decisions of the Supreme Court 
also do not support the distinction which 
is sought to be made. An examination 
of the decisions shows that the view of 
the Supreme Court, is that, where the 
administrative authorities, which have 
not the habit of mind of acting judicial- 
ly, are required to act judicially, they 
must give reasons for their orders as the 
giving of reasons 


Gi) gives satisfaction to the party as 
fit comes to know why an adverse order 
has been passed against it; 


(ii) prevents or at least minimises 
arbitrariness and ensures the application 
of mind; and 


(ii) makes the exercise of the con- 
stitutional power of the High Courts 
under Arts. 226 and 227 and of the 
Supreme Court under Art. 136 effective. 


64, The considerations, which 
have impelled the Supreme Court to hold 
that the ‘appellate and revisional autho- 
rities concerned in the cases before it 
must give reasons for their orders, apply 
with equal force to the orders passed by 
the State Government under Section 7-F 
of the Act and to the exercise of the 
constitutional power of this Court under 
Art. 226. A Full Bench of the Gujarat 
High Court has held in AIR 1970 Guj 1 





(FB) that, both on principle and on 
authority, every administrative officer 
exercising quasi-judicial functions is 


bound to give reasons in support of the 
order he makes. It was observed in that 
case: 


“There are two strong and cogent rea- 
sons why we must insist that every 
quasi-judicial order must disclose reasons 
in support of it. The necessity of giving 
reasons flows as a necessary corollary 
from the rule of law which corstitutes 
one of the basic principles of our consti- 
tutional set up 


The administrative authorities hav- 
ing a duty to act judicially cannot, there- 
fore, decide on considerations of policy 
or expediency. They must decide the 
matter ‘solely on the facts of the parti- 
cular case, solely on the material before 
them and apart from any extraneous 
considerations’ by applying ‘pre-existing 
legal nor 1s to factual situations’. The 
duty to act judicially excludes arbitrary 
exercise of power and it is, therefore, 
essential to the rule of law that the duty 
to act judicially is strictly observed by 
the administrative authorities upon whom 
it is laid. If any departure from the 
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observance of the duty to act judicially 
could pass unnoticed, it would open the 
door to arbitrariness and make a serious 
inroad on the rule of laW.....ssssssnecsessa si 
Now the necessity of giving reasons is 
one of the most important safeguards to 
ensure observance of the duty to act 
judicially. If the administrative officers 
can make orders without giving reasons, 
such power in the hands of unscrupulous 
or dishonest officers may turn out to be 
a potent weapon for abuse of power. 
But if reasons are required to be given 
for an order, it will be an effective res- 
traint on such abuse as the order, if it 
discloses extraneous or irrelevant consi- 
derations or is arbitrary, will be subject 
to judicial atc and correction...---.. A 


eroevessce 


I am in full agreement with these obser- 
vations. I would accordingly answer the 
second question in the affirmative and 
re-affirm the view taken by the majority 
in the Full Bench case of Haji Manzoor 
Ahmad. 

H. N. SETH, J.: 65. I agree. 

HAMID HUSSAIN, J.: 66. I agree. 

BY THE COURT: 

67. In accordance with the opinion 
of the majority, the answers to the ques- 
tions referred to the Full Bench are 

(1) the State Government acts as a 
quasi-judicial authority when deciding a 
ease relating to the grant of permission 
under Section 3 of the U. P. (Temporary) 
Control of Rent and Eviction Act to a 
landlord for filing a suit in the Civil 
Court against a tenant for his eviction 
from an accommodation; and 

(2) the State Government is bound 
to give reasons for its orders under Sec- 
tion 7-F of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act in pro- 
ceedings arising out of an application 
under Section 3 of the Act for permis- 
sion to a landlord to file a suit in the 
Civil Court for the eviction of a tenant 
from an accommodation. 

Answered accordingly. 


AIR 1971 ALLAHABAD 70 (V 58 C 15) 
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Bcard of Revenue, U. P. Allahabad, 
Applicant v. Saraya Sugar Factory, 
Gorakhpur, Opposite Party. 

Reference No. 194 of 1967, D/- 1-9- 
1970. 

(A) Stamp Duty—Stamp Act (1899), 
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questions of jurisdiction and law raised 
by the case — Jurisdiction is not limited 
to questions suggested in reference. 


Per majority (Gulati, J. dissenting): 
The case referred by the Chief Control- 
ling Revenue Authority to the High 
Court under Section 57(1) is the entire 
case referred to it by the Collector under 
Section 56(2) or the entire case coming 
to its notice under Section 56(1). The 
case which comes to the notice of the 
Chief Controlling Revenue Authority 
under Section 56(1) is the case com- 
prised in a revision application made to 
it or a case which it considered suo 
motu. AIR 1942 Lahore 257. Dissented 
from. (Para 5) 


As the entire case is the subject of 
the reference, the jurisdiction of the 
High Court extends to deciding all the 
questions raised by the case, and where 
the case arises upon a revision applica- 
tion under Section 56 (1) they are all 
the questions raised in the revision ap- 
plication. The jurisdiction of the High 
Court is not confined to those questions 
which have been suggested by the Chief 
Controlling Revenue Authority in the 
statement of the case. The expression 
“the questions raised thereby” in Sec- 
tion 58 refers to the questions raised by 
the case and not to the questions for- 
mulated in the statement of the case. 
The statute contemplates the submission 
of a full and complete case to the High 
Court and the statement should be suf- 
ficient to enable the High Court to 
decide all the questions raised by the 
ease. If the statement is insufficient, the 
High Court, can refer the case back to 
the Revenue Authority for making such 
additions or alternations as may be dir- 
ected by the Court. (Para 6) 


What is ordinarily contemplated for 
the decision of the High Court are ques- 
tions of law and jurisdiction and not 
questions of fact. Under Section 56(1) 
the powers exercisable by a collector 
are subject to the control of the Chief 
Controlling Revenue Authority. That 
points to questions of jurisdiction and of 
law. So also, under Section 56(2) a re- 
ference made by the Collector feeling 
doubt as to the amount of duty with 
which an instrument is chargeable is a 
reference on a question of law, namely 
what should be the duty chargeable in 
law having regard to the contents of the 
instrument. (Para 7) 


The High Court cannot, however, 
under Section 58, require the Authority 
to frame a further question of law. The 
language of Section 58 makes a distinc- 
tion between the statements contained in 
the case and the questions raised there- 
by. It is when the statements are not 
sufficient to enable the Court to deter- 
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mine the questions that the occasion for 
exercising jurisdiction under Section 58 
arises and the Authority may be requir- 
ed to add, or modify, the statements sub- 
mitted by it. (Para 8) 


(B) Stamp Act (1899), S. 57(1) — Re- 
ference of case by Chief Controlling Re- 
venue Authority on revision application 
of aggrieved party — Omission to refer 
question of jurisdiction of Collector to 
act under S. 33 — High Court itself can 
raise it. (Paras 13, 21, 23, 24) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 497 (V 55)= 

1968-1 SCR 685, Banarasi Dass 
v. Chief Controlling Revenue 
Authority, Delhi 9, 19 
(1962) AIR 1962 SC 1217 (V 49)= 
1963-1 SCJ 324, Board of Revenue 
v. Vidyawati 
(1962) 1962-45 ITR 266 (SC), 
Kamalapat Motilal v. Commr. of 


ET: 5, 8. 23 
(1961) AIR 1961 SC 787 (V 48)= 

1962-1 SCR 97, Govt. of U. P. 

v. Mohd. Amir UW 
(1961) 1961-41 ITR 257 (AlD, 

Juggilal Kamalapat v. Commr. of 


I. T. 

(1951) 1951-20 ITR 472 (AD), 
Mahabir Prasad Niranjanlal v. 
Commr. of Income Tax 5 

(1950) ATR 1950 All 319 (V 37) = 
1950 Ail LJ 81 (SB), In the 
matter Sonbarsa Kuer 

(1942) AIR 1942 Lah 257 (V 29) = 
202 Ind. Cas. 670 (SB), Puranchand 
v. Emperor 9, 25 


Satendra Nath Verma, for Applicant. 

PATHAK, J.:— On October 29, 1957, 
the Saraya Sugar Factory, a partner- 
ship firm, executed a sale deed in favour 
of the Saraya Sugar Mills (P) Ltd., a 
private limited company, for an ap- 
parent consideration of Rs 17,35.601 and 
paid stamp duty accordingly. The deed 
was duly registered. 


2. An Inspector of Stamp and 
Registration obtained a copy of the re- 
gistered deed and referred the matter to 
the Chief Inspector of Stamps stating as 
his opinion that the real consideration 
was Rs. 1,07,04,832/-, having regard to 
Art. 23 read with Section 24 of the Stamp 
Act and that, therefore, a heavier duty 
should have been paid. The Collector of 
Gorakhpur accepted the opinion and 
made an order dated March 9, 1960, for 
payment of the deficit duty. 

3. The Company applied under 
Sections 56 and 57 of the Act to the 
Board of Revenue, U. P., as the Chief 
Controlling Revenue Authority, praying 
that the Board should set aside the order 
of the Collector or refer the case to this 
Court for the decision of the three ques- 
tions of law. One question arose on the 
plea of the Company that the Collector 


5, 22 
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had no jurisdiction to take proceedings 
under Section 23 of the Stamps Act be- 
cause the document was not “produced” 
before him within the meaning of that 
provision. Another question related to 
the true consideration covered by the 
sale deed and the duty payable in res- 
pect of the instrument. The Board re- 
jected the revision application. by its 
order dated September 15, 1960. It held 
that the Collector had jurisdiction to 
summon the document from the Com- 
pany for the purpose of examining it and 
deciding whether it had been properly 
stamped. It also upheld the view taken 
by the Collector that a further duty was 
due on the deed. 


4. The Company filed a petition 
under Art. 226 of the Constitution pray- 
ing that the order of the Board reject- 
ing the revision application be quashed 
and the Board be directed to make a 
reference to this court under Section 57. 
On December 2, 1965, this Court allowed 
the petition and issued the direction 
prayed for. The Board has now submit- 
ted a statement of the case. After set- 
ting out the facts it has framed the 
following two points of law for the 
opinion of this Court: 

“1. Whether the document is a sale 
deed for a consideration of Rs. 17,35,601/~ 
as contended by the executants? 

2. Whether in view of the provisions 
of Section 24 of the Stamp Act the sale 
consideration under the deed shall be 
deemed to Rs. 1,07,04,832 being the 
amount shown in the document plus the 
amount of liabilities disclosed from the 
balance sheet referred to therein which 
the vendee undertoook to pay and duty 
le to be paid thereon as held by the 

oard?” 


5. Learned counsel for the Com- 
pany contends that the question whether 
the Collector had jurisdiction to make 
an order under Section 33 should also 
have been framed by the Board for the 
opinion of this Court, and urges that 
either this Court should frame the ques- 
tion of law itself, or, alternatively, 
direct the Board to frame it and to sub- 
mit a supplementary statement of the 
case. There has been serious debate be- 
fore us on the question whether this 
Court has jurisdiction to frame a ques- 
tion of law apart from those already 
framed by the Board in the statement of 
the case. The question calls for serious 
consideration, specially as it does not ap- 
pear to be covered by authority so far. 
Section 56 provides: 

“56(1). The powers exercisable by a 
Collector under Chapter IV and Chapter 
V and under Cl. (a) of the first proviso 
to Section 26 shall in all cases be sub- 
ject to the control of the Chief Con- 
trolling Revenue Authority. 


ALR. 


(2) If any collector, acting under 
Section 31, S. 40 or S. 41. feels doubt as 
to the amount of duty which any instru- 
ment is chargeable, he may draw up a 
statement cf the ease, and refer it, 
with his own opinion thereon, for the 
decision of the Chief Controlling Re- 
venue-Authority. 


(3) Such authority shall consider the 
case and send a copy of its decision to 
the Collector, who shall proceed to 
assess and charge the duty (if any) in 
confromity with such decision.” 


Under Section 56 the Chief Control- 
ling Revenue-Authority may take cogni- 
zance of a case ‘in either one of two 
ways. By virtue of sub-section (1) it 
may, either of its own motion or on ap- 
plication made, control the exercise of 
powers by a Collector under Chapters IV 
and V and Cl. (a) of the first proviso to 
Section 26. In essence, it exercises revi- 
sional jurisdiction over the powers of the 
Collector. By virtue of sub-section (2) 
it may entertain a reference made by 
the Collector who acting under Ss. 31, 
40 or 41 feels doubt as to the amount of 
duty with which an instrument is 
chargeable. The case so referred will be 
considered by the Chief Controlling Re- 
venue Authority and its decision com- 
municated to the Collector who will pro- 
ceed to assess and charge the duty in 
conformity with such decision. The 
statute then provides that in either 
event, whether the Chief Controlling Re- 
venue Authority is called upon to ex- 
ercise the jurisdiction contemplated by 
sub-section (1) or sub-section (2), the case 
may proceed to a higher jurisdiction. 
Section 57(1) reads: 


“57(1). The Chief Controlling Re- 
venue-Authority may state any case re- 
ferred to it under Section 56, sub-sec- 
tion (2) or otherwise coming to its 
notice, and refer such case, with its own 
opinion thereon,— 


_ (a) if it arises in a State, to the 
High Court for that | State: 


eccerccceve evacon Weecees 


Therefore, not only can a case re- 
ferred by the Collector under Sec. 56(2) 
to the Chief Controlling Revenue autho- 
rity be referred by the latter to the 
High Court, but also cases “otherwise 
coming to its notice” may also be re- 
ferred. Cases “otherwise coming to its 
notice” would include a case which 


- comes to the notice of the Chief Con- 


trolling Revenue-Authority under Sec- 
tion 56(1). Section 57(2) provides that 
every such case, namely a case referred 
by the Chief Controlling Authority to 
the High Court shall be decided by not 
less than three Judges of the High Court 
oo it is referred. Section 58 pro- 
vides: 
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“58. If the High Court * * * * is not 
satisfied that the statements contained in 
the case are sufficient to enable it to 
determine the questions raised thereby, 
the Court may refer the case back to 
the Revenue-Authority by which it was 
stated, to make such additions thereto or 
alterations therein as the Court may 
direct in that behalf.” 

And Section 59 provides: 


“59(1). The High Court * * * *, upon 
the hearing of any such case, shall ‘decide 
the questions raised thereby, and shall 
deliver its judgment thereon containing 
the grounds on which such decision is 
founded. 


(2) The Court shall send to the Re- 
venue-Authority by which the case was 
stated, a copy of such judgment under 
the seal of the Court and the signature 
of the Registrar; and the Revenue-Autho- 
rity shall, on receiving such copy, dis- 
pose of the case conformably to such 
judgment.” ° 


upon a consideration of the 
several provisions from Section 56 to 
S. 59, it seems clear that the case refer- 






Controlling Revenue autho- 
rity under Section 56(1) is the case com- 
rised in a revision application made to 
which it _ considered suo 


making the reference to the High Court. 
No such position can be spelled out from 
Section 57. In contrast-Section 66(1) of 
the Indian Income-tax Act, 1922 and Sec- 
tion 256(1) of the Income-tax Act, 1961 
speak of the reference of questions of 
law to the High Court and not compre- 
hensively of a case to that Court. The 
position obtaining under Section 57 of 
the Indian Stamp Act does not compare 
with that under the Income-tax -Act. 
There is, for example the distinguishing 
feature that while under the Income-tax 
Acts a reference by the Income-tax Ap- 
pellate Tribunal to the High Court lies 
only at the instance of the assessee or 
the Commissioner of Income-tax, the 
jurisdiction of the Chief Controlling Re- 
venue Authority under Section 57 of the 
Stamp Act extends to making a refer- 
ence to its own motion. Then, there is 
no provision under the Stamp Act 
equivalent to Section 66(2) of the Indian 
Income-tax Act, 1922 or Section 256(2) 
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of the Income-tax Act, 1961 enabling a 
party to apply to the High Court for a 
direction, that, apart from the questions 
referred, other questions of law should 
also be referred. The Supreme Court in 
Kamlapat Motilal v. Commr. of Income- 
tax, 1962-45 ITR 266 (SC) held that Sec- 
tion 66(2) of the Indian Income-tax Act, 
1922 was the proper provision to resort 
to in such a case and the Court had no 
jurisdiction in that behalf under Sec- 
tion 66(4). The earlier view of this 
court to the contrary in Mahabir Prasad 
Niranjan Lal v. Commr. of Income-tax, 
1951-20 ITR 472 (All) and Juggilal 
Kamlapat v. Commr. of Income-tax, 1961- 
41 ITR 257 (All) was superseded. 


6. The entire case, which was 
before the Chief Controlling Revenue- 
Authority under Section 56(1) being now 
before the High Court upon the refer- 
ence of the case under Section 57(1), it 
is that case which falls to be decided by 
the High Court under Section 57(2), As 
the entire case is the subject of the re- 
ference, the jurisdiction of the High 
Court extends to deciding all the ques- 
tions raised by the case, and where the 
case arises upon a revision application 
under Section 56(1) they are all the ques- 
tions raised in the revision application. 
The jurisdiction of the High Court is not 
confined to those questions which have 
been suggested by the Chief Controlling 
Revenue-Authority in the Statement of 
the case. If the High Court is confined 
to those questions only, it may well be 
that an important question vitally af- 
fecting the outcome of the case may not 
be formulated by the Revenue Autho- 
rity and would, therefore, not be the 
subject-matter of consideration by the 
High Court. Sections 56 to 59 embcdy 
a complete code and I have no difficulty 
in holding that the framers of the legis- 
lation intended that all questions of 
jurisdiction and law should fall within 
the advisory jurisdiction of the High 
Court. To hold otherwise would ‘be to 
accept in the Chief Controlling Revenue- 
Authority a discretionary power enabl- 
ing it to confine the case to some ques- 
tions of law while omitting others. I do 
not think it was ever intended that the 
jurisdiction of the High Court over a 
case should be determined by what ques- 
tions the Chief Controlling Revenue- 
Authority would refer or would not refer 
in its discretion. A perusal of Section 58 
makes it clear that the High Court is 
entitled to consider what are the ques- 
tions raised in the case and then to deter- 
mine whether the statements submitted 
by the Board are sufficient to enable it 
to determine those questions. The ex- 
pression “the questions raised thereby” 
in Section 58 refers to the questions 
raised by the case and not to the ques- 
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Itions formulated in the statement of the 
case. The statute contemplates the sub- 
mission of a full and complete case to 
the High Court and the Statement should 
be sufficient to enable the High Court to 
decide all the questions raised by the 
ease. If the statement is insufficient, the 
High Court, can refer the case back to 
the Revenue Authority for making such 
Jadditions or alterations as may be direct- 
ed by the Court. It is contended on 
behalf of the State that the additions 
and alterations are contemplated in the 
Statement of the case, and, therefore, 
the word “case” must be confined to the 
controversy limited in the statement of 
the case. I cannot, agree. Such a con- 
struction, I think, would unjustifiably 
limit the scope of that expression in Sec- 
tion 57(1) which, as I have pointed out, 
intends reference to the entire case. Sec- 
tion 59(1) provides that the High Court, 
hearing such case, shall decide the ques- 
tions raised thereby. Pursuant to S. 59 
(2), a copy of its judgment is sent to the 
Revenue Authority by which the case 
was stated, and the Revenue Authority 
then disposes of the case conformably to 
such judgment. The case disposed of by 
the Revenue Authority is apparently the 
case which was before it when it made 
the reference to the High Court, and that 
would imply the entire case. 





7. At this stage, it seems to me 
desirable to note that what is ordinarily 
contemplated for the decision of the 
High Court are questions of law and 
jurisdiction and not questions of fact. 
Under Section 56(1), the powers exercis- 


able by a Collector are subject to the 
control of the Chief Controlling Revenue- 
Authority: That, it seems to me points 
to questions of jurisdiction and of law. 
So also, under Section 56(2) a reference 
made by the Collector feeling doubt as 
to the amount of duty with which an 
instrument is chargeable is a refererice 
on a question of law, namely what 
should be the duty chargeable in law 
having regard to the contents of the in~ 
strument. 


8. As regards the question whe- 
ther this Court can, under Section 58, 
require the Board to frame a further 
question of law, I am of opinion that 
the observations of the Supreme Court 
in Kamlapat Motilal, 1962-45 ITR 266 
(All) (supra) preclude us from taking 
that view. The language of the section 
also does not lend itself to that construc- 
tion. The language of Section 58 makes 
a distinction between “the statements 
contained in the case” and the “ques- 
tions raised thereby”. It is when the 
statements are not sufficient to enable the 
Court to determine the questions that 
the occasion for exercising jurisdiction 
under Section 58 arises and the Board 
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may be required to add, or modify, the 
statements submitted by it. 


9, On behalf of the Board reliance 
was placed on Puranchand v. Emperor, 
AIR 1942 Lah 257. In that case, Skemp, 
J. observed that the expression “such 
case” in Section 57(1) refers to the ques- 
tion propounded by the Chief Control- 
ling Revenue-Authority of which he felt 
doubt and discountenanced the plea that 
the whole of the case was before the 
High Court. Upon the considerations 


~which have appealed to me, I find my- 


self, with respect, unable to agree with 
that learned Judge. We were also re- 
ferred to Sonbarsa Kuer, AIR 1950 All 
319; Board of Revenue v. Vidyawati, 
AIR 1862 SC 1217 and Banarsi Dass v. 
Chief Controlling Revenue Authority, AIR 
1968 SC 497. I have perused those 
judgments with care, but I am unable 
to find anything therein to support the 
contention of the State that it is not the 
entire case but only specific questions of 
law that are refefred by the Chief Con- 
eg Revenue-Authority to the High 
ourt. 


10. It was strenuously urged on 
behalf of the State that a reference to 
the High Court under Section 57 must 
be confined to determining the quantum 
of the stamp duty payable upon an in- 
strument and no other question can be 
raised before the Court. I am unable to 
accept the contention. 


11. As I have already pointed 
out, a reference lies to the High Court 
under Section 57(1) from a proceeding 
under Section 56(1). Section 56(1) en- 
ables the Chief Controlling Revenue- 
Authority to control the powers exercis- 
able by a Controller under Chapters IV 
and V and under Cl. (a) of the first pro- 
viso to Section 26. I consider it beyond 
doubt that in exercising that jurisdiction 
the Chief Controlling Revenue~-Authority 
can examine not only the decision of the 
Collector on its merits but also whether 
he had jurisdiction in the matter. The 
Collector exercising powers under Sec- 
tion 33 is empowered to examine the 
document produced before him, or which 
comes before him, in the performance 
of his functions and to determine whe- 
ther the instrument is not duly stamped 
and, if so, to impound the same. Pro- 
ceeding thereafter under Section 40(1) 
(b) he will require the payment of pro- 
per duty or the amount required to make 
up the same together with a penalty. 
Now, before this procedure’ can be set 
in motion all the conditions necessary 
for the exercise of jurisdiction under 
Section 33 must be present. The instru- 
ment must be produced before the autho- 
rity mentioned in Section 33(1) or must 
come before it in the performance of its 
functions. 
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It seems to me difficult to hold that 
Section 31 contemplates for example a 
case where an authority proceeds to the 
residence of a person and seizes an in- 
strument there even though that person 
does not intend to use the instrument 
until he has obtained the opinion of the 
Collector under Section 31 on whether it 
is properly stamped. The Supreme Court 
in Government of Uttar Pradesh v. 
Mohd. Amir, AIR 1961 SC 787 held that 
when a person is merely seeking the 
opinion of the Collector as to the proper 
duty in regard to the instrument and ap- 
proaches him for that purpose under 
Section 31 no jurisdiction under Sec. 33 
can be exercised in respect of such in- 
strument. This illustration amply demo- 
nstrates that a person against whom a 
proceeding is taken under Section 33 can 
apply to the Chief Controlling Revenue- 
Authority under Section 56(1) and com- 
plain of the action of the Collector, in 
impounding the instrument and demand- 
ing deficit duty, on the ground that the 
conditions for the exercise of the juris- 
diction under Section 33 never existed. 
I may also refer to the difference in 
language between Section 56(1) and Sec- 
tion 56(2). Section 56(2) is specifically 
confined to a case where there is a doubt 
as to the proper amount of duty payable 
on an instrument. Such words of limi- 
tation are absent altogether from Sec- 
tion 56(1). The Chief Controlling Re- 
venue-Authority has the widest jurisdic- 
tion for the purpose of controlling the 
powers exercisable by the Collector, and 
this jurisdiction extends to determining 
whether the conditions requisite for in- 
voking the powers of the Collector are 
present. 


12. It is also urged on behalf of 
the State that the order of the Collector 
impounding the instrument under Sec 
tion 33 is a procedural step only and is 
intended with the ultimate object of 
levying stamp duty, and, therefore, it is 
the quantum of the duty alone which 
can be determined in the reference. In 
the present case, a demand for payment 
of the deficit duty has been made by the 
Collector, and upon what I have observed 
above the jurisdiction of the Collector 
in initiating the proceeding under Sec- 
tion 33 does arise for consideration. 


13. In my opinion, the question 
whether the Collector had jurisdiction to 
act under Section 33 in respect of the 
sale deed dated October 29, 1957 is a 
question which can be decided in a re- 
ference made to this Court under Sec- 
tion 57(1). I am also of opinion that it 
is within the jurisdiction of this Court 
to raise that question even if it has not 
been specifically formulated by the 
Board when submitting the Statement of 
the case. i 
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14, Learned counsel for the par- 
ties are agreed that the question should 
be framed in the following terms, and I 
frame it accordingly: . 


“Was the sale deed dated October 
29, 1957 produced, or did it come, before 
the Collector within the meaning of Sec- 
tion 33 of the Stamp Act so as to give 
him jurisdiction to impound the docu- 
ment and levy additional duty?” 


15. I have examined the state- 
ment of the case already submitted by 
the Board for the purpose of determin- 
ing whether the further question now 
framed can be decided on the basis of 
that Statement. It seems to me that the 
facts stated there are inadequate for the 
purpose of answering that question. In 
my judgment, this is a case in which, ex- 
ercising the jurisdiction under Sec. 58, 
we should refer the case back to the 
Board to make such additions and altera- 
tions as are necessary for the purpose of 
enabling this Court to decide the fur- 
ther question framed by us. 


16. Accordingly, the case is re- 
ferred back to the Board of Revenue, 
U. P. for making appropriate additions 
and alterations for the purpose of enabl- 
ing the Court to decide the further ques- 
tion framed above. The Board is direct- 
ed to submit the amended statement of 
the case within three months of the 
receipt by it of a copy of this order. 


PAREKH, J.: 17. I agree. 
GULATI, J.: 18. I agree that a 
supplementary statement of the case 


should be called from the Board, I 
would, however, like to add the follow- 
ing. 

19. Under Section 57(1) of the 
Stamp Act the Chief Controlling Re- 
venue Authority makes a reference to 
the High Court suo motu as also on an 
application made in that behalf of the 
party concerned, as has been recently 
paa iy the Supreme Court in AIR 1968 

7. 


20. It can be argued that when 
the Chief Controlling Revenue Autho- 
rity (hereinafter referred to as the 
‘authority’) makes a reference on its own 
motion. it will do so only with respect 
to the question upon which it feels any 
doubt or difficulty. It need not refer all 
the questions that arise in a case. The 
reference to the “statement of the case” 
and to the ‘case’ in Sections 58 and 59, 
therefore, can well be said to relate to 
the statement of the case relevant to 
the questions of law upon which the 
authority seeks the opinion of the High 
Court. - It is. possible, therefore, to take 
the view that when the suo motu juris- 
diction is exercised under Section 57(1) 
by the Authority, it need not refer all 
the questions that arise in a case and the 
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expression ‘the questions raised thereby’ 
occurring in Section 58 would be re- 
ferable to the questions referred ky the 
Authority to the High Court for its 
opinion. After all, the provision for a 
suo motu reference has been made for 
the benefit of the authority and it would 
be illogical to insist that it should make 
a reference in respect of all the ques- 
tions arising out of the case even though 
the authority needs opinion of the High 
Court only on some of the questions. 


21. The position, however, is 
different when the reference is made 
at the instance of a party. In such a 
case the authority shall have to refer all 
such questions as arising out of a case 
upon which the party seeks a reference. 
In such a case there is no option with 
the authority to select only some of the 
questions for reference and to withhold 
reference on other questions. But the 
question arises that when the authority 
adopts such a course what is the remedy 
open to the aggrieved party. There is 
no provision in the Stamp Act like Sec- 
tion 66(2) of the Income-tax Act, 1922 
or Section 256(2) of the Income-tax Act, 
1961, and therefore it may not be open 
to the aggrieved party to apply to the 
High Court for a direction to the autho- 
rity to refer the questions which it has 
omitted to refer, even though asked 
for by the party. In such a situation the 
only course open to the party would be 
to invite the attention of the High Court 
to the omission of the authority to refer 
all the questions when the reference 
comes up before the High Court. 
Under Section 58 when the High Court 
is not satisfied that the statements con- 
tained in the case are sufficient to enable 
it to determine the questions raised 
thereby, the Court may refer the case 
back to the Revenue Authority by which 
‘it was stated, to make such additions 
thereto or alterations therein as the 
Court may direct in that behalf.” 


22. Section 66(4) of the Income- 
tax Act, 1922 employs the same phra- 
seology as is contained in Section 58. 
While interpreting this provision, this 
Court in 1961-41 ITR 257 (All) held that 
the power under Section 66(4) conferred 
on the High Court to direct the Tribunal 
to make additions to or alterations in a 
statement of the case includes within it 
the power to ask the Tribunal to frame 
questions of law not included within the 
statement of the case, and that the 
language of Section 66(4) envisages that 
the High Court shall exercise the power 
of calling for a further statement of the 
case in respect of questions not included 
in the statement of the case by the Tri- 
bunal where a statement of the case is, 
in fact, already submitted by the Tri- 
bunal to the High Court, It was held in 
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that case that where an assessee makes 
an application under Section 66(1) of the 
Income-tax Act to the Tribunal to refer 
more than one question of law arising 
out of the appellate order of the Tri- 
bunal and the Tribunal only draws up a 
statement of the case in respect of some 
of the questions of law and refers it to 
the High Court and refuses to frame 
other questions of law or to draw up a 
statement of the case in respect of them, 
the appropriate provision of law under 
which the aggrieved assessee can move 
the High Court is Section 66(4) of the 
Income-tax Act. 


23. This view, of course, has been 
overruled by the Supreme Court in 1962- 
45 ITR 266 (SC) because of the existence 
of Section 66(2) which is a specifie pro- 
vision for a situation like that. Eut, 
there being no provision corresponding 
to Section 66(2) in the Stamp Act, the 
interpretation placed by this Court upon 
Section 66(4) of the Income-tax Act 
would apply to the interpretation of Sec- 
tion 58 of the Stamp Act. 


24. In the instant case the autho- 
rity omitted to refer one of the ques- 
tions relating to the jurisdiction of the 
Collector under Section 33 of the Stamp 
Act, even though such a reference had 
been asked for by the party. It is, 
therefore, open to the High Court to 
frame that question itself and to refer 
the case back to the authority for sub- 
mitting a supplementary statement of the 
case to enable this Court to answer the 
additional question. The High Court can 
indicate the question, but it cannot pro- 
ceed to answer the same unless the 
necessary statement of the case is furni- 
shed by the authority. It therefore, be- 
comes necessary for the High Court to 


gefer the case back to the authority for 


Submission of the additional 
of the case. 


25. In this view of the matter I 
would prefer not to express any opinion 
on the larger question as to whether the 
Chief Controlling Revenue Authority is 
bound to refer the entire case to the 
High Court even though the reference is 
made suo motu. Accordingly, it is not 
necessary, in my opinion to record our 
dissent with the case of AIR 1942 Lah 
257 which was a case of suo motu re- 
ference. 


BY THE COURT: 26. The case is 
referred back ta the Board of Revenue, 
U. P., for making appropriate additions 
and alterations for the purpose of enabl- 
ing the Court to decide the further ques- 
tion: 

“Was the sale deed dated October 29, 
1957 produced, or did it come. before the 
Collector within the meaning of Sec. 33 
of the Stamp Act so as to give him 


statement 
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ffurisdiction to impound 
and levy additional duty?” 
27. The Board is directed to sub- 
mit the amended statement of the case 
within three months of the receipt by it 
of a copy of this order. 
Order accordingly. 
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v. District Magistrate and others, Oppo- 
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(A) Municipalities — U. P. Munici- 
palities Act (2 of 1916), Section 87-A (12) 
{as applied to Town Areas) — Words 
“total number of members of the Com- 
mittee” — Interpretation of — They 
mean total number of members initially 
constituting the Committee and not the 
members for the time being — Existence 
of any casual vacancy of a particular 
time is irrelevant for calculating total 
number of members for purpose of sub- 
section (12) — 1970 All LJ 36, Over- 
ruled — (Interpretation of Statutes). 


The words “total number of mem- 
bers of the Committee “in Section 87A 
(12) of the U. P. Municipalities Act 
(1916) (as applied to Town Areas) mean 
the total number of members initially 
constituting the Committee and not the 
members for the time being and conse- 
quently the existence of any casual 
vacancy of a particular time is irrelevant 
for calculating the total number of mem- 
bers for the purpose of sub-section (12). 
AIR 1951 Cal 420 and AIR 1956 Pat 367, 
Relied on; AIR 1955 NUC (All) 6047 and 
Civ. Misc. Writ No. 2332 of 1962, D/- 
4-10-1962 (All) and Civ. Misc. Writ No. 
2924 of 1968. D/- 19-5-1969 (All), Approv- 
ed; 1970 All LJ 36, Overruled. 

(Paras 7, 8, 19) 


Therefore, where the normal strength 
of the Town Area Committee was 10 but 
one casual vacancy occurred due to death 
of one of the members and on the date 
fixed for consideration of the motion of 
non-confidence only five members of the 
Committee who were presentin the meet- 
ing voted in favour of the motion of 
non-confidence, the motion cannot be 
said to have been validly passed or car- 
ried under Section 87A (12). 

(Para 20) 


The U. P. Municipalities Act has 
undergone several changes by way of 
amendments but the fact that the legis- 
lature excluded the use of expression 
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“for the time being” in sub-section (12) 
leads to ‘the conclusion that the legisla- 
ture intended to refer tothe total number 
of members and not tothe members of the 
Board “for the time being”. The use of 
two different expressions at two different 
places in the same section suggests that 
they have different connotations. Prima 
facie such an alteration would be con- 
sidered intentional. (1891) 2 QB 156 and 
AIR 1938 Mad 449 and AIR 1951 Cal 


236 and AIR 1955 Andhra 74, Relied. 
on (Paras 6, 8, 15) 
(B) Interpretation of Statutes — 


Parliamentary history of Statute — Ordi- 
narily not admissible to construe its 
meaning — But in case of a statute hav- 
ing undergone amendments, it is not 
only permissible but of great assistance 
in matter of interpretation to examine 
legislative history of provisions. Case 
law discussed. (Para 13) 


(C) Interpretation of Statutes — | 
Amending Act altering language of prin- 
cipal statute — Alterations must be taken 
to have been made deliberately — 
Change cannot be disregarded as a mere 
freak of legislature. 1949 AC 24 (PC), 
Rei. on. (Para 14) 


(D) Interpretation of Statutes — 
Statutes in pari materia and later amend- 
ments — Can be sometimes looked into 
for ascertaining intention of legislature. 
AIR 1967 Andh Pra 363, Relied. on. 

(Para 15) 


(Œ) Words and Phrases — Words 
“Total” and “whole”? — They are syno- 
nymous — Meaning of word “whole” is 
“total” and vice versa. (Para 17) 
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wala v. Union of India a3 
(1956) AIR 1956 Pat 367 (V 43), 
Sukhdeo v. Arrah Municipality 19 
(1955) AIR 1955 SC 661 (V 42) = 
1955-2 SCR 603, Bengal Immunity 
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Chundura Venkata Subraman- 
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(1951) AIR 1951 Cal 420 (V 38) = 
55 Cal WN 326, Shyampadda v. 
Abani Mohan 19 
(1951) AIR 1951 Cal 236 (V EL = 
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Dabiruddin Ahmad 8 
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Fraser and Co. v. Minister of 
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G. C. Dwivedi and V. K. S. Chau- 
dhary, for Petitioner; S. C. Khare, D. S. 
Sinha, Sri Palak Basu and Standing 
Counsel, for Opposite Parties. 


SHUKLA, J.:— This case has come 
to us on a reference made by the Bench 
which admitted the writ petition and 
expressed the opinion that the Division 
Bench decision in Bhaiya Lal v. P 
Tewari, 1970 All LJ 36 require recon- 
sideration. 


2. The admitted facts of the case 
are that the Town Area Committee of 
Gola Bazar (hereinafter called the Com- 
mittee) district Gorakhpur is constituted 
by nine members and one Chairman. 
Thus, the total number of the members 
of the Committee is ten Out of the 
said members Noor Mohammad died in 
1965 and a vacancy was declared which 
still remains unfilled. On 18-12-1969 
five members of the Committee gave 


notice of their intention to move a 
motion of non-confidence against its 
Chairman (petitioner). The District 


Magistrate by his order dated 31-12-1969 
fixed 19-1-1970 as the date for consi- 
deration of the motion of non-confidence. 
On the date fixed five members. of the 
Committee were present in the meeting. 
The Munsiff, Bansgaon, district Gorakh- 
pur, presided over the meeting. All the 
five members of the Committee who 
were present voted in favour of the 
motion of non-confidence and the Presi- 
ding Officer, relying on the ruling re- 
ported in 1970 All LJ 36, declared that 
the motion of non-confidence was pass- 
ed. The Minutes of the meeting record- 
ed the result of the voting thus:— 
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“Since all the five members namely 
Sri Hanuman Pd., Sri Ram Bachha 
Chand, Sri Raj Narain Chand, Sri Nav 
Ratan Lal and Sri Parag have voted in 
favour of the motion and there are only 
eight members and the Chairman, in 
total, the motion is passed by a majority 
and it stands carried.” 


3. The petitioner filed this writ 
petition praying for a writ in the nature 
of certiorari quashing the proceedings of 
the motion of non-confidence dated 19- 
1-1970 (Annexure § to the writ petition) 
and for a writ of mandamus directing 
the respondents Nos. 1 and 3 namely the 
District Magistrate, Gorakhpur, and the 
State of Uttar Pradesh, not to interfere 
with the petitioner’s functioning as 
Chairman of the Town Area Committee, 
Gola Bazar. The writ was contested by 
the opposite parties Nos. 1 and 3 and 
a counter affidavit by the Town Area 
Clerk of Collectorate, Gorakhpur, was 
filed. It was stated in the counter affi- 
davit that the Presiding Officer had 
rightly declared the motion of non-con- 
fidence as carried because it had been 
passed by five members, which consti- 
tuted the majority of more than half 
of the total number of the members of 


‘the Board. 


4. The contention of the peti- 
tioner, in short, is that the expression 
“total number of members of the Com- 
mittee” used in Section 87-A (12) of the 
U. P. Municipalities Act as applied to 
the Town Areas means the total strength 
of the’ Town Area Committee and not 
the present strength thereof. In the 
present case the total number of mem- 
bers of the Town Area Committee was 
ten, therefore at least six members were 
required for carrying the motion of non- 
confidence against the petitioner. Since 
only five members had voted in favour 
of the motion, according to the peti- 
tioner, it should have been declared to 
have failed. It is not disputed that as 
provided by Section 5 of the U. P. Town 
Areas Act, 1914, a Town Area Commit- 
tee consists of the Chairman and the 
elected members who shall not be less 
than nine and more than fifteen as the 
State Goverment may by notification in 
the official Gazette specify. It is also 
not disputed that the provisions of Sec- 
tion 87-A of the U. P. Municipalities Act 
were extended to the Town Areas under 
Section 88 of the U. P. Town Areas Act. 


5. ‘Section 87-A of the U. P. 
Municipalities Act as applied to the 
U. P. Town Areas reads as under:— 


“Motion of non-confidence against 
Chairman. Section 87-A: (1) Subject to 
the provision of this Section a motion 
expressing non-confidence in the Chair- 
man shall be made only in accordance 
with the procedure laid down below: 
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(2) Written notice of intention to make 
amotion of non-confidence in its chairman 
signed by such number of members of 
the committee as constitute not less than 
one-half of the total number of mem- 
bers of the Committee, together with a 
copy of the motion which it is proposed 
to make shall be delivered in person to- 
gether by any two of the members sign- 
ing the notice to the District Magistrate. 


(12) The motion shall be deemed to 
have been carried only when it has been 
passed by a majority of more than half 
of the total number of members of the 
committee. 

(13) If the motion is not carried by 
a majority as aforesaid, or if the meet- 
ing cannot be held for want of quorum, 
no notice of any subsequent motion of 
non-confidence in the same chairman 
shall be received until after the expiry 
of a period of twelve months from the 
date of meeting. 

(14) No notice of a motion of non- 
confidence under this section shall be 
received within twelve months of as- 
sumption of office by the chairman.” 


6. The language of Section 87-A 
of the U. P. Municipalities Act is iden- 
tical except that “Board” is substituted 
for “Committee”, Only Sub-section (13) 
of the same section of the U. P. Munici- 
palities Act may be reproduced:— 

“If the motion is not carried by a 
majority as aforesaid, or if the meeting 
cannot be held for want of a quorum 
(which shall be not less than one-half 
of the total number of members of the 
board for the time being,) no notice of 


any subsequent motion of non-confidence 
in the same (President) shall be received 
until after the expiry of a period of 
twelve months from the date of the 
meeting.” (The underlining is ours) 


T: The contention of the peti- 
tioner is that the words “total number 
of members of the board” occurring in 
sub-section (12) of Section 87-A mean 
the total number of members who ini- 
tially constitute the Board and conse- 
quently the existence of any casual 
vacancy of a particular time is irrelevant 
for calculating the total number of mem- 
bers for the purposes of sub-section (12). 

8. In our opinion there is force 
in this contention. It will be noticed that 
in S. 87-A itself sub-sections (2) and (12) 
use the words “total number of members 
of the board’ whereas sub-s. (13) uses 
the words “total number of members 
of the board for the time being.” 
The use of the two different expressions 
at two different places in the same sec- 
tion suggests that they have different 
connotations. Prima facie such an al- 
teration would be considered intentional. 
See Guardians of Parish of Brighton v. 
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Guardian of Strand Union, (1891) 2 QB 
156 at p. 167; Malikarjunarao v. Official 
Receiver, AIR 1938 Mad 449 at p. 454; 
Manicklall v. S. D. Dabiruddin Ahmad, 
AIR 1951 Cal 236 at p. 237; In re, Chun- 
dura Venkata Subramanyam, AIR 1955 
Andh Pra 74 at-p. 77. Applying this 
principle, the total number of members 
of the board simpliciter is something 
different from the “total number of the 
members of the board for the time be- 
ing.” While “total numbers of members 
of the board for the time being,” must 
take into account the casual vacancy, 
the “total number of members of the 
board” can only mean total number of 
members initially constituting the Board. 


9. The legislative history of Sec- 
tions 87-A an 47-A of the U. P. Munici- 
palities Act also leads to the same con- 
clusion. Sections 87-A and 47-A of the 
U. P. Municipalities Act did not form 
part of the U. P. Municipalities Act (Act 
No. 2 of 1916) as originally enacted. 
These sections were introduced for the 
first time in the U. P. Municipalities Act 
by U. P. Act No. IX of 1933. The rele- 
vant part of Section 87-A as introduced 
by Section 9 of Act No. IX of 1933 was 
as follows: 


sesacaccnoonaaeoue 


(3) If the board shall have adopted 
by a majority consisting of more than 
one-half of the members of the board 
for the time being a resolution express- 
ing non-confidence in its chairman, and 
if the said chairman or the board with- 
in a period of two months after such 
resolution has been adopted shall have 
received a notice in writing signed by 
not less than one-third of the members 
of the board that there is an intention 
to discuss a motion that the board shall 
adopt a resolution calling upon the 
chairman to resign, the chairman shall, 
at the first meeting held after the ex- 
piry of a period of seven days from the 
date of receipt of such notice, place the 
said motion before the board at the first 
item of the agenda for such meeting and 
shall give the board an opportunity of 
discussing the motion and voting upon 
it. 

Similarly Section 47-A as introduced by 
Sec. 3 of U. P. Act No. IX of 1963 ran 
as follows :— 


“47-A. Substitution of a new section 
for section 47-A of Act II of 1916 — If 
a board has adopted, by a majority con- 
sisting of more than one-half of the 
members of the board for the time being, 
a resolution expressing non-confidence 
in its chairman (not being an ex officio 
chairman) and a subsequent meeting has, 
by a majority consisting as aforesaid, 
adopted a resolution calling upon him to 
resign, such chairman shall, within three 
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days of receipt of notice that.the latter 
resolution has been adopted, submit his 
resignation in the manner prescribed by 
Section 47.” 


10. From the above it would be 
evident that when sections 87-A and 


47-A were introduced for the first time’ 


by U. P. Act No. IX of 1933 the requi- 
site number of the members for adopt- 
ing a resolution expressing non-confi- 
dence in the chairman consisted cf more 
than one half of the members of the 
Board for the time being. 


11. The U. P. Municipalities (Se- 
cond Amendment) Act (U. P. Act No. 
XIII) of 1942 omitted Section 47-A of 
the U. P. Municipalities Act which had 
been inserted by U. P. Act No. IX of 
1933. By Section 5 of U. P. Act No. XII 
of 1942, section 87-A as introduced by 
U. P. Act No. IX of 1933 was amended 
and sub-section (12) was substituted in 
the following terms:— 


“(12) The motion shall be deemed to 
have been carried only when it has been 
passed by a majority of more than half 
of the total number of members of the 
board, and when it has been so carried 
the provincial Government shall by 
notification in the official Gazette remove 
the chairman, and the chairman shall be 
deemed to have vacated office with ef- 
fect from the date of publication of the 
notification.” 


12. This clearly indicates that the 
Legislature was aware of the implica- 
tions of the words “the total number of 
members of the board for the time be- 


ing.”, which occurred in Sections 87-A 


and 47-A of the U. P. Municipalities Act 
(No. IX of 1933), and presumably with 
a view to giving greater protection to 
the President of the Board it equated 
the number of the members required for 
passing a motion of non-confidence with 
the total number of the members consti- 
tuting the Board. The U. P. Act No. 
XIII of 1942 was promulgated by the 
Governor. It was passed by the Legis- 
lature in the same form by U. P. Act 
No. XIII of 1948. 


13. Ordinarily the parliamentary 
history of a statute is not admissible to 
construe its meaning, but where a sta- 
tute has undergone changes by way of 
amendments, it is not only permissible 
but of great assistance in the matter of 
interpretation to examine the legislative 
history of the provisions. In Duparguet 
Huot and Moneouse Co. v. Evans, (1935) 
80 L Ed 591 at p. 594 Cardozo, J. speak- 
ing about “Equity receivership”, remark- 
ed: 








“They came into the statute through 
an amendment proposed when the Bill 
which was adopted as Section 77-B was 
passing through the Senate. They came 
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there freighted with the meaning impart- 
ed to them by the mischief to be reme- 
died and by contemporaneous discussion. 
In such conditions history is a teacher 
that is not to be ignored.” 


Similar view has been expressed by our 
Supreme Court, See Bengal Immunity 
Co. Ltd. v. State of Bihar, AIR 1955 SC 
661; Kedar Nath Singh v. State of Bihar, 
AIR 1962 SC 955 at p. 969. The rule 
was thus summed up by Venkatarama 
Aiyar, J. in Chamarbaugwala v. Union 
of India, AIR 1957 SC 628 (Para 6):— 


“To decide the true scope of the 
present Act, therefore we must have re- 
gard to all such factors as can legiti- 
mately be taken into account in ascer- 
taining the intention of the legislature, 
such as the history of the legislation and 
the purposes thereof, the mischief which 
it intended to suppress and the other 
provisions of the statute, and construe 
the language of Section 2 (d) in the 
light of the indications furnished by 


In Central Bank of India v. Rajagopalan, 
AIR 1964 SC 743, before dealing with 
the question of construction of Sec. 33C 
of the Industrial Disputes Act, the 
Supreme Court considered it to be mate- 
rial to refer to the legislative history 
of the section. 


14. Thus, the legislative history 
of S. 87-A of the U. P. Municipalities 
Act itself reveals that the Legislature 
amended the earlier provision so as to 
correlate it with the total number of 
members of the Board. The ancestry of 
the provision strongly suggests that per- 
haps the intention which inspired the 
amendment was that the President of 
the Board should enjoy greater protec- 
tion and the motion of non-confidence 
should not be deemed to have been car- 
ried against him unless it was passed by 
a majority of more than half of the total 
number of the members initially consti- 
tuting the Board. Where the Amending 
Act alters the language of the principal, 
statute, the alteration must be taken to 
have been made deliberately. See D. R. 
Fraser and Co. Ltd. v. Minister of 
National Revenue, 1949 AC 24 (PC). It 
would be a sound rule of construction 
to hold that the change cannot be dis- 
regarded as a mere freak of the Legisla- 
ture. The rule is thus stated by Craw- 
ford in his ‘Statutory Construction at 
page 618: 


“A change in the phraseology creates 
the presumption that the legislature in- 
tended a change of meaning. Indeed, the 
mere fact that the legislature enacts an 
amendment is of itself an indication of 
intention, as a general rule, to alter the 
pre-existing law.” 

In our opinion it is clear on the face of 
the amended section 87-A (12) that a 
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change in the law as it stood before the 
amendment was intended. 


15. The legislative intent of the 
amending provision in the present case 
can be ascertained from another fact 
which is a significant pointer. Statutes 
in pari materia and later amendments 
can be sometimes looked into for the 
purpose of ascertaining the intention of 
the Legislature. In Adilabad Municipa- 
lity v. Mahadeo, AIR 1967 Andh Pra 363 
it was observed at page 368:— 


“The rule in rgeard to construction 
of the statutes, which are in pari mate- 
ria need not be confused with other al- 
lied rules of construction. In consider- 
ing what light one statute may throw 
upon the meaning of another statute, 
there are three different modes to as- 
certain what assistance can be derived 
firstly, from the statutes, which are in 
pari materia with the statute under con- 
sideration, secondly, from the statutes 
not precisely in pari materia, but which 
have similar scope on similar subject or 
which in some way relate to or affect 
the same subject-matter and thirdly, 
from subsequent statutes, which are call- 
ed “Parliamentary expositions” of prior 
statutes.” 

So far as sub-sections (12) and (13) of the 
U .P. Municipalities Act are concerned, 
the Amending Act of 1964 may be re- 
garded as “parliamentary exposition” of 
the earlier statute. The quorum for 
holding a meeting convened for the con- 
sideration of the non-confidence motion 
was specifically provided by U. P. Muni- 
cipalities (Amendment) Act (U. P. Act 
No. XXVI of 1964) which by Section 49 
inserted in sub-section (13) of Sec. 87-A 
the words “which shall be not less than 
half of the total number of the members 
of the Board for the time being.” Even 


prior to that amendment the same quo- 
rum was by implication provided in- 
sub-sec. (2) of Section 88 which relat- 
ed to business which was required to be 
ransacted by a special resolution. This 
was, however, made explicit by a defi- 
nite provision in this regard in the 
amended sub-section (13) of Section 87-A 
in 1964. Still, the Legislature did not 
choose to insert the words “for the time 
being”, in sub-section (12) of the sec- 
tion 87-A. The fact that the Legislature 
eschewed the use of a similar expres- 
sion in sub-section (12) irresistibly leads 
to the conclusion that for prescribing the 
quorum necessary for passing a motion 
of non-confidence the legislature intend- 
ed to refer to the total number of mem- 










Board for the time being.” 


16. It was contended by learned 
counsel for the respondents that the con- 
struction suggested by the petitioner 
would lead to anomalous results. It was 
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pointed out that the quorum for hold- 
ing the meeting for consideration of 
the motion of non-confidence must be 
the same as the quorum required for 
actually passing the motion of non-con- 
fidence, because the Legislature could 
not have intended to provide an in- 
effective quorum for holding a meeting 
which would be eventually incompetent 
to pass a resolution of non-confidence. 
We are unable to accede to this submis- 
sion. In our opinion the two things are 
quite different. The requirements of 
quorum have to be looked into for the 
commencement of the meeting. The re- 
quirements for passing of a resolution 
have to be looked into at the time the 
resolution is put to vote. It is possible 
that at the commencement of a meeting 
the number of members present may be 
barely sufficient to constitute the quo- 
rum prescribed in sub-section (13) for 
holding the meeting, but . later more 
members may arrive and at the time 
when the resolution of non-confidence is 
put to vote, more than half of the full 
membership of the Board may be pre- 
sent as provided by sub-section (12) of 
Section 87-A. The reverse can also hap- 
pen, that is, at the commencement of 
the meeting more than half of the total 
number of members constituting the Board 
may be present but some of them 
may leave the meeting and be not pre- 
sent at the time when the resolution of 
non-confidence -is put to vote so that the 
quorum prescribed under sub-sec. (12) 
may not be available. Therefore, the 
adoption of the construction which we 
are putting on sub-section (12) will not 
lead to any anomalous results. 


17. The meaning of the words 
“total number of members” is quite 
plain. It can hardly be disputed that 


the words “total” and “whole” are syno- 
nymous. The dictionary meaning of the 
word “whole” is “total” and vice versa. 
In fact, the whole members of a Board 
or a body is a well-known expression 
and is used to convey the totality of 
the members provided for a complete 
constitution of the body. In English 
statutes also the word “whole” has been 
used in the sense of total membership 
constituting the Board. Sri S. C. Khare, 
the learned counsel for the petitioner, 
referred us to the English Local Gov- 
ernment Act of 1933 and submitted that 
it correlated the quorum of the local 
authorities (by section 75 read with 
parts I to V of the third Schedule of the 
Act providing for the quorum of the 
meeting of the different local bodies) 
with the whole number of members of 
the Board. He also relied upon an Eng- 
lish decision in Newhaven Local Board 
v. Newhaven School Board, (1885) 30 
Ch D 350. The facts of that case were 
that there was a local Board established 
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under the Public Health Act, 1875. The 
constitution of the Board provided that 
no action could be taken by the Board 
unless one-third of the full number of 
the members of the Board were present 
at the meeting. The Board consisted of 
nine members, seven members had re- 
signed. It was held that the two re- 
maining members of the Board were 
incompetent to transact the business of 
the local Board. In other words, it was 
ruled that the quorum for carrying on 
business was not there, so the members 
were incompetent to transact the busi- 
ness of the Board. Although the im- 
pugned action was upheld in the appeal 
by virtue of Rule 9 of Schedule I of the 
Public Health Act, which provided that 
notwithstanding any defect or vacancy 
in the constitution of the body, the ac- 
tion would be valid, yet the view ex- 
pressed by the original court namely 
that no action could be taken except in 
a meeting in which one-third of the full 
number of the members of the Board 
were present, was not overruled in ap- 
peal. 


. 18. The interpretation of Sec- 
tion 87-A (12) that we accept is support- 
ed by the following three single judge 
decisions of this Court:— Pyare Lal v. 
State of Uttar Pradesh, ATR 1955 NUC 
(All) 6047; Jamshed Ali v. State of Uttar 
Pradesh by Hon’ble Oak, J., Civil Mise. 
Writ No. 2332 of 1962, D/- 4-10-1962: 
Mangla Prasad v. District Magistrate by 
Hon‘ble Satish Chandra, J., Civil Mise. 
Writ No. 2924 of 1968, D/- 19-5-1969 (AT). 


19. The Division Bench which de- 
cided the case of Bhaiya Lal, 1970 All 
LJ 36 overruled the above three single 
Judge decisions, but with great respect, 
we are unable to agree with the view 
expressed in Bhaiya Lal’s case, 1970 All 
LJ 36, and are of the opinion that the 
interpretation adopted in the three single 
Judge decisions was sound. We are also 
fortified in our view by the decisions 
of the other High Courts which inter- 
preted the expression “whole number.” 
See Shyampadda v. Abani Mahan, AIR 
1951 Cal 420 and Sukhdeo v. Arrah 
Municipality, AIR 1956 Pat 367. 


20. For the above reasons we 
are of the opinion that the meeting of 
the Town Area Committee, Golabazar 
district Gorakhpur, which purported to 
‘ tpass the motion of non-confidence against 


lation of Section 87-A (12) of the U. P. 
Municipalities Act as applied to the 
Town Areas. The total number of mem- 
bers of the committee was ten but only 
five members were present in the meet- 
ing and voted in favour of the motion 
of non-confidence, which was alleged to 
have been carried. The proceedings of 
the said meeting were consequently bad 
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in law and liable to be set aside. We, 
therefore, quash the proceedings of the 
motion of non-confidence (annexure 5 
to the writ petition).and also issue a 
writ of mandamus directing respondents 
Nos. 1 and 3 not to interfere on the basis 
of the aforesaid proceedings with the 
petitioner’s functioning as the Chairman 
of the Town Area Committee, Golabazar, 
district Gorakhpur. 


21. The writ petition is accordingly 
allowed. The petitioner shall get costs 
of this petition from respondents Nos. 1 


and 3. 
Fetition allowed. 
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S. N. KATJU AND S. D. KHARE, 
JJ.:— The following two questions have 
been referred to this Bench for opinion.: 


1. Whether the State Government 
acts as a quasi-judicial authority when 
deciding a case relating to the allotment 
of an accommodation? 

2. Whether the State Government 
is bound to give reasons for its order in 
a case for the allotment of accommoda- 
tion? 

2. We have had the advantage of 
poing through the judgment prepared by 
brother G. C. Mathur, J., and with great 
respect we agree that for reasons given 
by him the First question should be an- 
swered in the affirmative. 

3. For reasons already given by 
us in Civil Misc. Writ No. 3755 of 1967* 
and Special Appeal No. 429 of 1967 our 
opinion is that the second question 
should be answered in the negative. 

G. C. MATHUR, J.:— 4. The 
following two questions have been refer- 
red to this Bench for opinion:— : 

1. Whether the State Government 
acts as a quasi-judicial authority when 
deciding a case relating to the allotment 
- of an accommodation? 


*Reported in AIR 1971 All 54 








(FB) (G. C. Mathur J.) 


[Prs. 1-6] All. 83 


2. Whether the State Government is 
bound to give reasons for its order in a 
eae the allotment of an accommoda- 

on? 


5. What. is popularly called an 
“allotment order” is really an order to 
let an accommodation to a particular 
person and is made under Section 7 (2) 
of the U. P. (Temporary) Control of Rent 
and Eviction Act, 1947. Sub-sections (1) 
and (2) of Section 7, which are relevant 
to the questions referred are in these 
words:—— 


“7 (1) (a) — Every landlord shall 
within 7 days after an accommodation 
becomes vacant by his ceasing to occupy 
it or by the tenant vacating it or other- 
wise ceasing to occupy it or by termina- 
tion of a tenancy or by release from re- 
quisition or in any other manner what- 
soever, give notice ofthe vacancy in writ- 
ing to the District Magistrate. 


— Every tenant occupying ac- 
commodation shall, within 7 days of 
vacation of such accommodation, or ceas- 
ing to occupy it, give notice thereof in 
writing to the District Magistrate. 

(c) — The notice given under Cl. (a) 
or (b) shall contain such particulars as 
may be prescribed. 

(2) The District Magistrate may, by 

general or special order, require a land- 
lord to let or not to let to any person 
any accommodation whichis or has fallen 
vacant or is about to fall vacant.” 
The general order contemplated in sub- 
section (2) is an order by the District 
Magistrate forbidding all landlords from 
letting out any accommodation to any 
person without his permission and the 
special order is one by which the Dis- 
trict Magistrate directs a particular 
landlord to let out a particular accom- 
modation to a particular person. An 
order under Section 7 (2) is not revis- 
able by the Commissioner but only by 
the State Government under Sec. 7-F of 
the Act. Section 7-F provides: 

“7-F. The State Government may 
eall for the record of any case granting 
or refusing to grant permission for the 
filing of a suit for eviction referred to 
in Section 3 or requiring any accom- 
modation to be Jet or not to be let to 
any person under Section 7 or directing 
a person to vacate any accommodation 
under Section 7-A and may make such 
order as appears to it necessary for the 
ends of justice.” 


6. Before considering whether 
the State Government is required to act 
quasi-judicially in deciding a case under 
Section 7-F arising out of an order under 
Section 7 (2), it is necessary to determine 
whether the District Magistrate is re- 
quired to act quasi-judicially in making 
an order under Section 7 (2). The deci- 
sions of the Supreme Court have laid 
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down the following three tests for deter- 
mining whether a statutory authority is 
required to act in a quasi-judicial man- 
ner or not:— 

(i) That if a statute empowers an 
authority, not being a court in the ordi- 
nary sense, to decide disputes arising out 
of a claim made by one party under 
the statute which claim is opposed by 
another party and to determine the res- 
pective rights of the contesting parties 
who are opposed to each other, there is 
a lis and prima facie and in the absence 
of anything in the statute to the con- 
trary, it is the duty of the authority to 
act judicially and the decision of the 
authority is a quasi-judicial act; 

(i) that if a statutory authority has 
power to do any act which will prejudi- 
cially affect the subject, then, although 
there are not two parties apart from the 
authority and the contest is between the 
authority proposing to do the act and 
the subject opposing it, the final deter- 
mination of the authority will yet be a 
quasi-judicial act, provided the authority 
is required by the statute to act judi- 
cially; and 

(iii) that if the nature of the duties 
and functions to be exercised by the 
authority is such that they cannot but 
be exercised in a judicial or quasi-judi- 
cial manner, the authority must act in 
a quasi-judicial manner. 

ve If any of these tests is satis- 
fied, it must be held that the authority 
must act quasi-judicially. So far as the 
first test is concerned, it has been frank- 
ly conceded by Sri V. P. Misra eppear- 
ing for the appellant that, in allotment 
proceedings, there is no lis between the 
parties. Even apart from this conces- 
sion, it is apparent that, in such proceed- 
ings, no claim in respect of any right 
is made by any party which is disputed 
by any other party. None of the per- 
sons, who apply for allotment, has any 
right in or to the accommodation or to 
its allotment; there is really no dispute 
inter se the various applicants for allot- 
ment. The first test is. therefore, not 
satisfied in cases of allotment. 

8. For the applicability of the 
second test, we have to see whether the 
Act or the rules framed thereunder, ex- 
pressly or by necessary intendment, pro- 
vide that the District Magistrate should 
act judicially. The Act itself lays down 
no procedure for the exercise of the 
power under Section 7 (2) by the Dis- 
trict Magistrate and gives no indication 
whatever that he is required to act quasi- 
judicially. The rules also do not lay 
down any procedure for the exercise of 
the power or for the giving of any hear- 
ing or opportunity to any of the appli- 
cants for allotment. Sri Misra placed re- 
liance on the provisions of Sections 7-G 
ofthe Actfor showing thatthe Act re- 
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quired the District Magistrate to act 
judicially. Section 7-G runs as follows: 

f “7-G (1) — For purposes of any in- 
quiry under this Act, the District Magis- 
trate may— 


(a) enter, inspect or authorise any 
officer subordinate to him to enter and 
inspect any accommodation at any time 
between sunrise and sunset; or 


(b) by written order require any 
person to produce for his inspection such 
rent receipts, books or other documents 
relevant to the enquiry at such time and 
at such place specified in the order: 

Provided that no premises shall be 
without the 
consent of the occupier, unless at least 
24 hours’ previous notice in writing has 
been given. 


(2) The District Magistrate shall, in 
so far as such powers are necessary for 
carrying out the different provisions of 
this Act, have power to summon and 
enforce the attendance of witnesses and 
to compel the production of documents 
in so far as may be in the same manner 
as is provided in the case of a Court 
ae the Code of Civil Procedure, 


Section 7-G does not really prescribe 
any procedure for the exercise of the 
power under Section 7 (2) but merely 
confers power on the District Magistrate 
to enter and inspect any accommodation 
and to require any person to produce 
documents. Such powers are also con- 
ferred on purely administrative bodies 
which are not required to act quasi-judi- 
cially. The conferment of the power 
under Section 7-G gives -no indication 
that the District Magistrate in exercis- 
ing power under Section 7 (2), must act 
quasi-judicially. There is thus no indi- 
cation either in the Act or in the rules 
that the District Magistrate is required 
to act quasi-judicially. The second test 
is also not satisfied. 

9. So far as the applicability of 
the third test is concerned, it was con- 
tended by learned counsel that, even in 
allotment proceedings, the District Magis- 
trate may be called upon to determine 
two jurisdictional questions, i. e, (i 
whether the Act is applicable to the ac- 
commodation; and (ii) whether there is 
any vacancy or not; and that these two 
questions cannot but be determined ob- 
jectively and, therefore, the District 
Magistrate must act quasi-judicially. Re- 
liance is placed on the decision of a 
Division Bench of this Court in Property 
Agents v. Shamsher Bahadur, 1964 All 
LJ 752 = (AIR 1966 All 424). 
This case does support the con- 
tention to some extent but, in view of 
the decisions of the Supreme Court, this . 
contention cannot be accepted. In Pro- 
vince of Bombay v. Khushaldas S. Ad- 
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vani, AIR 1950 SC 222, it was held that 
the argument that whenever there is a 
determination of a fact which affects the 
rights of parties, the decision is quasi- 
judicial is not sound. It was observed 
that the argument overlooked the aspect 
that every decision of the executive gene- 
rally is a decision of fact and, in most 
cases, affects the rights of some one or 
the other. Because an executive autho- 
rity has to determine certain objective 
facts as a preliminary step in the dis- 
charge of an executive function, it does 
not follow that he must determine those 
facts judicially. 


In Radhyeshyam Khare v. State of 
Madhya Pradesh, AIR 1959 SC 107 the 
Supreme Court reiterated its view that 
the mere fact that an administrative or 
executive authority is required by the 
statute to determine some questions of 
fact does not necessarily require the 
authority to act quasi-judicially. There- 
fore, the mere fact that the District 
Magistrate may, in certain cases, have 
o determine the question whether the 
act was applicable to the accommodation 
and whether the accommodation was 
vacant is no indication that the Legisla- 
ture required the District Magistrate to 
act quasi-judicially. The nature of the 
power exercised by the District Magis- 
trate under Section 7 (2) is also not 
such that it cannot but be exercised in 
a judicial or quasi-judicial manner. In 
fact, the District Magistrate is not call- 
ed upon to determine any rights of any 
parties. Allotment proceedings are akin 
to proceedings for the grant of permits 
for the supply of a controlled commodity- 
It cannot be said to have any serious 
consequences because out of several ap- 
plicants the accommodation can be al- 
lotted only to one of them and the con- 
sequences, serious or otherwise, are in- 
evitable for the remaining applicants. 
The proceedings cannot be compared 
with proceedings for disciplinary action, 
or with proceedings taken against exa- 
minees who are alleged to have resorted 
to unfair means. The third test is also 
not satisfied in the case of allotment pro- 
ceedings. Since neither of the three 
tests is satisfied, it must be held that 
the District Magistrate, in exercising his 
power under Section 7 (2) of the Act, 
is not required to act quasi-judicially- 
The same view has been taken earlier 
by this Court in Mahabir Prasad v. Dis- 
trict Magistrate, Kanpur, 1955. All LJ 
252 = (AIR 1955 AN 501); Suraj Narain 
y. District Magistrate, Kanpur, 1958 All 
LJ 283 and Sri Krishna Khanna v. Addl. 
District Magistrate, Kanpur, 1964 All LJ 
710. 


10. The next question, which 
arises for consideration, is whether the 
State Government is required to act 
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quasi-judicially in exercising -its power 
of revision under Section 7-F in respect 
of orders of allotment. It is contended 
that the revisional or appellate power 
has to be exercised judicially even when 
it is exercised in respect of a purely 
administrative order unless the statute 
conferring the revisional oor appellate 
power indicates to the contrary. The 
contention appears to be well founded. 
In Halsbury’s Laws of England, Volume 
II, Third Edition, it is stated at page 56: 

“Thus, if in order to arrive at the 
decision, the body concerned had to con- 
sider proposals and objections and con- 
sider evidence if at some stage of the 
proceedings leading upto the decision 
there was something in the nature of a 
lis before it, then in the course of such 
consideration and at that stage the body 
would be under a duty to act judicially.” 
Lord Haldane observed in Local Govt. 
Board v. Arlidge, 1915 AC 120. 


“My Lords, when the duty of de- 
ciding an appeal is imposed, those whose 
duty it is to decide it must act judi- 
cially. They -must deal with the ques- 
tion referred to them without bias, and 
they must give to each of the parties 
the opportunity of adequately present- 
ing the case made. The decision must 
be come to in the spirit and with the 
sense of responsibility of a tribunal 
whose duty it is to mete out justice.” 

A question arose before the Supreme 
Court in Nagendra Nath Bora v. Commr. 
of Hills Division, AIR 1958 SC 398 whe- 
ther the Commissioner exercising ap- 
pellate power under the Eastern Bengal 
and Assam Excise Act was required to 
act quasi-judicially. Holding that it was 
required to act quasi-judicially, the 
Supreme Court said: 


“Where there is a right vested in . 
an authority created by statute, be it 
quasi-judicial or administrative, to 
hear appeals and revisions, it be- 
comes its duty to hear judicially, that 
is to say, in an objective manner, im- 
partially and after giving reasonable op- 
portunity to the parties concerned in 
the dispute to place their respective 
cases before it.” 


In Shivji Nathubhai v. Union of India, 
AIR 1960 SC 606, a question arose before 
the Supreme Court whether, in consi- 
dering a review application under R. 53 
of the Mineral Concession Rules, 1949, 
against an order of the ‘State Govern- 
ment granting a mining lease, the Cen- 
tral Government was required to act 
judicially or not. Holding that it was, 
the Supreme Court observed:— 

“Now when a lease is granted by 
the State Government, it is quite pos- 
sible that there may be no application 
for review by those whose applications 
have been refused. In such a case the 
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order of the State Government would 
be final. It would not, therefore, be, in 
our opinion, right to say that no right 
of any kind is created in favour of a 
person to whom the lease is granted by 
the State Government.......... At any rate 
when the statutory rule grants a right 
to any party aggrieved to make a re- 
view application to the Central Govern- 
ment, it certainly follows that the per- 
son in whose favour the order is made 
has also a right to represent his case 
before the authority to whom the re- 
view application is made. It is in the 
circumstances apparent that as soon as 
rule 52 gives a right to an aggrieved 
party to apply for review, a lis is creat- 
ed between him and the party in whose 
favour the grant has been made. Unless 
therefore, there is anything in the sta- 
tute to the contrary, it will be the duty 
of the authority to act judicially and 
its decision would be a quasi-judicial 
act.” 


In P. L. Lakhanpal v. Union of India, 
AIR 1967 SC 1507, the Supreme Court 
had to consider the question whether 
the Central Government was required to 
exercise its power to review a detention 
order judicially. Rule 30 (1) (b) of the 
Defence of India Rules empowered the 
Central Government and the State Gov- 
ernment to detain any person in certain 
circumstances and Rule 30-A (9) requir- 
ed that every detention order made by 
the Central Government oor the State 
Government shall be reviewed at inter- 
vals of not more than six months by the 
Government who made the order and, 
upon such review, that Government 
shall decide whether the order should 
be continued or cancelled. The Supreme 
Court held that, though the power under 
Rule 30 (1) (b), which was to be exer- 
cised upon the subjective opinion of the 
Government, was purely administrative, 
the power of review had to be exercised 
judicially. It said:— 


“It is equally obvious that the man- 
ner, in which the question of continua- 
tion of detention enjoined upon by 
Rule 30-A (9) has to be determined is 
by applying the objective standard as 
against the subjective opinion or the be- 
lief of the detaining authority, i. e., by 
weighing evidence brought before or 
collected by such authority relevant to 
the purposes under Rule 30 (1) (b) and 
Rule 30-A (9) and then coming to a 
decision whether the order of detention 
needs continuation or not. How can 
such an authority come to its decision 
honestly and properly unless it is certain 
that the materials before it are true and 
dependable. How is that certainty to 
be derived unless the person concerned 
is given an opportunity to correct or 
contradict such evidence either by ex- 
planation or through other materials 
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which he can place before the authority.” 

In the State of Assam v. Hari Singh, 
Civil Appeal No. 1066 of 1966, D/- 16-7- 
1969 = (reported in AIR 1969 NSC 129) 
the question which arose for con- 
sideration before the Supreme Court, 
was whether the Conservator of Forests 
dealing with an appeal by one party 
against the order of the Divisional Forest 
Officer accepting the tender of another 
party for the purchase of forest produce 
was required to act judicially. The 
Supreme Court held: 


“The _Conservator of Forests is in- 
vested with power to hear an appeal 
against an order which is administrative 
in character, but, in the absence of any 
clear indication to the contrary, he is, 
when hearing the appeal under a duty 
to act judicially.” 


Then referring to its previous decisions 
in AIR 1950 SC 222 (Supra); AIR 1958 
SC 398 (Supra) and AIR 1960 SC 606 
(Supra) it observed:— 


“It is, therefore, clear that the duty 
of an authority invested with power to 
decide a question to act judicially need 
not arise from express enactment; it 
may result from necessary implication of 
the statute. 


In the present case, the Divisional 
Forest Officer had accepted the tender 
of the first respondent. If the first res- 
pondent carried out the conditions, he 
was entitled to call upon the Divisional 
Forest Officer to settle the forest pro- 
duce in his favour. The order was ac- 
cording to the conditions of sale, sub- 
ject to appeal and on that account liable 
to be set aside by the Conservator of 
Forests. But, when deciding an appeal 
against the order of the Division- 
al Forest Officer, the Conservator of 
Forests had to act fairly and in a man- 
ner consistent with the rules of natural 
justice, that is, to consider the respec- 
tive claims after giving an opportunity 
to the persons directly interested in the 
result of the appeal, to make their repre- 
sentations and to consider them objec- 
tively. Investment of power to enter- 
tain an appeal with authority to pass 
an order to the prejudice of one of the 
claimants prima facie implies a duty to 
act judicially, and there is nothing in 
the Act which negatives that implica- 
tion.” 


11. Recent decisions show that 
gradually the concept of quasi-judicial 
power is being widened and the func- 
tions, which were formerly considered 
to be purely administrative, are now 
considered to be quasi-judicial In A. K. 
Kraipak v. Union of India, Writ Petns. 
Nos. 173 to 175 of 1967, D/- 29-4-1969 = 
(AIR 1970 SC 150) the Supreme Court 
made the following observation:-— 


, 


1971 


“The dividing line between an ad- 
ministrative power and a quasi-judicial 
power is quite thin and is being gradu- 
ally obliterated. For determining whe- 
ther a power is an administrative power 
or a quasi-judicial power one has to 
look to the nature of the power confer- 
red, the person or persons on whom it 
is conferred, the framework of the law 
conferring that power, the consequences 
ensuing from the exercise of that power 
and the manner in which that power is 
expected to be exercised. Under our 
Constitution, the rule of law pervades 
over the entire field of administration 
Every organ of the State under our Con- 
stitution is regulated and controlled by 
the rule of law. In a welfare State like 
ours it is inevitable that the jurisdiction 
of the administrative bodies is increase- 
ing at a rapid rate. The concept of rule 
of law would lose its vitality if the in- 
strumentalities of the State are not 
charged with the duty of discharging 
their functions in a fair and just man- 
ner. The requirement of acting judi- 
cially in essence is nothing but a require- 
ment to act justly and fairly and not 
arbitrarily or capriciously. The proce- 
dures, which are considered inherent in 
the exercise of a judicial power, are 
merely those which facilitate, if not en- 
sure, a just and fair decision. In recent 
years, the concept of quasi-judicial power 
has been undergoing a radical change. 
What was considered as an administra- 
tive power some years back is now be- 
ing considered as a quasi-judicial 
power.” 


12. Keeping these principles in 
mind, let us now examine the nature 
of the functions exercised by the State 
Government under Section 7-F of the 
Act. The examination reveals four 
things, viz. 

(i) that the power under Section 7-F 
is a supervisory or appellate power to 
cancel, modify or affirm an order of 
allotment made in favour of a party; 


. (ii) that, as a result of the order of 
allotment, the allottee acquires a right 
to become a tenant of the accommoda- 
tion and this right is disputed or chal- 
lenged by another party before the State 
Government by an application under Sec- 
tion 17-F; 


(iii) that the dispute is a private dis- 


pute between two parties which the 
State Government has.to adjudicate 
upon; and , 

(iv) that the matter has to be 


decided on merits and objectively and 
not on grounds of policy or expediency. 
It thus appears that there is some sort 
of a lis before the State Government in 
deciding which it has to act justly and 
fairly and not arbitrarily or capriciously 
For these reasons, I am of the opinion 
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that, in deciding a case under Sec. 7-F 
relating to the allotment-of an accom- 
modation, the State Government has to 
act judicially. I would accordingly ans- 
wer the first question in the affirmative. 
_ B The second question referred 
is whether the State Government is 
bound to give reasons for its order in a 
ease relating to allotment of an accom- 
modation. In answers to questions refer- 
red to this Bench in Writ Petn. No. 3755 
of 1967*, I have expressed the opinion 
that the State Government, passing an 
order under Section 7-F in a case aris- 
ing out of proceedings for the grant of 
permission under Section 3 of the act 
to file a suit for eviction of a tenant, 
is bound to give reasons for its order. 
Since I am of the opinion that the 
State _Government is required to act 
quasi-judicially in deciding a case under 
Section 7-F relating to the allotment of 
an accommodation, it is bound, for the 
reasons already expressed in my answers 
to the reference in the writ petition, to 
give reasons for its order. I would ac- 
cordingly answer the second question 
referred also in the affirmative. 


H. N. SETH, J.:— 14. I agree. 
HAMID HUSSAIN, J. :— 15. 
I agree. 
BY THE COURT 
16. In accordance with the opin- 


ion of the majority, the answers to the 
guestions referred to the Full Bench are: 
(1) the State Government acts as a 
quasi-judicial authority when deciding a 
case under Section 7-F of the U. P. (Tem- 
porary) Control of Rent And Eviction 
Act relating to the allotment of an ac- 
commodation; and 
(2) the State Government is bound 
to give reasons for its order under Sec- 
tion 7-F of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act in a case 
for the allotment of an accommodation. 
Questions answered 
accordingly. 


*reported in AIR 1971 All 54. 


AIR 1971 ALLAHABAD 87 (V 58 C 18) 
FULL BENCH 
(AT LUCKNOW) 
G. S. LAL, K. B. SRIVASTAVA AND 
JAGMOHAN LAL, JJ. 
Smt. Asharfunisa Begum, Petitioner 
v. Dy. Director of Consolidation Camp 
at Hardoi and others, Opposite Parties. 
Writ Petn. No. 547 of 1968, D/- 2-9- 
1970. 
(A) Tenancy Laws — U. P. Conso- 
lidation of Holdings Act 1953 (5 of 1954), 
Section 5 (1) (e) (ti) — “Any part of his 
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holding” —- Meaning of — Section 5 (1) 
(c) (ii) restricts transfer ‘of part of hold- 
ing and not whole holding. 


The scheme of U. P. Consolidation 
of Holdings Act is to treat a person as 
a Bhumidhar tenure-holder or Sirdar 
tenure-holder and not to have separate 
holdings under the same tenure. It will 
be only part of a holding under one 
tenure, if transferred by a tenure-holder 
during consolidation operations, that 
would create complications and the ob- 
ject of speedy consolidation would be 
thwarted, but not if the whole holding 
is transferred. Section 5 (1) (c) (ii) re- 
stricts only the transfer of any part 
only of the holding of a tenure-holder 
and not the whole holding. Hence no 
permission of the Settlement Officer, 
Consolidation, is necessary in the case of 
transfer of the whole Bhumidhari land 
held by a person in the consolidation 
area. The land held by a person as 
‘Sirdar’ constituted a separate holding 
from the land held by him as Bhumi- 
dhar. So if the alleged oral gift com- 
prised his entire sirdari land as well as 
Bhumidhari land, it will operate as a 
gift of the entire Bhumidhari holding 
even though the gift with regard to sir- 
dari holding may be void under the 
U. P. Zamindari Abolition and Land Re- 
forms Act and for that reason it cannot 
be deemed as a gift of a part of the 
holding so as to require the permission 
of the settlement officer consolidation 
under Section 5 (1) (c) (ii). 1968 All LJ 
223, Approved; 1962 RD (HC) 226, Dis- 
tinguished. (Paras 9, 10, 11) 

(B) Interpretation of Statutes — 
Preamble and statement of objects and 
reasons, use of. 


A preamble is a key to the inter- 
pretation of an Act and can be used to 
know the aims and objects of the legis- 
lation. The Statement of Objects and 
Reasons can be referred to for the limit- 
ed purpose of ascertaining the condi- 
tions prevailing at the time which ac- 
tuated an Act to be passed and the ex- 
tent and urgency of the evil which it 
sought to remedy. AIR 1963 All 29, Rel. 
on. (Para 21) 
Cases Referred: Chronological Paras 
(1968) 1968 All LJ 223 = ILR 

(1967) 2 All 912, Ram Behari 
Shukla v. Munnalal Shukla 


(1963) ATR 1963 All 29 (V 50) = 
1963 (1) Cri LJ 35, Sobha v. State 21 
(1962) 1962 RD (HC) 226 = 1963 
All WR (HC) 20, Nathi Singh v. 
Kanchhida 6, 
(1960) AIR 1960 SC 1080 (V 47) = 
1960-3 SCR 887, K. K. Kochuni 
v States of Madras and Kerala 20 
(1959) AIR 1959 SC 564 (V 46) = 
1959 All LJ 601, Attar Singh v. 
State of U. P. 19 
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(1955) AIR 1955 SC 604 (V 42) =. 
1955-2 SCR 374, M. K. Ranga- 
nathan v. Govt. of Madras 20 

(1952) AIR 1952 SC 369 (V 39) = 
1953 SCR 1, Aswini Kumar Ghosh 
v. Arbinda Bose 


R. C. Srivastava and S. Rahman, 
for Petitioner; H. D. Srivastava, Umesh- 
chandra and S. P. Pathak, for Opposite 
Parties. 


GUR SHARAN LAL, J. (for him- 
self and Jagmohan Lal, J.):— This writ 
petition which relates to consolidation 
proceedings under the U. P. Consolida- 
tion of Holdings Act, 1953 (hereinafter 
referred to as ‘the Act’) has been refer- 
red to a Full Bench to enable reconsi- 
deration of the Division Bench decision 
of this Court in Ram Behari Shukla v. 
Munna Lal Shukla, 1963 All LJ 223. 


2. The facts of the case are brief- 
Iy these, one Bashir Mohammad owned 
Bhumidhari and Sirdari holdings in vil- 
lage Itara, Pargana Alamnagar, Tahsil 
Shahbad of district Hardoi, as also land 
in villages Pihani and Nepania of the 
same Tahsil and a house in Qasba Pihani. 
According to the petitioner Smt. Ashra- 
funnisa Begum, who is the widow of 
Bashir Mohammad, the latter made an 
oral gift on 24-10-1965 of the aforesaid 
property in her favour exclusively and 
delivered possession to her. Shortly 
after Bashir Mohammad died. There- 
after Opposite Party No. 4 Zamir Moha- 
mmad, son of Bashir Mohammad, filed 
an objection claiming exclusive heirship 
to Bashir Mohammad as his son. The 
petitioner made an objection claiming 
exclusive right to the aforesaid property 
on the basis of the aforesaid oral gift in 
her favour. The Consolidation Officer to 
whom the controversy was referred by 
the Assistant Consolidation Officer re- 
jected the petitioner’s claim and held 
opposite party no. 4 to be the heir of 
Bashir Mohammad on his death. The 
claim on the basis of gift was rejected 
both on the ground that the gift had not 
been satisfactorily proved and that per- 
mission of the Settlement Officer Conso- 
lidation to transfer the land under Sec- 
tion 5 (1) (c) (ii) of the Act while conso- 
lidation proceedings were going on in 
that village, had not been obtained as 
required and without such permission 
the transfer was void. An appeal against 
the decision was dismissed by the Settle- 
ment Officer Consolidation. The peti- 
tioner then filed a revision under Sec- 
tion 48 of the Act but the same was also 
dismissed by the Deputy Director of 
Consolidation (Opp. party no. 1) who 
held that the gift which covered both 
Bhumidhari and Sirdari land could ope- 
rate only in regard to Bhumidhari land 
since Sirdari land was non-transferable. 
About the Bhumidhari land itself he 
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agreed with the conclusions of the afore- 
said two lower consolidation authorities. 
The petitioner then filed this writ peti- 
tion challenging the order of opposite 
party no. 1. 


3. The petitioners contention in 
this court is that since the entire Bhumi- 
dhari and the entire Sirdari holding in 
‘village Itara was transferred to her, no 
permission of the Consolidation Officer 
was required for this transfer. It is also 
contended that the Deputy Director of 
Consolidation did not apply his mind nor 
give his own decision, on the question 
of gift in regard to which the findings 
of the two lower consolidation authorities 
had been questioned in the revision. 


4. The writ petition has been con- 
tested by opposite party no. 4 who filed 
a counter affidavit against which the 
petitioner filed a rejoinder affidavit. 


5. A perusal of the order of the 
Deputy Director of Consolidation of 
which a copy will be found as Annexure 
1 to the writ petition. shows that he 
proceeded to state in the second para- 
graph of his order the argument that 
was advanced before him on behalf of 
the revisionist (petitioner) by her coun- 
sel on the two questions of necessity of 
obtaining permission of the Settlement 
Officer Consolidation and the proof of 
the fact of gift. Then observing that 
“there is considerable force in the argu- 
ments of the learned counsel for oppo- 
site parties” he proceeded to consider 
only the question whether permission 
was required and held that it was re- 
quired. The statement about existence 
of force in the arguments might very 
well have been intended to relate to the 
point of need for permission which was 
discussed in the ending part of the para- 
graph. There is substance, therefore, in 
the argument on the petitioners side 
that the order would show that the ques- 
tion whether the gift had been proved 
or not was never considered by the 
Deputy Director of Consolidation. The 
order on this ground needs therefore to 
be quashed, but only in case it is not 
found justified on account of the ab- 
sence of permission of the Settlement 
Officer Consolidation for making the 
transfer. The finding of the Consolide- 
tion authorities that permission is neces- 
sary will now be examined. 


6. The relevant part of Sec. 5 
of the Act is reproduced helow:— 

“5. Effect of Declaration. — (1) Upon 
the publication of the notification under 
Section 4 in the Official Gazette the con- 
sequences, as hereinafter set forth, shall, 
subject to the provisions of this Act, 
from the date specified thereunder till 
the publication of notification under 
Section 52 or sub-section (1) of Sec. 6, 
as the case may be, ensue in the area 
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to which the declaration relates; namely 
* 
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_ (c) notwithstanding anything con- 

tained in the U. P. Zamindari Abolition 

and Land Reforms Act, 1950, no tenure- 

holder, except with the permission in 

writing of the Settlement Officer, Conso- 
lidation, previously obtained shall— 


(i) use his holding or any part there- 
of for purposes not connected with agri- 
culture, horticulture or animal husbandry 
including pisciculture and poultry farm- 
ing; or 


(ii) transfer by way of sale, gift or 
exchange any part of his holding in the 
consolidation area: 


Provided that a tenure-holder may 
continue to use his holding or any part 
thereof, for any purpose for which it 
was in use prior to the date specified 
in the notification issued under S. 4.” 
The contention of the petitioner’s learn- 
ed counsel is that the bar to transfer 
by way of sale, gift or exchange with- 
out the permission of the Settlement 
Officer Consolidation created by sub- 
el. (ii) of Clause (c) of sub-section (1) of 
Section 5 is in respect of part of the 
holding in the consolidation area and if 
the whole holding is transferred, no per- 
mission will be necessdry. On the other 
hand, the contention on behalf of oppo- 
site party no. 4 is that the said sub- 
cl. (ii) of Clause (c) creates a bar to 
transfer without permission, be it part 
of the holding or the whole holding. 
Two cases have been cited at the bar 
in this connection. One is a Single Judge 
decision in Leelawati (Nathi Singh) v. 
Kanchhida, 1962 RD (HC) 226 in which 
a provision not very similar to that in 
Section 5 (1) (c) (ii) and contained in 
old Section 16-A of the Act was inter- 
preted. Sub-section (1) of Section 16-A 
ran as below:— 


“16-A (1) — After the publication 
of the statement under Section 16 and 
until the issue of a notification under 
Section 52, a tenure-holder shall not, ex- 
cept with the permission in writing of 
the Settlement Officer (Consolidation) 
previously obtained transfer by way of 
sale, gift or exchange any plot or share 
in any holding included in the scheme 
of consolidation notwithstanding any- 
thing contained in the U. P. Zamindari 
Abolition and Land Reforms Act, 1950.’ 
On a question arising whether the bar 
to transfer without the permission of the 
Settlement Officer (Consolidation) exist- 
ed only where part in any holding was 
transferred or also to the transfer of 
the holding as a whole, A. P. Srivastava 
J. held that it extended to the transfer 
of a holding as a whole as well. The 
reason given for the finding was that 
the provision meant that one or more 
of the plots of the Khata could not be 
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transferred without permission and so it 
was not possible to accept the contention 
that though one or more plots of Khata 
could not be transferred, the whole 
Khata could be transferred without per- 
mission. There was no elaboration but 
the reasoning appears to have been that 
when the transfer of any plot or share 
of a holding was prohibited it meant a 
prohibition against a transfer of the 
whole holding as well. 


The provision in Section 5 (1) (c) Gi) 
directly came to be considered by a 
learned Single Judge of this Court in a 
writ petition case. He took the view 
that the prohibition was only against 
the transfer of part of a holding and not 
of the whole holding. On a special ap- 
peal being filed the view taken by the 
learned Single Judge was affirmed. The 
special appeal case, isreportedin 1968 All 
LJ 223. It appears from the report of the 
case that though the learned Single Judge 
was aware of the broad propositicn that 
where there is a prohibition against the 
transfer of a part of the holding it 
should be construed to mean prohibition 
against the transfer of the whole hold- 
ing, yet for two reasons he held the 
said sub-clause (ii) of clause (c) to con- 
tain a prohibition against transfer of a 
part of a holding only and not the whole 
holding. One reason was that while in 
sub-clause (i) of Clause (c) the Legisla- 
ture had used the words ‘his holding 
or any part thereof’ thereby clearly in- 
dicating the provision in that sub-clause 
to apply both to the holding as a whole 
and to any part thereof, in sub-clause (ii) 
of the same clause (c) different words 
were used, they being ‘any part of his 
holding’. This difference in language 
appeared to the learned Single Judge to 
indicate that in the case of sub-cl. (ii) 
the provision was meant to apply only 
‘to any part but not to the whole. In 
our view it is not possible to make much 
out of this difference in phraseology be- 
tween sub-clauses (ii) and (i) as it is 
not possible to say with certainty that 
this difference was deliberate. The 
words ‘any part of his holding’, if used 
in sub-clause (i) in place of the words 
‘holding or any part thereof’ would not 
bring about any change in the meaning 
of sub-clause (i), for it would not even 
then be possible to say that the prohi- 
‘bition about using the holding for pur- 
poses not connected with agriculture, 
etc. related to a part only of the holding 
and not the whole, though of course the 
expression ‘holding or any part’ makes 
the provision more obvious in regard to 
its being applicable to the whole holding 
also besides being applicable to any part 
thereof. 


Having regard to the nature of the 
prohibition in sub-clause (ii), if empha- 


A-I. R. 


sis is placed on the word ‘any’ in the 
expression ‘any part of his holding’, then 
the prohibition would extend to the 
whole as well, but if emphasis is placed 
on the word ‘part’ in the same expres- 
sion, then it would extend to a part of 
the holding only and not to the whole. 
If the word ‘only’ had appeared after 
the words ‘any part’ the position would 
have been beyond controversy and the 
provision would have extended only to 
the transfer of a part of the holding and 
not to the whole holding. Sub-clause (ii) 
by itself is thus open: to both the inter- 
pretations and the proper interpretation 
to be placed upon it has therefore to be 
determined having regard to the object 
underlying the prohibition and the 
scheme and object of the Act as a whole. 
The prohibition contained in the sub- 
clause is a restriction upon the funda- 
mental right conferred by clause (f) of 
Article 19 of the Constitution of India, 
of course in cases where the nature of 
the holding carries with it the right of 
transfer under the U. P. Zamindari Abo- 
lition and Land Reforms Act. The res- 
triction must be justifiable in order to 
be valid. The meaning to be given to 
sub-clause (ii) must be arrived at, there- 
fore, having regard also to the require- 
ment of keeping the sub-clause valid. In 
other words, if out of the two interpre- 
tations possible, one will maintain the 
validity of the sub-clause while, the 
other will not, then the first interpreta- 
tion should be adopted. 


T. The second reason for the 
interpretation placed by the learned 
Single Judge and the Division Bench on 
the sub-clause to the effect that it pro- 
hibits without the permission of the 
Settlement Officer (Consolidation) trans- 
fer of a part only of a holding and not 
the whole was that the object underlying 
the prohibition was fulfilled by prohibit- 
ing the transfer of a part only ofa holding 
and did not call for prohibition of trans- 
fer of the holding as a whole. During 
consolidation operations complications 
will arise if only part of a holding is 
transferred because then there wil 
spring up two tenure-holders the origi- 
nal tenure-holder holding one part and 
the transferee holding the other part 
leading to complications. If however 
the whole holding is transferred then 
all that will be necessary in carrying 
out the consolidation operations in pro- 
gress will be to substitute the name of 
the transferee in place of that of the 
original tenure-holder. There is no doubt 
that if it can be shown that the trans- 
fer of the whole holding will not create 
any complications and hindrance in the 
progress of the consolidation operations 
then the restriction in regard to transfer 
of the whole holding would be unjusti- 
fied and unreasonable and therefore hit 
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by Article 13 read with Article 19 (1) (£) 
of the Constitution. — 


8. In connection with this ques- 
- tion of complication arising in the còn- 
solidation operations by reason of trans- 
fer, the question arose at the hearing as 
to why there would be no complication 
if a whole holding was transferred. If 
a person holds two or more Khatas of 
Bhumidhari holdings and one Khata is 
transferred then it might mean disturb- 
ing the proposed or even finalised chaks. 
The tenure-holder owning these Khatas 
could have been given one or more 
Chak in lieu- of those Bhumidhari Khatas 
and if he transfers one Khata then the 
Chaks proposed or finalised would have 
to be disturbed and out of them or 
otherwise a chak would have to be carv- 
ed out for the transferee. Sri R. C. 
Srivastava, learned counsel for the peti- 
tioner, however, urged before us that no 
such contingency would arise as under 
the meaning given to the expression 
‘holding in the Act the whole land held 
by a tenure-holder as a Bhumidhar even 
though recorded in the Khitauni under 
different Khatas would be one holding 
and therefore, if one Khata only is trans- 
ferred it would be a case of a transfer 
of the part of the holding and not of 
the whole holding. We find there is 
force in his contention. The consolida- 
tion of Holdings Act contemplates that 
the whole land held by a person under 
one tenure — Bhumidhari or Sirdari BE 
will be comprised in one Bhumidhari 
holding or in one Sirdari holding, as the 
case may be. A person may have both 
one Bhumidhari holding and one sirdari 
holding but he cannot have two of either. 


In the Consolidation of Holdings Act 
certain words and expressions have been 
defined in Section 2 and they include 
the expressions ‘tenure-holder’ and ‘hold- 
ing’. According to sub-cl. (ii) of the 
section, ‘tenure-holder’ means a ‘Bhumi- 
dhar’ or ‘Sirdar’ of the land concerned 
and includes an ‘Asami’. This expres- 
sion has not been defined in the U. P. 
Zamindari Abolition and Land Reforms 
Act. It has also not been defined in the 
U. P. Land Revenue Act. No doubt in 
the U. P. Zamindari Abolition and Land 
Reforms Act it has been provided that 
there will be three classes of tenure 
holders Bhumidhar, Sirdar and Asami 
and the definition of tenure-holder in 
the U. P. Consolidation of Holdings Act 
will therefore appear to be based on the 
meaning and classification of ‘tenure’ 
and ‘tenure-holders’ in the former’ Act. 


9. The expression ‘holding’ has 
been specifically defined in the U. P. 
Consolidation of Holdings Act. To under- 
stand the implications of this definition, 
reference may first be made to the defi- 
nition of holding contained in Clause (7) 
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of Section 3 of the U. P. Tenancy Act, 
1939 which definition also holds good 
for the U. P. Zamindari Abolition and 
Land Reforms Act by virtue of Cl. (26) 
of section 3 of that Act. The said defi- 
nition of holding reads:— 


“ ‘holding’ means a parcel or parcels 
of land held under one lease, engagement 
or grant, or in the absence of such lease, 
engagement or grant under one tenure 
and in the case of a thekadar includes 


‘the theka area.” 


It will appear that under the above defi- 
nition if there are several separate leases, 
engagements or grants then the same per- 
son or set of persons can possess several 
holdings of the same tenure. However 
holding’ as defined in Clause (4-C) of 
Section 3 of the U. P. Consolidation of 
Holdings Act means ‘a parcel or parcels 
of land held under one tenure by a 
tenure-holder singly or jointly with 
other tenure-holders.’ This definition 
has no connection with the source of ac- 
quisition ofthe tenure, and purports to in- 
clude all land held under one tenure. So 
all land held as Bhumidhar by a person 
in the consolidation area will be one 
holding. So there will be a transfer of 
a whole holding held under the Bhumi- 
dhari tenure only when all land held 
as Bhumidhar is transferred irrespective 
of the fact that the said land may have 
been shown, before consolidation, under 
more than one Khata numbers. 


Accordingly if the whole holding is 
transferred that will not disturb thel 
progress of the consolidation proceedings. 
The scheme of U. P. Consolidation of 
Holdings Act is to treat a person as a 
Bhumidhar tenure-holder or Sirdar 
tenure-holder and not to have sepa-l 
rate holdings under the same tenure. 
This is apparent in the instant case 
from the documents filed in which 
all plots of land held by the decea- 
sed Bashir Mohammad as Bhumidhar 
are grouped together and correspond- 
ing chak or chaks were allotted to- 
gether in lieu of that land and simi- 
larly all plots of land held as sirdar 
was grouped together for allotting a chak 
or chaks in lieu thereof as constituting 
one holding. We are accordingly of the 
view that it will be only part of a hold- 
ing under one tenure, if transferred by 
a tenure-holder during consolidation ope- 
rations, that would create complications 
and the object of speedy consolidation 
would .be thwarted, but if the whole 
holding is transferred that position will 
not arise. The Legislature must be pre- 
sumed not to have intended to place 
more restrictions than were necessary 
or to have intended to make an invalid 
provision hit by Article 13 read with 
Article 19 (f) of the Constitution. We 
are accordingly of the opinion that with 
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the meaning of ‘holding’ as clarified 
above, sub-clause (ii) of claise (c) of 
sub-section (1) of Section 5 restricts only 
the transfer of any part only of the hold- 
ing of a tenure-holder and not the whole 
holding and in our view the Division 
Bench case referred to above was cor- 
rectly decided on the basis of a similar 
interpretation placed on sub-cl. (ii) of 
Clause (c) of sub-section (i) of Section 5 
of the Act. 


10. In view of the above inter- 
pretation of the term ‘holding’ the land 
held by the deceased Bashir Mohammad 
as ‘Sirdar’ constituted a separate holding 
from the land held by himas Bhumidhar. 
Soif thealleged oral gift comprised his 
entire sirdar land as well as Bhumi- 
dhari land, it will operate as a gift of 
the entire’ Bhumidhari holding even 
though the gift with regard to sirdari 
holding may be void under the U. P. 
Zamindari Abolition and Land Reforms 
Act and for that reason it cannot be 
deemed as a gift of a part of the hold- 
ing so as to require the permission of 
the Settlement Officer Consolidation 
under Section 5 (1) (c) (ii) as held by 
the Deputy Director. 


11. In the result we allow the writ 
petition with costs and quash the order 
of the Deputy Director of Consolidation 
and direct him to rehear the revision 
and decide it after considering the ques- 
tion whether the alleged gift has been 
proved, taking it to be the law that no 
permission of the Settlement Officer 
Consolidation was necessary in the case 
of transfer of the whole Bhumidhari 
land held by Bashir Mohammad in the 
consolidation area. 


K. B. SRIVASTAVA, 12. 
I have had the advantage of read- 
ing the judgment prepared by brother 
Gursharan Lal, and though I agree to 
the order proposed in the writ petition, 
I would wish to add a few words of my 


wn. 
13. The facis are as follows:— 


Village Itara, Pergana Alamnagar, 
Tahsil Shahabad, in the district of 
Hardoi, was brought under consolida- 
tion operations by means of a notifica- 
tion under Section 4 of the U. P. Con- 
solidation of Holdings Act (hereinafter 
referred to as the Act). One Bashir 
Mohammad, husband of the petitioner 
Ashrafunnisa, was the tenure-halder of 
two Bhumidhari Khatas Nos. 12 and 15 
and two Sirdari Khatas Nos. 224-A and 
461. In lieu of these four Khatas, Chak 
No. 297 was allotted to him in due 
course. Before, however, the provisional 
consolidation scheme could be confirm- 
ed, Bashir Mohammad died on Novem- 
ber 2, 1965. On his death, the petitioner 
filed a petition claiming the four Khatas 
exclusively, on the basis of an alleged 


-, 
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oral gift said to have been made by 
Bashir Mohammad in her favour on 
October 24, 1965, shortly before his 
death. Her claim was resisted by Zamir 
Mohammad, opposite party no. 4, who 
denied the gift and asserted himself to 
be the exclusive heir of Bashir Moham- 
mad, as his son. There being no conci- 
liation between the parties, the Assistant 
Consolidation Officer forwarded the case 
for disposal to the Consolidation Officer 
who held that the gift was not proved, 
that the Sirdari Khatas were not trans- 
ferable and could not have been transfer- 
red, and in any case, that the gift inso- 
far as it concerned the Bhumidhar?t 
Khatas, was void as it was not made 
with the previously obtained permission 
in writing of the Settlement Officer, 
Consolidation, as required by S. 5 (1) (c) 
(ii) of the Act, and therefore, the peti- 
tioner had no title to any of the said 
four Khatas and he accordingly dismiss- 
ed her objection on October 25, 1966. 


The petitioner filed an appeal before 
the Settlement Officer, Consolidation, 
who confirmed the findings of the Con- 
solidation Officer and dismissed the 
appeal on February 4, 1967. The peti- 
tioner then went up in revision to the 
Deputy Director, Consolidation who 
while dismissing the revision on March 
26, 1968, made the following observa- 
tions in his judgment:— 


“The Jearned counsel on the other 
side, however, pointed out that a part 
of the Chak in dispute is Sirdari land, 
which could not be transferred and that 
as such the gift could operate only upon 
a part of the Chak which is Bhumidchari, 
and, since the effect of the gift was to 
transfer a part of the Chak to the appli- 
cant, permission of the S. O. C. was neces- 
sary in terms of Section 5-C (2) of 
U. P. C. H. Act. He also argued that 
there are contradictions in the state- 
ments of witnesses with regard to the 
date of gift and that the oral gift ap- 
pears to be highly improbable in the 
face of the circumstance that at the time 
of alleged oral gift several persons were 
present who used to do the work of 
writing documents and were well ac- 
quainted with the legal procedure, and 
the deceased had a few years earlier 
executed a sale deed in favour of the 
applicant with regard to certain pro- 
perty for the discharge of dower debt, 
and there is no reason, why this pro- 
perty also was not given to applicant at 
that very time. There is considerable 
force in the arguments of the learned 
counsel for O. Ps.” 

After the above quoted passage, the 
Deputy Director merely dealt with the 
validity of the gift but did not decide 
the question as to whether or not one 
had actually been made, unless the deci- 
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sion may be taken to be implied by 
the use of the words “There is consider- 
able force in the arguments of the learn- 
ed counsel for the opposite parties.” 


14. The petitioner, after the dis- 
missal of her revision, filed the present 
writ petition on July 8, 1968. The argu- 
ment advanced at the time of the ad- 
mission of the writ petition was that 
the prohibition contained in S. 5 (1) (c) 
(ii) of the Act applied to the transfer 
of a part of the holding without pre- 
vious permission but it did not apply 
if the transfer was in respect of the 
whole holding and reliance for this pro- 
position of law was placed upon 1968 
All LJ 223. The Division Bench admit- 
ted the writ petition but was of opinion 
that the decision in R. B. Shukla’s case, 
1968 All LJ 223 required reconsidera- 
tion by a Full Bench and it is in this 
manner that this petition is before us. 


15. Section 5 of the Act, in so 
far as it is relevant for the purposes of 
this petition, reads thus:— 

“5 (1) — Upon the publication of 
the notification under sub-section (2) of 
Section 4 in the Official Gazette, the 
consequences, as hereinafter set forth 
shall, subject to the provisions of this 
Act, from the date specified thereunder 
till the publication of notification under 
Section 52 or sub-section (1) of Sec. 6, 
as the case may be, ensue in the area 
to which the notification under sub-sec- 
tion (2) of Section 4 relates namely,— 

(c) Notwithstanding anything con- 
tained in the U. P. Zamindari Abolition 
and Land Reforms Act, 1950 no tenure- 
holder, except with the permission in 
writing of the Settlement Officer, Conso- 
lidation, previously obtained shali— 

(i) use his holding or any part there- 
of for purposes not connected with agri- 
culture, horticulture or animal husban- 
dry including pisciculture and poultry 
farming; or ; 

(ii) transfer by way of sale, gift or 
exchange any part of his holding in the 
consolidation area.” (The portions have 
been underlined by me.) 


16. The debate before us has 
been with regard to the correct interpre- 
tation to be placed upon the use of dif- 
ferent phraseology in the two sub-clauses 
of Clause (c) of the section. The Legis- 
lature has thought it fit to use the words 
“his holding or any part thereof” in sub- 
clause (i), while in sub-clause (ii), it has 
used the words “any part of his hold- 
ing”. One line of argument is that the 
Legislature was well aware of the dif- 
ference in the phraseology used in the 
two sub-clauses and while in sub-cl. (i) 
it intended to legislate that the entire 
holding was affected as also a part 
thereof, but in the second sub-clause. 
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it intended to cover only a part and nof 
the entire holding; and that being so, 
what has been prohibited by the Legisla- 
ture is a transfer of a part and not of 
the whole of the holding. It was also 
argued that this Court can only interpret 
and not legislate and the intention of 
the Legislature has to be gathered from 
the language used. 


17. Now, under S. 152, U. P. Zamin- 
dari Abolition and Land Reforms Act (here- 
inafter referred to as the Zamindari Act) 
the interest of a Bhumidhar is transfer- 
able subject to certain conditions . enu- 
merated in Chapter VIII. Under Sec- 
tion 154, a Bhumidhar can make a gift 
of his Bhumidhari tenure to any person 
provided such person shall not, as a re- 
sult of the gift, become entitled to land 
which, together with land, if any, held 
by himself or together with his family, 
exceeds 12 acres. Under Section 153 of 
the Zamindari Act, the interest of a sir- 
dar is not transferable except under cer- 
tain circumstances, e. g., as provided by 
Sections 153 (2), 156, 157 and 161. His 
right to make a gift is a very limited 
one under Section 153 (2). Thus while 
the Zamindari Act confers the right of 
transfer to a Bhumidhar and a Sirdar 
in certain contingencies, such right of 
transfer has been further restricted by 
Section 5 (1) (c) of the Act. That this 
is so will be clearly apparent from the 
opening words “notwithstanding anything 
contained” in the Zamindari Act, as oc- 
curring in Clause (c). The distinction 
between sub-clauses (i) and (ii) is with 
regard to user or transfer of a holding. 
The prohibition contained in sub-cl. (i) 
is with regard to the user, while the 
prohibition contained in sub-clause (ii) is 
with regard to transfer. In respect of 
user, the ban extends to the entire as 
also part of the holding as the Legisla- 
ture has provided that no tenure-holder, 
except with: the permission in writing of 
the Settlement Officer (Consolidation) 
previously obtained, shall “use his hold- 
ing or any part thereof” except for cer- 
tain specified purposes. And as against 
this, in respect of transfer, the Legisla- 
ture has provided that no tenure-holders, 
except with the permission in writing of 
the Settlement Officer (Consolidation), 
previously obtained, shall transfer by 
way of sale, gift or exchange “any part 
of his holding”. In short, while the ban 
under sub-clause (i) extends to the whole 
and the part, the ban under sub-cl. (ii) 
extends only to the part and not to the 
whole. There seems to be a purpose 
why these two different situations were 
visualized by the Legislature and differ- 
ent kinds and extent of prohibition were 
imposed for these two situations. 


18. The Statement of Objects and 
Reasons of the Act reads thus:— 
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“After the enforcement of the U. P. 
Zamindari Abolition and Land Reforms 
Act, 1950, there was naturally a press- 
ing demand for the consolidation of 
holdings in the State. Since the com- 
plicated and numerous types of tenures, 
both proprietary and  cultivatory. the 
greatest stumbling block in the way of 
successful consolidation of holdings, have 
been abolished it is an opportune time 
to start this work. The advantages of 
having in compact blocks all the land 
farmed by one family need only be 
briefly mentioned. Boundary lines should 
be reduced in “number and extent, sav- 
ing land and diminishing boundary dis- 
putes, larger fields would be possible 
and time saved in making trips to the 
fields. Further, if land were all in one 
piece barriers, such as fences, hedges or 
ditches could be erected to obtain pri- 
vacy and prevent trespassing, thieving 
and gleening. The control of irrigation 
and drainage water would be easier; 
control of pests, insects and disease 
would also be less difficult.” 


19. Referring to the object of the 
Act, in Attar Singh v. State of U. P., 
AIR 1959 SC 564, the Supreme Court 
made the following observations:— 


“The object of the Act is to allot a 
compact area in lieu of scattered plots 
‘to tenure-holders so that large scale culti- 
vation may be possible with all its at- 
tendant advantages. Thus by the reduc- 
tion of boundary-lines saving of land 
takes place and the number of boundary 
disputes is reduced. There is saving of 
time in the management of fields inas- 
much as the farmer is saved from tra- 
velling from field to field, which may 
be at considerable distances from each 
other. Proper barriers such as fences, 
hedges and ditches can be erected around 
a compact area to prevent trespassing 
and thieving. It would further be easier 
to control irrigation and drainage and 
disputes over water would be reduced 
considerdbly where compact areas are 
allotted to tenure-holders. Lastly, the 
control of pests, insects and plant-disease 
is made easier where farmers have com- 
pact areas under cultivation. These ad- 
vantages resulting from consolidation of 
holdings are intended to encourage the 
development of agriculture and larger 
production of food grains, which is the 
necessity of the day.” 


The preamble of the Act reads:— 


“An Act to provide for the consoli- 
dation of agricultural holdings in Uttar 
Pradesh for the development of agri- 
culture. 


Whereas it is expedient to provide 
for the consolidation of agricultural hold- 
ings in Uttar Pradesh for the develop- 
ment of agriculture.” 
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20. The Supreme Court held in 
M. K. Ranganathan v. Govt. of Madras, 
AIR 1955 SC 604 that:— 


“The statement of objects and rea- 

sons is certainly not admissible as an 
aid to the construction of a statute. But 
it can be referred to for the limited 
purpose of ascertaining the conditions 
prevailing at the time which actuated 
the sponsor of the Bill to introduce the 
same and the extent and urgency of the 
evil which he sought to remedy.” 
See also Aswini Kumar Ghose v. Ara- 
binda Bose, AIR 1952 SC 369 and K. K. 
Kochuni v. States of Madras and Kerala, 
AIR 1960 SC 1080. 


. 21. The preamble of a Statute is 
a key to the understanding of it. Jag- 
dish Sahai, J. observed in Sobha v. State, 
AIR 1963 All 29, that a preamble is a 
key to the interpretation of an Act and 
can be used to know the aims and ob-|’ 
jects of the legislation. The Statement 
of Objects and Reasons can be referred 
to for the limited purpcse of ascertain- 
ing the conditions prevailing at the time 
which actuated an Act to be passed and 
the extent and urgency of the evil which 
it sought to remedy. A perusal of the 
Statement of Objects and Reasons and’ 
the preamble will clearly establish that 
the intention of the Legislature was to 
provide for consolidation of agricultural 
holdings for the development of agri- 
culture. If an agricultural holding is 
used for purposes not connected with 
agriculture, development will be retard- 
ed andsimilarly isa farmeristo travel 
from place to place to iook to his scat- 
tered fields,again development will be re- 
tarded. The prohibition under sub-cl. (i) 
is for the purpose of promoting develop- 
ment of agriculture and the purpose of 
the prohibition under sub-clause (ii) is 
to avoid fragmentation by sale, gift or 
exchange. It appears to me that it is 
because of this that while under sub- 
clause (i), the prohibiticn applies to the 
entire as well as to the part of a hold- 
ing; under sub-clause (ii) it extends to 
a part only, because if the whole hold- 
ing is transferred, there can be no frag- 
mentation and the only effect will be 
the substitution of the transferee in place 
of the transferor. Sub-clauses (i) and 
(ii) of Clause (e), therefore, were pur- 
posely enacted to subserve the purposes 
of the legislation and to avoid the exist- 
ing evil. 


22. I shall now refer to the 
second aspect of the matter. Section 3 
(4-C) of the Act defines the word ‘Hold- 
ing’ and says that it means “a parcel or 
parcels of Jand held under one tenure 


by a tenure-holder singly or jointly 
with other tenure-holders.” A holding, 


therefore, comprises either one parcel or 
several parcels of land, and (2) such 
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parcel or parcels of land must be held 
under one tenure. That being so, a hold- 
ing may consist of a single plot or seve- 
ral plots but all such plots must be of 
the same tenure. Section 3 (11) of the 
Act defines the .term “Tenure-holder” 
and says that it “means a Bhumidhar 
or Sirdar and includes — (a) an Asami, 
(b) a Government lessee or Government 
grentee, or (c) a co-operative farming 
society satisfying such conditions as may 
be prescribed.” A tenure-holder_ will 
thus be either a Bhumidhar, or Sirdar, 
or Asami etc. etc. The term “Tenure” 
has not been defined by the Act. Sec- 
tion 3 (12) of the Act, however, says that 
words and expressions not defined in the 
Act but used or defined in the U. P. 
Zamindari Abolition and Land Reforms 
Act 1950, shall have the meaning assign- 
ed to them in the Act in which they 
are used or defined.” The Zamindari 
Act also does not define the word ‘tenure’ 
but has used it at several places. Chap- 
ter VIIL is headed “Tenure—Classes of 
Tenure”. Section 129 of the Zamindari 
Act deals with “Classes of tenure”. It 
says that “there shall be for the pur- 
poses of the Act, the following classes 
of tenure-holders: that is to say, (1) bhu- 
midhar, (2) sirdar, and (3) asami.” Sec- 
tion 130 deals with a Bhumidhar, Sec- 
tion 131 with a Sirdar, Section 133 with 
an Asami and Section 133-A with a Gov- 
ernment lessee’. 


Tt is obvious, therefore, that while 
a tenure-holder is a Bhumidhar or Sir- 
dar ete., a tenure is a Bhumidhari or Sir- 
dari etc. etc. Now, under the definition 
of ‘Holding’ under the Act, a holding 
consists of a plot or plots under one 
tenure and not under several tenures. 
That being so, there might be several 
Khatas of Bhumidhari, each Khata com- 
prising a single or several plots, but all 
these Khatas should be deemed to be 
under one tenure. If a farmer has Sir- 
dari Khatas as also Bhumidhari Khatas, 
the Sirdari Khatas will constitute one 
tenure, while the Bhumidhari Khatas 
will constitute a second tenure and the 
two tenures will be separate and not 
one tenure. In the instant case, the 
petitioner’s contention was that both 
the Bhumidhari Khatas Nos. 12 and 15 
were gifted to her by her husband 
Bashir Mohammad. The gift, therefore, 
must be taken to have been in respect 
of the entire one tenure and the fact 
that the Sirdari Khatas were also 
alleged to have been gifted will 
not mean that a part of the tenure 
alone was transferred because the 
Sirdari and Bhumidhari tenures were 
different tenures and the whole Bhumi- 
dhari tenure was transferred, and not 
merely a part of it. The prohibition 
contained in Section 5 (1) (c) (ii) of the 
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Act applies to the transfer of a part and 
not to the transfer of the whole and, 
therefore, the permission of the Settle- 


ment Officer (Consolidation) was not 
necessary. 

23. It now remains to consider 
the two cases cited before us. The op- 


posite party Zamir Mohammad placed 
reliance on 1962 RD (HC) 226 forthe pro- 
position thatifthe prohibition isfor the 
transfer of a part, the law deems that 
it is for the transfer of the whole also. 
In that case, there was an agreement be- 
tween Nathi Singh and Kanchhida for 
the sale of some plots belonging to Kan- 
chhida. In pursuance of that agreement, 
the sale was made but without the per- 
mission of the Settlement Officer (Con- 
solidation). The decision of the case 
depended upon the interpretation of the 
old section 16-A of the Act before it 
was substituted by the present Sec. 5. 
The old section 16-A in so far as it is 
relevant reads thus:— 


“After the publication of the state- 

ment under Section 16 and- until the 
issue of a notification under Section 52, 
a tenure-holder shall not, except with 
the permission in writing of the Settle- 
ment Officer (Consolidation) previously 
obtained, transfer by way of sale, gift 
or exchange any plot or share in any 
holding included in the scheme of con- 
solidation notwithstanding anything con- 
taied in the U. P. Zamindari Abolition 
and Land Reforms Act, 1950”. 
The argument advanced in that case 
was that Section 16-A prohibited only 
sale, gift or exchange of one or more 
plots of a Khata while Kanchhida had 
transferred the entire Khata and, there- 
fore, there was no necessity for a per- 
mission, Srivastava, J., dealing with this 
argument held as follows:— 


“The argument that the section 
prohibits only the transfer of some of 
the plots in the Khata and not of the 
whole Khata is clearly untenable. What 
the section prohibits is a transfer by 
way of sale gift or exchange of any plot 
in the Khata of a holding. This means 
that one or more of the plots of a Khata 
cannot be transferred without prior per- 
mission. I do not find it possible to ac- 
cept the contention that though one or 
more plots of a Khata cannot be trans- 
ferred the whole Khata can be transfer- 
red without such permission.” 


24. I am of the view that Nathi 
Singh’s case, 1962 RD (HC) 226 involved 
the interpretation of the repealed S. 16-A 
which used somewhat different words, 
namely, “any plot or share in any hold- ` 
ing”. The decision in that case may not 
be very helpful when the words used 
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in. the old section may easily comprise 
the whole share. We are called upon 
to interpret a- wholly. different phraseo- 
logy as used in.'séction 5 and no useful 
purpose will: be` served by taking into 
consideration ..the decision in Nathi 
Singh's case,..1962 RD (HC) 226. The utmost 


~ fhat'-can be.said is that it laid down 


thebroad ‘proposition that where thereisa 
- prohibition..on the transfer of a part, it 
-may-~apply.to the transfer of the whole. 
However, whether or not the broad pro- 
position would actually apply will depend 
upon the language used in a given Sta- 
tute. In section 5 (1) (c) (i) and (ii) the 
language used is different and the inten- 
tion must be gathered from the language 
used. In that view of the matter, I think 
that effect must be given to the words 
used notwithstanding the broad propo- 
sition which may or may not be of uni- 
versal application. I have observed 
earlier that the user of the different 
phraseology in the two sub-clauses sub- 
serves the purpose of the legislation. 


On the other hand, the learned coun- 
sel for the petitioner placed reliance 
upon 1968 All LJ In that case, 
one Chak was allotted to one Jagat 
Narain Singh and he executed a sale 
deed in respect of the entire Chak to 
one Munna Lal Shukla. Later, Jagat 
Narain Singh executed another sale deed 
for the same property in favour of one 
Ram Behari Shukla. Munna Lal Shukla 
applied for mutation but this was dis- 
missed by the Consolidation Officer, 
Munna Lal appealed but the appeal was 
dismissed. He then filed a revision 
which was also dismissed by the Director 
of Consolidation. He then instituted a 
writ petition on the ground thet since 
Jagat Narain Singh had sold the entire 
Chak and not a part to him; therefore, 
the consolidation authorities had wrong- 
ly decided that the sale in his favour 
was void for want of previous permis- 
sion. Sahgal, J. held that this conten- 
tion was correct and no permission was 
necessary. Then Ram Behari Shukla 
filed special appeal which was decided 
by Oak, C. J. and U. S. Srivastava, J. 
The Division Bench took into cansidera- 
tion the different phraseology used in 
the two sub-clauses and the purpose be- 
hind the legislation and held that sub- 
clause (ii) does not prohibit sale of the 
entire holding. I am in respectful agree- 
ment with this decision. 


25. The result is that I agree 
with the order proposed by my brothers 
Gur Sharan Lal and Jagmohan Lal. 


Petition allowed, 


| 
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AIR 1971 ALLAHABAD 96 (V 58 C 19) 
FULL BENCH 
(LUCKNOW BENCH) 


JAGDISH SAHAI, LAKSHMI PRASAD 
AND K. B. SRIVASTAVA, JJ. 
Uma Shankar Hari Nandan Ahir, 

Applicant v. The State, Opposite Party. 
Criminal Revns. Nos. 396 of 1966 

316 of 1968 and Spl. Appeal No. 117 of 

1969, D/- 6-4-1970 against order of H. C. 

Agarwal Spl. J. Anti Corruption (West) 

on aoe S. J., U. P. at Lucknow, D/- 


U. P. High Courts Amalgamation 
Order (1948), Clause 14, Proviso first — 

pression “cases arising in Oudh” — 
Meaning. 


The effect of the First Proviso to 
Clause 14 is that the Judges sitting at 
Lucknow are to exercise jurisdiction and 
power of the High Court in respect of 
cases arising in Oudh only. Although 
the word “only” has not been used after 
the words “in order to exercise” and 
before the words “in respect of cases 
arising in such area in Oudh”, that is 
the effect of the first Proviso. The 
cases arising in Oudh have been treated 
to be separate class and the function of 
the Judges sitting at Lucknow is to 


exercise jurisdiction of the new High 
Court in respect of those cases only. 

(Para 19) 

The expression “cases arising in 


Oudh” cannot be equated with the ex- 
pression “where the offence was com- 
mitted” or “where the cause of action 
for the suit ensued” or “where the suit 
was filed”. The question as to where 
a case arises, that is in Oudh or outside 
has to be determined on the basis of 
the stage of the case when the jurisdic- 
tion of the High Court is sought to be 


invoked. 1968 All WR (HC) 8, Over- 
ruled; W. P. No. 193 of 1968 (All), Af- 
firmed. (Para 15) 


If the final order is passed by an 
authority functioning at Lucknow a writ 
petition against the order could be enter- 
tained by the Lucknow Bench although the 
case criginated outside Oudh since after a 
case has been disposed of by appellate 
authority, the operative order is that of 
the appellate authority and not of the 
original authority. AIR 1963 SC 1124 
and 1963 All LJ 276, Rel. on; AIR 1959 
All 722, Overruled. (Paras 15, 17) 


Cases Referred : Chronological Paras 


(1968) 1968 All WR (HC) 8 = 1968 
All Cri R 15, Prem Singh v. State 15 
(1963) AIR 1963 SC 1124 (V 50) = 
1963-2 SCR 563, Collector of 
Customs, Calcutta v. East India 
Commercial Co. Ltd. 17 
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(1963) 1963 All LJ 276 = 1963-1 

Lab LJ 489, Collector of Central 

Excise, Allahabad v. V. D. Misra 17 
(1959) AIR 1959 All 460 (V 46) = 

1959 All LJ 514, Taldea Ram v. 

Dy. Commr., Gond 16 
(1959) AIR 1959 All 722 (V 46) = 

ILR (1959) 2 All 108. Boodan v. 

Asst. eal General Evacuee 

Prope 17 
(1958) ate 1958 All 652 (V 45) = 

1958 All LJ 392 (FB), Union of 

India v. M/s. Chedalal Ram Autar 12 
(1954) AIR 1954 All 28 (V 41) = 

1954 Cri LJ 16, Bisheshwar Nath 


v. State 10 
(1952) AIR 1952 All 550 (V 39) = 
1952 Cri LJ 982, M. A. Jaleel v. 
Rex 10 
(1950) AIR 1950 All 485 (V 37) = 
1950 All LJ 403, Hola Ram v. 
State 10 
(1949) AIR 1949 All 190 (V 36) = 
50 Cri LJ 243, Saghir Ahmad v. 
10 


Rex 
(1915) AIR 1915 PC 99 (V 2) = 
42 Ind App 171, Rajwant Prasad 
Pande v. Ram Ratan Gir 1l 
S. S. Saksena, for Applicant; S. D. 
Misra, R. N. Trivedi, K. H. Mirza and 
H. N. Tilhari, ‘for Oudh Bar; K. N. 
Kapoor. for State Opp. Party. 
JAGDISH SAHAI, J.:— The Crimi- 
nal revisions and the special appeal 
mentioned above have been laid before 
this Bench for the decision of the ques- 
tion whether the Criminal revisions are 
competent to be heard at Lucknow and 
whether Writ Petition No. 193 of 1968 
out of which special appeal no. 117 of 
1969 arises was wrongly rejected by 
Sahgal, J. on the ground that the Luck- 
now Bench could not entertain it. 


2. The Criminal Revision No. 396 
of 1966 is directed against the judgment 
and order of the Additional Sessions 
Judge, Lucknow, dismissing the appeal 
filed by the applicant challenging his 
conviction under Ss. 120-B & 420, I. P. C. 
and the sentences awarded under those 
provisions by the Special Magistrate post- 
ed at Lucknow. The special Magistrate 
whose court is located at Lucknow and who 
tried the case has been specially em- 
powered to try all such cases within the 
State of Uttar Pradesh. This Court has 
issued notice to the applicant in Crimi- 
nal Revision No. 396 of 1966 as to why 
his sentence should not be enhanced. The 
proceedings arising out of that notice 
have been separately numbered as Cri- 
minal Revision No. 316 of 1968. 


3. Writ Petition No. 193 of 1968 
was filed by Fateh Bahadur Lal who 
was serving in the seed store at Phool- 
pur in the _ district of .Azamgarh. He 
was put under suspension with imme- 
diate effect and attached to District 
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Agriculture Officer, Azamgarh. The 
writ petition was directed against the 
order of suspension. A preliminary ob- 
jection was taken before Sahgal, J., that 
the Lucknow Bench -had .no jurisdiction 
to hear the writ petition. inasmuch as 
the order of suspension’ was not: passed 
by an authority who resided in-the’ area 
constituting Oudh. It was | ‘contended, 
that the petitioner was put under’. sus“ 
pension under the orders of. the. Deptity 
Director of Agriculture, Gorakhpur, 
dated 12-7-1967, while the petitioner was 
posted at Phoolpur in Azamgarh District. 
The learned single Judge dismissed: the 
writ petition on the finding that it was 
not competent before the Lucknow 
Bench. The respondents to the writ peti- 
tion were (1) State of Uttar Pradesh 
through the Director of Agriculture, 
U. P., Lucknow, (2) District Agriculture 
Officer, Azamgarh, ‘and (3) Deputy Direc- 


tor of Agriculture Gorakhpur Region, 
OPERON 
4. The decision of the question 


raised before this Full Bench depends 
upon the interpretation of Clause 14 of 
the U. P. High Courts (Amalgamation) 


Order, 1948, (hereafter called as the 
A a amanen Order). That provision 
reads: 


“The new High Court, and the Judges 
and division courts thereof, shall sit at 
Allahabad or at such other places in the 
United Provinces as the Chief Justice 
may, with the approval of the Governor 
of the United Provinces, appoint. 

Provided that unless the Governor 
of the United Provinces with the con- 
currence of the Chief Justice, otherwise 
directs, such Judges of the new High 
Court, not less than two. .in number, as 
the Chief Justice, may from time to time 
nominate, shall sít at Lucknow in order 
to exercise in respect of cases arising 
in such area in Oudh, as the Chief Jus- 
tice may direct, the jurisdiction and 
power for the time being vested in the 
New High Court: 

Provided further that the Chief Jus- 
tice may in his discretion order that any 
case or class of cases arising in the said 
area shall be heard at Allahabad.” 

5. It is well known that before 
the amalgamation order was enforced, 
the State of Uttar Pradesh (the United 
Provinces of Agra and Oudh, as it was 
then called) had two High Courts, that 
is, the High Court of Judicature at Alla- 
habad and the Chief Court of Oudh. 
The Chief Court of Oudh exercised juris- 
diction over the districts constituting the 
area known as Oudh, to the exclusion 
of the Allahabad High Court. The Alla- 
habad High Court exercised jurisdiction ` 
over the rest of the Province. 

6. The Amalgamation Order was 
passed and enforced because it was 
thought fit that there should not be twa 
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High Courts in the same Province. Two 
questions are raised for determination in 
the instant cases. The first one is whe- 
ther the Judges appointed by the Chief 
Justice to sit at Lucknow shall have ex- 
clusive jurisdiction to decide cases aris- 
ing in such area in Oudh, as the Chief 
Justice may direct, and whether the cases 
arising outside Oudh could be heard at 
Lucknow, and as to what does the ex- 
pression “cases arising in Oudh” 
mean. 


7. Clause 14 of the Amalgamation 
Order provides that the New High Court 
and the Judges and division courts there- 
of shall sit at Allahabad or at such other 
places in the United Provinces as the 
Chief Justice may, with the approval of 
the Governor of the United Provinces 
appoint. A perusal of Clause 14 of the 
Amalgamation Order shows firstly that 
Allahabad was not to be the exclusive 
seat of the New High Court. There 
could be other places also where the 
Benches of the High Court could sit, but 
that had to be done by the Chief Justice 
‘with the approval of the Governor of 
the State. The use of the words “shall sit 
at Allahabad or at such other places” 
clearly pointsto that conclusion. The first 
proviso to clause 14 is imperative that 
Judges not less than two in number 
shall sit at Lucknow unless the Gover- 
nor of the State with the concurrence 
of the Chief Justice otherwise directs. 
In view of the first proviso to clause 14. 
it must be held that the Judges or the 
Bench sitting at Lucknow was‘ta exer- 
cise jurisdiction of the New High Court 
in respect of cases arising in such area 
in Oudh as the Chief: Justice may direct. 
There is nothing in Clause 14 or any 
other clause in the Amalgamation Order 
to show that for cases arising in such 
area’ in Oudh as the Chief Justice may 
direct, the Allahabad Bench and the 
Lucknow Bench both had concurrent 
jurisdiction. The main purpose of a 
proviso is to carve out an excepzion to 
the general rule. The first proviso to 
Clause 14 therefore, provided that not- 
withstanding the main clause of Cl. 14, 
in cases arising in such area in Oudh as 
the Chief Justice may direct, the Judges 
sitting at Lucknow shall alone exercise 
jurisdiction, i. e., entertain and hear 
those cases. 


It has been contended that if this 
view is taken, it would be dividing the 
High Court in twa parts and in fact 
making two High Courts in one State. 
The submission is that such an interpre- 
tation would militate against the provi- 
sions of Article 214 of the Constitution 
which provides that there shall 5e one 
High Court in a State. The Amalgama- 
tion Order was passed before the present 
Constitution was enforced or even fram- 
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ed. It was passed in the background of 
there being two High Courts in the same 
province and the clear intention of the 
Legislature seems to be that the litigant 
public of Lucknow and the advocate 
practising there should not be inconve- 
nienced by the Amalgamation Order de- 
priving them of the ever standing faci- 
lity of having their cases decided at 
Lucknow, a privilege which they enjoy- 
ed by virtue of the existence of the 
Chief Court at Oudh ’ by the separate 
judicial administration of the Province 
of Agra and the Province of Oudh. 


8. The Amalgamation Order does 
not say that the cases arising in Oudh 
can also be instituted or heard at Alla- 
habad. The first proviso is a special and 
self-contained provision dealing with 
cases arising in Oudh. Inasmuch as it 
specifically provides that the jurisdiction 
of the High Court in respect of cases 
arising in Oudh shall be exercised by 
the Judges sitting at Lucknow, it neces- 
sarily follows that except as provided 
by the second proviso, jurisdiction in 
respect of such cases shall not be exer- 
cised at Allahabad. This result follows 
from two principles i. e. (1) the special 
shall exclude the general and (2) when 
a thing is required to be done in a 
particular manner, it shall, be done in 
that manner only. The purpose for 
which the Judges have to sit at Lucknow 
is to decide all the cases arising in such 
area in Oudh aş the Chief Justice may 
direct. The words “cases arising in such 
area in Oudh” are of the widest ampli- 
tude and admit of no exceptions. Their 
normal connotation can only be that 
the Judges sitting at Lucknow were to 
exercise jurisdiction in respect of all 
cases arising in such area in Oudh as 
the Chief Justice may direct. I have 
already said earlier that this provision 
had to be made in the background of 
the circumstances that Oudh had a Chief 
Court and before that a Judicial Com- 
missioners Court of its own and even 
though the Chief Court of Oudh and 
the Allahabad High Court were amalga- 
mated, the idea was not to deprive the 
citizens of Oudh and the lawyers there 
of the privileges that they always exer- 
cised by virtue of the establishment of 
the Chief Court of Oudh. 


9. The second proviso only em- 
powers the Chief Justice to direct the 
hearing of a case cr class of cases aris- 
ing in Oudh, at Allahabad. It would be 
noticed that whereas the first proviso 
speaks of “exercise......... the jurisdiction”. 
which expression would include institu- 
tion as also hearing of cases, the second 
proviso speaks only of being “heard”. The 
legislature has deliberately used two 
expressions in the two provisos to the 
same provision. The result’ therefore, is 
that cases arising in such areas of Oudh 
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as the Chief Justice directs shall be in- 
stituted at Lucknow alone and under the 
second proviso the Chief Justice can only 
direct their hearing at Allahabad. The 
second proviso would be meaningless if 
without it, cases arising in Oudh could 
be instituted and heard at Allahabad. 
Under the Rules of the Court that Chief 
Justice could allot any case or class of 
eases to a Judge or Bench, but he would 
not under this power direct a case aris- 
ing in Oudh to be instituted or heard 
_at Allahabad ‘because of the absolute 
rule contained in the first proviso. The 
second proviso had, therefore, to be en- 
_acted. The function of a proviso is to 
enable a thing to be done which could 
not otherwise be done. By virtue of the 
second proviso the Chief Justice gets the 
power to pass an order that any case or 
‘class of cases arising in such area in 
Oudh as he may direct, be heard at 
Allahabad. If such a proviso did not 
exist, the Chief Justice would not have 
the power to pass such an order and if 
only the first proviso existed, the result 
would have been that all cases arising in 
such area in Oudh as the Chief Justice 
may direct had to be decided at Luck- 
now. 


10. The -view that I. am taking 
does not result in the splitting up of the 
High Court. It is only providing a faci- 
lity to the residents of Oudh. It does 
not affect the jurisdiction of the High 
Court but only provides the manner in 
which the jurisdiction would be exer- 
cised in cases arising in such area in 
Oudh as the Chief Justice may direct. 
I find support for my view from Saghir 
Ahmad v. Rex, AIR 1949 All 190, Hola 
Ram v. State, AIR 1950 All 485 and 
Bisheshwar Nath v. State, AIR 1954 All 
28. In M. A. Jalil v. Rex, AIR 1952 All 
550 it was held by a Division Bench sit- 
ting at Lucknow as follows:— 


“Our reading of the Article’— that is 
clause 14, “is that in the scheme of the 
High Courts Amalgamation Order the 
New High Court is to consist of, so to 
say, two divisions, one division consist- 
ing of such Judges of the New High 
Court not less than two in number, as 
the Chief Justice may from time to time 
nominate, sitting at Lucknow in order 
to exercise jurisdiction and power vest- 
ed in the New High Court in respect of 
cases arising in such areas in Oudh as 
the Chief Justice may direct and the 
other division consisting of the rest of 
the Judges of the High Court sitting at 
Allahabad exercising jurisdiction and 
power for the time being vested in the 
Court in respect of the whole of the 
United Provinces, except such areas in 
Oudh in respect of which jurisdiction 
and power is exercised by the first men- 
tioned division.” ' 
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11. This decision also supports 
the view that I am taking. There is a 
difference between the exercise of the 
jurisdiction and the manner of the exer- 
cise of -it. (See Rajwant Prasad Pande 
v. Ram Ratan Gir, AIR 1915 PC 99). In 
the present case the Amalgamation Order 
only provides that the manner of exer- 
cise of jurisdiction by the New High 
Court for cases arising in Oudh would 
be to entertain and decide them at 
Lucknow. 


12. It is true that the view I am 
taking militates against the Full Bench 
decision of this Court in Union of India 
v. M/s. Chheda Lal Ram Autar, AIR 1958 ` 
All 652 but with great respect to the 
learned Judges I am unable to agree be- 
cause of the pressing impact of the first 
and the second provisos to Cl. 14 of the 
Amalgamation Order on the main part 
of that Clause. I might have asked for 
the reconsideration of the Full Bench 
decision mentioned above, but I'am of 
the opinion that the present cases can 
be disposed of on the basis of the deci- 
sion on the second question posed ear- 
lier in this judgment. 


13. The Amalgamation Order does 
not define what Oudh is. I must there- 
fore, proceed on the footing that Oudh 
means that area of United Provinces 
which was under the jurisdiction of the 
Chief Court of Oudh. The question that 
requires consideration is what does the 
expression “arising in......... Oudh” mean. 
The word “arising” has also not been 
defined in the Amalgamation Order or 
in the General Clauses Act. It is not a 
term of art. The dictionary meaning of 
the word “arise” amongst others is “to 
spring up; to spring forth from its source 
to take its rise; originate.’ (See Shorter 
Oxford English Dictionary Vol. T). 


14. It has been contended that 
the words “cases arising” mean where in 
a criminal matter the offence is com- 
mitted and in a civil matter where’ the 
cause of action has ensued. I am un- 
able to agree with it. The question of 
case or cases arising must have refer- 
ence to the stage at which the High 
Court is to be seized of the case or cases. 
Clause 14 deals with the institution and 
decision of cases in the High Court. 
Therefore, irrespective of the question 
where the offence was committed or 
where the cause of action for a suit en- 
sued, what has to be seen | while inter- 
preting the first proviso to Clause 14 is 
as to which are the cases that arise in 
Oudh for purposes of exercise of juris- 
diction by the New High Court. It is 
trite that if a criminal case is transfer- 
red by the Supreme Court from a place 
in Bihar to a place in Uttar Pradesh for 
trial, the appellate court will be ‘the 
Allahabad High Court and not the Patna 
High Court even though the offence 
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might have been committed at a place 
in Bihar. Similarly if a civil case is 
transferred from a place in Punjab to 
a place in Uttar Pradesh, the appeal 
would lie to the Allahabad High Court 
and not to the Chandigarh High Court 
even though the cause of action for the 
suit may have ensued and the same may 
have been filed in a place there. 


15. > It is ‘true that Rajeshwari 
Prasad, J. in Prem Singh v. State, 1968 
All WR (HC) 8 has held that the ques- 
tion of jurisdiction must be answered 
by a reference to an area in which the 
offence was committed and that if an 
offence was committed at Varanasi 
though the case relating to it was tried 
at Lucknow by the Special Judge, ap- 
peal would lie to the Allahabad Bench. 
With great respect I am unable to agree. 
Mr. Shanti Bhushan, the learned Advo- 
eate General, also concedes that the deci- 
sion is wrong. It is. not possible to equate 
- the expression “cases ` arising PETE in 
'Oudh” ‘with the expression “where the 
offence was committed” or “where the 
cause of action for the suit ensued” or 
“where the suit was filed”. As said 
earlier the question as to where a case 
arises, that. is in Oudh or outside it, 
would have to be determined on the 
basis of the stage of the case when the 
jurisdiction of the High Court is sought 
to be invoked. 


Criminal Revisions Nos. 396 of 


16. 
1966 and 316 of 1968 relate to 
a case which was tried at Luck- 


now by the Special Magistrate and 
the appeal was also heard at Lucknow 
by the Special Judge. In my opinion, 
therefore, for purposes of a revision ap- 
plication, the case must be held to have 
arisen in Oudh. The view that I am 
taking finds support from Baldeo Ram 
v. Deputy Commr. Gonda, AIR 1959 All 
460. 


17. In single Judge decision of 
Boodan v. Asst. Custodian General, Eva- 
cuee Property, AIR 1959 All 722, Mukerii, 
J., held that if the case originated in 
Meerut, but the final order was passed 
by an authority functioning at Lucknow, 
the writ petition could not be entertain- 
ed by the Lucknow Bench. With great 
respect to the learned Judge, I am un- 
able to agree. The learned single Judge 
has taken the view that “arising......... 
in Oudh” mean the dispute cropping up 
originally in  Oudh, an interpretation 
which does not appeal to me. I have 
already said earlier that for deciding as 
to where the case arises, not the place 
where the controversy originally origi- 
nated would be material, but the place 
where the proceedings would culminate 
for invoking the jurisdiction of the High 
Court. In the referring order relating 
to the Criminal revisions, the learned 
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Judges, who referred ‘the cases to the 
Full Bench, have sought its opinion on 
the question as to whether in a case 
where auction is held at Meerut, but 
the Excise Commissioner, who passed 
the ultimate order sat at Lucknow, would 
the Lucknow Bench have the jurisdic- 
tion to entertain ‘and decide the writ 
petition. In my opinion even such a case 
would “arise in Oudh” for purposes of 
filing a writ petition in the Lucknow 
Bench. It is well settled that after a 
case has been disposed of by the appel- 
late authority, the operative order is 
that of the appellate authority and not 
the original authority. (See Collector of 
Customs, Calcutta v. East India Commer- 
cial Co. Ltd., 1963-2 SCR 563 = (AIR 
1963 SC 1124).) The same principle 
would apply to a case where an order 
has been affirmed by the superior autho- 
rity at Lucknow, because without such 
affirmance, the original order would be 
inoperative. In this view I find support 
from Collector of Central Excise, Alla- 
habad v. V. D. Misra, 1963 All LJ 276. 
In my opinion, therefore, the criminal 
revisions are competent to be heard in 
the Lucknow Bench. 


18. With regard to the -special 
appeal the orders impugned were not 
passed by an authority located in an 


area falling in Oudh. The orders that 
were sought to be impugned were pass- 
ed by the District Agriculture Officer, 
Azamgarh, and the Deputy Director of 
Agriculture, Gorakhpur. It is true that 
the State of Uttar Pradesh was also 
made a party to the writ petition. but 
admittedly it had passed no order. In 
my opinion, therefore, the writ petition 
could not be filed before the Lucknow 
Bench and was rightly dismissed by the 
learned single Judge. 


19. The argument that the effect 
of first proviso to Clause 14 is that there 
is no bar to cases arising in areas out- 
side Oudh also being instituted and 
heard at Lucknow has not appealed to 
me for the simple reason that the effect 
of the first proviso is that the Judges 
sitting at Lucknow are to exercise juris- 
diction and power of the High Court in 
respect of .cases arising in Oudh only. 
It is true that the word “only” has not 
been used after the words “in order to 
exercise” and before the words “in res- 
pect of cases arising in such area in 
Ouch”, but that is the effect of the first 
proviso. The cases arising in Oudh have 
been treated to be a separate class and 
the function of the Judges sitting at 
Lucknow is to exercise jurisdiction of 
the New High Court in respect of those 
cases only. 

20. It was also contended at the 
Bar that the second proviso gives the 
Chief Justice an unguided . power and 
should for that reason be struck down. 
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It is not necessary to go into that ques- 
tion in this case. i 

21. For the reasons mentioned 
above I would hold that the two crimi- 
nal revisions can be heard by the Luck- 
now Bench and the writ petition was 
rightly dismissed on the ground that it 
could not be heard at Lucknow. I would 


Commr. 


direct the parties to bear their own 
costs. 
LAKSHMI PRASAD, J. :— 22. 


I have had the advantage of going 
through the judgment of Brother Sahai. 
He has formulated two points for deter- 
mination. But his decision in the in- 
stant case proceeds on the basis of the 
conclusion reached by him on the second 
point. I entirely agree with the con- 
clusion reached by him on the second 
point and have nothing to add. As such. 
I concur in the order proposed by him. 

23. However, I find, as is also 
clear from his judgment, that it is not 
necessary to decide the first point for 
the purposes of these cases. As such, 
I do not express any opinion on that 
point. 

SRIVASTAVA, J.:— 24. I have 
had the advantage of reading the judg- 
ments of Jagdish Sahai and Lakshmi 
Prasad, JJ. I am in entire agreement 
with Lakshmi Prasad, J. that it is not 
necessary to express any opinion on the 
first point discussed by Jagdish Sahai, J. 
and therefore, I do not wish to express 
any opinion on that point. However, 
I agree with the decision on the second 
point and have nothing to add with re- 
gard to that. I concur in the order pro- 
posed. 

Order accordingly. 
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V. G. OAK, C. J., AND T. P. 
MUKERJEE, J. 


The Commissioner of Gift Tax, 
Lucknow, Applicant v. Jagdish Saran, 
Respondent. 


Gift Tax Reference No. 344 of 1963, 
D/- 3-10-1969. 


. (A) Gift Tax Act (1958), S. 26 (4) — 
Reference — New question of fact can- 
‘not be raised before the High Court — 
Plea that property was that of the joint 
family even before the alleged conver- 
sion of the property as joint family 
property by the Kartha not raised before 
Tribunal — Cannot be urged in refer- 
ence proceeding. (Para 3) 


(B) Gift Tax Act (1958), Ss. 2 (xii) 
and 2 (xxiv) — Conversion of  self-ac- 
quired property into joint family pro- 
perty is a gift and is taxable. (1967) 65 
ITR 19 (Mys) and AIR 1968 Ker 190, 
Dissented from. 


LM/DN/¥F930/69/CSV/D 


of Gift Tax v. Jagdish (Oak C. J.) (Prs. 20-24)[Pr. 
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In the case of a conversion of self 
acquired property into joint family pro- 
perty all the elements of “Gift” given 
in Clause (xii) of Section 2 are fulfilled 
for there is a disposition of the property 
according to the main definition of trans- 
fer in Clause (xxiv) even without en- 
tering into the question as to the ap- 
plicability of sub-cl. (d) of Cl. (xxiv); 
Hence such a conversion is liable to tax 
under the Act. AIR 1965 Andh Pra 95, 
Followed; (1967) 65 ITR 19 (Mys) and 
AIR ,1968 Ker 190, Dissented from. 

(Paras. 10, 11, 17 and 18) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 Andh Pra 126 . 

(V 57) = 70 ITR 812, G. V. 

Krishna Rao v. First -Addl. Gift 

Officer, Guntur 13 
(1968) AIR 1968 Ker 190 (V 55) = 

67 ITR 612, P. K. Subramania 

Iyer v. Commr. of Gift Tax, 


Kerala : 
(1967) AIR 1967 All 19 (V 54) = 
. 1966 All LJ 622, Sham Sunder 

Chowdhary v. Gift Tax Officer ' 7 
(1967) 65 ITR 19 = 10 Law Rep 

397 (Mys), Smt. Laxmibai Nara- 

yana Rao Nerlekar v. Commr. 

of Gift Tax 10 
(1966) AIR 1966 SC 432 (V 53) ` 

= oe ae V. N. Sarin 


ll 


<4 


Ajit 9 
(1965) ee 1965 SC 866 (V 52) = 
1965-2 SCR 100, Commr. of I. T. 
Guiral v. Keshav Lal Lallubhai 
5 


Pat 
ua l AIR 1965 Andh Pra 95 
(V 52) = 56 ITR 353, Commr. 
of Gift Tax v. C. Satyanarayana- 
murthy 12 
(1965) 60 ITR 454 (Mad), Commr. 
of Gift Tax, Madras v. S. 


Getti Chettiar 6 
(1950 mate zee Mad 623 (V 42) = 
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OAK, C. J.:— The question for con- 


' sideration in this gift tax reference is: 


whether conversion of self-acquired pro- 
perty into joint family property consti- 
tutes a ‘gift’ under the Gift Tax Act, 
1958, hereafter referred to as the Act 
Sri Jagdish Saran is the assessee. He 
carried on contract business and some 
brick kiln business at Saharanpur. Till 
the assessment year 1957-58 he was as- 
sessed as an individual. He possessed 
certain self-acquired property. In his 
account books there was an entry dated 
31-3-1957 to the effect that in future the 
business of brick kiln would be the pro- 
perty of himself and his sons, that is 
to say, the Hindu undivided family. It 
was also noted that the money invested 
in the brick kiln to the extent of 


102 AN. [Prs. 1-11] 


Rs. 69,174/14/3, shall be. the property of 
the joint family from that date. Cn 2-4- 
57 an agreement was entered into be- 
tween Sri Jagdish Saran, his sons and 
his wife. It was stated in the agreement 
that the family shall carry on the busi- 
ness of brick kiln and 
therefrom shall be exclusive property of 
the joint Hindu family. The Gift Tax 
Officer took the view that this transac- 
tion constituted a gift, Sri Jagdish Saran 
was, therefore, assessed to gift tax. This 
view was upheld in appeal by the 
Appellate Assistant Commissioner. But 
the assessee succeeded before the Ap- 
pellate Tribunal. The Tribunal held 
that there was no gift involved in 
the transaction. The appeal was allow- 
ed; and assessment of gift tax was can- 
celled. 

2. At the request of the Com- 
missioner of Gift Tax, Lucknow the Ap- 
pellate Tribunal has referred the follow- 
ing question of law to this Court:— 

“Whether on the facts and in the 
circumstances of the case, conversion of 
the self-acquired property into joint 
family property amounted to a transfer 
so as to come within the scope of the 
definition of gift under Section 2 (xii) 
of the Gift Tax Act?” 


3. Mr. Banarsi Das appearing for 
the assessee contended before us that 
the property in question was joint family 
property even before 31-3-1967. We find 
from the appellate order of the Tribunal 
dated 29-6-1962 that it was the assessee’s 
contention that his self-acquired pro- 
perty had been converted into joint 
family property. The Tribunals conclu- 
sion was: 

“We are, 


therefore, of the opinion 


that the transaction in question by which 


the assessee impressed upon his self-ac- 
quired property the character of the joint 
family property, did not constitute in 
law a transfer and a gift.” 
It means that according to the Tribunal’s 
finding, the property involved was the 
self-acquired property of the assessee. It 
was on that footing that’ the question of 
law has been referred to the Court. We 
cannot, therefore, permit the assessee to 
take up the position that the property in- 
volved was joint family property even be- 
fore 31-3-1957. We have merely to in- 
vestigate the effect of conversion of self- 
acquired property into joint family pro- 
perty. i 

4. In ‘R. Subramania Iyer v. 
Commr. of Income Tax, Madras’, 28 ITR 
352 = (AIR 1955 Mad 623), it was point- 
ed out by Madras High Court that no 
formalities are necessary in order to im- 
press upon self-acquired property the 
character of joint family property. 

5. In Commr. of Income Tax. 
Gujarat v. Keshav Lal Lallubhai Patel. 


Commr. of Gift Tax v. Jagdish (Oak C» J.) 


income arising < 


* Rao Nerlekar v. 


A LR. 


AIR 1965 SC 866 it was held that parti- 
tion of jeint Hindu family property is 
not a transfer in the strict sense. That 
question came before the Supreme Court 
in a reference under the Income Tax 
Act. The connected question whether 
the act of throwing self-acquired pro- 
perty into the hotch-pot is a transfer or 
not was left open. 

6.. In Commr. of Gift Tax, Madras 
v. N. S. Getti Chettiar, (1965) 60 ITR 
454 (Mad), there was a partition between 
members of a Hindu joint family. One 
member agreed to accept a share much 
less -than his due share in the joint 
family property. It was held that the 
transaction did not amount to a gift, as 
it did not involve a transfer of pro- 
perty. In the present case we are not 
concerned with any partition of joint 
family property.- 

7. In Shyam Sunder Chowdhary 
v. Gift Tax Officer, Allahabad. AIR 1967 
All 19 it was observed by this Court on 
P. 23:— 

“After going into the matter deeply 
it was open to him to treat it as a gift 
but the condition precedent in doing so 
was that he must be bona fide’ satisfied 
that it was a deed of gift and not a 
deed of relinquishment.” 

8. The facts of the case are not 
clear from the judgment. Apparently, 
the Department sought to bring the case 
under Clause (c) of Section 4 of the Act. 


-In the present case, there is no ques- 


tion ef bringing the case under Cl. (c) 
of Section 4 of the Act. 

9. In V. N. Sarin v. Ajit Kumar, 
AIR 1966 SC 432 it was held that parti- 
tion of joint family property does not 
constitute a transfer. As already men- 
tioned, we are not concerned in the pre- 
sent case with any partition of joint 
family property. 


10. In Smt. Laxmibai Narayana 
Commr. of Gift Tax. 
65 ITR 19 (Mys), it was held 
High Court that throw- 
ing self-acquired property into the 
common stock or blending it with 
other joint family property does not in- 
volve any transfer in the same way as 
partition does not- involve transfer, and 
cannot amount to a gift within the mean- 
ing of Gift Tax Act. 


11. In P. K. Subramania Iyer v. 
Commr. of Gift Tax, Kerala, 67 ITR 612 
= (AIR 1968 Ker 190), it was held that 
where a coparcener of a Hindu undivided 
family throws his self-acquisitions into 
the hotch-pot of a joint family he does 
not enter into any transaction. Such a uni- 
lateral act cannot amount to a gift within 
meaning of Sec. 2 (xii) read with sec- 
tion 2 (xxiv) (d) of the Gift Tax Act. 
1958. That case was decided by Kerala 
High Court with reference to sub-clause 


(1967) 
by Mysore 
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(d) of clause (xxiv) of Sec. 2 of the Act. 
The High Court declined to permit the 
Department to press into service the 
entire definition contained in the Act. 


12. In Commissioner of Gift Tax 
v. C. Satyanarayanamurthy, 56 ITR 
353 = (AIR 1965 Andh Pra 95), it was 
explained by Andhra Pradesh High 
Court ‘that the definition of transfer in 
the Gift Tax Act is of wider import 
than the definition contained in the 
` Transfer of Property Act, 1882. It was, 
therefore, held that where an individual 
converts his self-acquired property into 
joint family property, there is a de- 
crease in the value of the individual's 
property and enhancement of the value 
of the property of the Hindu undivided 
family, which is a different person. Such 
a transaction falls within the purview of 
Section 2 (xxiv) (d), and constitutes 
gift. 

13. Similarly in G. V. Krishna 
Rao v. First Addl. Gift Tax Officer, Gun- 
tur, 70 ITR 812 = (AIR 1970 Andh’ Pra 
126) it was held by Andhra Pradesh 
High Court that throwing self-acquired 
property into joint family property 
amounts to transfer of. property, and 
does not cease to be a transaction with- 
in the meaning of Section 2 (xxiv) (d) of 
the Gift Tax Act. 


14. Section 2 of the Act contains a 
number of definitions. The term “gift” 
has been defined in clause (xii) of Sec- 
tion 2 of the Act as follows:— 

“Gift means the transfer by one per- 
son to another of any existing movable 
or immovable property made voluntarily 
and without consideration in money or 
money’s worth, and includes the transfer 
of any property deemed to be a gift 
under Section 4.” 

15. The word “person” has been 
defined in clause (xxviii) of Section 2 
of the Act:— 


“Person’ includes the Hindu un- 
divided family or a company......” 
16. The expression “transfer of 


property” has been defined in Cl. (xxiv) 
of Section 2 of the Act:— 


“Transfer of property means any 
disposition, conveyance, assignment, set- 
tlement, delivery, payment or other alie- 
nation of property and, without limit- 
ing the generality of the foregoing. in- 
‘cludes 


(a) 


pacers 
Freed ee ererrecaves 
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(d) any transaction entered into by 
any person with intent thereby to dimi- 
nish directly or indirectly the value of 
his own property and to increase the 
value of the property of any other per- 
son.” 
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17. In some of the cases cited 
above, there is a discussion as to whe- 
ther conversion of self-acquired property 
into joint family property constitutes a 
transaction as contemplated by sub- 
clause (d) of Clause (xxiv) of Sec. 2 
of the Act. In that connection the ques- 
tion has been raised whether it is pos- 
sible to have a unilateral transaction. It 
is possible to dispose of the question be- 
fore us without entering into the ques- 
tion of applicability of sub-clause (d) of 
Clause (xxiv) of Section 2 of the Act. 
According to the main definition con- 
tained in Clause (xxiv) of Section 2 of 
the Act, transfer of property means any 
disposition of property. When Sri Jag- 
dish Saran converted his self-acquired 
property into joint family property, he 
certainly disposed of his property. There 
is, therefore, no difficulty in describing 
this process as ‘transfer of property’ as 
defined in Clause (xxiv) of Section 2 of 
the Act. 


18. The definition of gift has al- 
ready been quoted. The definition has 
got several elements. The first element 
is that there must be transfer by one 
person to another. We have already ex- 
plained that the transaction under con- 
sideration involved transfer of property. 
This was a transfer by Sri Jagdish Saran 
to the joint Hindu family. According 
to Clause (xviii) of Section 2 of the Act, 
a Hindu undivided family is a person. 
We are, therefore, dealing with a transfer 
by one person to another. The second 
element is that the transaction must in- 
volve movable or immovable property. 
That test is satisfied in the instant case. 
The gift must be voluntary.. There is 
no suggestion that the conversion of the 
self-acquired property into joint family 
property by Sri Jagdish Saran was not 
voluntary. The last element is that the 
transfer must be without consideration 
in money or money’s worth. There is no 
suggestion that the joint Hindu family 
passed any consideration to Sri Jagdish- 
Saran to persuade him to convert his: 
self-acquired property into joint family 
property. Thus, all the elements of ‘gift’ 
given in Clause (xii) of Section 2 of the 
Act are satisfied in the instant case. The 
transaction constitutes a ‘gift’ under Sec- 
tion 2 (xii) of the Gift Tax Act. 


19. We answer the question refer- 
red to this Court in the affirmative, and 
against the assessee. The assessee shall 
pay the Commissioner of Gift Tax, Luck- 
now Rs. 200/- (Rupees two hundred) as 
casts of this reference. 


Answered accordingly. 
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(LUCKNOW BENCH) 
G. S. LAL, J. 

B. P. Misra, Petitioner v. The Union 
of India through the General Manager, 
Northern Railway, New Delhi and others. 
Opposite Parties. 

ae Petn. No. 439 of 1968, D/- 23- 
4-197 

Cantata of India, Article 14 — 
Railway Establishment Code, Vol. II, 
Rule 2046 (2) — Sub-rule (2) of the Code 
discriminatory and violative of Arti- 
cle. 

The rule of equality under law laid 
down in Article 14 admits of reasonable 
discrimination but that reasonability of 
classification or its basis for discrimina- 
tion is to be relevant to the purpose and 
cannot be arbitrary. Under R. 2046 (2) 
ministerial servants have been classified 
into two categories (1) those who enter- 
ed Government service on or after 1-4- 
1938 and (2) those who entered Govern- 
ment service on or before 31-3-1938. The 
date is only an arbitrarily selected date 
for dividing ministerial railway servants 
into two classes for the purposes of the 
age of superannuation and therefore the 
separate retirement ages viz.,-58 years 
and 60 years respectively for the two 
classes is hit by the Article. 1969 UJ 
(SC) 100 P. 490, Referred to. 

(Para 10) 

Cases Referred: Chronological Paras 

(1969) 1969 UJ (SC) 100 P. 490 = : 
1969 SC (Notes) 429, Union of 

India v. R. V. Sadashiv Murty 6 

Akhilesh Sahai, for Petitioner; A. B. 
Nigam for. Opposite Parties. 


ORDER :— This writ petition relates 
to a service matter. The petitioner V. P. 
Misra of the Ex-War personnel was ab- 
sorbed in the Watch and. Ward on a 
post of clerk on 23-7-1947 by the then 
Superintendent, Watch and Ward, East- 
ern Railway. He was later confirmed 
with effect. from 1-4-1956. His date of 
birth is July 12, 1910. He received an 
order, which is annexure 5 to the writ 
petition and is dated 1-3-1967, to the 
effect that in terms of Chief Security 
Officer letter dated 9-12-1967 he would 
retire with effect from 11-7-1968, after- 
noon. In other words, he was to retire 
on the attainment of the age of 58 years. 
The said communication purported to 
be from the Assistant Security Officer, 
Lucknow, though it was signed by the 
Head Clerk of the office for the Assis- 
tant Security Officer. The petitioner 
made a representation dated 4-3-1967 and 
also sent reminders on several sub- 
sequent dates, the Ist one being dated 
15-12-1967, of which copy is annexure 6 
to the writ petition. He got a reply 
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(copy annexure 7 to the writ petition) 
dated 16-12-1967 “that the matter was 
under waiting and the final decision 
when arrived at will be intimated to 
him promptly.” 

He never received any communication 
about the final decision till the date 
11-7-1968 arrived or even thereafter. On 
21-5-1968, in view of the fact that the 
date of retirement was approaching he 
filed the present writ petition. He ask- 
ed for an interim relief for the suspen- 
sion of the order of his retirement but 
the same was not given to him and so 
he has been under retirement from 12-7- 
1968. 


2. The contention of the petition- 
er is that his age of compulsory retire- 
ment was 60 and not 58 and the order 
for his retirement before attaining the 
age of 60 could be passed only by a 
competent authority which was neither 
the Chief Security Officer nor the Assis- 
tant Security Officer or the Head Clerk 
who signed for the former. The order 
is further challenged as mala fide, being 
secured by opposite party No. 4 to the 
writ petition, namely, the Assistant 
Security Officer, who became displeased 
with the petitioner as certain represen- 
tations made by him against the orders 
of opposite party No. 4 were allowed by 
higher authorities. The order is ques- 
tioned as discriminatory and void, þe- 
ing violative of Articles 14 and 16 of 
the Constitution as others in the same 
position have been allowed to continue 
in service upto the age of 60 years. The 
failure to decide the representation is 
said to have caused violation of princi- 
ples of natural justice and the order of 
retirement to be mala fide and illegal. 


3. A counter affidavit has been 
filed by one Jasjit Singh Bal describing 
himself as opposite party No. 4. He has 
denied the allegations of mala fides 
against himself and has asserted that 
the age of retirement for the petitioner 
was 58 and the order of retirement was 
issued by the Chief Security Officer and 
only the communication to the petitioner 
was signed by the Head Clerk in the 
routine way. The case of discrimination 
was denied. 

4, The petitioner filed a rejoind- 
er affidavit reiterating his allegations 
denied in the counter affidavit and also 
referring to a particular name as a per 
son who was retired at the age of 60 
years. 

5. At the outset it may be stated 
that the action of the opposite parties. 
whosoever out of them were concerned 
with the decision of the representation 
made by the petitioner, in not deciding 
the representation before the retirement 
date of the petitioner arrived, is obnoxi- 
ous as the opposite parties got more than 
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a year to consider a simple represen- 
tation. His case went by default and 
he had to fall back upon whatever legal 
grounds he could advance in his favour 
to secure a reversal of the order. 


6. Coming to the merits, the first 
point which arises for consideration is 
whether the age of compulsory retire- 
ment in the case of the petitioner was 
60 or 58 years. The relevant provision 
is to be found in Rule 2046, sub-rule (2), 
of the Indian Railway Establishment 
Code, Volume II, but the quest for what 
is the correct shape of sub-rule (2) has 
brought out strange and unfortunate 
revelations. Learned counsel for the peti- 
tioner possessed a copy of the 1966 edi- 
tion of the Indian Railway Establish- 
ment Code Volume II and at first ad- 
dressed the Court on the basis of the 
rule contained therein. It was found 
however that the Code published in 
1966 contained Rules corrected upto July 
1962 only. This necessitated the quest 
for the rule in force in 1968. Learned 
counsel (Sri A. B. Nigam) appearing for 
the Railway Administration who was ex- 
pected to possess an upto date authentic 
version of the rule however stated on 
enquiry that he had not even been sup- 
plied with the 1966 edition of the Indian 
Railway Establishment Code and was 
being guided by the 1950 edition there- 
of which too however did not contain 
the correction slips upto date. He dis- 
closed that he had written a number of 
times for an up-to-date copy of the Code 
but without any result. He was given 
time and directed to produce an authen- 
tic up-to-date version of the rule but 
even though there is located at Lucknow 
itself the Divisional Office of the North- 
“ern Railway ‘and though the opportunity 
available was plenty to secure a copy 
of the up-to-date rule even from the 
General Manager of the Northern Rail- 
way or the Railway Board, the learned 
counsel expressed his utter helplessness 
by giving out that in spite of his writing 
for the same he had not been supplied 
a copy by any of the authorities. 

The offices of the Railway Adminis- 
tration may or may not be possessing 
upto date rules but one thing is clear 
that they prefer to keep their counsel 
appearing to defend cases on their be- 
half in the High Court (Lucknow Bench) 
in the position of Rip Van Winkle and 
have ignored all his effort to provide 
himself with a copy of up-to-date rules. 
Such disregard of their own interest on 
the part of the Railway Administration 
is, indeed strange. Learned counsel for 
the petitioner gave out that there had 
been subsequent amendnients of which 
he was not in a position to secure 
authentic copies, but he referred to the 
Supreme Court decision, Union of India 
v. R. V. Sada Siva Murthy, reported in 
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1969 Volume of “The Unreported Judg- 
ment (SC) 100” from page 490 which 
showed that there had been a very 
major change in the rule by substitution 
on January 11, 1967 and a minor one 
on December 23, 1967. 

- In this situation I produce the sub- 
rule as it was quoted in the aforesaid 
judgment of the Supreme Court on the 
presumption that that was the rule in 
the amended form as in force from 
December, 1967 upto 15-7-1969, the date 
of the judgment:— 

(a) Except ‘as otherwise provided in 
this rule every railway servant shall re- 
tire on the day he attains the age of 
fiftyeight years. 

(b) A ministerial railway servant, 
who entered Government service on or 
before the 3lst March, 1938 and held 
on that date— 


(i) a lien or a suspended lien on 
a permanent post, or 
(ii) a permanent post in a provi- 
sional substantive capacity 
under clause (d) of Rule 2008 
and continued to hold the 
same without interruption un- 
til he was confirmed in that 
post, 
shall be retained in service till the date 
he attains the age of sixty years. 
Note:-— For the purpose of this 
clause the expression ‘Government ser- 
vice’ includes service rendered in a for- 
mer Provincial Government and “in ex- 
Company and ex-State Railway, if the 
rules of the Company or the State had 
a provision similar to clause (b) above.” 
7. It will not be out of place to 
reproduce the considerably different 
Rule 2046 (2) contained in 1966 edition 
of the Indian Railway Establishment 
Code on the footing of which arguments 
had been originally addressed before 
learned counsel for the petitioner ‘was 
able to bring before the Court through 
the aforesaid Supreme Court judgment, 
the form of the rule as it was brought 
in force with the amendment made on 
January 11, 1967 with a substitution of 
the ‘Note’ below the rule on December 
23, 1967 to change it slightly :— 


“(2) (a) A ministerial servant, who” 
is not governed by sub-clause (b), may 
be required to retire at the age of 55 
years, but should ordinarily be retained 
in service, if hé continues efficient up to 
age of 60 years. He must not be retain- 
ed after that age except in very special 
circumstances. which must be recorded 
in writing and with the sanction of the 
competent authority. 

(b) A ministerial servant— 

(i) who has entered Government 
service on or after the lst April. 1938. 
or 
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(ii) Who being in Government ser- 
vice on the 3lst March, 1938 did not hold 
a lien or a suspended lien on a per- 
- manent post on that date, 


shall ordinarily. be required to retire at 
the age of 55.years. He must not be 
retained after that age except on Public 
grounds which must be recorded in 
writing, and with the sanction of the 
competent authority and he must not be 
retained after the age of 60 years ex- 
cept in very special circumstances.” 


8. The retirement of the peti- 
tioner was ordered from 11-7-1968 which 
was the date much after the date on 
which sub-rule (2) of Rule 2046 as ex- 
tracted from the said Supreme Court 
judgment came into effect and it is with 
` reference to the changed rule that the 
question of validity of the order of the 
retirement of the petitioner is to be ans- 
wered. 


9. It will appear that ministerial 
railway servants have been divided into 
two categories. Those not covered by 
Clause (b) of the sub-rule are required 
to retire at the age of 58 years whereas 
those covered by Clause (b) are to be 
retained in service till the attainment of 
the age of 60 years. Learned counsel 
for the petitioner has contended that 
the classification is arbitrary and there- 
fore discriminatory. The  petitioner’s 
further contention is that he has been 
discriminated against as some servants 
placed in position similar to himself 
were retained in service even after com- 
pleting the age of 58 years. The name 
of one particular employee only how- 
ever was mentioned but from the sup- 
plementary counter affidavit dated 18-2- 
1970 it has been shown on behalf of the 
opposite parties that the said employee's 
case was covered by clause (b). An at- 
tempt has also been made on the peti- 
tioner’s side to bring his case within 
Clause (b) by asserting that he entered 
Government service in the Defence 
Department before 31-3-1938. The mate- 
rial on the record however fails to make 
out any such thing. The petitioner him- 
self has not indicated anywhere in his 
‘writ petition as to when he joined Gov- 
ernment service, nor even if he was in 
Government service on 31-3-1938. There 
is no dispute on the point that he was 
in service in the Defence Department at 
some time, Annexure M to the counter 
affidavit itself shows that and he was 
taken in the Railway service on account 
of his war services. Annexure 11 shows 
that he was granted some benefit by 
reason of war service rendered from 11- 
11-1942 to 5-12-1945 during Greai War 
II. But there is nothing to show that 
he was in service in the Defence Depart- 
ment before 11-11-1942 nor that he con- 
tinued in service till he was absorbed in 
Railway service. 
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In this ‘state of evidence and keep- 
ing in mind the fact that the employ- 
ment of the petitioner in the Watch and 
Ward Department took place only on 
23-7-1947 he cannot come under Cl. (b) 
of sub-para (2) of paragraph 2046 quoted 
above and his case must be treated as 
coming under Clause (a). In that case, 


the retirement of the petitioner at 
the age of 58 years was compul- 
sory unless he is able to make out 
the plea of Clause (b) in sub-rule (2) 


being discriminatory and therefore void 
because of ministerial servants Working 
in the same conditions having been dis- 
criminated against by those entering ser- 
vice before 1-4-1938 being given the 
benefit of continuing in service upto the 
age of 60 years while those entering ser- 
vice on or after 1-4-1938 having been 


permitted to continue in service upto 
the age of 58 years only. 
10. Coming to the said plea of 


discriminatory nature of sub-rule (2) of 
Rule 2046 it will be seen that ministerial 
railway servants have been classified 
into two categories, (1) those who enter- 
ed Government service on or ‘after 1-4- 
1938 and (2) those who entered Govern- 


i 


ment service on or before 31-3-1938 andi. 


held on that date a lien or a suspended 
lien on a permanent post or permanent 
post in a provisional substantive capa- 
city. The rule of equality under law 
laid down in Article 14 of the Constitu- 
tion admits of reasonable discrimination 
but it is settled law that reasonability of 
classification or the basis of classifica- 
tion for discrimination is to be relevant 
to the purpose and cannot be arbitrary. 
If 31-3-1938 is only an arbitrarily select- 
ed date for dividing ministerial railway 
servants into two classes for the pur- 
poses of the age of superannuation. then 
separate retirement ages for the two 
classes will be hit by Article 14. Learn- 
ed counsel for the Railway Administra- 


tion was given repeated opportunities 
to find out the basis for classifying 
ministerial Government servants into 


two classes on the basis of their having 
entered Government service on or bė- 
fore 31-3-1938 and on or after April Y. 
1938, but he could not show the basis 
on which this classification was made. 


Even though it was plainly ia 
ed to me that one possibility was that 
before 1-4-1938 the age of retirement 
for railway servants was 60 years but 
was reduced to 55 years from 1-4-1948 
and the benefit of retirement at the age 
60 years might have been retained for 
those who were already in permanent 
service before the new rule of retire- 
ment at the age of 55 years was intro- 
duced. Even with this clue he could 
not give any assistance in finding out if 
the said possibility was an actual fact. 
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It was for the opposite parties to justify 
the discrimination contained in sub-rule 
(2) of Rule 2046. They having failed to 
do so, sub-rule (2) of Rule 2046 must be 
struck down as discriminatory and the 
retirement of the petitioner at the age 
of 58 years as invalid. 


ik. In the result the writ petition 
is allowed with costs and the orders of 
retirement, Annexures 5 and 10 to the 
writ petition are quashed on the ground 
that the petitioner’s date of superannua- 
tion must be treated to be 11-7-1970 and 
not 11-7-1968. 


Petition allowed. 
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O. P. TRIVEDI, J. 
Syed Alley Eba Rizvi, Applicant v. 
tate and another, Opposite Parties. 
“Criminal Misc. Case No. 151 of 1969. 
D/- 24-2-1970. 


Criminal P. C. (1898), Sections 479A, 
476 and 195 (1) (b) and (c) — Procedure 
in cases of false evidence — Judgment 
containing remark stating the counsel te 
have used a forged document in the case 
— Remark is illegal. 


Section 479A covers only a person 
appearing as a witness before the court. 
A remark in a judgment stating that the 
counsel had used a forged document in 
the case is without jurisdiction as he has 
not appeared as a witness. The remark 
is also illegal because no enquiry con- 
templated under Section 476 had been 
made and the counsel had no opportu- 
nity of being heard. (Para 5) 


The offence alleged against the coun- 
sel comes under Section 196, Penal Code 
whichis covered by S. 195 (1) (b) and not 
(c}. Unlike Cl. (c), Cl. (b) is not confined 
to a party to a proceeding and in res- 
pect of the offences thereunder proceed- 
ings under Section 476 may be started 
against any person. As such a proceed- 
ing under Section 476 alone will be the 
proper course against that counsel. 1966 
All LJ 838, Distinguished. (Para 6) 


Cases Referred : Chronological Paras 
(1966) 1966 All LJ 838 = 1966 

All WR (HC) 318, Sant Ram 

Bhatia v. State 6 


1 


Afsar Husain, for Applicant; K. N. 
Kapoor, for State. 
ORDER :— This is an application 


under Section 561A of the Code of Crimi- 
nal Procedure by Syed Alley Eba Rizvi. 
an Advocate practising in the district of 


Sultanpur. 
2. The brief ects 
this application are these: 


` IN/KN/E72A/70/JRM/N 


leading to 
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3. One Allah Rahman was tried 
for theft of a bullock under Section 379, 
I. P. C. in the court of Additional Dis- 
trict Magistrate, Sultanpur. He was be- 
ing defended by the Syed Alley Eba 
Rizvi, Advocate, in the said case. In 
defence a receipt Ext. Kha-l1 was filed 
before the said Magistrate through a list 
of documents under the signature of 


‘Syed Alley Eba Rizvi with the endorse- 


ment “through Syed Alley Eba Rizvi.” 
On the basis of this receipt it was sought 
to be proved by the accused that the 
bullock belonged to him having been 
purchased by him from Mohammad 
Hanif. This plea of the accused was 
disbelieved by the Magistrate who found 
also that the receipt had been forged for 
the purposes of the case. Allah Rahman 
was convicted and sentenced under Sec- 
tion 379, I. P. C. In the course of the 
judgment the Magistrate made the re- 
marks: 


“He was the counsel of the accused and 
he filed thisdocument knowingittobe a 
forged document and used it as a genuine 
document, and as such his responsibility 
is no less than that of the persons men- 
tioned above who participated: in forg- 
ing the document Ext. Kha-1 and fabri- 
cating false evidence for the purposes of 
this case. Sri Alley Eba Rizvi Advocate 
used this forged document having known 
it to be a forged document as a genuine 
document although he knew it to be a 
forged document.” 


An appeal was filed by Syed Alley 
Eba Rizvi before the Sessions Judge who 
upheld the conviction, but reduced the 
sentence. In that appeal an application 
had been moved by Syed Alley Eba 
Rizvi, Advocate, praying for expunction 
of the above remarks which were con- 
tained against him in the judgment of 
the trial Court. That application was 
rejected by the Sessions Judge on the 
ground that he possessed no power of 
directing expunction of remarks. It is 
in these circumstances that the present 
application has been moved. It may be 
stated here that on 28-8-1968 the said 
Magistrate issued a notice to Mohammad 
Hanif executant of the receipt, Ext. Kha- 
1, and to the witnesses of the receipt, 
namely, Ismile and Saheb Din. Notice 
was also issued to Syed Alley Eba Rizvi 
and Allah Rehman asking them to show 
cause why a complaint for commission 
of offences punishable under Secs. 471 
and 196/109, I. P. C. should not be made 
against them under Section 476, Cr. P. C. 
Through the present application it is 
prayed that the remarks made by the 
A D. M. (J) in his judgment against the 
Advocate should be . expunged and the 
proceedings drawn by the said Magis- 
trate against him under Section 476. Cr. 
P. C. quashed. 
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4, I have heard arguments of the 
learned counsel for the ` applicant and 
the learned Assistant Government Advo- 
cate and I am of the opinion that the 
A. D. M. (J) acted contrary to law in 
making the impugned remarks in his 
judgment against Syed Alley Eba. Rizvi. 


5. Under Section 479A of the 
Code of Criminal Procedure when a 
Criminal Court is of opinion that any 
person appearing before it as a witness 
has intentionally given false evidence in 
any stage of the judicial proceeding or 
has intentionally fabricated false evi- 
dence for the purpose of being used in 
any stage of the judicial proceeding, the 
court is required at the time of delivery 
of the judgment or final order to record 
a finding to that effect stating its rea- 
sons therefor and may, if it so thinks 
fit, after giving the witness an oppor- 
tunity of being heard, make a complaint 
thereof in writing against the said wit- 
ness. Now it is quite clear from a read- 
ing of the provision contained in Sec- 
tion 479A that it is confined, in its ope- 
ration only against a person appzaring 
before a court as a witness. That being 
so, the A. D. M. (J) could have been per- 
fectly within his right to make any re- 
marks in his judgment under Sec. 479A 
of the Code of Criminal Procedure 
against any person who had appeared 
before him as a witness on the question 
of fabrication of false evidence, but-he 
had no jurisdiction to make any such 
remarks as he did against the said Advo- 
cate because admittedly he had never 
appeared before the Magistrate as a wit- 
ness. 


The' only provision under which the 
Magistrate could proceed against the 
Advocate is the one contained in Sec- 
tion 476, Cr. P. C. Section 476 (1) pro- 
vides that when any Civil, Revenue or 
Criminal Court is of the opinion that 
it is expedient in the interest of justice 
that an enquiry should be made into any 
offence referred to in Section 195; sub- 
section (1), Clause (b) or Clause (c), 
which appears to have been committed 
in or in relation to a proceeding in that 
Court, such Court, may, after such pre- 
liminary enquiry, if any as it thinks 
necessary, record a finding to that ef- 
fect and make a complaint thereof in 
writing signed by the Presiding Officer 
of the Court. If the Magistrate was of 
the opinion that there was reason to 
think that an offence punishable under 
Section 196, I. P. C. had been commit- 
ted by Syed Alley Eba Rizvi. then the 
only course open for him was to insti- 
tute a preliminary enquiry against him 
by a show cause notice and to record 
a finding after giving an opportunity of 
hearing. When the impugned remarks 
were recorded by him in the judgment 
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no'such enquiry was made and the 
Advocate had no opportunity of making 
his submissions. The remarks contained 
in the judgment in so far as the Advo- 
cate is concerned, therefore, are illegal 
and cannot be allowed to stand. The 
Magistrate has no doubt started a pre- 
liminary enquiry in terms of S. 476 (1), 
Cr. P. C. against the applicant and he 
has not yet recorded a finding on hear- 
ing the Advocate. That enquiry is in 
accordance with law and, therefore. 
there is no question of passing an order 
quashing that enquiry. Therefore, the 
prayer for quashing the proceedings 
under Section 476, Cr. P. C. cannot be ac- 
cepted. 


6. A submission is made by the 
learned counsel for the applicant to th 
effect that the Magistrate could not prg- 
ceed against the applicant under Sec- 
tion 476, Cr. P. C. also because he was 
not a party to the proceeding in which 
the offence is said to have been com- 
mitted. In support of this contention 
reliance is placed on the case of Sant 
Ram Bhatia v. State, 1966 All LJ 838. 
In that case a certain Advocate by name 
Sant Ram Bhatia was committed to the 
Court of Session on charges under Sec- 
tions 476 and 471, I. P. C. whereupon 
an application was filed in the High 
Court under Section 215, Cr. P. C. for 
the quashing of the said order of commit- 
ment. The ground urged was that the 
proceedings under Section 476, Cr. P. C. 
could not be taken against Sri Sant 
Ram Bhatia in respect of the offence 
which he was said to have committed 
because the offence with which he was 
charged was covered by clause (c) of 
Section 195 (1) of the Code of Criminal 
Procedure. This contention found favour 
with the court and it was held that the- 
proceeding under Section 476, Cr. P. C. 
in respect of offences falling under 
Clause (c) of Section 195, sub-section (1) 
of Code of Criminal Procedure can be 
taken only against a party to a proceed- 
ing and since the applicant was acting 
only as a counsel for the accused he was 
obviously not a party to the proceeding 
and, therefore, the proceedings taken 
against him under Section 476, Cr. P. C. 
were not warranted by law. 


This ruling is clearly distinguish- 
able because in this case offence punish 
able under Section 196, I. P. C. is al- 
leged to have been committed by the! 
applicant which offence falls under 
Clause (b) of Section 195, sub-section (1) 
and not the residuary clause (c) of the 
same section. In respect of offences fall- 
ing under Clause (b) of sub-section (1) 
of Section 195, Cr. P. C., proceedings 
under Section 476 may be instituted 
against any person. The scope ef that 
clause is not confined as in the case 
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Clause (c) to a party to a proceeding. 
Therefore, it cannot be successfully 
maintained that the proceeding under 
section 476, Cr.-P. C. against the appli- 
cant in respect of offence punishable 
under Section 196, I. P. C. is illegal. 

7. For the aforesaid reasons I 
direct that the following remarks con- 
tained in the judgment of the A. D. M. 
(J), Sultanpur, dated 23-8-68 shall be 
expunged. 

“He was the counsel of the accused 
and he filed this document knowing it 
to be a forged document and used it as 
a genuine document, and as such his 
responsibility is no less than that of the 
persons mentioned above who partici- 
pated in forging the document Ext. Kha- 
1 and fabricating false evidence for the 
purposes of this case. Sri Alley Eba 
Rizvi Advocate used this forged docu- 
ment having known it to be a forged 
document as a genuine document al- 
‘though he knew it to be a forged docu- 
ment.” 

8. The proceedings before the 
Magistrate under Section 476, Cr. P. C. 

. may continue against the applicant 
Advocate and others in accordance with 
law. 

Petition partly 
allowed. 
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H. N. SETH, J. 
Vijai Nath, Defendant-Appellant v. 
Damodar Das Chela Shiv Mangal Das 
and others, Plaintiffs-Respondents. 


Second Appeal No. 3526 of 1962, D/- 
9-9-1970 against decree passed by M. M. 
H. Siddiqi, Addl. Civil J., Basti. D/- 6-7- 
1962. : 


(A) Civil P. C. (1908), Sections 96, 
107 — Powers of appellate Court under 
— Appellate Court re-assessing oral evi- 
dence and coming to its own conclusion 
— No error of law. 


Although it is generally desirable 
that the appellate Court should not ap- 
’praise the oral evidence for itself, yet 
‘Section 96 enjoins upon an appellate 
court to hear the appeal and to arrive 
at its own conclusion about the contro- 
versy in suit. It is not bound by the 
findings recorded by the trial court in 
the same manner as a second appellate 
court is bound by the findings of fact 
recorded by a lower appellate court. It 
is, therefore, incorrect to say that lower 
appellate court commits an error of law 
if it reassesses the oral evidence and 
comes to a conclusion different. from 
that of the trial court. AIR 1915 PC 1 
and AIR 1951 SC 120, Expl. 

(Paras 11, 15 and 16) 
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. ed. 
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(B) Torts — Malicious prosecution 
— Ingredients — Burden of proof — 
Extent of. 
The ingredients to be established 


for maintaining an action for malicious 
prosecution are— (i) that plaintiff was 
prosecuted by defendants; (ii) that those 
proceedings terminated in favour of 
plaintiff; (iii) that the prosecution was 
without any reasonable or probable cause 
and (iv) that it was due to malicious in- 
tention and not with a mere intention 
of carrying the law into effect. 
(Para 17) 
. The burden of proving these ingre 
dients is on plaintiff. He is not requir- 


ed to prove that allegations made in 
complaint were incorrect. What he 
has to make out is that there was 
no reasonable and probable cause for 
initiating prosecution. (Para 19) 


Absence of reasonable and probable 
cause and malice are two separate in- 
gredients both of which are to be prov- 
The former does not necessarily 
lead to an inference of malice. But a 
total absence of reasonable cause may 
be a piece of evidence showing that 
defendant acted wrongfully or with evil 


motive. AIR 1926 PC 46 and 1965 All 
LJ 317, Rel. on. i (Para 20) 
There is a fundamental „difference 


in the extent of burden that lies on pro- 
secution to establish ingredients of a 
crime and that which lies on plaintiff 
in a civil suit for malicious prosecution. 
Plaintiff is not required to prove that 
the allegations made by defendant in 
the complaint were not only false, in- 
that the incident did not take plade, but 
were also impossible. AIR 1942 Nag 80 
& AIR 1959 Madh Pra 264 & (1906) 10 
Cal WN 1099 & AIR 1920 Pat 419 & AIR 
1924 Pat 276. Disting. (Para 23) 


(C) Torts — Malicious prosecution 
— Burden of proof — Discharge and 
shifting of — Negative evidence by de- 
nying on oath the incident, not sufficient 
to shift burden on defendant. 


In a suit for malicious prosecution, 
even though absence of reasonable and 
probable cause is a negative assertion, - 
still the burden of proving it lies on 
plaintiff, He can prove it by showing 
that the alleged incident did not take 
place. But then the burden is on him 
to establish it and merely because it 
happens to be a negative fact, the bur- 
den does not shift to the defendant to 
show that the incident did take place. 
Plaintiff can prove his case by examin- 
ing himself on oath and by producing. 
other corroborative evidence. If on scru- 
tiny it is found reliable he will succeed . 
in showing that incident did not take 
place. Mere denial on his part will not 
be enough to shift the burden on the 
defendant. In such cases there will be 
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evidence on behalf of both parties and 
the question on whom burden of proof 
lies would become irrelevant. Court will 
have to weigh the evidence and find 
which of two versions is acceptable. 
(Para 29) 
Cases Referred : Chronological Paras 
(1965) 1965 All LJ 317, Devi Atma 
Nand v. Shambhu Lal 
(1959) AIR 1959 Madh Pra 264 
(V 46) = 1959 Cri LJ 848, 
Mannalal Sarda Mal v. Ram 


Kishan ‘- 
(1957) AIR 1957 Mad 646 (V 44), 

S. T. Sahib v. Hasan Ghani Sahib 29 
(1956) AIR 1956 Pat 285 (V 43), 

Ucho Singh v. Nageshwar Prasad 29 
(1951) AIR 1951 SC 120 (V 38) = 

1950 SCR 781, Sarju Pershad . 

Ramdeo Sahu v. Jwaleshwari 

Pratap Narain Singh 14 
(1944) AIR 1944 Cal 64 (V 31) = 

ILR (1944) 1 Cal 588, Surendra 

Nath v. Bidhu Bhushan -25 
(1942) AIR 1942 Nag 80 (V 29) = 

43 Cri LJ 649, Asghar Ali v. Em- 


peror 
(1926) AIR 1926 PC 46 (V 13) = 

1 Luck 215, Balbhaddar Singh 

v. Badri Shah 17. 19 
(1924) AIR 1924 Pat 276 (V 11) = 

24 Cri LJ 321, Lalmoni Nonia 

v. Emperor _ 22 
(1920) AIR 1920 Pat 419 (V 7) = 

21 Cri LJ 145, Padarath Singh v. 

Ratan Singh 22 
(1915) AIR 1915 PC 1 (V 2) = 42 

Ind App.110, Bombay Cotton 

Manufacturing Co. v. R. B. 

Motilal Shivlal 12 
(1908) 10 Cal WN 1099 = 4 Cri LJ 

227, Hira Nand Ojha v. King 


18. 20 


Emperor 22 
(1883) 11 QBD 440, Abrath v. 
North Eastern Rly. Co. 27 


Jagdish Misra, for Appellant; G. P. 
Mathur, Vinod Swarup, Promod Swarup, 
for Respondents. 


JUDGMENT :— This is a second ap- 
peal filed by defendant Vijay. Nath 
against the judgment and decree dated 
6th of July, 1962 passed by the Addition- 
al Civil Judge, Basti decreeing plaintiff's 
suit for recovery of Rs. 226.25 as dama- 
ges suffered by the plaintiff on account 
of criminal prosecution initiated by 
defendant which was false, malicious 
and had been initiated without any rea- 
sonable or probable cause. 


2. It is said that the defendant 
Vijay Nath filed a complaint against the 
plaintiff alleging that on 26th March, 
1960 at about 8 a. m. two bullocks be- 
longing to Damodar Das were grazing the 
sugar-cane crop grown in Vijai Nath’s 
field. When Vijay Nath after apprehen- 
ding these bullocks was taking them to 
kine-house. Damodar Das stopped Vijay 
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Jocks to the kine-house. 
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Nath and asked him not to take the bul- 
Vijay Nath did 
not agree to this. Damodar Das raised 
an alarm on which certain persons, who 
along with Damodar Das are plaintiffs 
in the suit reached there. They snatch- 
ed the bullocks and ‘beat Vijay Nath who 
received a number of injuries. Vijai Nath 
however did not go to the police station 
on account of fear. He filed a complaint 
in the court of the Judicial Magistrate, 
Dumariaganj. The Judicial Magistrate 
summoned the plaintiffs and ultimately 
the complaint filed by Vijay Nath was 
dismissed for default. According to the 
plaintiffs this complaint was absolutely 


‘false, malicious and without any reason- 


able and probable ceuse. No incident as 
alleged by Vijay Nath, ever, took place 
and he was never beaten. Plaintiffs 
therefore claimed damages for their pro- 
secution which was malicious and had 
been initiated withcut any reasonable. 
and probable cause. a 


3. The defendant pleaded that 
the complaint filed by him was true and 
in no case it could de described as false 
or malicious. The plaintiff was there- 
fore not entitled tc the relief claimed 
by him. 


4. Both the ~rarties adduced evi- 
dence in support of their respective cases. 
Trial court came to the conclusion that 
the defendant did sow sugar-cane crop 
and the situation of his field was such 
that cattle belonging to the plaintiff could 
enter it and graze the sugar-cane crop. 
It found that the plaintiff's evidence 
which consisted of the statement made 
by Domodar Das and his labourer Bans- 
raj was the evidence given by interested 
witnesses and as such it could not be 
relied upon. According to it the evidence 
produced on behalf of the defendant 
consisted of his own statement which 
was fully corroborated by the evidence 
given by Ram Nath against whom noth- 
ing could be said. It therefore believed 
the evidence tendered by the defendant 
and held that allegations made by Vijay 
Nath in his complaint appeared to be 
correct. The trial court was not inclin- 
ed to draw any inference . against the 
defendant from the fact that he got his 
complaint dismissed for default as in its 
opinion the prosecution of the plaintiff 
appeared to be based on facts. It could 
therefore, not be said that the complaint 
lodged by the defendant was malicious 
and without any reasonable and proba- 
ble cause. 


5. During the course, of its dis- 
cussion the trial court observed that in 
a suit for malicious prosecution the bur- 
den lies on the plaincziff to prove that his 
prosecution was without reasonable and 
probable cause and zhat it was actuated 
by malice. According to it the prosecu- 
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tion may lack reasonable and probable 
cause in two ways: 
rence may not have taken place and 
secondly the plaintiff may not have parti- 
cipated in. the same. Thus the negative 
burden lay on the plaintiff. This bur- 
den is very well discharged by the de- 
nial made by the plaintiff himself. 
plaintiff having discharged the initial 
burden it became the duty of the defen- 
dant to prove that an occurrence took 
place and the plaintiff took part in the 
same. In the circumstances, the trial 
court was satisfied that the statements 
made by defendant and his witness fully 
proved what was required of him. 


6. Learned Munsif then went 
into the question of damages and came 
to the conclusion that if the plaintiff's 
suit was to be decreed they would have 
been entitled to a sum of Rs. 226.25 only 
as damages. In view of his finding that 
the defendant’s complaint appeared to 
be true the learned , Munsif dismissed 
the suit. 


Ta In appeal, correctness of the 
finding, recorded by the trial court 
about the quantum of damages, in case 
the plaintiffs succeeded in establishing 
their claim, was not questioned by either 
of the two parties. The lower appellate 
court observed that considering the 
nature of the complaint, allegations made 
therein were such which were either 
true or false to the personal knowledge 
of the complainant (defendant Vijay 
Nath). If the complaint was false, an 
inference that the same had been filed 
maliciously and without reasonable and 
probable cause would become inevitable. 
It also noticed that in this case plain- 
tiff was required to prove a negative 
fact and he produced evidence in support 
of that case. His evidence consisted of 
denial of the fact that Damodar Das’s 
cattle ever grazed Vijay Nath’s sugar 
cane crop or that those cattle were being 
taken to kine-house, and were rescued 
by the plaintiffs after indulging in a 
Marpit. The appellate Court then pro- 
ceeded to consider the evidence produc- 
ed on behalf of the defendant. He 
pointed out some contradictions in the 
statements of defendant’s witnesses and 
also noticed certain circumstances. It 
held that the oral testimony was not re- 
liable. The explanation given by the 
defendant as.to why he was not able 
to prosecute his complaint was also not 
found to be accepted. The Court then 
came to the conclusion that the com- 
plaint filed by the defendant was false 
to his knowledge and that in the cir- 
cumstances absence of reasonable and 
probable cause and presence of malice 
could be presumed. The appeal filed by 
the plaintiff was allowed and his suit for 
recovery of Rs. 225.25 as damages was 
decreed. 
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“Firstly the occur- 


The- 
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8. The defendant Vijay Nath has 
now come up in second appeal before 
this Court. Learned counsel for the 
appellant raised following arguments in 
support of his case that the decree pass- 
ed by the lower appellate Court was 
illegal. 


(1) The trial Court believed the evi- 
dence given by the defendant and dis- 
believed that given on behalf of the 
plaintiffs. Lower appellate Court should 
not have interfered with the 


‘ appraise- 
ment of evidefice made by the trial 
court. Interference with the findings of 


the trial court after taking a different 
view about the credibility of the wit- 
nesses, made the decree passed by the 
appellate court contrary to law. 


(2) In a suit for malicious prosecution 
the burden of proving that the com- 
plaint made by the defendant was with- 
out any reasonable and probable cause 
and was actuated by malice is on the 
plaintiff. This burden could be satis- 
fied only if the plaintiff adduced evi- 
dence to show that the complaint made 
by the defendant could not possibly be 
true. The judgment of the lower appel- 
late court shows that it was of opinion 
that plaintiff's duty was merely to pro- 
duce negative evidence and since the 
evidence produced by the defendant was 
not reliable, a conclusion that the defen- 
dant’s complaint was false to his know- 
ledge was to be drawn. The learned 
counsel contended that this approach 


made by the lower appellate court was 
wrong. 


9. According to the learned coun- 
sel the lower appellate court at one stage 
noticed that in a case where both sides 
produced evidence, burden of proof be- 
comes irrelevant and the case has to be 
decided after weighing evidence pro- 
duced by both the parties, but it ig- 
nored this position and proceeded to de- 
cide the case as if the burden of prov- 
ing that the complaint was true lay on 
the defendant. 


10. Learned counsel for the plain- 
tiff-respondent however, contended that 
the lower appellate court was fully com- 
petent to appraise the evidence produced 
by the parties and to take a view dif- 


ferent from that taken by the 
trial Court. The appellate Court was 
fully competent to arrive at its own 


conclusions. According to him the ap- 
pellate court has recorded a finding of 
fact that the complaint filed by the 
defendant was malicious and without 
reasonable or probable cause and that 
finding cannot be interfered with in a 
second appeal. The finding recorded by 
the lower appellate court is not vitiated 
because of placing any wrong burden of 
proof on any party. He also urged that 
in this case both the parties adduced 
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evidence in support of the facts men- 
tioned in the complaint. The lower ap- 
pellate court believed the evidence pro- 
duced by the plaintiffs and disbelieved 
that produced by defendant. I: came 
to the conclusion that the complaint fil- 
ed by the defendant was malicicus and 
without any reasonable or probable 
cause. In the circumstances the ques- 
tion of burden of proof became immate- 
rial and of an academic interest only. 
The decree passed by the lower appel- 
ate court was not vitiated by any error 
of law. 


11. I find no force in the: first 
argument raised on behalf of the defen- 
_ dant-appellant namely that the appel- 
late court should not have disturbed the 
finding of fact recorded by the trial 
court when the same was based on ap- 
preciation of oral evidence and on the 
credit to be attached to the oral testi- 
mony of the witnesses. Section 96 of 
the Code of Civil Procedure enjoins up- 
on an appellate court to hear the appeal 
and to arrive at its own conclusion about 
‘ithe controversy raised in the suit. It is 
not bound by the findings recorded by 
the trial court in the same manner as 
a second appellate court is bound by the 
‘Ifindings of fact recorded by a lower ap- 
pellate Court. It is well established that 
an appeal is continuation of the suit and 
the appellate court has got to reassess 
the evidence produced in the case. It 
would therefore be incorrect to say that 
lower appellate court commits an error 
of law if it reassesses the oral evidence 
and comes to a conclusion different from 
that of the trial court. 


12. In this connection learned 
counsel appearing for the appellant re- 
lied on the following observations made 
by the Privy Council in the case of 
Bombay Manufacturing Co. v. R. B. 
Moti Lal Shiv Lal reported in AIR 1915 
PC 1. 


“It is doubtless true that on appeal 
the whole case, including facts is with- 
in the jurisdiction of the appeal court, 
but generally speaking, it is uncesirable 
to interfere with the findings of fact of 
the trial Judge who sees and hears the 
witnesses and has an opportunity of not- 
ing their demeanour specially in cases 
where the issue is simple and depends 
on the credit attached to one cr other 
of conflicting witnesses. Nor should his 
pronouncement with respect io their 
credibility be put aside on a mere calcu- 
lation of probabilities by the court of 
appeal. Where the issue is simple and 
straightforward and the only question 
is which set of witnesses is to be be- 
lieved the verdict of the Judge trying 
the case should not be lightly disregard- 
ed.” 
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13. While making the aforesaid 
observations their Lordships of the Privy 
Council made it clear that in an appeal 
the whole case including the facts of 
the case are within the jurisdiction of 
the appellate court. They however 
sounded a note of caution to the appel- 
late court and observed that generally 
speaking it is undesirable to interfere 
with the appraisement oz evidence made 
by the trial court in cases where the 
conclusions are based on credit to be 
attached to the evidence of witnesses 
and where the issues involved’ are 
comparatively simple. While making 
these observations their Lordships did 
not lay down any rule of law that the 
appellate court cannot interfere with the 
findings recorded by the trial court 
which findings are based on appraise. 
ment of oral evidence. It cannot there- 
fore be said that in a case where the 
appellate court which appraises the oral 
evidence and comes to its own finding 
which is contrary to a finding recorded 
by the trial court it commits an error 
of law. 


14, In the case of Sarju Pershad 
Ramdeo Sahu v. Jwaleshwari Pratap 
Narain Singh, reported in AIR 1951 SC 
120, their Lordships of the Supreme 
Court observed:— 


“Where the question for considera- 
tion for the appellate court is undoubted- 
ly one of fact the decision which depends 
upon appreciation of tke oral evidence 
adduced in the case, the appellate court 
has got to bear in mind that it has not 
the advantage which the trial Judge had 
in having the witnesses before Him and 
of observing the manner in which they 
deposed in the Court. This certainly 
does not mean that when an appeal lies 
on facts, the appellate court is not com- 
petent to reverse a finding of fact ar- 
rived at by the trial Judge. The rule 
is and it is nothing more than a rule of 
practice -that when there is conflict of 
oral evidence of the parties on any ‘mat- 
ter in issue and the decision hinges upon 
the. credibility of witnesses then unless 
there is some special feature about the 
evidence of a particular witness which 
has escaped the trial Judge’s notice or 
there is a sufficient balance of improba- 
bility to displace his opinion as to where 
the credibility lies, the appellate court 
should not interfere with the findings of 
the trial Judge on a question of . fact.” 
At another place their Lordships observ- 
ed that the duty of the appellate court, 
in such cases, is to see whether the evi- 
dence taken as a whole can reasonably 
justify. the conclusion which the trial 
court arrived at or whether there is an 
element of improbability arising from 
the proved circumstances which. is the 
opinion of the Court outweigh such 
findings. 
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15. Aforesaid observations 
it clear that when an appeal lies on 
facts, the appellate Court is competent 
to reverse a finding of fact recorded by 
the trial Court. The rule is that when 
there is a conflict or oral evidence of the 
parties on any matter in issue, then, 
unless there is some special feature 
about the evidence of a particular wit- 
ness which has escaped the notice of 
the trial Judge or there is sufficient 
balance of probability to displace the 
opinion of the trial Judge as to where 


make 


the credibility lies, the appellate Court 


should not interfere with a finding of a 
fact recorded by the trial Judge. This 
is nothing more than a rule of practice. 
It is therefore generally desirable that 
while appraising evidence of witnesses 
the appellate Court should not appraise 
the evidence for itself and it commits a 
mistake of law if it arrives at a conclu- 
jsion different from that arrived at by a 
-trial Court. pi 

16. I am therefore of opinion that 
the judgment and decree passed by the 
lower appellate Court are not contrary to 
law on the first ground urged by the 
learned counsel for the appellant. 

17. I will now consider the 
second ground urged by the learned 
counsel for the appellant. In the case 
of Balbhaddar Singh v. Badri Shah re- 
ported in AIR 1926 PC 46, it was held 
that the ingredients to be established for 
maintaining an action for malicious pro- 
secution are— 

(1) That the plaintiff was prosecuted 

by the defendant. : 
. (2) That the proceedings complain- 
ed of terminated in favour of the plain- 
tiff if from their nature they were cap- 
able of so terminating. 

(3) that the prosecution’ was institu- 
ted against him without any reasonable 
or probable cause. 

(4) That it was due to malicious in- 
tention of the defendant and not with 
a mere: intention of carrying the law in- 
to effect. 
In that case, Balbhaddar Singh plaintiff 
was’ accused of having participated in a 
murder and it was alleged that the pro- 
secution had been initiated at the in- 
stance of Badri Shah. In this connection 
the Privy Council observed as follows:— 

tE aeesneee but in their Lordships opin- 
ion the Subordinate Judge has a little 
left out of view that this is not a case 
which must be determined on a balance 
of probabilities. The question is not: 
Did the appellant commit the murder? 
or Did Badri Shah invent the murder 
' against them? The two queries exhaust 
the possibilities of the situation. The 
question is: Have the appellants proved 
that Badri Shah invented and instigated 
the whole proceedings for prosecution: 
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The appellants must therefore 
go the whole way. There is no half 
way point of rest. They must show that 
Badri Shah invented the whole story as 
far as it implicated the appellants and 
tutored Raghunath and Teja to say it. 
That is a very heavy onus of proof, and 
unless they sustained it the appellants 
must fail.” 


18. In the case of Devi Atma 
Nand v. Shambhu Lal, reported in 1965 
All LJ 317, Dhawan, J. observed:— 


“Tt is elementary that a plaintiff 
who claims damages for having been 
made a victim of malicious prosecution 
must prove that the defendant prosecut: 
ed him without reasonable or probable 
cause and was also actuated by malice. 
The absence of reasonable cause and 
malice are two separate ingredients to 
be proved in every suit for malicious 
prosecution and a plaintiff will not suc- 
ceed if he proves absence of reasonable 
cause but not malice or vice versa. The 
absence of reasonable and probable 
cause does not lead to any presumption 
that the person in filing the complaint 
must have acted maliciously. Of course 
he may rely on total absence of reason- 
able cause as part of his evidence that 
the defendant must have been actuated 
by wrongful or evil motive in prosecut- 
ing him. The Court can regard the 
absence of reasonable cause as evidence 
of wrongful motive to be weighed 
against other evidences on the issue of 
malice ..... i 


19. A perusal of the aforesaid au- 
thorities clearly brings out that in an action’ 
for malicious pròsecution, burden of prov- 
ing the four ingredients pointed out by! 
the Privy Council in AIR 1926 PC 46: 
is on the plaintiff. Further plaintiff is 
not required to prove that the allega- 
tions made in the complaint are incor- 
rect. What he is required to make out 
is that there was no reasonable and 
probable cause for initiating his prosecu- 
tion. 


20. In the present case it is not 
disputed that the first two ingredients . 
out of the four ingredients are made out 
namely that the plaintiffs were prosecu- 
ted by the defendant and that the pro- 
ceedings complained of terminated in 
favour of the plaintiff. The only con- 
troversy between the parties that re- 
mains is whether plaintiff has been able 
to prove that he was prosecuted with- . 
out any reasonable and probable cause 
and whether the action of the defendant 
in initiating the action was malicious. 
As pointed out by Dhawan, J. in Devi 
Atma Nand’s case, 1965 All LJ 317 ab- 
sence of reasonable and probable cause 
and malice are two separate ingredients 
both of which are to be proved in a 
suit for malicious prosecution and a 
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plaintiff cannot be expected to succeed 
if he merely proves absence of reason- 
able and probable cause and not malice 
or vice versa. Absence of reasonable 
and probable cause in all cases does not 
necessarily lead to an inference of malice. 
But a total absence of reasonable cause 
may be relied upon as a’ piece of evi- 
idence for showing that defendant acted 
wrongfully or with evil motive in pro- 
secuting the plaintiff. 





In the case before me, the defen-' 


dant initiated criminal proceedings on 
the allegation that the incident of graz- 
ing of a sugar-cane field took place in 
his presence. Further there was a 


Marpit in which the plaintiff assaulted’ 


him. If the plaintiff is able to prove 
that the. incident of grazing and the 
Marpit did not take place and that the 
complaint against him was false, -in the 
absence of any .explanation from the 
defendant court of law would be justi- 
fied in believing that there was no rea- 
sonable and probable cause and that the 
defendant was actuated by malice in ini- 
tiating criminal prosecution. At any 
rate in such circumstances there would 
be nothing wrong if -the Court considers 


existence of malice and absence of rea-. 


sonable and probable cause- so probable 
that a prudent man ought to act on this 
supposition. 


21. If, on the other hand, the 
nature and quality of the evidence pro- 
duced by the plaintiff is not such on the 
‘basis of which a Court can come to a 
definite conclusion that the incident did 
not take place, the defendant will not 
be required to give any explanation as 
to why he initiated the prosecution. The 
question of an explanation for initiating 
the prosecution arises only in such cases 
where the plaintiff is able to prove 
that the alleged incident did not take 
place which was claimed to have been 
witnessed by the defendant. 


22. Learned counsel for the ap- 
pellant urged that for sustaining a con- 
viction for a offence under Section 193, 
I. P. C. and in proceedings under Sec- 
tion 476, Cr. P. C. no one can be con- 
victed of giving false evidence except 
on proof of facts which if accepted as 
true show not merely that it is incre- 
dible but that it is impossible that the 
statement of the party accused made on 
oath may be true, and if the inference 
from the facts proved falls short of this 
conclusion his conviction cannot be sus- 
tained. In support of this contention he 
relied on the cases of Asghar Ali v. Em- 
peror, AIR 1942 Nag 80, Mana Lal Sarda 


Mal v. Ramkishan; AIR 1959 Madh Pra 


264, Hira Nand Ojha v. King-Emperor, 
(1906) 10 Cal WN 1099, Padarath Singh 
v. Ratan Singh, AIR 1920 Pat 419, Lal 
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on Nonia v. Emperor, AIR 1924 Pat 


According to the learned counsel in 
a suit for malicious prosecution, more 
or less the same ingredients are to be 
proved that are required to be proved 
during a trial for an offence under Sec- 
tion 193, I. P. C. or in proceedings under 
Section 476, Cr. P. C. He therefore con- 
tends that while deciding whether or 
not plaintiff has been able to prove its 
case, the Same standard should be ap- 
plied as is applied in a criminal case. 
In order to prove that the complaint 
made by the defendant was not correct, 
the plaintiff had to produce evidence to 
show that it was impossible that the al- 
legations made in the complaint could 
be true. So long as ‘plaintiff's evidence 
fell short of proving that it was impos- 
sible for the incident in question to have 
taken place, it could not be held that . 
plaintiff had succeeded in proving that 
the complaint filed by the defendant 
was false and as such malicious and 
lacked reasonable or probable cause. 


_ 23. In my opinion, the extreme 
position as urged by the learned counsel 
cannot be accepted. It is not possible 
to derive any advantage from the dictum 
laid down in various cases mentioned 
above, which relates to criminal prose- 
cution and criminal proceedings. There 
is a fundamental difference in the ex- 
tent of burden that lies on the prosecu- 
tion to establish the ingredients of a 
crime and that which lies upon a plain- 
tiff in a civil suit in establishing his case. 
No case has been cited by the learned 
counsel where the standard as stated in 
the criminal cases cited by him has 
been applied while appraising evidence 
in a suit for malicious prosecution. A 
complaint may be filed making such al- 
legations which may be false but which 
may not be impossible. I see no justifi- 
cation why the plaintiff should be re- 
quired to prove that the allegations made 
in the- complaint were not only false 
but were also impossible. I am there- 
fore of opinion that it is not necessary 
for the plaintiff to prove, not only that 
the incident in question did not take 
place but that it was impossible for it 
to have taken place. 


24.° Next question that arises for 
consideration in this connection is whe- 
ther ornotthe lowerappellate court has 
considered the case from a correct angle 
keeping in view the burden that lies 
on the plaintiff to make out a case that 
the complaint filed by the defendant’ 
was false and as such it had been made 
without any reasonable and probable 
cause. According to learned counsel for 
the appellant, what the lower appellate 
court did was merely to notice that the 
burden of proving that the defendant’s 
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complaint was false lay on the plaintiff, 
but then it thought that as in such a 
case what the plaintiff 
merely to adduce negatvie evidence, 
which he did by denying the incident, 
it was not necessary to test the intrinsic 
worth of plaintiff's evidence. Accord- 


ing to it mere denial on oath, without 


looking into the worth of plaintiffs evi- 
dence, was sufficient to shift the burden 
on the defendant to substantiate the 
case set out by him in the complaint. 
Learned counsel contended that the bur- 
den could not be discharged by a mere 
denial of the incident by the plaintiff, 
who had to establish his case by re- 
liable and credible evidence that the 
incident did not take place. 


Learned counsel for the respondent, 
on the other hand, contended that the 
burden which lay on the plaintiffs had 
been amply discharged by a denial of 
the incident by the plaintiff on oath, 
and it was for the defendant to estab- 
lish by reliable evidence that the allega- 
tions made in the complaint were true. 
If he failed to do so the defendant 
would be liable for damages in action 
for malicious prosecution. 


25. In support of his contention 
learned counsel for the respondent reli- 
ed on the case of Surendra Nath v. 
Bidhu Bhushan, AIR 1944 Cal 64 where 


it was held that “in an action for 
malicious prosecution the onus of 
establishing absence of reasonable and 


probable cause to justify the defendant 
in launching the prosecution lies in 
the first instance on the plaintiff. The 
onus is not, however, a stationary bur- 
den. When the plaintiff has given such 
evidence which if not answered would 
entitle him to succeed, the burden of 
proof is shifted to the defendant. It is 
not a burden that goes on for ever rest- 
ing on the shoulders of the person upon 
whom it is first cast. As he brings evi- 
dence which until it is answered rebuts 
evidence against which he is contending, 
then balance descends on the other side 
and the burden rolls over until again 
there is evidence which once more turns 
the scale. That being so the question 
of onus of proof is only a rule for decid- 
ing on whom the obligation of going fur- 
ther if he wishes to win rests.” 


26. According to this decision, if 
it is found that the plaintiff has given 
such evidence which if not answered 
would entitle him to succeed, the bur- 
den of eliciting facts which would ex- 
plain the circumstances appearing in the 
plaintiff's evidence showing that the ac- 
tion was neither malicious or without 
reasonable or probable cause would be 
on the defendant. But before this stage 
is reached the evidence produced by the 
plaintiff has got to be scrutinised and 
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the Court has got to decide whether 
that evidence is reliable or not and 
whether, if accepted, it leads to an in- 
ference of malice or absence of reason- 
able and probable cause on the part of 
the defendant, in initiating criminal pro- 
secution. This case is no authority for 
the proposition that mere denial of the 
incident made by the plaintiff and his 
witnesses is sufficient to shift the bur- 
den of proving that the incident did 
take place in the manner alleged in the 
complaint, to the defendant. 


27. In the case of Abrath v. North 
Eastern Rly. Co., (1883) 11 QBD 440 


“Bowen L. J. while dealing with a case 


for malicious 
follows:— 


prosecution observed as 


“Wherever there is an action to be 
tried generally plaintiff begins. If he 
proves nothing he fails. If he proves 
his case and the other side proves noth- 
ing to answer it the defendant fails. The 
test is if no more evidence were given 
in addition to what has already been 
proved which side would win. But the 
onus of proof does not rest for ever on 
the shoulder of the party on whom it is 
cast in the first instance. When it gives 
evidence which rebuts the evidence 
against him it shifts burden and it rests 
on the opponent. The question as to 
onus of proof is only a mode of deciding 
who has to go further and how much 
further he has to go. It is not a rule 
by which the Jury are enabled to decide 
as to the value of the conflicting evi- 
dence. As soon as a conflict of evidence 
arises there ceases to be any question of 
burden of proof. As causes are tried the 
term “onus of proof may Be used in 
more ways than one .. .. 

eee In an action for. malicious 
prosecution it is for the plaintiff to show 
that the circumstances are such that 
there is no reasonable and probable 
cause. In one sense it may be said that 
this is the assertion of a negative proof 
and it has been contended that, when it 
comes to the question of establishing a 
negative proposition the onus of proof 
is shifted but if the assertion of the 
negative is essential to the plaintiff's 
case the burden of proof-is still on the 
plaintiff. The terms negative and af- 
firmative are relative, not absolute. In 
dealing with a question of negligence 
the proposition to be made out may be 
either negative or affirmative. Where a 
person asserts affirmatively that a cer- 
tain state of facts is present or absent 
or that a particular thing is insufficient 
for a particular purpose that is a posi- 
tive averment, must be proved positive- 
ly. It is said that there is an exception 
where the facts lie pecularily within 
the knowledge of the opposite party, 
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but counsel for the plaintiff does not go 
so. far as to say that it is always so 
and I think the general proposition can- 
not be maintained.” 


28. These observations also make 
it clear that in a case for malicious pro- 
secution even though, as generally 
understood absence of reasonable and 
probable cause is a negative assertion. 
still the burden of proving it lies on the 
‘plaintiff. The plaintiff can prove ab- 
sence of reasonable and probable cause 
as also the existence of malice, in a 
case where he is accused of having com- 
mitted an offence in the presence of the 
complainant, by showing that the inci- 
dent did not- take place. But then the bur- 
den would be on him to establish this, 
and merely because it happens to be a 
negative fact, the burden does not shift 
to the defendant and he is not required 
to adduce evidence for showing that the 
incident did take place. The plaintiff 
can prove his case by examining him- 
self on oath and by producing other 
corroborative evidence. If, on scrutiny, 
evidence produced by him is found to 
be reliable, he succeeds in showing that 
the incident did not take place and in 
making out a case that the proceedings 
initiated against him were malicicus and 
without a reasonable and probable cause. 
But, it will not be correct to say that 
irrespective of the worth of his evi- 
dence mere denial on his part or on 
the part of his witnesses would be 
enough to shift the burden on the defend- 
ant requiring him to prove that the 
incident did take place in the manner 
alleged by him in the complaint. 


29. There is nothing in the case 
of Ucho Singh v. Nageshwar Prasad, 
AIR 1956 Pat 285 and S. T. Sahib v. 
Hasan Ghani Sahib, AIR 1957 Mad 646 
which runs contrary to the observations 
made by me above. In our case if the 
evidence produced on behalf of the 
plaintiff is found to be reliable it would 
lead to an inference that the defendant 
initiated the plaintiff's prosecution mali. 
iciously and without reasonable and pro- 
bable cause. The burden of explaining 
the circumstances in which the prosecu- 
tion was launched would be on the 
defendant. But, it would not be the 
same thing as saying that the burden of 
proving that the complaint made by the 
defendant was true shifted to him. In 
some cases the only way of meeting the 
plaintiff’s case may be to show that the 
allegations made in the complaint were 
true, in which event there would be 
evidence on behalf of both the parties in 
support of their respective cases and the 
question on whom the burden cf proof 
lies would become irrelevant. The court 
will have to weigh the evidence pro-* 
duced by the parties and to find which 
of the two versions is acceptable. 
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30. A perusal of the judgment of 
the lower appellate court shows that 
the lower appellate court thought that 
as the burden which lay upon the plain- 
tiff was to prove a negative fact it was 
amply discharged by the plaintiff by exa- 
mining himself and another witness who 
denied the incident. The burden of esta- 
blishing that allegations made in the 
complaint were true then shifted to the 
defendant. There is not a single obser- . 
vation in the judgment of the lower ap- 
pellate court to show that it scrutinised 
the evidence produced on behalf of the 
plaintiff and found it to be reliable. No 
attempt was made by it to meet the 
objections raised by the trial Court about 
the reliability of the evidence given by 
the plaintiff and his witness. Although 
the Court noticed that in a case where 
both parties have adduced evidence 
question of burden of proof becomes ir- 
relevant, still it did not weigh the evi- 
dence produced on behalf of the plain- 
tiff, It merely found the evidence pro- 
duced by the defendant to be ‘unreliable 
and therefore decreed thé suit. There 
may be a case where the evidence pro- 
duced both on behalf of the plaintiff and 
the defendant may be unreliable. In 
such a case it will be the plaintiff, on 
whom the burden of establishing his 
case lies, who will fail. 


31. There is nothing in the judg-. 
ment under appeal to indicate that the 
lower appellate Court was of opinion 
that even if defendant’s evidence was 
ruled out, plaintiffs evidence was such 
which could be relied upon and that 
acting upon such evidence it was record- 
ing a‘finding that the complaint made 
by the defendant was false to his know- 
ledge. In the circumstances I think that 
the judgment and decree passed by the 
lower appellate Court cannot be upheld. 


32. In the result the case will 
have to go back to the lower appellate 
Court for recording a finding, whether 
in the circumstances of the case the 
evidence produced on behalf of the 
plaintiff was reliable and on its basis a 
definite finding could be recorded that 
the incident as alleged in the complaint 
made by the defendant did .not take 
place. In case it comes.to., the conclu- 
sion that the evidence is reliable and on 
its basis a finding should be recorded 
that the incident as alleged in the com- 
plaint did not take place, the plaintiff 
would succeed as defendant’s - evidence 
has already been held to be unreliable. 
If however the plaintiff's evidence is 
also found to be discrepant the suit will 
fail and will have to be dismissed. 


33. I, therefore set aside the 
judgment and decree of the Additional 
Civil Judge dated 6th of July, 1962 and 
remand the case to the lower appellate 
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court with a direction to readmit the 
appeal to its original number and to re- 
hear it keeping into view the ‘observa- 
tions made above and in accordance with 
law. Costs hitherto shall abide the ulti- 
mate result. 

Case remanded. 
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K. B. SRIVASTAVA, J. 
Shamsuddin, Applicant v. Abbas Ali, 
Opposite Party. 
: Civil Revn. No. 230 of 1967. D/- 
19-1-1970 against order of S. L. Tripathi. 
Civil, J.. Mohanlalganj, Lucknow, D/- 
31-7-1967. f 
(A) Civil P. C. (1908), S. 115 — Other 
remedy open — Interference in revision 
— Remedy of suit open to applicant — 
High Court can still interfere though it 
may decline to interfere in a particular 
ease. Case law discussed. (Para 3) 


(B) Civil P. C. (1908), O. 21, R. 35 
and R. 36 — Distinction — Possession 
under R. 35 is given when judgment- 
debtor is in possession while possession 
under R. 36 is directed when somebody 
else than judgment-debtor is ‘in posses- 
sion. 


Possession referred to in sub-rr. (1) 
and (3) of Order 21, Rule 35 is Khas or 
actual possession, while that referred to 
in sub-rule (2) and Rule 36 is formal or 
symbolical possession. If the immove- 
able property of which possession is 
directed by the decree to be delivered 
to the decree-holder is in the possession 
of the judgment-debtor, actual possession 
must be delivered to the decree-holder 
under sub-rule (1) of Rule 35. Where 
it is in the possession of a tenant or 
other person entitled to occupy the same, 
only symbolical possession can be deli- 
vered. and that is to be done under 
Rule 36. Symbolical possession can in 
such cases operate as actual possession 
against the judgment-debtor. (Para 5) 


(C) Civil P. C. (1908), O. 21, R. 100 
— Word ‘dispossession? — Meaning of — 
Even symbolical possession given to a 
party amounts to dispossession of -party 
who is in prior.symbolical possession. 


Though the Law has made a distinc- 
tion between actual possession and 
symbolical possession under Riles 35 and 
36 of Order 21, no such distinction has 
been made under Rule 100 of Order 21. 
Hence, where A’s symbolical possession is 
superimposed on the earlier symbolical 
possession given to B, under Order 21, 


Rule 36, it would amount to disposses-. 


sion of B. within meaning of Order 21, 
IN/JN/E343/70/SNV/B 
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Rule 100. It would be especially so 
where the possession delivered to A is a 
actual possession under Order 21, Rule 35 
Case law discussed. (Para 5) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 All 9 (V 49), Smt. 
Saida Begam v. Sabir Ali 
(1962) AIR 1962 All 153 (V 49) = 
(1962) 1 Cri LJ 243, State v.. 


Jagannath 
(1960) 1960 All LJ 79 = 1960 All 
WR (HC) 63, P. N. Singh v. 


Rang Nath 

{1959) AIR 1959 Cal 621 
63 Cal WN 36}, 
Satyendra 

(1955) AIR 1955 Assam ‘234 (V. 42)= 
ILR (1955) 7 Assam 119, Mangi- 
lal v. Someli : 

(1955) AIR 1955 Trav-Co 225 (V 42) 
=ILR (1955) Trav-Co 363 (FB), . 
Kesavan v. Neelkantan 4 

(1954) AIR 1954 Mad 516 (V 41)= 
(1954) 1 Mad LJ 179, Pera Naidu 
v. Soundaravalli Ammal 4 


(V 46)= 
Deokaran v. 


, (1952) ATR 1952 Cal 9 (V 39) = 


56 Cal WN 39, Tulsi Charan Das 

v. Subal. Chandra Das 3 
(1936) AIR 1936 Mad 940 (V 23)= 

44 Mad LW 703. Kesavalu- Naidu 

v. Jayaganapathi 3 


(1931) AIR 1931 All 632 (V 18)= 


ILR 54 All 183 (FB), Lila v. 

Mahange 3 
(1918) AIR 1918 All 405 (V 5) = 

ILR 40 All 216, Buddhu Misir 

v. Bhagirathi 3 
(1906) ILR 33 Cal 487 = 3 Cal LJ 

293. Brajabala Devi v Gurudas 


Mundle ; ; 
(1903) ILR 30 Cal 710, Ibrahim 
Mullick v. Ram Jadu Rakshit 4 
(1901) ILR 25 Bom 478 = 3 Bom 
LR 58. Mancharam v.: Fakir- 
chand i 4 


Jagdish Narain, K. S. Verma, for 
Applicant; S. C. Mathur, for Opposite 
Party. 


ORDER: This civil revision by 


Shamsuddin is directed against the order 


of the Civil Judge, Mohanlalganj, Luck- 
now allowing -the objection of the op- 
posite party Abbas Ali under Order 21, 
Rule 101. Civil P.-C. It arises out of the 


2. One’ Mohammad Jafar made a 
mortgage of five shops on the ground 
floor and two shops on the first floor 
situate at Sanitary Road, in Mohalla 
Maulviganj, in the city of Lucknow. 
Abbas Ali enforced the mortgage against 
Mohammad Anwar, Ashraf Jahan Begam 
and Masooma Begum, son, daughter and 
widow respectively of Mohamrhad Jafar, 
after the latter’s death. He obtained a 
decree for sale and purchased the mort- 
taged property at a Court sale held on 
December 13, 1955. A warrant for deli- 
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very of possession was issued and posses- 
sion was delivered to him on November 
5, 1957 under the provisions of O. 21, 
R. 36, Civil P. C., as the various shops 
were in the possession of tenants. Sub- 
sequently, Sultan Jahan Begum institut- 
ed Regular Suit No. 62 of 1961 in the 
Court of the Civil Judge for partition of 
her one-third share in the disputed pro- 
perties and for possession over her parti- 
tioned share. She alleged in that suit 
that one Wahid Ali had three sons, 
Mohammad Jafar (mortgagor). Husain 
Ahmad and Nasir Ahmad, and two 
daughters, Ahmadi Begum and Bismillah 
Begam. Husain -Ahmad purchased the 
site of the disputed shops and construct- 
ed these thereon. On his death, the in- 
heritance devolved upon her (Sultan 
Jahan Begum) to the extent of one-third. 
she being Husain Ahmad’s daughter by 
his first wife Noor Jahan, and upon Shah 
Jahan Begum. to the extent of another 
one-third, she also being the daughter of 
Husain Ahmad by his second wife Bis- 
millah Begum and the remaining one- 
third devolved upon Husain Ahmad’s two 
brothers, Mohammad Jafar (the mort- 
gagor) and Nasir Ahmad, and upon his 
two sisters, Ahmadi Begum and Bismillah 
Begum. Mohammad Jafar had, there- 
fore, according to inheritance. an insigni- 
ficant share in the properties and had no 
right to mortgage the properties in their 
entirety so as to bind her or the other 
co-sharers. 


The suit was instituted against all 
the heirs of Mohammad Jafar, the origi- 
nal mortgagor, and against Abbas Ali, the 
mortgagee auction-purchaser. Abbas Ali 
filed a written statement in which he 
averred that Noor Jahan was not the 
wife of Husain Ahmad and Sultanjahan 
Begum was not Husain Ahmad’s daughter 
by Noor Jahan and as such she had no 
right or title to the mortgaged property. 
He took various other pleas also to non- 
suit her. Sultan Jahan Begum then 
withdrew her suit on April 23, 1964 
against Abbas Ali, without liberty to in- 
stitute a fresh suit. Her suit was decre- 
ed against the other defendants in the 
suit. A preliminary decree for partition 
was prepared, and after it had become 
final, she put it in execution and prayed 
for delivery of possession over her parti- 
tioned one-third share under the provi- 
sions of Order 21, Rule 35, Civil P. C. 
She died during the pendency of the ex- 
ecution proceedings and was substituted 
by Shamsuddin. the petitioner before me, 
her son. A warrant for delivery of pos- 
session was issued and possession was 
delivered on July 10. 1966. The opposite 
party Abbas Ali then preferred an objec- 
tion under Order 21, Rule 100, Civil 


Procedure Code alleging his dispossession’ 


and praying for restoration. His claim 
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was allowed by the Civil Judge on July 
31, 1967 and possession was restored. 
Shamsuddin feeling aggrieved by that 
order, has come up in revision. 

3. The learned counsel for the op- 
posite party has raised a preliminary ob- 
jection to the effect that no revision lies 
and the remedy of the petitioner was 
by way of a suit under O. 21. R. 103, 
Civil P. C. Rule 103 says that any party 
not being a judgment-debtor against 
whom an order is made under Rule 101, 
may institute a suit to establish the right 
which he claims te the present posses- 
sion of the property; but. subject to me} 
result of such suit (if any). the order 
shall be conclusive. I have considered 
this matter and-I am of the view that 
a revision is not barred though this Court 
may not interfere in a particular case, 
depending upon the facts of that case. 
This matter is concluded by a long series 
of decisions In Buddhu Misir v. Bhagi- 
rathi, AIR 1918 Ail 405 Buddhu was 
found entitled to obtain possession under 
O. 21, Rule 95, Civil P. C. and this Court 
held that it will exercise its powers of 
revision in his favour, notwithstanding the 
fact that there was another remedy open 
to him. In Lila v. Mahanee. AIR 1931 
All 632 (FB) the matter related to the 
Succession Act, but the Full Bench held 
as follows:— 

“Section 115 is no doubt discretionary 
and, therefore. it is open to-the High 
Court to decline to interfere in particular 
cases. As a matter of practice it may be 
conceded that ordinarily the High Court 
would not interfere if another convenient 
remedy is. open to an applicant. parti- 
cularly when that remedy is by way of 
appeal to a lower Court But it cannot 
be laid down as a general proposition 
that the High Court has no power of 
interference at all cr should not interfere 
where there is another remedy by way 
of a suit open to the applicant. The 
remedy by way of separate suit would 
involve a protracted litigation through 
several Courts and is not always a con- 
venient remedy when more effective and 
speedy remedy is available. There is 
no jurisdiction for restricting the power 
conferred upon the High Court under 
Section 115 by laying down that no revi- 
sion should be entertained when a remedy 
by suit lies. Each case must be con- 
sidered in its own merits and if: the 
Court below has acted without jurisdic- 
tion or with material irrerularity and the 
applicant has been seriously prejudiced 
an interference is called for in the in- 
terest of justice; there is no reason why 
we should drive the applicant to a more 
circuitous remedy by way of a separate 
suit. We accordingly overrule the pre- 
liminary objection.” 


In.Kesavalu Naidu v. Jayaganapathi, 
AIR 1936 Mad 940, the matter related to 
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the maintainability of a revision against 
an order passed under O, 21, R. 100, Civil 
P. C. and it was held that a revision 
petition will lie; but the question will 
still remain whether the High Court 
should interfere in orders of this kind. 
It would thus appear that maintainability 
itself was not disputed, though actual 
interference may or may not take place, 
in the circumstances of a particular case. 
In Tulsi Charan Das v. Subal Chandra 
Das, AIR 1952 Cal. 9 the matter again 
related to an order passed under Order 
XXI, Rule 101, Civil Procedure Code 
Harries. C. J. observed :— 


“There is nothing in the actual terms 
of Section 115 of the Code which would 
prevent the Court hearing this applica- 
tion. Where tne order sought to be 
revised is appealable then no revision lies. 
But this order was not  appealable, 
although it could be challenged by way 
of a suit. There is, therefore, nothing in 
the plain terms of Section 115 of the 
Code of Civil Procedure which would bar 
this right of revision. This Court and 
others Courts constantly hear petitions 
for revision of orders made under O. XXI, 
Rule 58 of the Code of Civil Procedure 
and decisions upon applications under 
Order XXI, Rule 58 can be challenged 
by a suit under Order XXI, Rule 63 with- 
in 12 months. If this Court has jurisdic- 
tion to hear revisions from decision under 


Order 21, Rule 58 it clearly has the same. 


jurisdiction to hear revisions from deci- 
sions in applications under O. 21, R. 100. 
Reliance has been placed on a judgment 
of Sir George Rankin, C. J. in which he 
held that the Court Could not in the 
circumstances of that case, interfere. A 
Court is not bound to interfere under 
Section 115 of the Code» of Civil Pro- 
cedure. It has a discretion, and the fact 
that there is an alternative remedy may 
influence a Court in the exercise of its 
discretion. It is one thing to say that 
the Court should not exercise its discre- 
tion in favour of the petitioner, but it 
is an entirely different thing to say that 
it cannot We overrule, there- 
fore, the preliminary objection that no 
revision lies.” 
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In Mangilal v. Someli. AIR 1955 
Assam 234, the matter related to O. 21, 
Rr. 58 and 63. Sarjoo Prasad, C. J. 
held:— 


“Mr. Das appearing on behalf of op- 
posite parties, has raised a preliminary 
objection that the petitioner having a re- 
medy open under Rule 63 of Order 21 
by way of a suit, no relief should be 
given to him under Section 115, Civil 
P. C. It is true that the petitioner has 
a remedy by way of a suit, but if.it is 
found that the order complained of does 
not decide the matter according to law, 
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in other words, if there is a failure to 
exercise jurisdiction on the part of the 
Court below, in deciding the matter, or 
there is material illegality or irregularity 
in the exercise of such jurisdiction, this 
Court is not prevented from entertain- 
ing the application in revision, merely 
because the petitioner has some other 
remedy also available.” 


In Deo Karan v. Satyendra, AIR 1959 
Cal 621, the matter related to O. 21, 
Rr. 97 and 103, and it was held that 
though the remedy by a suit under O. 21, 
R. 103 is available, yet it is no bar 
against maintainability of application 
under Section 115, and in a fit case the 
Court could revise the order although 
there is a remedy by way of a suit. In 
P. N. Singh v. Rang Nath, 1960 All LJ 
79, it was held that it could not be laid 
down as a general proposition that the 
High Court has no power of interference 
at all or should not intérfere in revision 
where there is another remedy by way 
of a suit open to the applicant. The pro- 
vision that a regular suit may be filed 
under Order 21, Rule 63, Civil P. C. after 
an objection filed under Order 21, Rule 58 
has heen disposed of, does not, therefore, 
bar the consideration of the propriety of 
the decision by the Court below under 
Section 115, Civil P. C. To the same 
effect is the decision in Smt. Saida 
Begum v. Sabir Ali, AIR 1962 All 9 and 
State v. Jagannath, AIR 1962 Al 153. 
The preliminary objection is, therefore, 
overruled and it is held that the revision 
petition lies. 


4, The learned counsel for the 
petitioner has strenuously pressed that 
Order 21, Rule 100, Civil P. C. applies 
only in the case of actual dispossession 
and not in a case which relates to sym- 
bolical or juridical dispossession and 
eee the ep poate party Abbas Ali was 
only in symbolical possession and since 
the petitioner Shamsuddin was also given 
possession of that very kind. therefore, 
the learned Civil Judge erred in apply- 
ing Rule 100 to the case and restoring 
possession to the opposite party. Reliance 
for this proposition has been placed on 
various cases. The earliest case is 
Ibrahim Mullick v. Ram Jadu Rakshit, 
(1903) ILR 30 Cal 710. In that case Ram 
Jadu Rakshit obtained a decree . for 
arrears of rent against his tenants and 
in execution of that decree, brought the 
defaulting tenure to sale and purchased 
it himself. Formal possession was deli- 
vered to him. Ibrahim Mullick made an 
application under Section 335 of the old 
Code of Civil Procedure on the allegation 
that though he continued to be in pos- 
session, formal possession over the tank 
had been given to Ram Jadu Rakshit 


‘and since this amounted to his dispos- 


session, therefore, possession should be 
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restored to him. The Calcutta High mination was whether an application 
Court held:— * under O. 21, R. 100, Civil P. C. could be 


“The question we have to consider 
is whether the applicant in the Court 
below was dispossessed within the mean- 
ing of the section On his own 
evidence he is still in possession: he has 
not been dispossessed. It is said that he 
has: been dispossessed because symboli- 
cal possession has been given of the tank 
in question to the petitioner. Whatever, 
as between the parties, ultimately may 
be the legal effect of this, it does not 
-amount to the dispossession contemplated 
by Section 335”, 


In Pera Naidu v. Soundaravalli 
Ammal, AIR 1954 Mad 516, Rama Swami 
Naicker purchased the disputed lands at 
a sale held by a certain co-operative 
society. Soundaravalli Ammal filed a 
suit for recovery of the lands against 
Naicker and others. An ex parte, decree 
was passed against Naicker. In execu- 
tion of the decree, Ammal obtained pos- 
session over the lands. Pera Naidu and 
others filed an application under O. 21, 
R. 100 on the ground that they were 
brothers of Naicker, that they were all 
members of a joint undivided Hindu 
family, that the lands were joint Hindu 
family property, that the sale deed was 
exclusively in the name of Naicker, that 
accordingly Pera Naidu and the other 
petitioner were entitled to two-third 
share, that Naicker was not the manager 
of the Joint Hindu Family and con- 
sequently the decree passed against him 
and the execution proceedings in con- 
sequence thereof were not binding on 
them. They claimed that Ammal had 
obtained symbolical possession and that 
did not bind them but if it would be 
found that Ammal obtained actual pos- 
esession it should be re-delivered to them. 
It was held that Pera Naidu could main- 
tain an application under O. 21, R. 100, 
Civil P. C. as co-owner provided he was 
in actual possession and ‘was physically 
dispossessed but not otherwise. Venkata- 
rama Aiyar, J. held: 


“The object of these rules is to 
sustain the possession of persons who 
were not parties to the suit and who are 
in possession on their own account or on 
behalf of others who are not judgment- 
debtors. The scope of the enquiry under 
these rules is limited to finding whether 
the applicant was in possession at the 
time of delivery. If tha: is found he has 
to be restored back to possession. That 
clearly indicates that what the Court is 
concerned with is actual possession. Any 
question of juridical possession would be 


foreign to the nature and purpose, of the 


enquiry.” 


In Kesavan v. Neelkantan, AIR 1955 
Trav-Co 225 (FB), the question for deter- 


made by a stranger to the decree before 
possession had been obtained by the 
decree-holder. The question in issue was 
not necessary for decision in that case. 
But the Full Bench made the following 
observations :— 


“Possession within the meaning of 
the rules has been held in (1903) ILR 30- 
Cal 710, by Maclean, C. J. to be khas 
possession. Symbolical possession is out- 
side the ambit of the rules. It is clear, 
therefore, that the dispossession contem- 
plated by Rule 100 after which alone a 
stranger can approach the Court for 
relief is actual dispossession”. 


On the other hand, the learned coun- 
sel for the opposite party has placed re- 
liance on Mancharam v. Fakir Chand, 
(1901) ILR 25 Bom 478 and Brajabala 
Devi v. Gurudas Mundle. (1906) ILR 33 
Cal 487 for his contention that dispos- 
session includes actual as well as symbo- 
lical dispossession. In Mancharam’s case, 
(1901) ILR 25 Bom 478 he obtained a 
decree for possession of a certain shop 
against the tenants in occupation. On 
persisting to execute the decree, he was 
obstructed by his brother Fakirchand 
and he thereupon applied under Sec- 
tion 328 of the Code of Civil Procedure 
(Act 14 of 1882) to have the obstruction 
removed. Fakir Chand alleged that the 
shop was joint family property and that 
the tenants against whom Macharam 
had obtained the decree, were the com- 
mon tenants of both. He, therefore. con- 
tended that Mancharam was not entitled 
to recover sole passession in execution. 
The subordinate. Judge held that Sec- 
tion 331 applied and directed that Fakir 
Chand’s claim should be numbered 
and registered as a suit between 
Mancharam as plaintiff and Fakir Chand 
as defendant. Mancharam contended that 
Section 331 did not apply as that section 
had application only where the obstruc- 
tion was caused bv a person actually in 
possession and that Fakir Chand was ad- 
mittedly not in such possession. It was 
held that the word ‘possession’. as used 
in Section 331. is not limited to actual 
physical possession and that it includes 
also constructive possession, such as 
possession by a tenant. 


In Brajabala Devi’s case, (1906) ILR 
33 Cal 487 she obtained a decree for 
rent against Gurudas Mundle in respect 
of a holding and in execution of her 
decree she brought to sale and purchased 
the holding and was put in possession 
thereof by the Court. Thereupon one 
Behari Lal Roy Chowdhury jointly with 
the said Gurudas Mundle applied to the 
Court under Section 335 of the old Code 
of Civil Procedure alleging that he ‘was 
the landord of the holding, that Gurudas 
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Mundle was his tenant in respect thereof 
and that both he and the said Gurudas 
Mundle had been dispossessed from the 
holding by the decree-holder. It was 
argued that as Behari Lal Roy Chow- 
dhury claimed to have been only in con- 
structive possession he could not be said 
to have been dispossessed within the 
meaning of Sec. 335 and was consequently 
not competent to maintain an application 
under Section 335. Rampini and Mooker- 
jee. JJ. held:— 


“Now the terms ‘possession’ and 
‘Dispossession’ are used not only in Sec- 
tion 335 but also in Sections 331 and 332 
of the Civil P. C. and the scope and 
object of these sections indicate that 
these terms are used in the same sense 
throughout. If then we turn for a 
moment to Sections 318 and 319 of the 
Civil P. C., we find that the former deals 
with delivery of actual physical posses- 
sion and the latter treats of the delivery 
of constructive possession, both referring 
to delivery of property sold in execution 
of a decree. Provisions precisely analo- 
gous are to be found embodied in Sec- 
tions 263 and 264 of the Civil P., C. both 
of which refer to the delivery of im- 
moveable property covered by a decree. 
Prima facie, therefore, it is difficult to see 
why the term ‘possession’ in Section 335 
of the Civil P. C. should be narrowly 
construed and why it should be limited 
only to the case of actual physical pos- 
session. We must hold accordingly that 
the term ‘possession’ is not used in a 
restricted sense as relating to a mere 
tangible or physical possession but in- 
cludes constructive possession or posses- 
sion in law, by receipt of rent’ or other- 
wise.’ 


Their Lordships then referred to a 
large body of authorities in support of 
that view. I may here mention that 
Sections 263, 264, 318, 319, 331, 332 and 
335 correspond to present O. 21, Rr. 35 
36, 95, 96, 99, 100 and 101. There is 
apparently, therefore, a conflict between 
various High Courts as to the meaning 

- and true import of the word ‘disposses- 
sion’, as occurring in R. 100. There is 
no precedent of our own High Court cited 
before me. 


5. It appears to me that the pos- 
session referred to in sub-rules (1) and 
(3) of Order 21, Rule 35 is Khas or actual 
possession, while that referred to in sub- 
rule (2):and Rule ‘36 is formal or symboli- 
eal possession. Formal or symbolical 
possession is delivered ‘by fixing a copy 
of the warrant in some conspicuous place 
of the property and proclaiming by the 
beat of drum or other customary mode 
lat some convenient place the substance 
of the decree. Rules 35 and 36 refer to 
cases where a suit is brought for posses- 
sion of immoveable property and a decree 
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is passed in the suit for the delivery of 
the property to the decree-holder. If the 
immoveable property of which possession 
is directed by the decree to be delivered 
to the decree-holder is in the possession 
of the judgment-debtor, actual possession 
must be delivered to the decree-holder 
under sub-rule (1) of Rule 35. Where 
it is in the possession of a tenant or 
other person entitled to occupy the same 
only symbolical possession can be deli- 
vered, and that is to be done under R. 36. 
Symbolical possession can in such cases 
operate as actual possession against the 
judgment-debtor. 


(Srivastava J.) 


Thus, though the law has made a 
distinction between actual and symbolical 
possession under Rr. 35 and 36, no such 
distinction has been made under R. 100. 
Where, as in the instant case, symoblical 
possession was delivered to the auction 
purchaser and symbolical possession is 
alleged to have been superimposed on 
that there would. to my mind be clear 


dispossession. Plain meaning must be 
assigned to the word ‘dispossession’ as 
occurring in Rule 100. In any case, 


Shamsuddin did not apply for posses- 
sion under Order 21, Rule 36. The prayar 
was for possession under O. 21, R. 35 
even though the disputed shops were in 
the possession of tenants. The warrant 
says that Shamsuddin must be put in 
Possession and the officer executing the 
warrant was authorised to remove any 
person bound by the decree who refused 
to vacate the shop. The tenants Mehar 
Jahan, Abdul Rashid and Fayaz Ali Khan 
made endorsements on the warrant that 
thenceforward they recognized Sham- 
suddin as the owner and they would, 
pay their rents to him. Not only that, 
the Commissioner who was entrusted 
with the execution of the warrant for 
delivery of possession, got a four feet 
high wall made to demarcate the one- 
third share of Shamsuddin from the re- 
maining two-third share in the shops. It 
comes to this. therefore, that instead of 
giving joint possession or symbolical pos- 
session, demarcations were made, a parti- 
tion wall was put up and the one-third 
portion of the premises was segregated 
and Abbas Ali was virtually dispossessed, 
even physically. In the circumstances, 
therefore, he was entitled to maintain his 
application under Rule 100. Even if 
symbolical possession was delivered, 
which I hold not to have been the case, 
no ground has been made out for inter- 
ference in this revision. 





6. The revision petition is, accord- 
ingly, dismissed with costs. 


Revision .dismissed. 
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SATISH CHANDRA AND 
R. L. GULATI, JJ. 


Suresh Chandra Sharma, Petitioner 
v. Rajaswa Parishad U. P. and others, 
Respondents. 


Civil Misc. Writ Nos. 1044, 1042, 
1258, 1507 and 4144 of 1964, D/- 2-4-1970. 

(A) Civil Services — U. P. Subor- 
dinate Revenue Executive Service (Naib 
Tahsildars) Rules (1944), Rr. 39(3) (as 
added by Notification No. 1881, D/- 24-8- 
1963), 28(3) and.24 — Redesignation of 
Collection Naib Tahsildars as Naib 
Tahsildars — Effect of the rules is not 
to make temporary Collection Naib 
Tahsildars as permanent Naib Tahsildars. 

`The fact that majority of posts were 
made permanent will not mean that per- 
sons who were appointed in temporary 
capacity would occupy posts substantive- 
ly. Persons who are wholly appointed 
to temporary posts by Board of Revenue 
under Rule 28 (3) and are not confirmed 
are temporary employees and not proba- 
tioners under Rule 24. Under R: 39 (3), 
no vested right to be appointed as 
members of service was conferred on 
them. Government's right to terminate 
their services was not taken away by 
Rule 39 (3). (Paras 5 to 8 and 25) 

(B) Civil Services — Civil Services 
(Classification, Control and Appeal) Rules 
(1930), Rules 55 (3) (as substituted by 
Notification No. 2174, D/- 4-8-1961) — 
Procedure to be followed for dismissing 
etc. a public servant — Order terminat- 
ing services of temporary servant passed 
in 1964 was governed by amended rule 


and simple notice as required under it is . 


sufficient. (Paras 9 and 19) 


(C) Constitution of India, Art. 311 (2) 
read with Civil Services (Classification, 
Control and Appeal) Rules (1930), R. 55 
~~ Dismissal ete. of persons employed in 
Civil capacities under Union of State — 
Existence of some charges which may 
have impelled Authority to terminate ser- 
vices of temporary employee do not make 
simple order of termination, one of dis- 
missal. AIR 1964 SC 449 & Civil Misc. 
Writ No. 2622 of 1968, D/- 16-5-1969 
(All), Rel. on. > (Para 17} 

(D) Constitution of India, Arts. 14 
and 16 — Equality before law and egua- 
lity of opportunity in matters of public 


employment — No question of seniority 
and juniority arises in case of temporary 
employees — They cannot claim parity 
with direct recruits — Held on facts. 


that there was no discrimination. 
(Paras 20,.21) 
(E) Constitution of India, Art. 226 
— New plea — Plea not raised in peti- 
tion cannot be raised in arguments. 
(Para 23) 
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S. C. Sharma v. Rajaswa Parishad (S. Chandra J.) 


A.L R- 


(F) Constitution of India, Art. 311 
(2) — Dismissal etc. of persons employed 
in Civil capacities under Union or State 
— Person holding higher post in officiat- 
ing or temporary capacity has ‘no right 
to it and his reversion to substantive post 
does not amount to reduction in rank 
and show cause notice is not necessary 
— Principles of Natural Justice are not 
attracted — Writ Petition No. 2619 of 
1964 (All, decided on 3-3-1964, Over- 
ruled; AIR 1967 SC 1269, Rel. on; AIR 
1964 Ail 346, Distinguished. 
(Paras 30, 31 and 32) 


Cases Referred: Chronological 


(1969) Civil Misc. Writ No. 2622 

of 1968, D/- 16-5-1969 (All), Har 

Kirat Singh v. Oil anc Natural 

Gas Commission 17 
(1968) Spl. Appeal No. 432 of 1967, 

D/- 19-3-1968 (Ail). Board of 

Revenue v. Chandrama 28 
(1967) AIR 1967 SC 1269 (V 54)= 

1967-2 SCR 625, State of Orissa 

v. Dr. (Miss) Binapani Dei 31 
(1967) Civil Mise. Writ No. 2619 of 

1964, D/- 30-3-1967 (All), Chand- 

rama Prasad v. Board of Revenue 27 
(1964) AIR 1964 SC 449 (V 51)= 

1964 SCD 75, Jagadish Mitter v. . 

Union of India 14 
(1964) AIR 1964 All 346 (V 51)= 

1964 All LJ 141, State of U. P. 

v. Ansar Husein - 32 
(1964) Civil Misc. Writ No. 4144 of 

1964 (All), Sahabuddin Siddiqui 

v. State of U. P. 22 
(1964) Civil Misc. Writ No. 1258 of 

.1964 (All), Sri Ram Prakash 

Avasthi v. State of U. P. 18 


G. C. Ghildyal, for Petitioner; Stand- 
ing Counsel, for Respondents. 


SATISH CHANDRA, J.: This group 
of writ petitions has been filed by Naib 
Tahsildars. The petitioners are aggriev- 
ed at the order of termination of their 
services. In one case the petitioner has 
been reverted to the post of Collection 
Amin. 


Paras 


2. The petitioners were working ° 
as Collection Naib Tehsildars on a seaso- 
nal basis. In 1955 the Public Service 
Commission conducted an examination 
for the approval of Naib Tehsildars who 
were working on the Collection side. The 
petitioners appeared at the examination 
and were approved by the Public Ser- 
vice Commission. Thereafter, they were 
appointed as Naib Tehsildars, Collec- 
tion. In November 1962 the cadre of 
Collection Naib Tehsildars was merged 
Ne that of Regular Naib Tahsildars 

a Government Notification No. 2805 
(DAD: 1263-D/59 dated November 15, 
1962. Since then the petitioners were 
working as Naib Tehsildars. Their ser- 
vices have been terminated by an order 
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which says that their services are no 
longer, required, therefore, they are 
terminated with immediate effect on 


payment of one month’s pay in lieu of 
one month’s notice. 

3. —- The petitioners’ grievance is 
that they were permanent Naib Tehsil- 
dars. The termination of their services 
amounts to dismissal in violation of 
Art. 311(2) of the Constitution. In the 
alternative, it was urged that, in any 
events. the petitioners were probationers 
and the termination of their services 
violated Rule 55(3) of the Civil Services 
(Classification, Control and Appeal) 
Rules and on that ground the impugned 
order was void. It was also urged that 
the order was passed by way of punish- 
ment in violation of Rule 55(3) and 
Art. 311(2) of the Constitution. 


4, The respondents have pleaded 
that the petitioners were appointed to 
the temporary posts of Naib Tehsildars 
(Collection) in a temporary capacity. 
The order of appointment specifically 
stated that the appointment was tem- 
porary liable to termination at any time 
subject to one month’s notice of dis- 
charge on either side, or one mionth’s 
pay in lieu ‘of notice. The petitioners 
were never confirmed or appointed to a 
permanent post. After their merger. 
the petitioners continued to remain 
Temporary Naib Tehsildars. It has been 
denied that the vetitioners’ services have 
been terminated by way of punishment. 


5. The first .question is whether 
the petitioners were holding a perma- 
nent post in a substantive capacity at 
the time when their services were ter- 
minated. The petitioners do not deny 
that they were initially appointed to a 
temporary post of Collection Naib Tehsil- 
dars and that their appointment was tem- 
porary. liable to termination on a month’s 


notice. The petitioners’ case is that 
initially, the entire service of Naib 
Tehsildars was temporary but. sub- 


sequently. a large number of posts were 
made permanent by 1-4-1962. 484 posts 
were made permanent and 339 temporary 
Collection Naib Tehsildars were confirm- 
ed. The petitioners were never confirm- 
ed. Simply, because a majority of posts 
were made permanent, will not mean that 
persons who were appointed in a tem- 
porary capacity would occupy posts sub- 
stantively. The respondent’s case is that, 
after 484 posts were made permanent, a 
. large number of posts continued to re- 
main temporary and petitioners were 
‘holding these temporary posts. This ap- 
‘pears to be so. The Government’s noti- 
fication dated the 15th November 1962, 
by which the cadre of Collection Naib 
iTehsildars was merged with that of Re- 
gular Naib Tehsildars, states that the’ ex- 
listing cadre of the Subordinate Revenue 
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Executive Service (Naib Tehsildars) con- 
sisted of 306 posts. It was increased by 
484 posts, bringing the permanent 
strength of this service to 790. It, fur- 
ther, states that all the existing tempor- 
ary posts of Collection Naib Tehsildars 
shall be deemed to be temporary addition 
to the cadre of the Regular Naib Tehsil- 
dars Service. This would clearly show 
that. at the time of merger. apart from 
484 permanent posts of Collection Naib 
Tehsildars, there were in existence tem- 
porary posts of Collection Naib Tehsil- 
dars also. The petitioners, hence, cannot 
say that.. since all the posts of Naib 
Tehsildars have been made permanent, 
they would be deemed to be holding a 
permanent posts. Further, the peti- 
tioners were never confirmed. They were 
never appointed in or against any perma- 
nent posts. Their appointment was to 
a temporary post and it continued as 
such till the date of merger. 


6. By a Notification No. 1831(1)/ 
IF-205T/62 dated 24th August 1963, made 
under Art. 309 of the Constitution, the 
Governor amended the Subordinate Re- 
venue Executive Service (Naib Tehsil- 
dars) Rules 1944. Rule 39 was added to 
these Rules. It stated: 


“39. Notwithstanding anything con- 
tained elsewhere in these rules— 


(1) All the permanent and temporary 
posts of ‘Collection Naib Tehsildars’ ex- 
isting as on November 14. 1962. shall, 
with effect from November 15, 1962. be 
deemed to have been redesignated as 
‘Naib Fahsildars’ and added to the per- 
manent and temporary cadres respective- 
ly of the Service. 

(2) all persons who were serving as 
Collection Naib Tahsildars in the State 
on November 14. 1962, in a substantive 
capacity. shall be deemed to have been 
appointed as ‘members of the Service’. 
as defined in Cl. (g) of R. 3; 


(3) persons who were serving ‘as 
State 
on November 14. 1962. in an officiating 
capacity or in temporary’ posts, shall be 
deemed to have heen appointed as Naib 
Tahsildars in officiating or temporary 
vacancies. as the case may be, in accord- 
dance with the rules and shall be eligi- 
ble for appointment as members of the 
service. in consultation with the Com- 


mission; and 


(4) the Governor may direct that the 
said rules or any individual rule thereof 
shall not apply or shall apply with such 
modification as he may specify to the 
persons mentioned in sub-rules (2) and 
(3) in respect of their recruitment on ap- 
pointment to the service and other con- 
ditions of service relating thereto.” 

It will, thus, be seen that on August 24, 
1963, there were in existence not only 
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permanent but temporary posts of Naib- 
Tehsildars also. By virtue of the merger, 
which became effective on 15th Novem- 
ber 1962, all the temporary pests of 
Collection Naib Tahsildars became tem- 
porary posts in the cadre of Naib Tahsil- 
dars. Persons holding the temporary 
posts of Collection Naib Tahsildars were 
governed by sub-rule (3) of R. 39. Under 
it, such officiating or temporary “Collec- 
tion Naib Tahsildars were deemed to 
have been appointed as Naib Tahsildars 
in officiating or temporary vacancy. The 
petitioners, thus, would be deerned to 
have been appointed to the temporary 
posts of Naib Tahsildars. They were 
eligible for appointment as members of 
the Service in consultation with the 
Public Service Commission, but, admit- 
tedly, they were never appointed “mem- 
bers of the service.” They continued to 
hold the temporary posts of Naib Tahsil- 
dars. The petitioners’ case that they be- 
came permanent is without any merit. | 


7. In the alternative it was sub- 
mitted that the petitioners would be pro- 
bationers within the meaning of Rule 24 
of the Subordinate Revenue Executive 


Service (Naib Tahsildars) Rules, 1944. 
Rule 24 states:— 
“24. Probation— (1) Every ‘listed 


candidate on appointment in or against 
a substantive vacancy shall be placed on 
probation for a period of two years. 

(2) Continuous service rendered in an 
officiating or temporary capacity in a 
post included in the cadre of the Service 
or on a higher post may be taken into 
account in computing the period of pro- 
bation.” 

It will be seen that sub-rule (1) of R. 24 
contemplates the placing on probation of 
.a candidate who is appointed in or 
against a substantive vacancy. None of 
the petitioners were ever so appointed. 
They were appointed to a temporary 
vacancy and they continued to hold a 
temporary post. 
to be on’ probation. Hence, their case 
that they are probationers is unfounded. 


8. Rule 28 of these Rules deals 
with officiating and temporary appoint- 
ments. Sub-rule (3) of R. 28 provides 
that all vacancies lasting for more than 
three months shall, on the report of the 
Commissioner, bë filled by the Board. 
The petitioners were appointed-by the 
Board of Revenue. They would, in my 
opinion, be temporary Naib Tahsildars 
within the meaning of Rule 28, Rule 24 
will not apply to them. 


9. In this connection it was also 
urged that, even if the petitioners are 
held to be temporary employees, they 
were entitled to the protection of R. 55(3) 
of the Civil Services (Classification, Con- 
trol and Appeal) Rules. Rule 45 lays 


They cannot be deemed . 
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down the procedure to be followed for 
dismissing, removing or reducing in rank 
a public servant. Sub-rule (3) of R. 55 
relates to'a probationer or a temporary 
Government servant. It reads as follows: 
“(8) This rule shall also not apply 
where it is proposed to terminate the 
employment of either a temporary Gov- 
ernment servant or of a probationer.whe- 
ther during or at the end of the period 
of probation. In such cases a simple 
notice of termination, which in the case 
of a temporary Government servarit, 
must conform to the conditions of his 
service, will be sufficient.” . 
Sub-rule (3) of R. 55 was substituted in 
the present form by Notification No. 
2174/11-B-204-56 dated August 4, 1961. 
Prior to the amendment sub-rule (3) re- - 
quired that’ order for the dismissal, re- 
moval or reduction in rank of a proba- 
tioner or of a temporary Government 
servant, on the ground, inter alia, that. 
he was unsuitable for the service, could 
be passed provided he was given a notice 
of the charge and his explanation was 
considered. Learned counsel relied upon 
that old sub-rule (3) but, as seen above, 
that rule was repealed and re-enacted on 
August 4, 1961. The new’ sub-rule (3) 
would apply to the impugned order which 
was passed in 1964. Under sub-rule (3), 
as it stands, a simple notice of termina- 
tion, in accordance with the conditions 
of his service, is alone necessary to ter- 
minate the employment of a probationer 
or a temporary Government servant. 
10. On the 30th January 1953 the 
Government issued Notification No. 
230/II-B-1953 under the proviso to Arti- 
cle 309 of the Constitution for regulating 
the termination of the services of a tem- 
porary Government servant. It provid- 
ed that the services of a Government 
servant in temporary service shall be 
liable to termination at any time by a 
notice in writing. The notice shall be 
of one month or one month’s pay in lieu 
of notice. This was the condition of ser- 
vice of temporary Government servants. 
The impugned notice of termination gives 
the petitioners a month’s pay in lieu of 
notice. Hence, it conforms with the con- 
ditions of service of temporary Govern- 
ment servants. The: impugned order, | 
instead of violating, complies with sub- 
rule (3) of Rule 55. 


11. Sub-rule (1) provides that no 
order of dismissal, removal or reduction 
in rank shall be passed on a person who 
is a member of a Civil Service unless the 
prescrided procedure is followed. This 
rule will not apply to a temporary Gov- 
ernment servant or a probationer, be- 
cause sub-rule (3) of R. 55 makes a 
special provision for such employees. 
Further, Rule 49 of these Rules presc- 
ribes various punishments which can be 
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imposed upon Government servants. The 
Explanation says that the discharge 

“(a) of a person appointed on pro- 
bation during or at the end of the period 
of probation, in accordance with the 
terms of the appointment and the rules 
governing the probationary service, or 

(b) of a person appointed otherwise 
than under contract to hold a temporary 
appointment on the expiration of the 
period of the appointment, or 

(c) of a person engaged under con- 
tract, in accordance with the terms of 
his contract, 

does not amount to removal or dis- 
missal within the meaning of this Rule 


_ or Rule 55.” 


There is a note 
Explanation: 

“Note— The general rule regarding 
the termination of services of a tem- 
porary Government servant is contained 
in notification No. 0230/II-B-1953, dated 
January 30, 1953. which is given in Ap- 
pendix II.” 
It will, thus, be seen that the discharge 
of a person engaged under contract, in 
accordance with the terms of his contract, 
does not amount to removal or dismis- 
sal. The termination of services of such 
a person is governed by the Notification 
dated 30th January 1953. The petitioners 
were engaged under a contract which 
specifically provided that their services 
were temporary liable to termination on 
a month’s notice. The petitioners’ dis- 
charge or termination simpliciter would 
mot be dismissal or removal within the 
So, even if 


appended to this 


(Rule 55(1) were held to be applicable to 
‘probationers or temporary Government 


‘Varanasi, 


servants, yet their discharge or simple 
termination of service would not be dis- 
missal or removal within the meaning of 
Rule 55(1). 

12. In Civil Mise. Writ No. 1507 
of 1964, (Birendra Bahadur Singh v. The 
Board of Revenue and others), Mr. C.S.P. 
Singh, learned counsel for the petitioner 
raised an additional point. He urged 
that the petitioner’s services were ter- 
minated by way of punishment and as 
such the order of termination would 
tantamount to dismissal from service. It 
has been stated in this writ petition that 
in 1962 the authorities gave the petitioner 
a warning. The District Magistrate, 
served on the petitioner on 
27th. December 1963, a charge~sheet. The 
petitioner furnished an explanation, but 
the authorities did not hold any enquiry 
at which the petitioner may have had 
an opportunity to prove his case, or, to 


. show cause against the punishment which 


the authorities were contemplating to 
inflict on the petitioner. It has also been 
stated that in 1962-63 the Sub-Divisional 
Officer, Ballia, gave the petitioner an 
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adverse entry in his character roll. The 
petitioner’s case is that because of these 
events and entries. the petitioner’s ser- 
vices have been terminated. The respon- 
dents have alleged that a charge-sheet 
was served on the petitioner. The peti- 
tioner asked for the extension of time to 
furnish his explanation, but he did not 
file any explanation. The alleged ex- 
planation dated 30-1-1964 was never re- 
ceived by the Collector. No enquiry was 
heid. There was, hence, no question of 
giving the petitioner an opportunity of 
hearing. The recording of adverse entry 
has been admitted. But, it has been. 
stated that the adverse entry was given 
with regard to the petitioner’s work and 
conduct in the ordinary course. The 
respondents have alleged that the peti- 
tioner was a temporary employee and his 
services have been terminated by giving 
him one month’s pay in accordance with 
the conditions of his service. 


13. On these facts, learned counsel 
for the petitioner, urged that the order 
would be deemed. in law, to have been 
passed by way of punishment so as to 
amount to dismissal or removal from 
service. In my opinion, the submission 
is misconceived. 


H. In Jagdish Mitter v. Union of 
India, AIR 1964 SC 449 it was held that 
“temporary servants or probationers are 
generally discharged because they are 
not found to be competent or suitable 
the post they hold. In other words, 

a temporary servant or a probationer is 
found to be satisfactory in his work, ef- 
ficient, and otherwise eligible, it is un- 
likely that his services would be ter- 
minated, and so, before discharging a 
temporary servant, the authority may 
have to examine the question about the 
suitability of the said servant to be con- 
tinued, and acting bona fide in that 
behalf. the authority may also give a 
chance to the servant to explain, if any 
complaints are made against him, or his’ 
competence or suitability is disputed on 
some grounds arising from the discharge 
of his work; but such an enquiry would 
be held only for the purpose of deciding 
whether the temporary servant should be 
continued or not. There is no element of 
punitive proceedings in such an enquiry; 
the idea in holding such an enquiry is 
not to punish the temporary servant but 
just to decide whether he deserves to be 
continued in service or not.. If as a 
result of such an enquiry, the authority 
comes to the conclusion that the tem- 
porary servant is not suitable to be con- 
tinued, it may pass a simple order of 
discharge by virtue of the powers con- 
ferred on it by the contract or the rele- 
vant rule. “It was then observed that,” 
it must be held that the termination of 
services of the temporary servant which 
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in form and in substance is no more than 
his discharge effected under the terms of 
contract or the relevant rule, cannot, in 
law, be regarded as his dismissal, because 
the appointing authority was actuated by 
the motive that the said servant did not 
deserve to be continued for some alleged 
misconduct.”’ 

15. It was also held that, “in some 
cases, the authority may choose to ex- 
ercise its power to dismiss a temporary 
servant and that would necessitate a 
formal departmental enquiry in that be- 
half. If such a formal. enquiry is held 
and an order terminating the services 
of a temporary servant is passed as a 
result of the finding recorded in the said 
enquiry, prima facie, the termination 
would amount to the dismissal, “but, 
merely because” in resisting the plea of 
mala fides, the authority indicates in a 
Court of law certain facis justifying the 
the order of discharge and these facts 
relate to the misconduct, negligence or 
inefficiency of the temporary servant, it 
cannot logically be said that in view of 
the plea thus made by the authority long 
after the discharge, it should be held 
that the order of discharge was the 
result of the considerations set out in the. 
plea. What the Court will have to ex- 
amine in each case would be, having re- 
gard to the material facts existing upto 
the time of discharge, is the order of 
discharge in substance one of dismissal.” 

16. It would, thus, be seen that 
the existence of some charges which may 
have impelled the authority to terminate 
the services of a temporary emplcyee do 
not make a simple order of termination 
one of dismissal. 

17. In Har Kirat Singh Walia v. 
Oil and Natural Gas Commission, Civil 
Misc. Writ No. 2622 of 1968, D/- 16-5- 
1969 (All). I, after a review of the vari- 
ous decisions of the Supreme Court, laid 
down the following propositions: 


“(1) the Courts are to see whether 
the termination is founded on the right 
to terminate or is founded on the power 
to impose the punishment or removal or 
dismissal. For this, the form of the 
order is not decisive. 


(2) The existence of allegations of 
misconduct, inefficiency 
stitute the background or the motive im- 
pelling the termination, but this fact is 
in every case wholly irrelevant for deter- 
mining the legal character of the termi- 
nation. 

(3) The termination can be held to 
be founded on the power of imposing the 
punishment of removal or dismissal only 
if:— 

(a) the order states that the servant 
is removed or dismissed from service; 

(b) the order states something which 


etc. may con--+ 
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amounts to attacking a stigma on his 
conduct or character; 


(c) where the order is innocuous on 
its face, it is the direct result of the 
findings recorded at a formal enquiry 
held under the service rules prescribed 
for removal or dismissal; 


(d) the order imposes or entails con- 

sequences, like forfeiture of some pre- 
sent and certain benefit already accrued 
to or earned by the officer, which under 
the service rules ensue on dismissal or 
removal.” 
In the present case the impugned order 
is innocuous on its face. It does not 
state anything attaching a stigma on the 
character of the petitioners. It is ad- 
mitted that no formal departmental en- 
quiry, into a set of charges was held 
against, the petitioners. The order hence 
cannot be, said to have been passed be- 
cause of findings of misconduct. The 
order of termination cannot, in law, be 
deemed to be removal or dismissal so as 
to require compliance with Art. 311 (2); 
of the Constitution read with R. 55. 


18. In Civil Mise. Writ No. 1258 
of 1964 (All), Sri Ram Prakash Awasthi 
v. The State of Uttar Pradesh an addi- 
tional point was taken. It was stated. 
that the petitioner was deprived of the 
protection guaranteed under Arts. 14 and 
16 of the Constitution. The submission 
was based upon the allegations stated in 
paragraph 22 of the writ petition. It was 
pleaded that the petitioner was permit- 
ted to appear at the Departmental Ex- 
amination to be held in 1964, but, just 
on the date of the Examination the peti- 
tioner was informed that he would not 
be allowed to appear at the Examina- 
tion. It has been alleged that, two tem- 
porary Naib Tahsildars, namely, R. P. 
Sagar and Sri Suresh Chandra Sharma, 
were in the same position as the reti- 
tioner, but, they. were allowed to appear 
at the Departmental Test. The respon- 
dents have stated that the petitioner ap- 
plied for appearing at the Departmental 
Examination. The Convener of the 
Examinations granted the petitioner the 
requisite permission but he sent to the 
Board of Revenue a list of persons who 
had applied for the permission. The 
Board of Revenue scrutinised the appli- 
cations and, as a result of the scrutiny, 
the petitioner along with certain other 
persons, were not found eligible to ap- 
pear at the Examination. It appéars that 
the Government had laid down five 
years’ service as Collection Naib Tahsil- 
dars as’ qualification for appearing at the 
Departmental Examination. It has been 
denied that the authorities practised any 


` discrimination against the petitioner. It 


has .been alleged that Sri R. P. Sagar 
was also not allowed tc appear at the 
Departmental Examination. Sri Suresh 
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Chandra Sharma, the other person men- 


tioned in the petition, was allowed to. 


appear at the Examination by mistake, 
because there were two Naib Tahsildars 
of the same name. Sri Suresh Chandra 
Sharma was a temporary Naib Tahsildar. 
His services were also terminated. He 
did not continue by appearing at the 
Departmental Examination. In view of 
these facts, it cannot possibly be held 
that the respondents practised discrimi- 
nation against the petitioner. 

19. In paragraph 23 of the writ 
petition it has been stated that the prin- 
ciple of first come and last to go was 
not followed. There were 145 Naib 
Tahsildars junior to the petitioner. The 
petitioner has put in clean unblemished 
service as Naib Tahsildar for a period of 
ten years. It has also been urged that 
nineteen Naib Tahsildars had recently 
been appointed by a Notification dated 
5th September 1963. These persons are 
very junior and the termination of the 
petitioner’s services was, in the circum- 
stances, discriminatory. 


20. The respondents have repelled 
this contention. It has been alleged that 
the service record of the petitioner was 
neither clean nor unblemished. The peti- 
tioner was a temporary employee. There 
was no question of seniority or juniority 
with others. The petitioner has not given 
the names of 145 persons whom he 
claims were junior to him. There is no 
allegation that the service record of these 
persons was of the same kind as the 
petitioner’s. It cannot hence be said that 
the petitioner was in the same situation 
as those persons. According to the res- 
pondents. the petitioner’s service record 
was not good. In this situation, Arts. 14 
and 16 will not be attracted. 

21. The respondents have clarified 
that nineteen persons have been appoint- 
ed in September 1963 as a result of com- 
petitive Examination held by the Public 
Service Commission for direct recruit- 
ment. These apvointments have been 
made ` in substantive vacancies, in ac- 
cordance with the Service Rules. The 
petitioner, who was a temporary hand, 
cannot claim any parity with such direct 





recruits. No question of any discrimina- 
tion arises. 
22. Shahabuddin Siddigi, . the 


petitioner in Civil Misc. Writ No. 4144 
of 1964 (All), (Shahabuddin Siddiqui v. 
The State of Uttar Pradesh), has been re- 
verted ‘to his substantive post of Collec- 
tion Amin. Learned counsel appearing 
for him raised an additional submission. 
This was based upon paragraph 25 of the 
counter affidavit. There it was stated 
that it was decided in consultation with 
the Public Service Commission that all 
erstwhile officiating or temporary Col- 
lection Naib Tahsildars who had not 
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worked for at least five years as Collec- 
tion Naib Tahsildar/Naib Tahsildar on 
lst January 1963 should be reverted to 
their substantive posts while those who 
had put in five years’ service as afore- 
said on 1-1-1963 might be considered for 
appointment as members of the service 
after they had appeared in the examina- 
tion to be held by the Public Service 
Commission. Those who had not so com- 
pleted 5 years were either reverted or‘ 
their services were terminated. It was 
urged that the Governor had no autho- 
rity to lay down such a qualification of 
five years’ service. Rule 39(3) of the 
Subordinate Revenue Executive Service 
(Naib Tahsildars) Rules, 1944 contemplat- 
ed that the temporary or officiating Col- 
lection Naib Tahsildars “shall be eligible 
for appointment as members of the ser- 
vice in consultation with the Commission. 
Sub-rule (3) of R. 39 made the petitioners 
eligible for appointment as members of 
the service. The only condition was 
“consultation ‘with the” Commission”. It 
was urged that the Governor had no 
power to impose an additional condition 
or qualification by laying down that only 
those temporary Naib Tahsildars who 
had put in five years’ service ‘as Collec- 
tion or Regular Naib Tahsildar on 1-1- 
1963 would alone be eligible. 


23. The submission cannot be ac- 
cepted for several reasons. No such 
plea or point has been taken in the 
writ petition. If the petitioners were 
serious in pressing this point they should 
have amended their writ petition. They 
should have filed a copy of the Notifica- 
tion by which five years’ service quali- 
fication was prescribed. They should 
have taken the point expressly so that 
the respondents may have had an op- 
portunity to explain the reasons and the 
background for laying down this quali- 
fication. The petitioners cannot legiti- 
mately pick out a sentence from the 
counter-affidavit and make a point out 
of it. 


24. Further, sub-rule (3) of R. 39 
only says that the temporary or officiat- 
ing Naib Tahsildars “shall be eligible 
for appointment as members of the ser- 
vice.” It does not give the procedure 
which the Government may follow in 
order to appoint them as members of 
the service. The details of the manner 
and method of such appointment have 
been left to the Government. The coun- 
ter affidavit says that this policy deci- 
sion of prescribing five years’ service as 
a qualification was decided by the Gov- 
ernment in consultation with the Com- 
mission. Sub-rule (3) of Rule 39 says 
that the temporary Naib Tahsildars “shall! 
be eligible for appointment as members 
of the service in consultation with the 
Commission.” The Government could] 
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decide the principles to be followed iñ 
making appointments in consultation with . 
This is what has been_ 
> ae ~.i t- an order stating, ‘No one appears for the 
25. Last but -not the -least, ‘sub- ` 


the Commission. 
done. 


rule (4) of Rule 39 would also be -appli- 
cable. Under it the Governor. can direct 
that any of these Rules shall not apply 
or shall apply with such modifications as 
he may specify, to the persons mention- 
‘ed in sub-rules (2) and (3) of Rule 39 
in respect of their recruitment ‘to the 
service and other conditions of service. 
A temporary Naib Tahsildar was covered 
by sub-rule (3), and hence would be 
governed by sub-rule (4). The Governor 
had the power te modify even sub- 
rule (3) for the appointment of the Naib 
Tahsildars. Even if the Governor’s 
policy determination to lay down five 
years’ service as a qualification were held 
to be at variance with sub-rule (3) of 
R. 39, it would nevertheless be valid, 
and, would override sub-rule (3) of 
Rule 39, by virtue of sub-rule (4) thereof. 

26. The petitioners were tempor- 
ary employees holding the post expres- 
sly on the condition that their services 
were liable to termination at any time 
on one month’s: notice. They had no 
right to this post. Sub-rule (3) of R. 39 
does not confer a vested right on the 
temporary Naib Tahsildar to be appoint- 
ed as members of the service. It only 
makes them eligible. It did not express- 
ly or by any implication take away the 
petitioners’ temporary capacity or the 
respondents’ right to terminate the tem- 
porary appointment according to the 
terms of the contract. 


27. Learned counsel for the peti- 
tioners relied on the decision of a learn- 
ed Single Judge of this Court in Civil 
Misc. Writ No. 2619 of 1964 (All), Chand- 
rama Prasad v. The Board of Revenue 
decided on 30-3-1967. In that case an 
order of reversion of temporary Collec- 
tion Naib Tahsildar was quashed. After 
giving the facts and the rival contentions 
of the parties, learned Single Judge ob- 
served, “with effect from the date of 
merger, i.e. 15th November 1982, the 
petitioner who was serving as Collection 
Naib Tahsildar on 13th November 1962 
would be deemed to have become a-re- 
gular Naib Tahsildar having no connec- 
tion with the post of Amin and as such 
all proceedings leading to reversion order 
are null and void and are liable to be 
quashed. Even if the petitioner could 
be reverted he must have been given an 
opportunity of showing cause against his 
reversion. This was not done. It was 
against the principles of natural justice.” 
On this ground the order of reversion 
was quashed. 


28. This decision was taken up in 
appeal but the Special Appeal No. 432 


A.LR. - 


of 1967 (All), Board of Revenue v. Chand- 
rama Prasad was dismissed -on the 19th 
March 1968 by a Bench“of this Court by 


appellants in this case, although we have 
waited for nearly half an hour. The 
appeal .is accordingly dismissed in 
default.” It cannot hence be said that 
a Bench of this Court approved the deci- 
sion of the learned Single Judge. 


29. The learned Single Judge did 
not go into the question whether the peti- 
tioner was holding a temporary post of 
Naib Tahsildar. It may be that the 
learned Single Judge was under the im- 
pression that the petitioner was holding 
the post of Naib Tahsildar in a substan- 
tive capacity. That is why he has ob- 
served that he was a regular Naib Tahsil- 
dar having no connection with the post 
of Amin. In the present case, Shaha- 
buddin Siddiqui, who has been reverted, 
was holding the post of Collection Amin 
substantively. He had a lien on that 
post. He was only officiating as a Naib 
Tahsildar. He has been reverted to his 
substantive post. It cannot be said that 
Shahbuddin Siddiqui had no connection 
with the post of Amin. On this ground 
the decision in Chandrama Prasad’s case 
would be distinguishable. 


30. Further, in my opinion, the 
learned single Judge did not lay down 
the correct law. An opportunity of 
showing cause against an order of rever- 
sion is necessary both under Art. 311 (2) 
of the Constitution as well as Rule 55 
where the reversion is by way of punish- 
ment. In other words, where the rever- 
sion amounts in law, to reduction in 
rank. When a person holds a higher 
post in an officiating or temporary capa- 
city, he has no right to it. An officiating 
or temporary promotion implies that the 
person would continue to hold that post 
only so long as the administrative ex- 
igency requires him or so long the ap- 
pointing authority may think it beneficial 
to let him continue, otherwise he is liable 
to be sent back to his substantive post 
at any time. Such an innocuous order 
of reversion does not require any oppor- 
tunity to show cause, because it does not 
affect any vested right of the servant. 
As seen above, in the Supreme Court 
decision in Jagdish Militter’s case and 
other cases, it has been settled that even 
if an informal enquiry is held by the 
appointing authority to see whether a 
public servant is suitable to. continue in 
his officiating or temporary post, ‘it is not 
an enquiry of penal nature, and does not 
make an order of reversion tantamount 
to reduction in rank. 


31. In State of Orissa v. Dr. 
(Miss) Binapani Dei, AIR 1967 SC 1269 
the Supreme Court has laid down that 
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‘principles of natural justice are attract- 


based upon the determination of objec- 
tive facts and adversely affects the vested 
right of an individual. If the order does 
not affect any vested right the princi- 
ples of natural justice are not attracted. 
In view of this decision of the Supreme 
Court, the view taken by the learned 
Single Judge in Chandrama Prasad’s case 
cannot be upheld. 

32. Learned counsel for the peti- 
tioner relied on State of Uttar Pradesh 
v. Ansar Husain. AIR 1964 All 346. It 
was held in that case that a persón who 
by the order of appointment was placed 
on trial and observation for two years 
and thereafter his case for confirmation 
was to be considered. would be a pro- 
bationer as defined in Rule 14(4) of the 
U. P. Subsidiary Rules and as such would 
be entitled to protection of sub-rule (3) 
of R. 55 of the Civil Services (Classifica- 
tian, Control and Appeal) Rules. The 
ease has no application to the facts of 
the present case. There is no such 
order placing the petitioners on proba- 
ticn for trial and observation for a 
certain period of time. As seen above, 
the petitioners were appointed to a tem- 
porary post in a temporary capacity. 
They were not probationers. Rule 55(3). 
as it now stands. does not provide for 
any particular procedure for terminating 
the services of a probationer. 

33. In the result, none of the 
points urged in support of these peti- 
tions has succeeded. The petitions fail 
and are accordingly dismissed with 
costs, 





Petitions dismissed. 


AIR 1971 ALLAHABAD 129 (V 58 C 26) 
(LUCKNOW BENCH) 
V. G. OAK. C. J, AND J. M. LAL, J. 

State of U. P. and others, Appellants 
v. Vishweshwar Dayal, Respondent. 

Special Appeal No. 66 of 1969, D/- 
16-3-1970. against order and judgment 
of L. Prasad, J., D/- 15-1-1969. 

Constitution of India, Art. 311 — 
Order retiring Government servant under 
Note I to Para 465 of Civil Service Re- 
gulations — Order is not invalid merely 
because Government servant could not 
avail of leave accrued to him. 

An order retiring a Government ser- 
vant under Note 1 to Paragraph 465 of 
Civil Service Regulations which prima 
facie does not impose any punishment on 
the Government servant and is not ac- 
companied by evil consequences of the 
nature as described in AIR 1958 SC 36 
does not become invalid merely because 
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ed where an administrative action ‘is, 
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he could’ not avail: of leave which had 
accrued to him. (Paras 10. 11 and 12) 


Chronological Paras 


1958 SCR 828: -P. L. Dhingra v. 
Union of India . 9 


K. S. Varma, Cf. Standing Counsel, 
for pepellantss S. D. Misra. for Respon- 
en 


CAK, C; J.: The question for con- 
sideration in’ this special appeal is whe- 
ther appellant No. 1 was entitled to re- 
tire the respondent from service com- 
pulsorily. Vishweshwar Dayal respon- 
dent joined as a temporary Overseer in 
the year 1937. In 1963 he was promoted 
as a temporary Assistant Engineer. He 
held that post till December 1967. On 
11-12-1967 the State Government passed 
an order compulsorily retiring him from 
service under Note 1 to Art. 465 of Civil 
Service Regulations. The order was 
challenged by Vishweshwar Dayal by 
filing a writ petition. The writ petition 
has been allowed by a single Judge of 
this Court. He has quashed the State 
Government’s order dated 11-12-1967. 
The State of U. P., and two others have 
therefore filed the present special appeal. 

Qe Appellant No. 1 took action 
under Note 1 to Paragraph 465 of Civil 
Service Regulations. Note 1 is in these 
terms: 


“Government retains the right to re- 
tire any government servant after he has 
completed 25 years’ qualifying service 
without giving any reasons .......c.. 
The petitioner raised the question - of 
validity of Note 1 to Paragraph 465 of 
Civil Service Regulations. The learned 
single Judge held that the provision in 
question is valid. This position was not 
disputed before us on behalf of the 
petitioner-respondent. 


3. The learned single Judge how- 
ever allowed the writ petition on another 
point. It has been found that a good 
deal of leave was due to the petitioner 
in his leave account in December, 1967, 
The result of the order dated 11-12-1967 
was that the petitioner was unable to 
avail of that leave. This position is now 
disputed on behalf of the appellants. 


4. In paragraph 16 of the writ 
petition it was stated that the petitioner 
earned leave preparatory to retirement 
amounting to 180 days. On this point, 
it was stated in the counter-affidavit that 
earned leave of the petitioner amounted 
to 120 days, while leave on private af- 
fairs was due to him for 90 days. Be 
that as it may it is clear that in Decem- 
ber 1967 leave amounting to several 
months was due to the petitioner. The 
question for consideration is whether 
loss of that earned leave vitiates the 
order dated 11-12-1967. 
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5. Rules regulating leave are to be 
found in Fundamental Rules printed in 
the Financial Handbook. Rule 657 lays 
down that leave cannot be claimed as of 
right. Similarly, Rule 81 lays down that 
leave may be granted at the discretion 
of the authority competent to grant the 
leave. 

6. Rule 86-A states: 

“A government servant recruited on 
or after January 1, 1936, shall not be 
granted any leave beyond the date on 
which he must compulsorily retire; 


Provided that the authority em- 
powered tọ grant leave may allow any 
government servant, who has been deni- 
ed in whole or in part on accouni of the 
exigencies of the public service the earn- 
ed^leave which was due to him pending 
retirement under Rule 81-B, the whole 
or any portion of the earned leave so 
denied even though it extends to a date 
beyond the date on which such govern- 
ment servant must compulsorily retire: 


Pn areveseemuesenusseseresss 


T. The first paragraph of R. 86-A 
lays down the general rule that leave 
cannot extend beyond the date of re- 
tirement of an officer. The first proviso 
to the Rule contains an exception to the 
Rule. If an officer has applied for leave 
and leave has been refused. leave may 
extend beyond the date of retirement. It 
was conceded for the petitioner-respon- 
dent that the petitioner's case is not 
covered by the first proviso to R. 86-A, 
because the petitioner did not apply for 
leave. So, there was no occasion for re- 
fusing leave. ; 


8. Mr. S. D. Misra appearing for 
the petitioner urged that the matter was 
rushed through so that the petitioner 
had no time to apply for leave. The 
State Government passed the order of re- 
tirement on 11-12-1967. A copy of the 
decision was sent to the petitioner by the 
Executive Engineer on 22-12-1967. An- 
nexure 8 to the petition is a copy of the 
Executive Engineer’s letter, dated 22-12- 
1967. In that letter the petitioner was 
asked to hand over charge of his duties 
immediately to Sri Shukla, Assistant 
Engineer. We understood that the. peti- 
tioner actually handed over ckarge on 
18-1-1968. It was conceded for the peti- 
tioner that at no time between 11-12- 
1967 and 18-1-1968 did the petitioner 
apply for privilege leave, which had ac- 
crued to him up to December 1967. 


9. It was however, urged that the 
mere act of retirement deprived the peti- 
tioner of leave, which had accrued to 
him. Such a decision is virtually punish- 
ment. For this contention, reliance was 
placed upon P. L. Dhingra v. Union of 
india, AIR 1958 SC 36. In Dhingra’s 
ease, AIR 1958 SC 36, S. R. Das, C. J. 


State v. Vishweshwar (Oak C. J) ALR 
elaborately discussed the question how 
certain orders constitute punishment, 


although the orders do not purport to 
inflict punishment. It was observed on 
page 49: 

Se stes The real test for determin- 
ing whether the reduction in such cases 
is or is not by way of punishment is tc 
find out if the order for the reduction 
alsc visits the servant with any penal 
consequences. Thus if the order entails 
or provides for the forfeiture of his pay 
or allowances or the loss of his seniority 
in his substantive rank or the stoppage 
or postponement of his future chances 
of promotion, then that circumstance 
may indicate that although in form the 
Government had purported to exercise 
its right to terminate the employment or 
to reduce the servant to a lower rank 
under the terms of the contract of em- 
plovment or under the rules, in truth 
and reality the Government has terminat- 
ed the employment as and by way of 
penalty. The use of the expression 
“terminate” or “discharge” is not con- 
clusive. In spite of the use of such in- 
nocuous expressions, the court has to ap- 
ply the two tests mentioned above, name- 
ly (1) whether the “servant had a right to 
the post or the rank or (2) whether he 
has been visited with evil consequences 
of the kind hereinbefore referred to? 


Se eesreteesesccrasses 


10. 
tioner was not visited with evil con- 
sequences of the kind mentioned in the 
passage quoted above. The petitioner’s 
grievance is that he could not avail of 
the leave, which had accrued to him up 
to December, 1967. Loss of earned leave 
cannot be considered an evil consequence 
as contemplated by the Supreme Court 
in P. L. Dhingra’s case. 


11. As explained in Rule 86-A of 
Fundamental Rules, ordinarily, leave 
cannot extend beyond the date of re- 
tirement. If en order of retirement is 
otherwise valid, the order does not be- 
come invalid merely because the officer 
could not avail of leave which had ac- 
crued to him. The petittioner’s grievance 
relating to leave has to be rejected for 
two reasons. Firstly, he never applied 
for leave between the date of the order 
passed by the State Government and the 
date on which he handed over charge. 
Secondly, normally, leave cannot extend 
beyond the date of retirement. 


12. Annexure 7 to the writ peti- 
tion is a copy of the impugned order, 
dated 11-12-1967. On the face of it, the 
order did not impose any punishment 
on the petitioner. Secondly, the order of 
retirement was not accompanied by any 
evil consequence of the nature described 
by the Supreme Court in P. L. Dhingra’s 
case. The result is that the order termi-/ 
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nating the services of the petitioner did 
not attract Art. 311 of the Constitution. 
The order dated 11-12-1967 could not be 
challenged by the petitioner. 

13. The special appeal is allowed 
with costs. The writ petition is dismiss 
.ed with costs. The stay order, dated 
7-7-1969 is vacated. 

Appeal allowed. 


AIR 1971 ALLAHABAD 131 (V 58 C 27) 
T. P. MUKERJEE AND H. N. SETH, JJ. 


Sahu Dharmatma Saran, Moradabad, 
Applicant v. The Commissioner of Wealth 
Tax, U. P., Respondent. 

Income-tax Reference No. 
1964, D/- 10-7-1970. 

(A) Wealth Tax Act (1957), S. 27(1) 
— Reference of a question of law — 
Value of an asset whether correct is 
question of fact and involves no ques- 
tion of law. (Para 3) 

(B) Wealth Tax Act (1957), S. 7(1) 
and (2) — Sub-section (2) is not in dero- 
gation to sub-section (1) — It is an en- 
abling provision —- Sub-section (2) was 
introduced to facilitate computation of 
value of business assets which are 
numerous — Sub-section (2) is a non 
obstante clause and not a proviso to sub- 
section (1) — Words “net value” in sub- 
section 2(a) appear to be meaningless. 

i {Para 6) 

(C) Wealth Tax Act (1957), S. 7(2) 
— Word “adjustment” means both en- 
hancement and reduction — Value of 
investments can be estimated under sub- 
section (2). 

The words “adjustment” in S. 7(2) 
(a) mean either enhancement of the book 
value of the asset or its reduction. Whe- 
ther the Wealth Tax Officer reduces or 
enhances the book value of any parti- 
cular item of asset of the business will 
depend on the facts and circumstances 
of each case. , 

Where an assessee carries on busi- 
ness and maintains regular accounts the 
Wealth Tax Officer can resort to method 
of valuation of assets as prescribed in 
sub-section (1). But if he proceeds 
under sub-section (2) and adopts _ the 
balance sheet value of the assets, it is 
open to him to make such adjustments 
in regard to value of the different assets 
shown in the balance sheet as he may 
consider necessary. Both sub-sections (1) 
and (2) are not mutually exclusive. 

(Para 7) 

Ashoke Gupta, for Applicant; Stand- 
ing Counsel, for Respondent. 

MUKERJEE, J.: This is a reference 
made by the Appellate Tribunal at the 
instance of the assessee under S. 27(1) 
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of the Wealth Tax Act on the following 
question : 


“Whether in the facts and circum- 
stances of the case the movable assets 
have been correctly valued at Rupees 
4,70,674/-.” 


The material facts are these: The as- 
sessee is a Hindu undivided family carry- 
ing on money lending and other busi- 
nesses. For the relevant assessment year 
1959-60, the assessee closed its accounts 
on Asharh Sudi 9, Samvat 2015, which 
is the valuation date. The Wealth Tax 
Officer made an assessment of the net 
wealth of the assessee, as on the afore- 
said valuation date estimating the value 
thereof at Rs. 5,33,067/-. The Wealth 
Tax Officer adopted the value of the 
total assets of the business as disclosed 
in the balance sheet, as on the aforesaid 
valuation date, at Rs. 6,70,617/-. The 
Wealth Tax Officer allowed certain 
deductions and computed value of the 
movable assets at Rs. 4,70,574/-. The 
amount included a sum of Rs. 2,94,556/- 
which represented the amount invested 
by the assessee family in its money lend- 
ing business. The Wealth Tax Officer, 
it appears, estimated the value of the 
investments at par and included the 
whole amount in the value of the mov- 
able assets computed by him at Rupees 
4,70,574/-. The assessee preferred an ap- 
peal to the Appellate Assistant Commis- 
sioner of Wealth Tax in which several 
grounds were taken. One of the grounds 
was that the Wealth Tax Officer was not 
justified in determining the value of the 
investments in business at the figure men- 
tioned in the balance sheet. The Ap- 
pellate Assistant Commissioner, however, 
rejected this ground and dismissed the 
appeal. 


2. The assessee then came to the 
Tribunal in second appeal. The only 
contention which was urged before the 
Appellate Tribunal appears to have been 
that the Wealth Tax Officer was wrong 
in evaluating the total investments in 
the money lending business at Rupees 
2,94,556/- which was the value shown in 
the balance sheet of the business. On 
behalf of the assessee it was pleaded 
that the investments made in the busi- 
ness of money lending could not be sold 
in the open market at their face value 
and it was argued that the Wealth Tax 
Officer should estimate the value of such 
assets at the price which, in his opinion, 
they would fetch if sold in the open 
market. The attention of the Tribunal 
was invited to the provisions of S. 7(1) 
of the Wealth Tax Act in this con- 
text. The Tribunal analysed the pro- 
visions of Sections 7(1) and 7(2) of the 
Act and held that the two sections re- 
ferred to different categories of assessees. 
Section 7(2) applies, in the opinion of 
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the Tribunal, to the class of assets men- 
tioned therein, while for all other as- 
sets, both the provisions of Section 7(1) 
would apply. The Tribunal observed 
that where an assessee carries on a busi- 
ness for which accounts are maintained 
regularly, the assets of the business shall 
be determined with reference to the 
balance sheet figures. The relevant ob- 
servation of the Tribunal may be re- 
produced below. 


“Where the assessee carries on a 
business for which accounts are main- 
tained regularly Section 7(2) says that 
the Wealth Tax Officer may determine 
the net value of all the business having 
regard to the balance sheet of the said 
business. Even though the word used 
here;is ‘may’ the class of assessees men- 
tioned in Section 7(2) is a separate cate- 
gory of assessees and it must be held that 
the statute intends that for such types 
of assessees the value of assets shall be 
determined with reference to the balance 
sheet figures. For all other cases the 
market value will be taken. This inter- 
pretation of the provisions of S. 7{1) and 
Section 7(2) are laid down in the section 
itself and the Wealth Tax Officer is not 
vested with any absolute or arbitrary 
discretion.” 


Observing as above, the Tribunal found 
that the assessee was carrying on a busi- 
ness for which it was maintaining its ac- 
counts regularly. The Tribunal also 
noticed that the value of the assets in- 
vested in the money lending business was 
shown in the balance sheet at Rupees 
2.94,556/-. The Tribunal, therefore, held 
that the departmental authorities were 
justified in taking this amount for the 
purpose of valuation of the investments 
in the money lending business. 


3. At the instance of the assessee 
the Tribunal has referred the question 
auoted above for the opinion of this 
Court. In the first place, the question 
as drafted by the Tribunal is erroneous 
because, as would appear from the appel- 
late order of the Tribunal, the only dis- 
pute related to the valuation of the 
investment in the money lending busi- 
ness. The Wealth Tax Officer had ad- 
opted the value of the investments at 
the figure shown in the balance sheet of 
the assessee namely, Rs. 2,94,556/-, while 
the contention of the assessee was that 
necessary adjustment should be made to 
the value in view of the fact that invest- 
ments in money lending business were 
hardly sold in the open market at par. 
It was urged on behalf of the assessee 
that investments in money lending busi- 
ness were generally sold at fifty per cent 
of the book value and, therefore, the 
Wealth Tax Officer was not correct in 
taking the value of the investments at 
the figure shown in the balance of the 
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business. The question postulated by the 
Tribunal should, therefore, have been 
related to the value of the investments 
in the business, assessed at Rs. 2,94,555/-, 
and not to the value of all the movable 
assets of the business, assessed at Rupees 
4,70,574/- Moreover, the question as 
framed by the Tribunal appears on the 
face of it to be a question of fact, be- 
cause any question as to what is the 
correct value of an asset can hardly be 
regarded as a question of law. 


4. It appears from the statement 
of case, which was prepared by the Tri- 
bunal without any objection from either 
party, that two points were contended 
in the appeal before the Tribunal. The 
first was that the investments in the 
money-lending business were generally 
sold at fifty per cent of their book value 
and, therefore, it was not correct on the 
part of the taxing authority to have 
taken the value at the figure shown in 
the books. Apparently, this contention 
as to the market value of the invest- 
ments was based on the terms of Sec- 
tion 7(1) of the Act. The second con- 
tention was that it was wrong to suppose 
that under Section 7(2) of the Wealth Tax 
Act the value of an asset must necessari- 
ly be taken at the figure shown in the 
balance sheet. On behalf of the assessee 
it was suggested that an adjustment of 
fifty per cent should be made as regards 
the value of the investments mentioned 
in the balance sheet of the business. This 
contention was evidently based on the 
provision of Section 7 (2) of the Act. The 
Tribunal, therefore, should have raised 
not a question of fact, but a question of 
law bearing on the applicability of the 
terms of sub-section (1) and/or sub-sec- 
tion (2) (a) of S. 7 of the Act to the 
facts of the case before it. 


5. Section 3 of the Act imposes 
the charge to Wealth Tax. Section 3 
as it then stood, imposed a liability to 
pay wealth tax on the net wealth on the 
valuation date, on every individual, 
Hindu undivided family and company at 
the specified rates. The expression “net 
wealth” occurring in Section 3, has been 
defined in Section 2(m) of the Act, to 
mean the aggregate value of all assets 
belonging to the assessee on the valua- 
tion date diminished by the aggregate 
of all debts owned by the assessee on the 
same date. If there is no debt, the net 
wealth is assessable on the value of all 
the assets owned by the assessee. Sec- 
tion 7 lays down the mode in which the 
value of an asset may be determined for 
the purpose of computation of the net 
wealth. Sub-section (1) of S. 7 says that 
the value of an asset other than cash, 
shall be estimated to be the price which, 
in the opinion of the Wealth Tax Officer, 
it would fetch if sold in the open market 
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on the valuation date. Sub-section (1) 
refers to the value of “an asset other 
than cash” and, ordinarily, therefore, the 
value of any assets. other than cash. may 
be determined at the market value of 
the asset on the valuation date. 


6. Sub-section (2) of S. 7, how- 
ever, makes a special provision for 
valuation of business assets. Sub-sec- 
tion 2(a) refers to a permissible mode of 
valuation of assets of business carried 
on by an assessee for which accounts 
are maintained by him regularly, it pro- 
vides that in computing the “net value 
of the assets of the business,” the Wealth 
Tax Officer may instead of determining 
separately the value of each individual 
asset held by the assessee in such busi- 
ness, adopt the value as mentioned in 
the balance sheet of such business as on 
the valuation date. Sub-section 2(a) also 
authorises the Wealth Tax Officer to 
make such adjustments to the book value 
of any asset or assets as the circum- 
stances of the case may require. It is 
not a provision in derogation to the pro- 
visions of sub-section (1) of S. 7. It is 
an enabling provision. It authorises the 
Wealth Tax Officer to determine the net 
value of the assets of the business as a 
whole on the basis of the balance sheet 
of the business instead of determining 
the market value of each particular 
asset separately under sub-section (1). 
This provision was, evidently, introduced 
for facility of computation of the value 
of the assets pertaining to a business in 
which the assets are numerous and it 
would be difficult to determine the value 
of each individual asset separately by 
resort to the provisions of sub-section (1) 
of S. 7. Sub-section (2) has been intro- 
duced as a non obstante clause and not 
as a proviso carving out an exception to 
the substantive provision laid down in 
sub-section (1). We may point out inci- 
dentally, that the expression “net value” 
useG in sub-section 2(a) appears to be 
meaningless. What is to be determined 
under Section 7 is the total value of the 
assets of a business with a view to ulti- 
mately arrive at the value of the net 
wealth of the assessee. The expression 
“net value” of the assets would ordinari- 
ly mean the value of the assets as di- 
minished by the liabilities thereon but 
Section 7, as its rubric will show, was 
enacted with a view to determine the 
value of the assets undiminished by any 
debts or liabilities owed thereon. The 
debts and liabilities of an assessee whe- 
ther in relation to an asset or unrelated 
to it have to be computed separately and 
the difference between the value of the 
assets determined by S. 7 and the aggre- 
gate of the debts owed by an assessee 
en the valuation date will give the net- 
wealth as defined in S. 2(m) of the Act. 
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7. Having regard to the_ clear and 
unequivocal terms of Section 7 it is 
obvious that the provisions of sub-sec- 
tion (1) and sub-section (2) are not 
mutually exclusive and that where the 
assessee carries on a business and main- 
tains regular accounts, it is still open to 
the Wealth Tax Officer to resort to the 
method prescribed in sub-section (1) of 
S. 7 for the valuation of the assets of 
the business. Then again, where the 
Wealth Tax Officer has actually proceed- 
ed under sub-section 2(a) and adopted 
the balance-sheet value of the assets, it 
is open to him to make such adjustments 
in regard to the value of the different 
assets shown in the balance-sheet as he 
might consider necessary in the circum- 
stances of the case. The Wealth Tax 
Officer was, therefore, competent? to 
make an adjustment for estimating the 
value of the investments made by the 
assessee in the money lending business 
if he considered it necessary to do so in 
the particular circumstances of the case. 
The word “adjustment” used in sub-sec~ 
tion 2(a) of S. 7 may mean either reduc- 
tion or enhancement of the book value 
of the asset. Whether the Wealth Tax 
Officer should increase or reduce the book 
value of any particular item of assets 
of the business will depend on the facts 
and circumstances of each case. 


8. In view of the fact that the 
Wealth Tax Officer misconceived the 
true implications of the provisions of 
Section 7'of the Act while estimating the 
value of the investments in the money 
lending business at the figure shown in 
the balance sheet we consider it neces- 
sary in the ends of justice to answer this 
reference by modifying the question 
framed by the Wealth Tax Officer. We 
reframe the question as follows: 


“Whether on the facts and in the 
circumstances of the case. the Tribunal 
arrived at the value of the investments 
made by the assessee in its money lend- 
ing business at Rs. 2,94,556/- by correct- 
ly applying the provisions of Section 7 
of the Wealth Tax Act?” 


This question is answered in the 
negative. We should not, however, be 
understood to mean that the book 
value of the assets adopted by the 
Tribunal is. necessarily, wrong and 
that the Tribunal is bound to make an 
adjustment therein. The Tribunal may 
not make any adjustment at all. What 
we seek to emphasise is that the Tribunal 
was wrong in taking the view that it 
could not, in law. make any adjustment, 
and it was bound to accept the book 
value. The case will now go back to the 
Tribunal for disposal under Section 27(6) 
of the Act. The assessee will get its 
costs which we assess at Rs. 100/-. 
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Counsel’s fee is also assessed at the same 
figure. 
Reference answered. 
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FULL BENCH 


JAGDISH SAHAI A. C. J., W. BROOME 
AND J. S. TRIVEDI, JJ. 

The Agricultural and Industrial 
Syndicate Ltd.. Saharanpur, Petitioner v. 
The State of U. P. and others, Opposite 
Parties. 


Civil Mise. Writ No. 1701 of 1964, 
D/- 27-7-1970. , 


(A) Tenancy Laws — U. P. Consoli- 
dation of Holdings Act (5 of 1954), Ss. 5, 
49 — Provisions of the two sections are 
‘complementary to each other—Proceed- 
ings in respect of which consolidation 
‘authorities can give relief or are com- 
petent to adjudicate can only be stayed 
under those sections. 1970 Ali LJ 510 
(FB), Rel. on. (Para 9) 


(B) Tenancy Laws — U. Consoli- 
dation of Holdings Act (5 of AEN 8. 5 
-= Proceedings for determination of sur- 
plus land under Imposition of 
Ceiling on Land Holdings Act — Does not 
abate by virtue of S. 5 of Consolidation 
of Holdings Act — Question of surplus 
land not being capable of fully or sub- 
stantially decided by consolidation autho- 
rities provisions of S. 5 are not attract- 
ed. 1968 RD ({AIl) 344, Overruled. 


The right to decide whether tnere is 
“surplus land” and to carve it out from 
the holding of a tenure holder has been 
conferred upon the authorities function- 
ing under the provisions of Imposition of 
Ceiling on Land Holdings Act and not 
on the authorities created by the Con- 
solidation Act. The two acts operate in 
two different fields. The Tribunals 
created under both the Acts must there- 
fore strictly act within the limits of their 
jurisdiction. (Para 10) 


Under Section 5 of the Consolida- 
tion Act the jurisdiction of the courts or 
authorities is barred only in respect of 
matters which can validly be decided or 
adjudicated upon by consolidation autho- 
rities either fully or substantially. The 
question of “surplus land” can neither 
substantially nor fully be decided by 
consolidation authorities. The provisions 
of Section 5 of the Consolidation Act 
cannot therefore be attracted to the pro- 
ceedings under the Ceiling Act and the 
proceeding does not abate. 1968 RD 
(All) 344, Overruled. (Para 12) 


©- (C) Tenancy Laws — U. P. Consoli- 
dation of Holdings Act (5 of 1954), S. 5 


KN/LN/F567/70/RGC/T 





A-L R. 


— Order of District Judge in proceedings 
relating to determination of surplus land 
under P. Imposition of Ceiling on 
Land Holdings Act — Writ against — 
Objection that proceedings under that Act 
had to be stayed cannot be taken for 
first time in writ petition — Section 5 
not applicable to writ petition — Failure 
to take objection before prescribed autho- 
rity or District Judge — Proceeding is 
not without jurisdiction and does not 
abate even on the assumption that Sec- 
tion 5 applies. AIR 1963 All 186 & 1964 
All LJ 1049, Rel. on. (Paras 14, 15) 


Cases Referred: Chronological 
(1970) 1970 All LJ 510 = 1970 All 
WR (HC) 456 (FB). Badal v. Dy. 


Paras 


Director of Consolidation 9, 12 
(1968) AIR 1968 All 305 (V 55) = 

1968 All LJ 292 (FB), Raja 

Yuvaraj Datta Singh v. Pre- 

scribed Authority 4, 5, 16 
(1968) 1968 RD (alt 344. Ram Das 

v. State of U. 11, 13 
(1964) 1964 All u "896 = 1964 All 

WR (HC) 555, Kali Prasad v. 

State of U. P 1, 4 


(1964) 1964 All LJ 1049 = ILR 

(1965) 1 All 152, Lakhpat Singh 

v Dal Singh 15 
(1963) ATR 1963 All 186 (V 50) = 

1962 All LJ 817, Bahadur v. 

Bachai 15 
(1955) AIR 1955 SC 412 (V 42) = 

1955 SCR 1353, A. V. D. Costa 

v. B. C. Patel 8 


N A. Kazmi. for Petitioner; Stand- 
ing Counsel, for Opposite Parties. 


JAGDISH SAHAI. A. C. J.: The 
Agricultural and Industrial Syndicate 
Limited Saharanpur (hereinafter referred 
to us the petitioner) holds about 2,000 
acres of land. Under the provisions of 
the Imposition of Ceiling on Land Hold- 
ings Act (hereinafter referred to as the 
Act), the prescribed Authority after hear 
ing the petitioner, carved out some land 
as “surplus land” from its holding. Dis- 
satisfied with the order of the prescribed 
Authority. the petitioner appealed to the 
District Judge, Saharanpur under the pro- 
visions of Section 13 of the Act, who 
relying upon Kali Prasad v. State of 
Uttar Pradesh. 1964 All LJ 896 dismissed 
it on January 31, 1964. 


2. The petitioner then filed writ 
petition No. 1701 of 1964 in this Court 
which came up for hearing before a 
learned single Judge, who referred the 
ease to a Division Bench. On a refer- 
ence made by the Division Bench the 
matter has come before us. 


3. While the case was still pending 
before the learned Single Judge, on 18-9- 
1967 the petitioner made an amendment 
application to the writ petition for the 
incorporation in it of the plea that the 
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village in which the holding is situate 
having come under consolidation opera- 
tions by virtue of the notification dated 
13-3-1959, the proceedings under the Act 
had to be stayed under Section 5 of the 
U. P. Consolidation of Holdings Act 
hereinafter referred to as the Consolida- 
tion Act. This amendment was allowed. 


4, Two questions were canvassed 
before the learned Single Judge. The 
first one related to the correctness or 
otherwise of the Full Bench decision of 
this Court in Raja Yuveraj Datt Singh 
v. Prescribed Authority, 1968 All LJ 292 
= (AIR 1968 All 305) (FB) by which the 
earlier decision in 1964 All LJ 896 was 
overruled. The other one was whether 
the proceedings under the Act would 
have to be abated under the provisions 
of Section 5 of the Consolidation Act. 


5. On the first question it has 
been admitted at the Bar that the deci- 
sion recorded by the Full Bench in 1968 
All LJ 292 = (AIR 1968 All 305) (FB} 
(supra) is correct and does not require 
reconsideration. We are in agreement 
with that decision. 


6. Coming to the second question, 
it may be pointed out that the Act and 
the Consolidation Act are two special 
statutes passed by the U. P. Legislature. 
The long title of the Act provides for the 
imposition of ceiling on land holdings in 
Uttar Pradesh and certain other matters 
connected therewith. The preamble of 
the Act reads:— 


“Whereas it is necessary in the in- 
terest of the community to ensure. in- 
creased agricultural production and to 
provide land for landless agricultural 
labourers and for other public purposes 
as best to subserve the common good; 

And whereas a more equitable distri- 
bution of land is essential; 


And, wherefore it is expedient to 
provide for the imposition of ceiling on 
land holdings in Uttar Pradesh for the 
aforementioned purposes;”’ 

The short title of the Act is “The Uttar 
Pradesh Imposition of Ceiling on Land 
Holdings Act.” This Act was passed in 


1960 and was enforced some time in 
January 1961. 
tA The Consolidation Act was 


passed in 1953 and was enforced some 
time in 1954. The long title of the Con- 
solidation Act is “an Act to provide for 
the consolidation of agricultural holdings 
in Uttar Pradesh for the development of 
agriculture.” The preamble is “whereas 
it is expedient to provide for the consoli- 
dation of agricultural holdings in Uttar 
Pradesh for the development of agri- 
culture.” The short title is “the U. P. 
Consolidation of Holdings Act, 1953.” 


8. It is well settled that the long 
title, the short title and the preamble 
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provide a key to the interpretation of a 
statute. The provisions of the two Acts 
also reveal that the objects of the two 
statutes under consideration are very dif- 
ferent from each other. Whereas the 
purpose of the Act is to carve out 
“surplus land” from the holding of a 
tenure-holder so that it could be distri- 
buted to the landless labourers or be 
utilised for public purpose; the sole func- 
tion of the Consolidation Act is to con- 
solidate the scattered holdings “in exis- 
tence in Uttar Pradesh. It is trite that 
the authorities functioning under both 
the Acts are Tribunals of limited juris- 
diction. It is well settled that limited 
Tribunals must act within the strict 
limits of the power or authority con- 
ferred upon them. (See A. V. D? Costa 
v. B. C. Patel, AIR 1955 SC 412}. at 

9. The only submission of Mr. 
Kazmi. the learned counsel for the peti- 
tioner. is that by virtue of the provisions 
contained in Section 5 of the Consolida- 
tion Act all proceedings including pro- 
ceedings under the Act have to be stayed 
to be ultimately abated. Section 5 of the 
Consolidation Act as it now stands, so 
far as relevant for our purposes, reads: 

“BLY sceccctescestwoeseeccatecte 

(2) Upon the said publication of the 
notification under sub-section (2) of Sec- 
tion 4 the following further consequences 
shall ensue in the area to which notifica- 
tion relates. namely— 

(a) every proceeding for the correc- 
tion of records and every suit and pro- 
ceeding in respect of declaration of rights 
or interest in any land lying in the area, 
or for declaration or adjudication of any 
other right in regard to which proceed- 
ings can or ought to be taken under this 
Act, pending before any court or autho- 


rity whether of the first instance or of 
appeal, reference or revision, shall, on an 


order being passed in that behalf by the 

court or authority before whom such suit 

or proceeding is pending, stand abated; 
(underlined by us) 

Provided that no such order shall be 
passed without giving to the parties 
notice by post or in any other manner 
and after giving them an opportunity of 
being heard; 

Provided further that on the issue 
of a notification under sub-section (1) of 
S. 6 in respect of the said area or part 
thereof, every such order in relation to 
the land lying in such area or part as 
the case may be, shall stand vacated; 

(b) Such abatement shall be without 
prejudice to the rights of the persons af- 
fected to agitate the right or interest in 
dispute in the said suits or proceedings 
before the appropriate consolidation 
authorities under and in accordance with 
the provisions of this Act and the rules 
made thereunder.” 
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Section 49 of the Consolidation Act reads: 
“49, Bar to Civil Court jurisdiction— 
Notwithstanding anything contained 

in any other law for the time being in 

force, the declaration and adjudication 
of rights of tenure-holders in resvect of 
land lying in an area, for which a noti- 

fication has been issued under Section 4, 

or adjudication of any other right aris- 

ing out of consolidation proceedings and 


in regard to which a proceeding could 











or ought to have been taken under this 


Act, shall be done in accordance with the 
provisions of this Act and no Civil or 
Revenue Court shall entertain any suit 
or proceeding with respect to rights in 
such land or with respect to any other 
matters for which a proceeding could or 
ought to have been taken under this 
Act.” 




















(underlined by us) 

It was held by the Full Bench in Badal 
v. Deputy Director of Consolidation, 1970 
All LJ 510 (FB) that the provisions of 
Sections 5 and 49 of the Consolidation 
Act are complementary to each other 
and that when the two are read together, 
stayed is a proceeding in respect of which 
consolidation authorities can give relief or 
it becomes apparent that what can be 
are competent to adjudicate. Thai is the 
effect of the words underlined by us 
above. 


10. In the present case the right 
to decide whether there is “surplus land” 
and to carve it out from the holding of 
a tenure-holder has been conferred upon 
the authorities functioning under the 
provisions of the Act and not on the 
authorities created by the Consolidation 
Act. The two acts operate in two dif- 
ferent fields and the Tribunals created 
under both the Acts must strictly act 
within the limits of their jurisdiction. 


11. Mr. Kazmi has placed reliance 
upon Ram Das v. State of Uttar Pradesh. 
1968 RD (All) 344 where a Division 
Bench of this Court applied the bar of 
Section 5(b) (ii) of the Consolidation Act 
to proceedings before ceiling authorities. 
It was observed as follows in that case: 

“Once in an objection under Sec- 
tion 10 the appellant took the stand that 
what was recorded in his name in the 
record of rights did not actually con- 
stitute his holding, it necessarily raised a 
dispute which required to be stayed 
under Section 5(b) (i) of the U. P. Con- 
solidation of Holdings Act reproduced 
above. On that point there has been no 
serious controversy before us by the 
other side either.” 

With great respect to the learned 
Judges who decided Ram Das’s case we 
are unable to subscribe to their views 


v. State (FB) (Sahai A. C. J.) A-I. R. 


There can be cases where there might 
be some overlapping or conflict in the 
administration cf two special Acts. In 
such cases in order to decide which 
special Act will govern the controversy 
in question one has to find out the “pith 
and substance’ of the controversy and 
the principal question involved in the 
case. It is trite that the two special Acts 
must be read together harmoniously. If 
a person makes an objection under Sec- 
tion 10 of the Consolidation Act to the 
effect that he is the tenure-holder of a 
land by ignoring the provisions of the 
Act and by including the “surplus land” 
in his holding, the consolidation autho- 
rities would have no jurisdiction to decide 
the matter relating to “surplus land” and 
will have to proceed on the footing that 
the land declared “surplus” does not 
belong to the tenure-holder. The con- 
solidation authorities can only consoli- 
date what belongs to the tenure-holder 
and cannot consolidate the land which 
has been declared “surplus” and for that 
reason belongs to the government. The 
consolidation authorities have no juris- 
diction either to question the correct- 
ness of the declaration relating to the 
surplus land or to decide a matter under 
the Act in the name of deciding a dis- 
pute under the Consolidation Act. The 
provisions of the Consolidation Act can- 
not be read so as to render the Act re- 
pealed or inoperative. When a person, 
by ignoring an order passed by the pre- 
scribed authority and confirmed by the 
District Judge under the provisions of 
the Act. claims the “surplus land” to be 
his. the principal question for decision 
is as to whether the land has been valid- 
lv declared “surplus” and the adjudica- 
tion of that question is beyond the juris- 
diction of the consolidation authorities. 
It might appear to be a case of apparent 
conflict or overlapping between the two 
statutes, but inasmuch as the pith and 
substance of such a controversy is whe- 
ther the land has been validly declared 
as “surplus”. consolidation authorities 
would have no jurisdiction to decide it. 


12. It may be added that, as was 
held by the Full Bench of this Court in 
1970 All LJ 510 (FB) (supra) the jurisdic- 
tion of the courts or authorities is barred 
only in respect of matters which can 
validly be decided or adjudicated upon 
by consolidation authorities either fully 
or substantially. The question of “sur- 
plus land” can neither substantially nor 
fully be decided by consolidation autho- 
rities. The provisions of Section 5 of the 
Consolidation Act cannot therefore be 
attracted to the present case. 


13. If Mr. Kazmi’s arguments 
were accepted or effect were to be given 
to 1968 RD (All) 344 (supra), the result 
would be that the Act would become a 
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dead letter and the petitioner would save 
2,000 acres of land without any part of 
his holding being declared “surplus”. It 
is well known that ceiling and consolida- 
tion operations are going on throughout 
the State. If ceiling proceedings are 
abated under Section 5 of the Consolida- 
tion Act there would be no ceiling opera- 
tions in the whole State. which would 
result in making the Act dead or in- 
effective or repealed. This would not be 
reading of the two Acts harmoniously. 
The two Acts must co-exist. We, there- 
fore overrule 1968 RD 344 (All) (supra). 


14, It may be added that the ob- 
jection that proceedings under the Act 
had to be stayed under Section 5 of the 
Consolidation Act was taken neither be- 
fore the prescribed authority nor the Dis- 
trict Judge and has been taken for the 
first time in the writ petition in this 
Court. As the words underlined by us 
in Section 5 would show, what can be 
abated are proceedings relating to cor- 
rection of records and every suit and 
proceedings in respect of declaration of 
rights or interest in any land.........06 vie 
or for declaration or adjudication of any 
other right in regard to which proceed- 
ings can be taken under this Act pend- 
ing before any court or authority whe- 
ther of the first instance or of appeal 
reference or revision ..---..---...-.6-+ > In the 
instant case, the High Court is neither 
the court of first instance nor of appeal 
nor of revision. The proceedings for 
declaring surplus land are neither pro- 
ceedings for correction of records nor are 
they in the nature of suit or proceedings 
is respect of declaration of right or in- 
terest in any land, nor do they contem- 
plate an action with regard to which 
proceedings can or ought to be taken 
under the Consolidation Act. In our 
opinion. therefore, Section 5 does not 
apply to the facts before us. 


15. We would also like to point 
out that inasmuch as objection was not 
taken before the prescribed authority or 
the District Judge, their orders can- 
not be considered to be without 
jurisdiction and the proceedings be- 
fore them, which are now over, cannot 
be abated. Even on the assumption that 
Section 5 of the Consolidation Act ap- 
plies to the facts of the present case, the 
orders of the ceiling authorities would 
not be without jurisdiction. We find 
support for this view from Bahadur v. 
Bachai. 1962 All LJ 817 = (AIR 1963 
All 186) and Lakhpat Singh v. Dal Singh, 
1964 All LJ 1049. 


16. Learned counsel for the par- 
ties have jointly stated that no other 
question is involved in this writ petition. 
The learned District Judge has in his 
judgment committed an error in so far 
as he has not followed the Full Bench 
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decision of this Court in 1968 All LJ 292 
= (AIR 1968 All 305)(FB) (supra). We, 
therefore, allow this writ petition, quash 
the order of District Judge dated 31st 
January. 1964 and direct him to rehear 
the appeal and decide it afresh, keeping 
in mind the decision recorded by this 
Court in 1968 All LJ 292 = (AIR 1968 
All 305) (FB) (supra). It will be open 
to the petitioner to choose the plots or 
parts of plots which it would like to re- 
tain with itself, so long as the area 
thereof dces not exceed the area which 
it is entitled to retain under the Act. 
In the circumstances of the case we direct 
the parties to bear their own costs. 


17. We further direct that the 
proceedings before the consolidation 
authorities shall remain stayed until the 
ceiling matter has been decided by the 
District Judge. 

. Petition allowed. 
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R. S. PATHAK, J. 
Sohanlal Bajaj. Petitioner v. District 
Magistrate, Bulandshar and another, 
Respondents. 


art Petn. No. 3688 of 1965, D/- 6-7- 


Municipalities — U. P. Municipalities 
Act (2 of 1916), S. 81 (as amended in 
1964)—U. P. Municipal Board Surcharge 
Rules (1948) — Surcharge liable to be 
recovered from Municipal President for 
loss caused to the Board under Rules — 
Rules found ultra vires as being framed 
without any provisions under the un- 
amended Act — Amendment of Act in 
1964 by introduction of S. 81 enabling 
recovery of losses by way of surcharge — 
Section 81 not being retrospective in 
operation cannot help in recovering loss 
found due prior to amendment. 

(Para 4) 


S. S5. Bhatnagar, for Petitioner; 
Standing Counsel. for Respondents. 


ORDER: The petitioner was Presi- 
dent of the Municipal Board, Dibai from 
August 18, 1957 until January 30, 1960. 
During the term of office he appointed 
one Mohd. Idris as a toll peon of the 
Municipal Board. Subsequently. it trans- 
pired that Mohd. Idris was not qualified 
for appointment to that post. The Ex- 
aminer, Local Fund Accounts. raised an 
objection to the payment of Rs. 703.02 
te Mohd. Idris on account of salary and 
allowances. The petitioner was called 
upon to submit an explanation explain- 
ing the circumstances in which he had 
appointed Mohd. Idris. The explanation 
was found insufficient and was rejected. 


HN/IN/D929/70/BDB/M 





138 All. 


On March 27, 1965, the State Govern- 
ment directed the District Magistrete to 
take proceedings to recover the saié sum 
of Rs. 703.02 from the petitioner as sur- 
charge. The District Magistrate informed 
the petitioner that he was liable to 
deposit the said amount in the treasury 
of the Municipal Board. The petitioner 
now prays for relief under Art. 226 of 
the Constitution. 


2. The proceedings for recovery 
of the impugned surcharge are admiitedly 
being taken under the Municipal Board 
Surcharge Rules, 1948. Rule 3(1) pro- 
vides that in a case where the Examiner. 
Local Fund Accounts, "U. P. considers 
that there has been a loss of any money 
belonging to the Board as a direct con- 
sequence of the misconduct of the Presi- 
dent of the Board, he may report the 
matter to the Government who may call 
upon the President to explain in writing 
why he should not be surcharged with 
the amount which represents the loss 
caused to the Board. Rule 4 empowers 
the Government if it considers that the 
explanation is inadequate, to make an 
order of surcharge. That order, by 
virtue of sub-rule (2) of R. 4 has been 
declared final and no-.appeal lies against 
it. 

3. The principal contention of 
learned counsel for the petitioner is that 
the U. P. Municipal Board Surcharge 
Rules, 1948 are ultra vires inasmuch as 
there is no statutory sanction in the 
Municipalities Act for the enactment of 
those rules. Learned counsel has taken 
me through the provisions of the Act 
and it does appear that at the time when 
the rule was framed no such prevision 
existed. Learned counsel for the respon- 
dents relies upon Section 81 of the Act. 
Section 81 provides that the President of 
the Board shall be liable to surcharge for 
the loss of any money if such loss is a 
direct consequence of his neglect or mis- 
conduct while acting as President. In 
substance, Section 81 embodies what is 
provided by the U. P. Municipal Board 
Surcharge Rules. Section 81 was, how- 
ever, substituted in the Municipalities 
Act by U. P. Act No. 27 of 1964. That 
amendment was not effected with re- 
trospective effect. Inasmuch as there 
was no liability to surcharge upon the 
petitioner at the time when the loss to 
the Board is said to have been occasion- 
ed recourse cannot be had to Section 81. 
The President becomes liable to sur- 
charge when the loss is occasioned to the 
Board. 


4. As the U. P. Municipal Board 
Surcharge Rules, 1948 are ultra vires and 
Section 81 of the Municipalities Act can- 
not be invoked, the proceedings against 
the petitioner for recovery of surcharge 
are without the sanction of law. 


[Prs. 1-5] Mehrunnisa v. Noor Mohammad (Seth J.) 


A.1.R. 


5. The petition is allowed. The 
proceedings for recovery of surcharge 
against the petitioner are quashed. The 
petitioner is entitled to his costs. 

Petition allowed. 
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YASHODA NANDAN AND 
H. N. SETH, JJ. 

Mehrunnisa, Applicant v. 
Mohammad, Opposite Party. 

Criminal Reference No. 568 of 1958, 
D/- 21-7-1970. 

(A) Criminal P, C. (1898), S. 488 (3), 
first pröviso — Enforcement of order for 
maintenance — Offer to maintain wife 
provided she lives with him can be put 
forward asa ground for not paying future 
maintenance provided it is bona fide and 
there is unjustified refusal on part of wife: 
— It cannot however exonerate husband 
from previous breaches of order — First 
proviso governs sub-sec. (3). 


The first proviso to Sec. 488 (3) was! 
meant to govern Sec. 488 (3) to which it 
has been added as a proviso. AIR 1958 
Mys 128 & AIR 1968 Pat 139, Rel. on. j 

(Para 18) 


An offer made to maintain a wife on 
condition of her living with the husband 
does not operate retrospectively so as to 
provide a justification for the earlier 
breaches of the order made under Sec- 
tion 488 (1). The husband can resist en- 
forcement of the order in respect of such 
breaches which are covered by Sec. 488 
(4) aiid also take steps for getting the 
order made under Section 488 (1) can- 
celled. This, however, does not mean 
that so long as the order made under Sec- 
tion 488 (1) is not cancelled, its enforce- 
ment cannot be resisted even if it be 
shown that there was sufficient cause for 
not complying with the order. 


Noor 


(Para 17) 


The scheme of Section 488 shows 
that after an order under Section 488 (1) 
has been made, the grounds on which it 
was made cannot be considered over 
again while considering an application 
for enforcement of the order. Non-pay- 
ment of monthly allowance2 constitutes an 
independent breach of the order every 
month during which the allowance is not 
paid. If the husband raises a plea that 
there was sufficient cause for his not com- 
plying with the order, the cause must 
have come into existence before the 
breach occurred. A subsequent cause will 
not have the effect of doing away with an 
earlier breach. A person who has been 
directed to make payment of allowance 
to his wife. who is living separately from 
him, can make a genuine offer to main- 
tain his wife on condition of her living 
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with him and if she refuses to live with 
him without any just ground, the wife 
may cease to be entitled to receive fur- 
ther maintenance and it may constitute 
sufficient cause for not complying with 
the order after the offer is made. 


(Para 36) 

(B) Criminal P. C. (1898), Sec. 488 

(3) — Enforcement of order — ‘Fails 
without sufficient cause’ —- Causes which 


can be urged against enforcement must 
be subsequent to passing of order under 
S. 488 (1). 

Normally an order made under Sec- 
tion 488 (1) has got to be complied. with 
by the husband unless certain changes in 
the situation of husband and wife take 
place after making of the order which 
may be classed as sufficient cause for his 
failing to comply with the order and 
which make it inexpedient to enforce it 
against the husband. In reply to an 
application under sub-section (3) to Sec- 
tion 488 only such causes can be urged 
which were not the subject-matter of 
challenge or contest when the order 
under sub-sections (1) and (2) was made 
and if on facts a plea which was open to 
the husband at the time when he contest- 
ed the claim of his wife but was not so 
raised by him, is advanced at the time 
when she applies for a warrant of execu- 
tion, it cannot be considered under sub- 
section (3). AIR 1957 All 658, Foll: AIR 
1942 Bom 258 & AIR 1959 All 767 & AIR 
1952 Madh Pha 53 & AIR 1953 Cal 343, Ex- 
plained and held not in conflict with AIR 
1957 All 658. (Para 21) 


(C) Criminal P. C. (1898), See. 488 — 


Sub-section (4) is to be read not only 
with sub-sections (1) and (5) but also 
with sub-section (3) — Grounds under 


sub-sec. (4) can be pleaded in bar of en- 
forcement of order for maintenance — 
AIR 1957 All 658, Overruled. 


Section 488 (4) clearly applies to a 
case where an allowance has been fixed 
and thereafter the wife starts living in 
adultery or if without any sufficient rea- 
son she refuses to live with her husband 
or if they start living separately by 
mutual consent. By interpreting sub- 
section (4) in this manner the very object 
of Section 488, Criminal P. C. will not 
be frustrated. The intention of the legis- 
lature is clear that a husband is not to 
be compelled to maintain a wife who be- 
comes unvirtuous or who is so unreason- 
able as not to live with him and perform 
her wifely functions. The legislature also 
protected the wife by providing that she 
may refuse to live with the husband and 
perform her conjugal functions, if there 
is sufficient reason for the same. 

(Para 29) 

The view taken in AIR 1957 All 658 
by Mulla, J. that sub-section (4) of Sec- 
tion 488, Criminal P. C. is to be read with 
sub-section (5) or sub-section (1) but not 
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with sub-section (3) of Section 488, Crimi- 
nal P. C. is not correct. 
(Para 26) 


Section 488 (3) has not defined as to 
what sufficient cause for failure to com- 
ply with the order would be, and has left 
it to the Court to decide this on the facts 
of each individual case. Sub-section (4) 
mentions three causes in which main- 
tenance allowance is not receivable by a 
wife. A fortiori existence of the ground 
mentioned in sub-section (4) on which 
the maintenance is not receivable by a 
wife would be sufficient ground for the 
husband for not paying the maintenance 
amount and as such if he does not comply 
with the order, he can put up these 
grounds as sufficient cause for not com- 
plying with it. (Paras 31, 32) 


(D) Criminal P. C. (1898), Sec. 488 
(3) — Cancellation of order — Effect of 
— Has no retrospective effect — It does 
not exonerate husband from breaches 
committed prior to cancellation but he 
would be liable to pay previous arrears. 
AIR 1957 Cal 115 & AIR 1963 Andh Pra 
407 & AIR 1942 Bom 258 & AIR 1952 
Madh Bha 53, Dissented from. 


An order under Section 488 (1) is 
cancelled under sub-section (5) for the 
reasons mentioned therein in case those 
reasons have come into existence after 
the order under Section 488 (1) is made. 
The order is not cancelled on the ground 
that it was erroneous or without jurisdic- 
tion. The order exists till such time as it 
is not cancelled. AIR 1957 Cal 115 & 
AIR 1963 Andh Pra 407, Diss. from; 1968 
All LJ 1099, Rel. on. 


Hence, the view that once the order 
under Sec. 488 (1) is cancelled it would 
not be enforceable even for the period 
prior to that when such a change in 
situation took place which led to the 
cancellation of the order under Sec. 488 
(5), is not correct. If in proceedings for 
recovery of arrears, the husband makes 
an offer to maintain her provided she 
lives with him and it is found that the 
refusal by the wife to live with the 
husband is not reasonable and the order 
under Section 488 (1) is cancelled on that 
ground, it would not affect the proceed- 
ings for enforcement of the order prior 
to the date of the offer. AIR 1942 Bom 
258 & AIR 1952 Madh Bha 53, Dissented 
from. (Para 42) 
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(1968) AIR 1968 Pat 139 (V 55) = 
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Bashir Ahmad, for Applicant; N. D. 
Ojha and V. D. Ojha, for Opposite Party. 


SETH, J.:—This criminal reference 
has come up before us on a reference 
made by D. D. Seth, J. as he thought that 
there was conflict between the apinions 
of Mulla, J. and Desai, J., on the point 
involved in this case, as expressed by 
them in the cases of Ram Kishore v. 
Smt. Bimla Devi, AIR 1957 All 658 and 
Ramji Malviya v. Smt. Munni Devi, AIR 
1959 All 767. 


2. Facts giving rise to this re- 
ference are that on 2lst of June, 1966. 
the City Magistrate Allahabad made an 
order under Section 488 (1), Criminal 
P. C. directing Noor Mohammad (herein- 
after referred to as the opposite party} to 
pay maintenance to his wife Smt. 
Mehrunnisa (hereinafter referred to as 
the applicant) at the rate of Rs. 40/- per 
month. The order was made on the find- 
ing that as the applicant became incap- 
able of bearing children, opposite party ill- 
treated her and turned her ous of his 
house. The applicant had sufficient rea- 
son to live away from her husband and 
the opposite party had sufficient means 
to maintain her, but he refused and 
neglected to do so. 

_ 3. The opposite party filed an ap- 
plication in revision before the Sessions 
Judge, Allahabad and obtained a stay 
order on 16th October, 1966. The stay 
erder was, however, , vacated..on 6th of 
May, 1967: ‘A*f€vision application was 
then filéd béfore this Court, which was 
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also dismissed.on 8th November, 1967. In 
spite of the dismissal of revision applica- 
tions the opposite party did not pay the 
maintenance allowance. The applicant 
therefore, moved an application dated 9th 
of January, 1968, under Section 488 (3) 
of Criminal P. C. praying that the salary 
of the opposite party be attached and he 
be arrested for recovering the arrears of 


maintenance due to her for the period 
21st June, 1966 up to data. 
4. On 20th January, 1968. the 


Magistrate made an order for issue of 
realisation warrant and notice, in respect 
of four months’ maintenance allowance 
and fixed 6th February, 1968, for further 
orders The record, however, shows that 
the notice issued to the opposite party 
required him to pay Rs. 240/- as arrears 
of maintenance for six months and it 
was also mentioned therein that if he 
failed to pay the amount necessary war- 
rant under Section 488 (3), Criminal P. C. 
would be issued against him. On 6th of 
February, 1968, the oprosite party did 
not appear before the Court and the 
Magistrate made an order directing issue 
of warrants to the Station Officer Tundla 
to attach moveable property of the oppo- 
site party worth Rs. 480 (12 months’ 
maintenance) and in case no property was 
available to arrest him and produce him 
before the Court. The opposite party ap- 
peared before the Court on 12th of 
February, 1968, and stated that the notice 
issued to him was served upon him on 
10th ' February, 1968, through the Divi- 
sional Superintendent, Northern Railway, 
and that he was arrested on that date by 
a police constable saying that there was 
a warrant for his arrest. The opposite 
party contended that in case he had been 
arrested in connection with the payment 
of maintenance he would pray for some- 
time, so that he may arrange the money 
and pay the maintenance amount as he 
had no ready cash with him at that time. 
The Court thereupon directed him to pay 
the maintenance amount within a week 
and fixed 22nd February, 1968, for fur- 
ther hearing in the case. He was also 
directed to be released an his executing 
a personal bond for Rs. 1,000/-. 


5. On 20th February, 1968, the 
opposite party moved another application 
stating that after the crder dated 21st 
June, 1966, made by the Magistrate 
directing payment of maintenance, he 
filed a revision application against the 
said order before the learned Sessions 
Judge, Allahabad, who admitted it and 
stayed payment of maintenance allow- 
ance. The learned Sessions Judge, how- 
ever directed the opposite party to depo- 
sit the arrears of maintenance and order- 
ed that the application in revision would 
be “Heard only if the arrears were depo- 
sited. The opposité party Had gone up in 
revision before the High Court, which 
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became infructuous as the Sessions Judge 
himself modified that order. The oppo- 
site party made best efforts to procure 
the money, but he failed to do so and 
thus he had no sufficient means to pay 
the maintenance allowance. His applica- 
tion in revision against the order of the 
learned City Magistrate granting main- 
tenance was still pending in the Court of 
Session and, therefore he prayed that 
the City Magistrate be pleased to stay 
the order of realisation of maintenance 
allowance in the interest of justice and 
ta cancel the bail bond. On the same day 
the learned Magistrate made an order 
directing the opposite party to show 
cause on 22nd February, 1968, as to why 
he has failed to pay the amount and fix- 
ed 29th July, 1968, for arguments as to 
which party should be required to adduce 
evidence in the case. 


6. The order-sheet indicates that 
on 21st February, 1968, the opposite party 
appéared before the Court and made a 
statement, on which the learned Masis- 
trate made the following order :— 

“The opposite party has stated that 

he has no sufficient cause to pay the 
maintenance allowance. Let him adduce 
evidence on 29th February, 1968.” 
We feel that there is an error in record- 
ing the order. In all probability what 
the opposite party stated before the 
Court was that he had sufficient cause for 
not paying the maintenance allowance. 
In case the party had admitted that he 
had no sufficient cause to pay the main- 
tenance allowance there was no point in 
requiring him to adduce evidence on 29th 
of February, 1968. Applications were 
also made for issuing processes to certain 
witnesses. The case thereafter could not 
be taken up for hearing up till 31st May. 
1968, for one reason or the other. 

7. On 31st May 1968, another ap- 
plication was moved on behalf of the 
opposite party stating that he offered to 
maintain his wife on condition that she 
lived with him. He also prayed that in 
case Smt. Mehrunnisa refused to live with 
him the maintenance order should be 
cancelled. The case was then fixed for 
6th of June, 1968, on which date it was 
ordered that it should be listed on 7th 
June, 1968, to enable Smt. Mehrunnisa 
to make a statement in respect of the 
application dated 31st May, 1968. Smt. 
Mehrunnisa stated that she did not want 
to live with her husband as there was 
danger to her life. Thereafter, argu- 
ments of both the parties were heard on 
27th of June, 1968. 

8. The opposite party nenia 
before the Magistrate that if the grounds 
of refusal by the applicant to live with 
him were not just, the opposite party 
could not be asked to pay maintenance 
allowance. He relied upon the case of 
Kamla Sundari v. Nilmony Das, AIR 1953 
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Cal 343, wherein it had been held that in 
an application moved under Sec. 488 (3) 
a Magistrate should hold an enquiry on 
the objections filed by the husband and 
must satisfy himself as to the sufficiency 
of cause before issuing distress warrant. 
On behalf of the applicant two arguments 
were raised: (1) that even if the wife was 
prepared to go and live with the husband 
she was entitled to maintenance for the 
period during which there was no offer 
by the husband to maintain her and she 
had lived separately. and (2) that the 
wife had sufficient reason not to live with 
her husband because of cruelty, which 
fact had already been decided by the 
Court at the time of making an order of 
maintenance under Sec. 488 (1). Crimi- 
nal P C. In the circumstances the offer 
made by the husband on 3ist May, 1968, 
was meaningless and could not be con- 
sidered. 


9. The learned Magistrate held 
that even if this point had been decided 
earlier by the Court while making the 
order for pavment of maintenance allow- 
ance, it could again be raked up in pro- 
ceedings under Section 488 (3), Criminal 
P. C. He was of opinion that if it was 
not so there was hardly any point in 
introducing sub-clause (iii) to Section 488. 
The legislature did not make any excep- 
tion in the case to the effect that where 
this point had already been decided it 
cannot be raised subsequently. He, there- 
fore, ordered that the applicant should 
produce evidence to satisfy the Court 
that there was just ground for her refusal 
to live with her husband and directed the 
case to be listed for adducing evidence on 
9th of July, 1968. 


10. Being aggrieved by the order 
dated 27th of June, 1968, the applicant 
filed a revision before the Sessions Judge, 
Allahabad. Learned Sessions Judge held 
that the proviso added below sub-section 
(3) of section 488, Cr. P. C. did not mean 
that it applied only to that sub-section. 
According to him the entire scheme of 
the section had to be considered, which 
showed that if the court considered a 
point while making an order of payment 
of maintenance allowance, the same point 
could not be agitated over again in an 
application moved under section 488 (3). 
In this case, the point that the wife had 
sufficient reason to live away from her 
husband had already been considered 
at the time of making an order under sec- 
tion 488 (1), and, therefore, the same 
point could not be tried over again while 
dealing with application under section 
488 (3) of the Cr. P. C. He accordingly 
recommended to the High Court that the 
revision application filed by the applicant 
against the order dated 27th of June, 
1968, be allowed and the direction made 
by the City Magistrate that the applicant 
should adduce evidence to justify her re- 
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fusal to live with her husband, be 
quashed. 

11. When the reference came up 


for hearing before a learned Single Judge 
of this Court, it was contended on behalf 
of the applicant that the finding record- 
ed by the Magistrate while making an 
order under Section 488 (1) of the Crimi- 
nal P. C. to the effect that-there was suffi- 
cient cause for the wife to live separately 
from her husband would operate as res 
judicata and it is not open to the oppo- 
site party to raise the question again by 
making an offer to maintain the wife on 
condition that she lives with him, in en- 
forcement proceedings under Section 488 
(3). For this purpose, amongst other 
cases, reliance was placed on the case of 
AIR 1957 All 658 (supra) wherein Mulla. 
J. held as follows :— 

“The principle of res judicata applies 
as proceedings under Section 488 are of 
quasi civil nature. In any cause that 
existed at the time when the order was 
passed, it is not open to the huskand to 
have the såmè reason considered by the 
Court again under sub-section (3).” 

12. Learned counsel for the oppo- 
site party argued that in accordance with 
the views expressed by Desai, J. in the 
case of AIR 1959 All 767 (supra), he 
could make a fresh offer during proceed- 
ings under Section 488 (3) and if the wife 
refused to live with him without any 
sufficient cause the order of maintenance 
could not be enforced and as such the 
order made by the Magistrate that the 
applicant should adduce the evidence 
to justify her refusal to live with him 
was correct and the reference made by 
the Sessions Judge deserves to be reject- 
ed. The learned Single Judge was of 
opinion that the observations made in the 
two cases cannot be reconciled and, 
therefore he made the present reference 
to a Division Bench. 

13. Before us, learned counsel ap- 
pearing for the parties took up two 
extreme positions. Counsel for the ap- 
plicant argued that proviso added io Sec- 
tion 488 (3) which runs as follows :— 
“Provided that, if such person offers 
to maintain his wife on condition of her 
living with him and she refuses to live 
with him, such Magistrate may consider 
any grounds for refusal stated by her, 
and may make an order under this sec- 
tion notwithstanding such an offer, if he 
is satisfied that there is just ground for 
so doing.” 
is in fact a proviso to Section 488 (1) and 
has nothing to do with the enforcement 
of the order under Section 488 (3). Ac- 
cording to him the legislature did not 
intend that after an order has been made 
under Section 488 (1) after full enquiry, 
a second opportunity should be given to 
the husband for getting a detailed en- 
quiry held to enable him to go behind 
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the order made under Section 488 (1), 
Criminal P. C. He contended that so 
long as the order under Section 488 (1) 
stood and is not cancelled under Sec. 488 
(5) it has got to be enforced and there is 
no scope for a fresh offer being made by 
the husband to maintain the wife on 
condition that she lives with him. 


o 4. Learned counsel for the oppo- 
site party, however, argued that proviso 
to Section 488 (3) was in fact meant to 
be a proviso to that sub-section and the 
legislature did intend to give a second 
opportunity to the husband to make an 
offer to maintain his wife on condition 
that she lives with him. He had a right 
to make that offer at any stage and if the 
offer is turned down by the wife without 
any cause the order of maintenance could 
not be enforced against him. Refusal of 
the wife to live with the husband in such 
circumstances will constitute sufficient 
cause for not paying the maintenance 
allowance, within the meaning of Sec- 
tion 488 (1), Criminal P. C. and that it is 
not necessary for the husband to get the 
order cancelled before resisting its en- 


forcement. 
15. Section 488 provides a swift 
and cheap remedy against any person 


who despite means neglects or refuses tc 
maintain his wife. This section has been 
divided into eight sub-sections. Sub-sec- 
tion (1) provides that certain Magistrates 
may, upon proof of neglect or refusal to 
maintain his wife, by a person having 
sufficient means to do so, may make an 
order directing such person to make a 
monthly allowance for the maintenance 
of wife, at such rate, not exceeding 
Rs. 500/- in the whole. Sub-section (2) 
provides the date from which the main- 
tenance allowance directed to be paid 
under sub-section (1) becomes payable. 
Sub-section (3) provides for the enforce- 
ment of the order. In sub-section (4) a 
provision has been made that in three 
conditions, viz. (1) where the wife is 
living in adultery, (2) where without any 
sufficient reason she refuses to live with 
her husband and (3) where they are 
living separately by mutual consent she 
would not be entitled to receive any main- 
tenance. Sub-section (5) makes a provi- 
sion for cancellation of the order of main- 
tenance made under Section 488 (1) on 
the same grounds on which she becomes 
disentitled to receive any maintenance 
allowance. Sub-sections (6) to (8) concern 
the procedure tc be adopted in dealing 
with the application, power of the Court 
to award costs and the place where the 
proceedings can be taken. 


16. A perusal of the provisions of 
Section 488 indicates that before an order 
under Section 488 (1) is made a full en- 
quiry is held and an order of maintenance 
is made provided it is established to the 
satisfaction of the Court that the husband 
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having sufficient means has neglected or 
refused to maintain the wife. In view of 
sub-section (4), which provides that no 
wife shall be entitled to receive an allow- 
ance from her husband under Section 488 
if she is living in adultery or if without 
any sufficient reason she refused to live 
with her husband or if they are living 
separately by mutual consent, no order 
under Section 488 (1) will be made even 
though it may be established that the 
husband has refused or neglected to 
maintain her. On proof of the fact that 
the husband has necessary means to 
maintain his. wife and has neglected or 
refused to maintain her, it would not be 
proper for a Magistrate to refuse a prayer 
for maintenance on grounds other than 
mentioned in sub-section (4) of Sec. 488. 
After an order has been made under Sec- 
tion 488 (1) it has got to be enforced 
under S. 488 (3), but the legislature was 
conscious of the fact that after making 
the order under Section 488 (1) certain 
change in the situation of husband and 
„wife may take place because of which the 
husband may be justified in not paying 
‘the maintenance allowance and it may 
become inexpedient and improper to en- 
fforee the order made under Section 488 
(1), and, therefore, it made a provision 
that if a person ordered to pay main- 
tenance fails without sufficient cause to 
comply with the order, any such Magis- 
trate may, for every breach of the order, 
issue a warrant for levying the amount 
due in the manner provided for levying 
fines and may also sentence such person, 
for the whole or any part of the each 
month’s allowance remaining unpaid after 
execution of the warrant, to imprison- 
ment for a term which may extend to 
one month or until payment if sooner 
made. A perusal of this sub-section shows 
that in a case where an order has been 
made directing payment of a monthly 
allowance the legislature considered the 
non-payment of allowance for each 
month as an independent and separate 
breach of the order and in such a case 
the person concerned has to show to the 
satisfaction of the Court that there is suffi- 
cient cause for each of such breaches 
separately. In other words, he will be 
absolved of his liability in respect of 
only such breaches for which there is 
sufficient cause for non-payment and not 
in respect of other breaches for which 
there is no sufficient cause for non-pay- 
ment. This clearly indicates that the 
facts to be considered under this sub-sec- 
tion are those which must have come into 


existence after making the order ‘under 
Section 488 (1). 
17. Legislature also wanted to 


safeguard that an order made under Sec- 
tion 488 (1) should not stand in the way 
of reconciliation between husband and 
wife and that as far as possible the wife 
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should be maintained by the husband 
while living with him. Keeping this end 
in view it provided in sub-section (4) that 
a wife would not be entitled to receive 
any maintenance allowance if she is living 
separately from her husband without any 
sufficient cause. Once it is held that the 
wife had sufficient cause for living 
separately from her husband she becomes 
entitled to receive maintenance allowance 
on proof of the fact that the husband had 
sufficient means to maintain her and he 
neglected or refused to do so, but as the 
legislature did not intend a permanent 
estrangement of relationship between 
husband and wife it left it open to the 
husband to make an offer to the wife to 
maintain her on condition that she lives 
with him even after an order under Sec- 
tion 488 (1) has been made. If this, offer 
is found to be genuine and the wife still 
refuses to live with him she becomes dis- 
entitled to receive maintenance from her 
husband under sub-section (4) of Sec- 
tion 488. That is why a provision has 
been added in sub-section (3) to the effect 
that if such a person offers to maintain 
his wife on condition of her living with 
him and she refuses to live with him such 
Magistrate may consider any grounds of 
refusal stated by her and must make an 
order under this section notwithstanding 
such offer if he is satisfied that there is 
just ground for so doing. So long as, 
after making an order under Section 488 
(1), an offer is not made by the husband 
to keep the wife with him, no question 
of considering whether there is a just 
cause for the wife to live separately 
from the husband and of not enforcing 
the order under Section 488 (1) would 
arise. An offer made to maintain a wife 
on condition of her living with the 
husband does not operate retrospectively 
so as to provide a justification for the 
earlier breaches of the order made under 
Section 488 (1). It may be that if a 
genuine offer is made by the husband to 
maintain his wife on condition that she 
lives with him and if there is no sufficient 
reason for the wife to remain away from 
her husband, it may provide a sufficient 
reason for the husband not to comply 
with the order made under Section 488 
(1) and the breaches subsequent to the 
offer made may stand condoned, but it 
will not provide a justification for earlier 
breaches and the order in respect of 
breaches committed prior to the offer 
will have to be enforced in accordance 
with Section 488 (3). A perusal of sub- 
section (5) also indicates that if since after 
making the order a change in the situa- 
tion has taken place and the wife has 
started living in adultery or without suffi- 
cient reason she refuses to live with her 
husband or that they are living separate- 
ly by mutual consent the Magistrate shal] 
cancel the order made under sub-sec- 
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tion (1). Neither this sub-section nor 
sub-section (4) were intended to give a 
power to the Magistrate to question the 
correctness of the order already made 
under Section 488 (1). In sub-section (3) 
a provision has been mace to enable the 
husband to show cause why the order be 


not enforced and not for enabling him to. 


show that the order itself should not have 
been passed. In our opinion, the husband 
can resist enforcement of the order in 
respect of such breaches which are cover- 
ed by Section 488 (4) and also take steps 
for getting the order made under Sec- 
tion 488 (1) cancelled. This, hewever, 
does not mean that so long as the order 
made under Section 488 (1) is not can- 
celled, its enforcement cannot be resisted 
even if it be shown that there was suffi- 
oon cause for not complying with the 
order. 


18. We are unable to accept the 
argument advanced on behalf of the ap- 
plicant that proviso to sub-section (3) 
which enables a husband to make an 
offer to maintain his wize on condition 
that she lives with him is not a proviso to 
sub-section (3) but it is a proviso to sub- 
section (1) of Section 488. As stated 
earlier Section 488 (1) concerns itself with 
making an order of maintenance, where- 
as Section 488 (3) deals with enforce- 
ment of that order. The proviso indicates 
one of the circumstances in which the 
order made under Section 488 (1) need 
not be enforced. The setting of this pro- 
viso also indicates that it was meant to 
govern Section 488 (3). The other proviso 
to sub-section (3) is clearly a proviso 
which is meant to govern sub-section (3), 
and if this be so there is no reason to 
think that the earlier proviso wes not 
meant to apply and to govern the provi- 
sions of sub-section (3). By holding that 
the proviso in question governs sub-sec- 
tion (3) we would be advancing the pur- 
pose of the legislature in the manner 
already explained. In the circumstances 
we see no reason for not giving effect to 
the provision in a normal and natural 
manner and to hold that it does not 
govern sub-section (3) under which it has 
been added. Case law on the subject 
indicates that there is some divergence in 
judicial opinion on the question whether 
this proviso also governs the Section 488 
(1). One view as expressed by Hegde, J 
in (Syed Ahmad v. N. P. Taj Begum), AIR 
1958 Mys 128, is that this proviso has got 
to be taken into consideration while mak- 
ing an order under S. 488(1). A contrary 
view has been expressed by Prasad, J. in 
the case of Subhagidevi v. Murli Pradhan, 
AIR 1968 Pat 139, in which he held that 
sub-section (3) including its two provisos 
have no application at a time when 
Magistrate is called upon to pass an order 
under Section 488 (1). Both the points 
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of view, however, recognise that the two 
provisos added to sub-section (3) of Sec- 
tion 488, govern it. No case has been 
cited to show that the provisos added 
under sub-section (8) to Sec. 488, Crimi- 
nal P. C. were not meant to govern that 
sub-section. In the circumstances, we 
see no reason for not giving effect to 
this proviso in a normal and natural 
manner and to hold that it does not 
govern sub-section (3) to Section 488 
under which it has been added. In the 
case before us we are not concerned 
with the question whether these provisos 
also govern Section 488 (1). We accord- 
ingly reject the argument raised on 
behalf of the applicant that the first 
proviso under Section 488 (1) was meant 
to govern only Section 488 (1) and not 
Section 488 (3) and so long as the order 
of maintenance passed under Section 488 
(1) is not cancelled, the husband cannot 
make an offer to maintain his wife on 
condition that she lives with him, and to 
put up an unjustified refusal on the part 
of wife as a cause for not complying with 
the order made under Section 488 (1), 
Criminal P. C. 


19. In AIR 1957 All 658 (supra) 
decided by Mulla, J. Smt. Bimla Devi 
obtained an order under Section 488 (1), 
Criminal P. C. against her husband Ram 
Kishore. When an application for en- 
forcement of that order was made Ram 
Kishore filed an objection saying that 

imla Devi was refusing to live with him 
without sufficient reason and was living 
in adultery. It was contended that in 
the circumstances Bimla Devi’s prayer 
for enforcement of the order should be 
refused. A perusal of the report shows 
that the two pleas were based on certain 
facts which existed prior to the order 
made under Section 488 (1), Criminal 
P. C. and could be raised when that order 
was made. After considering the case 
law on the subject Mulla, J. arrived at 
the following conclusions :— 

(1) Only that type of causes can be 
urged under Section 488 (3) which do not 
challenge or contest the order passed 
under sub-sections (1) and (2) of Sec. 488. 
If a plea which was open to the husband 
at the time when he contested the claim 
of his wife but was not raised by him is 
advanced at the time when she applies 
for a warrant of execution it cannot be 


considered under sub-section (3). This 
conclusion is based un the ground that 
principles of res judicata apply to pro- 


ceedings under Sec. 488, Criminal P. C. 
as they are quasi civil in nature. In sup- 
port of this principle, the learned Judge 
relied upon a decision of Mahmood, J. in 
the case of Laraiti v. Ram Dial, (1882) 
ILR 5 All 224, wherein it was observed 
as follows :— 

“In dealing with the main question 
raised by this reference, I am of the 
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opinion that the order of the District 
Magistrate, dated the 2-3-1880, must be 
taken to have adjudicated upon all the 
facts antecedent thereto and connected 
with the objection of Ram Dial as to his 
wife’s leading an adulterous life. Upon 
the general principles of the rule of res 
judicata I am of opinion that the Deputy 
Magistrate was wrong in law in reopen- 
ing matters already adjudicated upon and 
his order directing the discontinuance of 
maintenance on the ground of facts 
antecedent to the District Magistrate’s 
order must be held to be illegal.” 

(2) Sub-section (3) to Section 488, 
Criminal P. C. is not to be read with sub- 
section (4) of that section and if an appli- 


cation about the wife contracting adulter-. 


ous relationship subsequent to the pass- 
ing of the maintenance order is passed he 
will continue to be entitled to receive 
maintenance until the order is cancelled 
under sub-s. (5). The learned Judge was 
of opinion that that legislature has broad- 
ly mentioned three causes in sub-sec. (4) 
on the basis of which a husband could 
not be compelled to maintain his wife. 
If any of these causes arose after the 
maintenance order was passed in favour 
of the wife, the only course open to the 
husband is to apply for the cancellation 
of the maintenance order under sub-sec- 
tion (5). 


(3) The words “fails for sufficient 
cause to comply” cannot be stretched to 
include contentious pleas. Only such 
circumstances which show that the order 
has exhausted itself can be placed before 
the Court, such as where the wife has 
ceased to be a wife or the child has be- 
come major and is able to maintain itself 
or a reconciliation had taken place be- 
tween a husband and wife and she is 
living with her husband. Where the order 
is evaded on the allegation that the wife 
is living in adultery it amounts to chal- 
lenging the order of maintenance and is 
a refusal and not a failure to comply. 
Such a plea cannot be raised under sub- 
section (3) although the husband may 
move an application for cancellation of 
the order under sub-section (5) of Sec- 
tion 488, and 


(4) The plea that the applicant was 
willing to maintain his wife if she lived 
with him was also not open to him in 
the circumstances of the case as the main- 
tenance order was passed in favour of 
the wife not only on the allegation of 
eruelty but also because she proved that 
the applicant had married another 
woman. Under proviso to sub-sec. (3), 
that by itself was a just ground for the 
wife to refuse to live with the husband. 
The finding arrived at by the court below 
was that the offer made by the husband 
was mala fide. 

20. It will thus be seen that con- 
clusion No. (4) was based on the peculiar 
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facts of the ease before Mulla, J. and we 
are required to examine the correctness 
of the first three conclusions only. 


2i. As discussed above, we are in 
full agreement with Mulla, J. in so far as 
conclusion No. 1 arrived at by him is 
concerned, viz., that in reply to an appli- 
cation under sub-section (3) to Sec. 488 
only such causes can be urged which 
were not the subject-matter of challenge 
or contest when the order under sub-sec- 
tions (1) and (2) was made and that if on 
facts a plea which was open to the 
husband at the time when he contested 
the claim of his wife but was not so 
raised by him, is advanced at the time 
when she applies for a warrant of execu- 
tion, it cannot be considered under sub- 
section (3). As stated earlier normally an 
order made under Section 488 (1) has got 
to be complied with by the husband un- 
less certain changes in the situation of 
husband and wife takes place after 
making of the order which may be class- 
ed as sufficient cause for his failing to 
comply with the order and which make 
it inexpedient to enforce it against the 
husband. 


22. On behalf of the opposite 
party reliance was placed on the case of 
Sangavva Gulappa v. Gulappa Kariyappa, 
AIR 1942 Bom 258,in whch it was observ- 
ed as follows :— 


“It is necessary to examine the 
language of the various provisions of Sec- 
tion 488, Clauses (1) and (2) which deal 
with the making of orders for main- 
tenance to wives and children. Clause (3) 
says that if any person so ordered fails 
without sufficient cause to comply with 
the order, the Magistrate may enforce the 
order in the manner there provided. It 
is clear from this that the order cannot 
be enforced in the manner provided, if 
sufficient cause for non-payment is shown, 
and that must apply to arrears of main- 
tenance due under an order. Clause (4) 
says that no wife shall be entitled to 
receive an allowance from her husband 
under this section if she is living in 
adultery. The general language here em- 
ployed seems to make this clause applica- 
cable to any sum receivable by a wife by 
way of maintenance including arrears of 
maintenance. So that the effect of 
clauses (3) and (4) together is that on 
proof that the wife is living in adultery 
the Magistrate will be justified in refus- 
ing and indeed bound to refuse to execute 
an order for maintenance, quite apart 
from the question whether the order has 
been cancelled or set aside.” 


23. The case of AIR 1953 Cal 343 
(supra), was also relied upon in that case 
in which the learned Judge of the Cal- 
cutta High Court observed as follows :— 

“The failure of the husband to obtain 
a cancellation of the order for main- 
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tenance under sub-section (5) of Sec. 488 
‘does not stand in the way of his filing an 
objection under sub-sec. (3) of Sec. 488. 
If as a matter of fact, the husband is able 
to prove the allegations which he has 
made in his objection the Magistrate will 
not only refuse to issue a “distress war- 
rant” under sub-section (3) of Section 488, 
but he should also cancel the orcer for 
maintenance under sub-section (5}. It is 
quite clear from the words used by the 
legislature in sub-section (3) that the 
Magistrate must hold an inquiry as to 
the sufficiency of the cause shown by the 
husband and he cannot order the issue of 
a distress warrant without satisfying him- 
self as to the sufficiency of the cause 
shown.” 

Similar observations were made in the 
case of Hari Narain v. Rani Devi, AIR 
1952 Madh Bha 53, wherein it was held 
that Section 488 (3) affords an opportu- 
nity to the husband to show cause why 
the order made under Section 488 (1) be 
not enforced. 

24. In the case of AIR 1959 All 
767 (supra), Mr. Justice Desai observed 
as follows :— 

“The proviso that if the husband offers 
to maintain the wife on condition of her 
living with him and she refuses to live 
with him on the ground that he has con- 
tracted marriage with another woman, 
the Magistrate will hold that she had a 
just ground for her refusal and will 
reject the offer, is a part of sub-sec- 
tion (3), which deals only with the en- 
forcement of a maintenance order...... It 
is true that the words used in the proviso 
are ‘make an order under this section’ 
and that sub-section (3) does not ex- 
pressly provide for making any ‘order’ 
but the context in which the proviso is 
placed leaves no room for doubt that it 
governs the provision of sub-section (3) 
only and not that of sub-section (1) in 
addition...... The proviso seems to have 
been enacted in order to give the husband 
one more opportunity of offering to 
maintain the wife on condition of her 
living with him.” 

25. Relying on the observations 
made in these cases it was contended 
that under the law it was not necessary 
for the husband to have obtained cancel- 
Jation of the order under Section 488 (1) 
before resisting its enforcement. Irres- 
pective of what had been held while 
making an order under Section 488 (1), 
sub-section (3) provides that the husband 
can plead any cause which may justify 
his non-complying with the order under 
Section 488 (1) including the cause which 
had accrued prior to making of the order 
under Section 488 (1). We do not find 
anything in the aforesaid decisions to 
support such an argument. It is true 
that the cases of AIR 1942 Bom 258 
(supra), AIR 1953 Cal 343 (supra) and AIR 
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1952 Madh Bha 53 (supra) lay down that 
for the purpose of resisting enforcement 
of an order made under Section 488 (1), 
it is not necessary to obtain cancellation 
of that order. The decision of Desai J. 
in AIR 1959 All 767 (supra), is to the 
effect that proviso to sub-section (3) 
seems to have been enacted in order to 
give the husband one more opportunity 
of offering to maintain the wife on condi- 
tion of her living with him, but none of 
these decisions goes tothe extent that the 
correctness of the order made under Sec- 
tion 488 (1) can be challenged in proceed- 
ings under Section 488 (3), Criminal 
P. C. and that the points based upon facts 
which were raised and could be raised 
when the order under Section 488 (1), 
Criminal P. C. was made can be raised 
over again while dealing with an applica- 
tion under Section 488 (3). We do not 
find anything in these decisions which 
runs counter to the first conclusion arriv- 
ed at by Mulla, J. with which we fully 
agree. 


26. We, however, express our in- 
ability to agree with Mulla, J. when he 
holds that sub-section (4) of Section 488, 
Criminal P. C. is to be read with sub-sec- 
tion (5) or sub-section (1) but not with 
sub-section (3) of Section 488, Criminal 
P. C. As a result of this finding Mr. 
Justice Mulla came to the conclusion that 
if the cause mentioned in sub-section (4) 
arises after making of the order under 
sub-section (1) it could provide a basis 
for the cancellation of the order under 
sub-section (5), but could not provide a 
reason for not complying with the order 
made under that sub-section. In support 
of this conclusion reliance was placed on 
the case of Bhag Sultan v. Mohd. Akbar 
Khan, AIR 1930 Lah 99 (1), in which it 
was observed as follows:— 


“The fact that a wife is living in 
adultery does not automatically deprive 
her of the maintenance, for the order of 


maintenance once passed stands good 
until it has been cancelled.” 
27. In a decision of the Madras 


High Court, in the case of Kanagammal 
v. Pandara Nadar, AIR 1927 Mad 376, it 
was observed that if a wife returns to 
the husband, it will not have the effect 
of bringing the order of maintenance to 
an end automatically, but it will remain 
in force until it is canceiled. 


28. Mr. Justice Mulla was further 
of opinion that if it is accepted that sub- 
section (4) governs sub-sec. (3) it would 
enable an unscrupulous husband to again 
and again raise a plea of his wife’s living 
in adultery and the Court would be com- 
pelled to enquire into this plea again and 
again, entailing considerable delay and 
thus defeating the very purpose of Sec- 
tion 488, Criminal P. C. which had been 
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enacted ‘to secure a speedy remedy for 
those’ neglected wives and children who 
were tnablé to maintain themselves. 


29. Section 488 (4) provides 
no wife shall be entitled to receive an 
allowance from her husband under this 
section if she is living in adultery or if 
without any sufficient reason she refused 
to live with her husband or if they 
are living separately by mutual consent. 
|This sub-section clearly applies to a 
case where an allowance has been fixed 
and thereafter the wife starts living in 
adultery or if without any sufficient rea- 
son she refuses to live with her husband 
or if they start living separately by 
mutual consent. We do not agree that 
by interpreting sub-sec. (4) in this man- 
ner the very object of Section 488, Crimi- 
nal P. C. will be frustrated. The inten- 
tion of the legislature is clear that a 
husband is not to be compelled to main- 
tain a wife who becomes unvirtuous or 
who is so unreasonable as not to live with 
him and perform her wifely functions. 
The legislature also protected the wife 
by providing that she may refuse to live 
with the husband and perform her con- 
jugal functions, if there is sufficient rea- 
son for the same. We do not see why if 
after making of the order under Sec- 
tion 488 (1) the wife contracts adulterous 
relations or becomes unreasonable and 
refuses to live with her husband, the 
husband should not be permitted to raise 
that plea when an application under 
sub-section (3) of Section 488 is made by 
the wife and full effect should not be 
given to the wordings of sub-section (4) 
which provides that no wife shall be 
entitled to receive an allowance from her 
husband under this section if she is living 
in adultery etc. After all an application 
moved under sub-section (3) is an appli- 
cation made by the wife to receive an 
allowance. The mere fact, that if an 
allegation is made by the husband to the 
effect that the wife is living in adultery 
etc. will entail holding of an inquiry 
resulting in some delay, is no reason why 
effect should not be given to the provi- 
Sions of sub-section (4). We would be 
defeating the very object of the legisla- 
ture, viz. that no allowance is receivable 
by a wife living in adultery etc. if we 
hold that the husband should not be 
permitted to raise such pleas when an 
` application under Sec. 488 (3) is moved 
by the wife. It is obvious that if no allow- 
ance is receivable by wife on the ground 
mentioned in sub-section (4) the Court 
should not pass an order under sub-sec- 
tion (1) either, if those grounds exist at 
the time of considering the application 
for maintenance u/s 488 (1) and in that 
sense even sub-section (1) of, Section 488 
is to be read with sub-section (4). 
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30. It was urged that sub-sec. (4) 
states three reasons for which mainten- 
ance allowance is not to be received by 
the wife, viz. if the wife is living in adul- 
tery, or (2) if without sufficient reason 
she refused to live with the husband and 
(3) if they are living separately by 
mutual consent. A perusal of sub-sec- 
tion (3), however, shows that out of the 
three conditions mentioned in  sub-sec- 
tion (4) only one condition has been 
specifically mentioned as a ground for 
resisting enforcement of maintenance 
order in sub-section (3) and that ground 
is that if a wife refuses te live with the 
husband without there being a just 
ground for doing so. ‘This shows that at 
least the other two conditions mention- 
ed in sub-section (4) were not intended 
to be grounds for resisting enforcement 
of the order of maintenance, and as such 
enforcement of order made under Sec- 
tion 488 (1) cannot be resisted on the 
grounds mentioned in sub-section (4). 


31. We are unable to agree with 
this argument. Sub-section (3) provides 
that if any person so ordered fails with- 
out sufficient cause to comply with the 
order of maintenance the Magistrate may 
recover the maintenance amount as pro- 
vided in that section. The legislature has 
not defined as to what that sufficient 
cause for failure to comply with the order 
would be, and has left it to the Court to 
decide this on the facts of each individual 


case. Sub-section (4) mentions three 
causes in which maintenance allowance 
is not receivable by a wife. A fortiori 


existence of the grounds mentioned in 
sub-s. (4) on which the maintenance is 
not receivable by a wife would be suffi- 
cient ground for the husband for not pay- 
ing the maintenance amount and as such 
if he does not comply with the order, he 
can put up these grounds as sufficient 
cause for not complying with it. 


32. We have already held that 
correctness of an order made under Sec- 
tion 488 (1) cannot be challenged in pro- 
ceedings under Section 488 (3). It was to 
clarify, that even after an order under 
Section 488 (1), Criminal P. C. has been 
made, it is open to a husband to make a 
bona fide offer to maintain the wife on 
condition that she lives with him even 
after an order under Sec. 488 (1), Crimi- 
nal P. C. has been made that the proviso 
to sub-section (3) was added. No such 
clarification was necessary in respect of 
the other two conditions mentioned in 
sub-section (4). We are, therefore, of 
opinion that addition of a proviso to sub- 
section (3) which provides that if the 
husband offers to maintain his wife on 
condition of her living with him and she 
refuses to live with him the Magistrate 
can proceed under that section if he is 
satisfied that there is just ground for his| 
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doing so, does not show that sub-sec. (4) 


was not intended to be read with sub- 
section (3). 
33. Aforesaid discussion also leads 


us to the conclusion that Mulla, J. was 
not right in holding that only such cir- 
cumstances which show that the order 
has exhausted itself can be pleaded before 
the Court as sufficient cause for not com- 
plying with the order made under Sec- 
tion 488 (1), Criminal P. C. while agreeing 
with him that if the monthly allowance 
is not paid and an application under Sec- 
tion 488 (3) is moved, it would be open 
to the husband to plead facts showing 
that the order has exhausted itself as a 
plea showing sufficient cause for not 
complying with the order, there is no 
justification to confine the ex>ression 
“fails for sufficient cause to comply” to 
only such pleas. 


34, In this connection it was 
observed by the learned Judge as fol- 
lows :— 

“In my opinion the phrase which 


should have been interpreted was not 
merely ‘fails without sufficient cause’, but 
‘fails without sufficient cause to comply’. 
‘Comply’ means to yield to submit or to 
carry out. The word ‘fails’ also cannot 
connote the meaning of voluntary refusal. 
‘Failure to comply’ can, in my opinion, 
include only such grounds which show 
that for some reason the person against 
whom the order was passed was not able 
to carry it out. These words do not give 
a discretion or right to the person against 
whom the order is passed to decide whe- 
ther the original order was justifiable or 
not. An order passed by a competent 
Court can be contested or challenged.” 


35. With great respect we are un- 
able to confine the meaning of the words 
“fails without sufficient cause to comply” 
in the manner as has been done by the 
learned Judge. A person who has not 
paid the maintenance allowance for any 
reason whatsoever has undoubtedly failed 
to comply with the order. If the reason 
for not complying with the order is one 
which is countenanced by law as suff- 
cient reason it could be said that the 
failure to comply is for a sufficient rea- 
son. If, therefore, the husband is able to 
show that after making the order the 
wife is living in adultery or that he has 
made a bona fide offer to maintain her on 
condition that she lives with him and she 
has refused to do sa, and therefore, he did 
not pay the maintenance allowance it 
would be a failure on his part to comply 
with the order to maintenance, but this 
failure would be fev a reason which law 
recognises as sufficient reason. 


36. We are accordingly of opinion 
that the scheme of Section 488 shows that 
after an order under Section 488 (1) has 
been made, the grounds on which it was 
made cannot be considered over again 
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while considering an application for en- 
forcement of the order. Non-payment 
of monthly allowance constitutes an in- 
order every 
month during which the allowance is not 
paid. If the husband raises a plea that 
there was sufficient cause for his not 
complying with the order, the cause must 


have come into existence before the 
breach occurred. A subsequent cause 
will not have the effect of doing away 


with an earlier breach. A person who 
has been directed to make payment of 
allowance to his wife, who is living 
separately from him, can make a genuine 
offer to maintain his wife on condition of 
her living with him and if she refuses to 
live with him without any just ground, 
the wife may cease to be entitled to re- 
ceive further maintenance and it may 
constitute sufficient cause for not com- 
plying with the order after the offer is 
made. 


37. It is in the light of the afore- 
said discussion and the scope of various 
provisions of Section 488 as explained by 
us, that we will consider the propriety of 
the order made by the learned Magistrate 
in this case. The order of maintenance 
under Section 488 (1) was made by the 
Magistrate on 2ist of June, 1966. The 
opposite party had to pay maintenance to 
the applicant at the rate of Rs. 40/- p.m. 
from that date. He did not comply with 
the order of the Magistrate. As stated 
earlier, a fresh breach of the order took 
place every month when the amount was 
not paid by him. An application tò re- 
cover the amount of arrears of mainten- 
ance was made on 20th January, 1968. 
The opposite party appeared before the 
Court for the first time on 12th of 
February, 1968 and then moved an appli- 
cation praying for some time. so that he 
may arrange for the money and pay the 
arrears of maintenance. On that date he 
did not take up the plea that he wanted 
to justify his failure to comply with the 
order made under Section 488 (1) as being 
for some sufficient cause. The oppo- 
site party did not pay the amount on 20th 
of February, 1968, made an application 
praying that the Court be pleased to stay 
the order of realisation of maintenance 
amoun*. In this application it was men- 
tioned that he made his best efforts ta 
procure the money but he failed to do 
so and had no sufficient means to pay the 
maintenance allowance. The matter re- 
mained pending and it was on 31st of 
May, 1968, that he made an application 
offering to maintain his wife on condi- 
tion that she lived with him for the first 
time. It is, therefore, clear that there 
was absolutely no offer made by the 
opposite party to maintain his wife on 
the condition that she lived with him at 
any time during the period for which an 
application for the enforcement of the 
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order under Section 488 (1) was moved. 
The offer made by the opposite party in 
his application dated 31st of May, 1968, 
could not be considered to be a sufficient 
reason ‘for not complying with that order 
for the period for which it was sought to 
be enforced for a simple reason that till 
that time the offer did not exist and it 
could not be said that the non-payment 
of maintenance for that period was for 
the reason that the opposite party had 
offered to maintain the wife and she had 
refused to live with him without any 
sufficient reason. The offer made by the 
opposite party in his application dated 
3lst of July, 1968, has nothing to do with 
the breaches already committed by him 
and as such it cannot provide a justifica- 
tion for those breaches. We are, there- 
fore, of opinion that the proposed in- 
quiry about the bona fides of the offer 
made by the opposite party asking the 
applicant to live with him, has absolutely 
no connection with the application for en- 
forcement of the order for a period prior 
to that offer and as such the learned 
Magistrate was not right in holding over 
the enforcement proceedings and requir- 
ing the applicant to produce evidence for 


justifying her refusal to live with her 
husband. 

38. Learned counsel for the 
opposite party then argued that in any 


case since the prayer by his client in his 
application dated 3lst of July, 1968 was 
for the cancellation of the order under 
S. 488(1), in case the wife did not accept 
the offer made by him, the enforcement 
proceedings under S. 488(3) should re- 
main stayed. He contended that in case 
he succeeds in getting the order under 
S. 488(1) cancelled on this ground and 
the wife is found to be unreasonable in 
refusing to live with him he would not 
be liable even for the arrears of main- 
tenance and therefore, the procedure 
adopted by the Magistrate was apt and 
does not require any interference. In 
this connection, learned counsel relied 
upon the observations made by Dixit, J. 
in the case of AIR 1952 Madh Bha 53 
(supra), while dealing with this question 
the learned Judge observed as follows :— 


“As regards the question whether if 
the order of maintenance is cancelled 
under Section 488 (5) the cancellation 
order can affect the arrears due up to the 
date of the order, it seems to me from the 
language used in sub-sections (3) and (4) 
that if sufficient cause for non-payment 
is shown and the Magistrate is satisfied 
that the wife, without sufficient reason 
refuses to live with her husband the 
order of maintenance cannot be enforced 
in the manner provided in sub-section (3) 
and the wife is not entitled to receive 
the amount of maintenance allowance; 
and that must apply to arrears of main- 
tenance due under an order. It is true 
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that sub-section (5) does not deal with 
the question of execution of the order for 
maintenance but provides for cancella- 
tion of the original order for payment of 
maintenance and the use of the word 


“cancel” does not necessarily import that 
the cancellation order has retrospective 
effect. But if an order for payment of 


maintenance which is cancelled under’ 
sub-section (5) on proof that the wife, 
without sufficient reason refuses to live 
with her husband, is also incapable of 
execution on same ground under sub-sec- 
tion (3) it seems to me difficult to hold 
that the arrears of maintenance allowance 
due upto the date of the cancellation 
order can be recovered.” 

The learned Judge relied upon the deci- 
sion of the Bombay High Court in AIR 
1942 Bom 258 (supra) and disagreed with 
the decision of the Lahore High Court in 
the case of AIR 1930 Lah 99(1) (supra), 
followed by the Calcutta High Court in 
the case of Tari Bala v. Kibal Ram, AIR 
1938 Cal 144, wherein it had been held 
that the order of cancellation has no 
retrospective effect so as to disallow the 
prior allowed maintenance and that the 





maintenance order stands good until it 
is cancelled. 
39. A perusal of the reasoning 


adopted by Dixit, J. shows that he was of 
opinion that in case it is found that the 
husband makes an offer to maintain his 
wife on condition that she lives with him 
and the wife refused to do so without 
sufficient reason she would not be able 
to recover even the arrears of mainten- 
ance as the order under Section 488 (1) 
would itself become unenforceable. If 
this is the position then if an order is 
cancelled under sub-section (5) the same 
result should follow. Therefore, it could 
be held that once.an order is cancelled on 
this ground the wife should not be able 
to recover even the arrears. It was not 
brought to the notice of the learned 
Judge that non-payment of monthly 
allowance constitutes a fresh breach 
every month and the husband has to 
justfy each of such breaches. He cannot 
justify the earlier breaches on the ground 
that subsequently he made an offer to 
maintain the wife on condition that she 
lives with him. If this fact had been 
noticed by the learned Judge, we are 
very doubtful if he would have come to 
the conclusion that a refusal by the wife 
to accept the offer made by the husband 
to maintain her on condition of her living 
with him without any sufficient cause 
would make the order under Section 488 
(3) unenforceable even for breaches of 
order committed prior to the period of 
that offer. 

40. In the case of Smt. Kalyani 
Devi v. Nirmal Kumar Panda, AIR 1957 
Cal 115, it was held as follows :— 
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“Where an order of maintenance is 
cancelled, it must mean that though the 
order of maintenance was never . made 
and where such is the position, there is 
no question of any order of maintenance 
being enforced, for there is really nothing 
to enforce after the order has been can- 
celled.” 


41. We are unable to agree with 
this line of reasoning. An order under 
under Section 488 (1) is cancelled under 
sub-section (5) for the reasons mentioned 
in that section, in case those reasons have 
come into existence after the order under 
Section 488 (1) is made. The order is not 
cancelled on the ground that it was 
erroneous or without jurisdiction. We 
fail to see why the effect of such cancel- 
lation should be as if the order never 
existed. The order exists till such time 
as it is not cancelled. In the case of 
Phulbasi v. State, 1968 All LJ 1099, a 
Division Bench of this Court held that an 
order made under Sec. 488 (1) continues 
to be effective unless it is cancelled under 
Section 488 (5) or modified under Sec- 
tion 489 (2). This shows that the order 
made under Section 488 (1) is meant to 
be effective till it is cancelled. Tne view 
taken by the Calcutta High Court will 
lead us to startling result. Take a case 
where an order is made against the 
husband under S. 488 (1) and the husband 
goes on paying maintenance to the 
wife month by month for several years. 
After doing so for about 4 or 5 years he 
makes an offer to the wife to maintain 
her on condition that she lives with him. 
For some reason the wife refuses and the 
husband moves an application under Sec- 
tion 488 (5) for cancellation of the order 
under Section 488 (1). In these proceed- 
ings refusal of the wife is found to be 
unjustified and the order under Sec. 488 
(1) is cancelled. If the reasoning of the 
Caleutta High Court is accepted it will 
mean that the order under Section 488 (1) 
never existed and all the payments made 
by the husband to his wife were not sup- 
ported by any order and the husband 
may lay a claim for the refund of that 
amount already paid. We do not think 


that such a position was ever contem- 
plated by the legislature. 

42. Similar view was taken by 
Sharfuddin Ahmad, J. in the case of 


B. Rukmini Bai v. B. B. Suraj 

Singh, AIR 1963 Andh Pra 407. 
learned Judge disposed of this question 
by making the following observations :— 


Bhan 
The 


“The last point raised by the learned 
counsel for the petitioner is that a wife 
was entitled to get maintenance at least 
till the date of the cancellation of the 
order. This view seems to have found 
favour with some High Courts, but I see 
no justification for the view as, in my 
opinion, it would amount to condonation 
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of the conduct of the wife in part while 
finding it objectionable subsequent to the 
date of cancellation.” 

In our opinion, the question of such a 
condonation does not arise. There is no 
reason to deprive the wife of maintenance 
when the husband neglected and refused 
to maintain her without any justification 
till such time as she was leading a virtu- 
ous life. We are, therefore, of opinion 
that the argument that once the order 
under Section 488 (1) is cancelled it would 
not be enforceable even for the period 
prior to that when such a change in situa- 
tion took place which led to the cancella- 
tion of the order under Section 488 (5), 
is not correct. We have already quoted a 
passage from the decision of Dixit, J. 
in the case of AIR 1952 Madh Bha 53, 
which shows that the learned Judge 
agreed that the use of the word ‘cancel’ 
does not necessarily import that the can- 
cellation order has retrospective opera- 
tion. 


43. In the present case, even if it 
is held that the offer made by the husband 
in his application dated 31st of May, 1968, 
is genuine (about which considering the 
previous history of the litigation between 
husband and wife we entertain strong 
doubts) and the refusal by the wife to 
live with the husband is not reasonable 
and the order under Section 488 (1) is 
cancelled on that ground, it would not 
affect the proceedings for enforcement of 
the order prior to the date of the offer. 
The order is being enforced for a period 
prior to 3lst May, 1968 and we are not 
concerned as to what will happen when 
the applicant moves another application 
for enforcement of order for the period 
subsequent to 3lst May, 1968. In any 
case, the order has not been cancelled so 
far and no provision has been brought to 
our notice which requires that proceed- 
ings for enforcement of the order should 
be stayed till it is cancelled. Further, 
there are no equities in favour of the 
husband which would justify staying en- 
forcement proceedings by the Court in 
exercise of its normal jurisdiction to en- 
able him to obtain any technical advan- 
tage. 

In the circumstances, we do not find 
any force in the argument raised by the 
learned counsel for the opposite party 
that consideration of the application 
moved by the wife for enforcement of 
the order made under Section 488 (1) 
should remain stayed till the application 
of the opposite party for cancellation of 
that order is decided. 

44, In the result, we accept the 
reference made by the learned Sessions 
Judge and direct the learned Magistrate 
to enforce the order made under Sec- 
tion 488 (1) in accordance with law inas- 
much as the opposite party has not shown 
any cause for its non-compliance for the 
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period for which the enforcement is 
sought. The application made by the 
opposite party dated 31st May, 1968 for 
cancellation of the order would be dealt 
with separately. The learned Magistrate 
should not await the decision of the oppo- 
site party’s application for cancellation 
of the order under Section 488 (1) for the 
purpose of enforcing the order for a 
peria prior to the date of that applica- 
jon 

Reference accepted. 


AIR 1971 ALLAHABAD 151 (V 58 C 31) 
S. N. SINGH, J. 


_ Smt. Mania. Petitioner v. 
Director of Consolidation, U. 
others, Respondents. 


Civil Misc. Writ No. 4188 of 1965, 
5-8-1970. 

(A) Civil P. C. (1908), Section 109 
~~ Question of fact — Whether a docu- 
ment was executed willingly or under 
duress -is a question of fact. (Para 10) 


Hee ee ac (1872), Sections 103, 
101 and 18 — Sale deed containing ad- 
mission made by one of the parties — 
Sale challenged by that party — Onus 
to prove falsity of contents of deed is 
on that party only. (1867) 7 Suth WR 
334 and (1866) 5 Suth WR 68, Followed. 

(Paras 4, 5 and 10) 

(C) Contract Act (1872), See. 25 (1) 
— Exceptions under — Sale registered 
between two sisters pursuant to a com- 
promise — Want of cash consideration is 
immaterial — Sale is valid under Sec- 
tion 25 (1). AIR 1928 All 65 and AIR 
1932 All 174 and AIR 1946 Nag 377, Rel. 
on. (Para 14) 

(D) Hindu law — Joint family — 
Family arrangement — Requisites. 

A family arrangement need not 
necessarily be between the members of 
a joint Hindu family or be a bilateral 
document. It can be oral and a docu- 
ment executed in pursuance thereof will 
be only a record of it. AIR 1966 SC 292 
and AIR 1955 SC 481, Followed. 

a 17 


(Par 

(E) Evidence Act (1872), Section 92 
—- Exclusion of oral evidence — Docu- 
ment showing transfer of property to be 
sale — Section 92 is no bar to proving 
it to be not a sale but a gift or 
family arrangement. AIR 1925 PC 75 
and AIR 1929 Nag 91, Followed. 

(Para 18) 

(F) Constitution of India, Article 226 
— Certiorari — Grounds for. 

The jurisdiction under Article 226 
is not appellate and interference there- 
under is possible only if there is lack of. 
excess of or non-exercise of jurisdiction 
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or a patent error on the face of the re- 
cord. As such, when there is no defect 
in the recorded findings of facts and sub- 
stantial justice appears to have been 
done and the petitioner wants to resile 
from a voluntary transfer made by her 
in favour of her sister, no interference 
is called for. (Para 19) 
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B. C. 
and Standing 


S. P. Gupta, for Petitioner; 
Jaiswal, G. N. Verma 
Counsel, for Respondents. 


ORDER :— The dispute in the pre- 
sent case is in respect of plots Nos. 1150. 
1151 and 1152/1 of Khata No. 121 of vil- 
lage Makhena district Bulandshahr. 
These three plots along with other plots 
of Khata No. 121 admittedly belonged 
to Smt. Namania opposite party No. 4. 
Petitioner is the daughter of Smt. Nama- 
nia and opposite party No. 2 is her real 
sister. Opposite party No. 3 is the hus- 
band of opposite party No. 2. It appears 
that opposite party No. 4 executed .a sale 
deed in respect of the entire holding No. 
121, on 13th November, 1960 in favour 
of the petitioner. This execution of the 
sale deed of the entire Khata in favour 
of one of the daughters caused bad 
blood between the two sisters. They 
fell out so much so that Marp?t took 
place between them causing grievous 
hurt to Smt. Bhuria opposite party No. 2. 
After this Marpit between the two sis- 
ters a sale deed was executed on 8th 
June, 1962 in respect of the above three 
plots which are a portion of Khata No. 
121 in favour of Smt. Bhuria allegedly 
for an apparent consideration of 
Rs. 2500/-. 


2. After the execution of this 
sale deed parties again fell out and a 
civil suit was instituted for the cancella- 
tion of the sale deed and criminal pro- 
ceedings under Section 145, Cr. P. C. 
were started in respect of the plots in 
dispute. Proceedings under Sec. 145, 
Cr. P. C. terminated in favour of the 
petitioner. The Civil suit which was 
instituted by the petitioner in the court 
of Munsif was dismissed by the Munsif 
who although held that no cash consi- 
deration passed in respect of the sale 
sent (sic) came to the conclusion that 
the sale deed had been executed on ac- 
count of a compromise having been ar- 
rived at between the parties after the 
Marpit between them and it was in res- 
ponse to the compromise to patch up 
the differences between them that the 
sale deed had been executed. Since the 
Munsif was of the opinion that the sale 
deed was in consideration of the rap- 
prochement between the parties the sale 
deed was held to be valid. He rejected 
the case of the petitioner 
and coercion. 


3. An appeal was preferred 
against this decision of the Munsif be- 
fore the Civil Judge. During the pen- 
dency of this appeal consolidation pro- 
ceeding started and the hearing of the 
appeal was stayed. In the basic year 
the names of Smt. Namania and Mania 
found recorded over the plots in dis- 
pute. 


about duress 
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4. Before the Consolidation Offi- 
cer opposite parties Nos. 2 and 3 claim 
ed tenure-holder’s right in respect of 
the three disputed plots on the basis of 
the sale deed dated 8th June 1962. On 
the other hand the petitioner asserted 
that the sale deed executed in favour of 
opposite parties Nos. 2 and 3 was the 
result of duress and coercion and the 
same being without consideration was 
void. The Consolidation Officer placed 
onus on the transferee to prove the pay- 
ment of consideration and having arriv- 
ed at the conclusion that there was no 
corroborative evidence in support of the 
payment held that the sale deed was 
without consideration and he further 
held that possession of opposite parties 
Nos. 2 and 3 was not proved. In the 
result he rejected the objection of Smt. 
Bhuria and directed the expunction of 
the name of Smt. Namania who had not 
objected to the expunction of her name 
from the consolidation records. The 
Consolidation Officer gave no finding on 
the question of duress and coercion rais- 
ed by the petitioner. 


5. An appeal was preferred 
against the above decision which was. 
heard by an Assistant Settlement Officer 
(Consolidation) who by his judgment 
dated 9th July, 1964 affirmed the deci- 
sion of the Consolidation Officer. He also 
placed the onus on the vendee to prove 
the payment of consideration and came 
to the conclusion that consideration was 
not proved to have been paid. He was 
of the opinion that in the circumstances 
of this case the sale deed had been exe- 
cuted as alleged by the petitioner. He 
refused to raise presumption about the 
payment of consideration because of the 
endorsement made by the Sub-Registrar 
on the admission of the petitioner. 


6. A revision was filed against 
the decision of the Setilement Officer 
(Consolidation) which was heard by the 
Deputy Director. He reversed the deci- ° 
sions of the two subordinate authorities 
and came to the conclusion that the sale 
deed dated 8th June, 1962 passed valid 
title to the vendees. Accordingly he 
directed that the name of the vendee 
Smt. Bhuria be recorded as Bhumidhar 
of the disputed plots. The Deputy Direc- 
tor did not give any categorical finding 
about the receipt or non-receipt of the 
consideration by the petitioner. Accord- 
ing to the Deputy Director there were 
two possibilities: either the sale deed in 
the instant case was executed on ac- 
count of fear or was executed by Smt. 


Mania by way of rapprochement with 
her sister. 
Having weighed the evidence and 


the circumstances of the case he came 
to the conclusion that the sale deed had 
been executed on account of a compro- 
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mise between the parties. For arriving 
at this conclusion he took into his con- 
sideration the fact that Smt. Namania 
the mother of the petitioner as well as 
her sons had joined in the execution of 
the document and further the Pradhan 
of the village had also signed it. He 
definitely discarded the theory that the 
sale deed was executed under duress. 
According to the Deputy Director if the 
sale deed was executed to bring about 
peace amongst the family members even 
though consideration was not paid the 
sale cannot be held to be void lacking 
consideration. 


T. Aggrieved with the decision of 
the Deputy Director the present writ 
petition under Article 226 of the Con- 
stitution has been filed by the petitioner. 
It has been contended on behalf of the 
petitioner that the Deputy Director has 
not set aside the finding’ of the Settle- 
ment Officer (Consolidation) to the effect 
that no consideration passed. It is sub- 
mitted that the Deputy Director made 
out a new case for the contesting oppo- 
site parties which was not pleaded and 
that the finding of the Deputy Director 
about duress is also not worthy of re- 
liance since it has been expressed in one 
line. Learned counsel relying on the 
cases of Commr. of Income Tax, Andhra 
Pradesh v. Motors and General Stores 
(P) Ltd., AIR 1968 SC 200. The State 
of Madras v. M/s. Gannon Dunkerley 
and Co. (Madras) Ltd., AIR 1958 SC 560 
and Mahima Byasadeba Gadi v. Dina- 
bandhu Mohanty, AIR 1960 Orissa 16 
submitted that in order that a transac- 
tion may be sale there must be cash 
consideration. Since there was no cash 
consideration the transaction must fail 
as a sale. On an observation made by 
the Court that even if the transaction 
failed as a sale (sic) why cannot it be 
upheld passing title to the transferee as 
a gift or in pursuance of a family 
arrangement. 


8. Mr. S. P. Gupta learned coun- 
sel for the petitioner drew the attention 
of the Court to the cases of Sheodhari 
Rai v. Suraj Prasad Singh, AIR 1954 
SC 758, Deoki Nandan v. Murlidhar, AIR 
1957 SC 133, Raj Pat Singh v. Dy. Supdt. 
of Police, Basti, AIR 1961 All 169 and 
ether cases in support of his contention 
that the case of gift and family arrange- 
ment not having been pleaded by the 
contesting opposite parties it was not 
open to the Court to accept the transac- 
tion as valid treating it to be a gift or 
as a result of family arrangement. Mr. 
Gupta submitted that in view of Sec- 
tion 92 of the Evidence Act it was not 
possible to lead evidence to show that 
the document which apparently was a 
sale was not a sale but gift or was the 
result of the family arrangement. He 
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submitted that a family arrangement 
must be bilateral document and it can 
be arrived at only between members of 
a joint Hindu family. Reliance was 
placed on Tek Bahadur Bhujil v. Debi- 
Singh Bhujil, AIR 1966 SC 292. Sahu 
Madho Das v. Mukand Ram, AIR 1955 
SC 481 and other cases. 


9. As against these submissions 
it was submitted for the contesting op- 
posite parties that in the instant case 
the main thing to be decided was as to 
whether the transaction had been en- 
tered into between the parties on ac- 
count of duress and coercion as asserted 
to in ‘the petition. In case duress and 
coercion asserted to in the petition fail- 
ed the opposite parties Nos. 2 and 3 
were entitled to succeed. Learned coun- 
sel submitted that there is no categori- 
eal finding by the Deputy Director about 
the non-payment of consideration. The 
Deputy Director assuming the case set 
up by the petitioner came to the con- 
clusion that in the circumstances ‘of the 
case the sale deed had been executed 
on account of rapprochement and com- 
promise between the parties and there 
was no reason why the parties who on 
account of rapprochement entered into 
the transaction of sale be allowed to 
resile from it. The Deputy Director con- 
cluded that the sale deed should be 
honoured by both the parties. 


Learned counsel drew the attention 
of the Court to the judgments of the 
Consolidation Officer and the Settlement 
Officer (Consolidation) and commented 
that their judgments are vitiated in law 
inasmuch as they placed the onus on 
wrong shoulders. It was submitted that 
the contesting opposite parties adduced 
sufficient evidence to prove the payment 
of consideration and also relied on the 
presumption arising out of the admission 
made by the petitioner in the sale deed. 
He contended that as against this there 
was interested testimony of the 
petitioner and her sons. There 
was no independent evidence to contra- 
dict the solemn statement made by- the 
petitioner in the sale deed. 

Learned counsel relied on Madhava- 
rao Moreshvar v. Kasibai Dattubhai, 
(1910) ILR 34 Bom 287. Angal Lal v. 
Muhammad Hussain, (1891) ILR 13 All 409 
and Raj Nath Singh v. -Paltu, (1908) 5 All 
LJ 96 in support of his contention that 
on the facts found by the Deputy Direc- 
tor that the transaction had been enter- 
ed into between the parties without 
duress and on account of the compro- 
mise between the parties the transaction 
could be held to be for consideration 
and cannot be said to be void. 

10. I have considered the respec- 
tive submissions of the learned counsel 
for the parties and I am of opinion that 
in view of the finding recorded by the 
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Deputy Director this petition should fail. 
On the contest put by the partis be- 
fore the Consolidation authorities the 
main thing to be determined was as to 
whether the document had been execu- 
ted on account of duress and coercion 
as alleged by the petitioner or it was a 
free act of the petitioner who had will- 
ingly executed the document in favour 
of the contesting opposite parties. Whe- 
ther the document was executed will- 
ingly or under duress is a question of 
fact and on this question of fact there 
is a clear finding of the Deputy Director 
that the document was executed with- 


out duress and the theory of duress 
put forth by the petitioner was 
rejected. This finding of the Deputy 


Director cannot be termed as perverse. 
This finding is very much supported by 
the evidence and the circumstarces of 
the case. 


Learned counsel for the contesting 
opposite parties is right when he sub- 
mits that the Consolidation Officer and 
the Settlement Officer (Consolidation) 
placed onus on wrong shoulders in giv- 
ing a finding about the non-receipt of 
consideration. In such a case when there 
is an admission of a party admitting the 
receipt of consideration it is for him to 
prove by cogent evidence that the state- 
ment contained in the document was 
false. In the instant case except for the 
statement of the petitioner and her son 
Kishan Lal there is no evidence about 
the non-receipt of consideration. In an 
old case reported in Mt. Ramdee Koon- 
waree v. Baboo Shib Dayal Singh, (1867) 
7 Suth WR 334 the husband sued his 
wife to recover certain property alleged 
to have been sold -for no consideration. 
It was said that the sale was a sham 
one made ‘maslahattan’ for the purpose 
of expediency, inasmuch as he was at 
that time leading a wild life. 


11. The wife alleged out-and-out 
purchase under a sale on full payment 
of consideration. 


12. Both the lewer courts held 
that no consideration passed, and that 
the plaintiff was, therefore. entitled to 
recover possession. 


13. The High Court in appeal 
held that parol evidence cannot be ad- 
mitted to vary the express terms of a 
written agreement and the Full Bench 
ruling of that Court in the case of 
Kasheenath Chatterjee v. Chundy Churn 
Banerjee, (1866) 5 Suth WR 68 was re- 
lied and the Bench consisting of Hon. 
F. B. Kemp and Hon. F. A. Glower, JJ., 
held that the husband could not bring 
oral evidence to prove that no consi- 
deration ever passed between husband 
and his wife after having solemnly and 
in written document admitted that it 
had passed. 


A.LR. 

14. This decision supports the 
contention of the contesting opposite 
parties. Section 25 of the Contract Act 


which is relevant reads as follows:— . 


An agreement made without 
sideration is void unless— 

(i) it is expressed in writing and re- 
gistered under the law for the time be- 
ing in force for the registration of 
documents and is made on account of 
natural love and affection between par- 
ties standing in a near relation to each 
other or unless, 

(ii) * * * 

(iii) * * * * 

in any of these cases such an agree- 
ment is a contract. 


In the present case the document 
is a registered document and it has been 
executed by one sister in favour of 
another sister. If the assertion of coer- 
cion and duress is rejected it can safely; 
be said that the transaction is covered, 
by Section 25 (1) of the Contract Act’ 
and such a transaction cannot be said to, 
be void even if cash consideration as! 
asserted to by the petitioner was noti 
paid. ’ 


15. Now coming to the submis- 
sions af Sri S. P. Gupta this has to be 
mentioned that although the Deputy 
Director had given no finding about re- 
ceipt or otherwise of cash consideration 
he has held that the transaction was for 
consideration since it was entered into 
on account of a compromise arrived at 
between the parties. This cannot be said 
to be a new case. The conclusion to 
which the Deputy Director arrived was 
on the proof of the falsity of the allega- 
tion of the petitioner that the transac- 
tion was arrived at under duress. The 
case of duress put forth by the petitioner 
was countered by the opposite party by 
the allegation that it was executed by 
free will and consent of the petitioner. 
While deciding the question of duress 
the Deputy Director had to decide the 
matter one way or the other and he came 
to the conclusion that on account of 
their rapprochement the document had 
been executed with the free consent of 
the petitioner. This cannot be said to 
be a new case called out by the Depury 
Director. 


In the instant case the petitioner has 
not placed before this Court the plead- 
ings of the parties and the sale deed 
which was executed in favour of the 
petitioner by her mother on account of 
which the complete picture of the case 
has not been brought before the Court. 
In absence of the pleadings of the parties 
the the decisions relied on by the learn- 
ed counsel for the petitioner about the 
variance in pleadings and proof cannot 
be of much assistance to the petitioner. 
Morecver, the petitioner was in the know 
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of the case accepted by the Deputy 
Director for when the petitioner had 
filed a suit for cancellation of the sale 
deed it had been upheld by the Munsif 
on the ground that it was entered into 


on account of compromise between the 
parties. 
16. As regards the submission of 


the learned counsel for the petitioner 
that a gift can only be made by a docu- 
ment attested by two witnesses and that 
it can be revoked in view of Section 126 
of the Transfer of Property Act, it was 
contended that if the case of gift had 
been taken the petitioner would have 
adduced evidence about its revocation, 
but the learned counsel could not suggest 
the ground of revocation in the instant 
case. The document which purported 
to be sale was attested by two witnesses. 


17. As regards the contention of 
Sri Gupta about family arrangement it 
is not correct to say that family arrange- 
ment can only be arrived at between the 
members of a joint Hindu family and 
it must be a bilateral document. The 
family arrangement can be oral and if 
in pursuance of oral arrangement any 
document is executed that document is 
only in acknowledgment of the family 
arrangement. This view of mine is sup- 
ported by the decisions cited by Sri 
Gupta himself, vide AIR 1966 SC 292 
and AIR 1955 SC 481. In the last men- 
tioned case a family arrangement was 
arrived at between a widow and her 
daughters. A family arrangement which 
is brought about for the preservation of 
peace and honour of family or the avoid- 
ance of litigation has been held for con- 
sideration vide Sidh Gopal v. Behari Lal. 
AIR 1928 All 65, Mt. Latif Jahan Begum 
v. Md. Nabi Khan, AIR 1932 All 174 
and Smt. Buchibai v. Nagpur University. 
AIR 1946 Nag 377 at p. 390. 


18. As to the argument of Sri 
S. P. Gupta based on Section 92. of the 
Evidence Act reference need be made 
to Baijnath Singh v. Hajee Vally Maho- 
mmed Hajee Abba, AIR 1925 PC 75 and 
Munna Singh Rajput v. Narain Singh, 
AIR 1929 Nag 91 wherein it has been 
held that “Section 92 merely prescribes 
arule of evidence; it does not fetter the 
Court’s power to arrive at the true mean- 
ing and effect of a transaction in the 
light of all the surrounding circum- 
stances.” In AIR 1929 Nag 91 it was 
also held that in the case of considera- 
tion mentioned in a written document 
it is open to the party contesting it to 
show that the consideration was differ- 
ent from that described in the contract. 
So this argument also fails. 

19. While exercising jurisdiction 
under Article 226 of the Constitution 
this Court does not act as an appellate 
Court. This Court can only interfere 
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if there is lack of jurisdiction, excess of 


jurisdiction or non exercise of juris- 
diction or a patent error on the 
face of the record. On the findings 
of fact recorded by the Deputy 


Director of Consolidation I do not find 
any defect as mentioned above requir- 
ing interference by this Court. ` Sub- 
stantial justice appears to have been 
done in this case. The petitioner who 
had voluntarily transferred the plots to 
her sister wants to resile from it. This 
is not a fit case in which this Court 
should exercise its discretion in favour 
of the petitioners. 


20. Accordingly this petition fails 
and is hereby dismissed with costs. 


Petition dismissed. 


AIR 1971 ALLAHABAD 155 (V 58 C 32) 
G. C. MATHUR AND 
HARI SWARUP, JJ. 
Ramchandra and others, 
v. State of Uttar Pradesh and 
Opposite Party. 


Criminal Revn. No. 608 of 1968, D/- 
14.9-1970, against order of H. N. Singh, 
Addl. S. J., Ballia, D/- 29-2-1968. 


Criminal P. C. (1898), S. 190 (1) (b) 
& (c) — Final report by police — It is 
open to Magistrate to take cognizance — 
But cognizance could be taken only under 
S. 190 (1) (c) and not under S. 190 (1) (b) 
— AIR 1968 SC 117, Rel. on. 


Result of taking cognizance under 
Cl. (c) is that Magistrate should comply 
with provisions of Section 191 and should 
proceed under Section 252. (Para 4) 


Cases Referred: Chronological Paras 


(1968) AIR 1968 SC 117 (V 55) = 
1968 Cri LJ 97 = 1967-3 SCR 


Applicants 
another, 


668, Abhinandan Jha v. Dinesh 
Mishra 1, 4 
R. Pandey, for Applicants; Jitendra 


Kumar, Addi. Govt. Advocate, for State; 
K. M. Singh, for Opposite Party No. 2. 


G. C. MATHUR, J.:—A report under 
Sections 147 and 323, I. P. C. was lodged 
at P. S. Sahatwar against the five appli- 
cants in this revision. After investiga- 
tion, the S. O. on August 27, 1967, wrote 


out a final report to the effect that no 
case was made out. Before this final re- 
port was received by the Magistrate, 


Tarkeshwar Pathak O. P. No. 2 made an 
application on September 13, 1967, before 
the Magistrate concerned, praying that 
the final report be rejected and the ac- 
cused be summoned. The Magistrate 
ordered this application to be put up with 
the final report when received. On 
September 19, 1967, the applicant made 
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an application to the Magistrate to reject 
the application dated September 13, 1967. 
On this application also, the Magistrate 
passed an order directing it to be put up 
when the final report was received. After 
the final report was-received, the two ap- 
plications together with the final report 
were put up before the Magistrate. On 
September 26, 1967, he passed the follow- 
ing order :—~ 

“There is evidence sufficient prima 
facie to summon the accused. Let ac- 
cused be summoned. Register the case 
and issue summons to the accused. A.P.P. 
to prepare the copies.” 


Against this order, the applicants 
filed a revision before the Sessions Judge, 
Ballia. The Ist Additional Sessions Judge, 
Ballia, dismissed the revision on February 
29, 1968, holding that, in view of the deci- 
sion of the Supreme Court in Abhinandan 
Jha v. Dinesh Mishra, 1968 Cri LJ 97 = 
AIR 1968 SC 117, it was open to the 
Magistrate to take cognizance under Sec- 
tion 190 (1) (b) Criminal P. C., even 
though the police had submitted a final 
report. The applicants then filed this 
revision. The revision came up for hear- 
ing before K. B. Asthana, J. who referred 
it for decision to a larger Bench as. in his 
opinion, the decision of the Supreme 
Court required to be interpreted, since 
there were two conflicting observations 
therein. That is how this case has come 
before us. 


2. Sri R. Pandey, learned counsel 
for the applicants, has not disputed 
before us that the Magistrate could take 
cognizance of the case even though a final 
report had been submitted by the police. 
His contention is that the Magistrate 
could take cognizance either under Sec- 
tion 190 (1) (a) on the basis of the appli- 
cation of Tarkeshwar Pathak dated 
September 13, 1967, which amounted to 
a complaint, or he could take cognizance 
under Section 190 (1) (c), Criminal P. C. 
His contention is that, in no case, could 
the Magistrate take cognizance under 
Section 190 (1) (b). From the tenor of 
the order of the Magistrate dated Septem- 
ber 26, 1967, it appears that he had taken 
cognizance under Section 190 (1) (b), 
Criminal P. C. 


3. Since the question raised in 
this case relates to the applicability of 
clauses (a), (b) and (c) of sub-secticn (1) 
of Section 190, it is desirable to quote 
Section 190 (1) of the Code of Criminal 
Procedure : 


“190 (1). Except as hereinafter pro- 
vided, any Presidency Magistrate, Dis- 
trict Magistrate or Sub-Divisional Magis- 
trate, and any other Magistrate specially 
empowered in this behalf, may take 
cognizance of any offence— 

(a) upon receiving a complaint of 
facts which constitute such offence: 
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(b) upon a report in writing of such 
facts made by any police officer; 

(c) upon information received from 
any person other than a police officer, or 
upon his own knowledge or suspicion., 
that such offence has been committed.” 


_ Obviously, the Magistrate has not 
taken ‘cognizance on the application of 
Tarkeshwar Pathak dated September 13. 
1967, and, therefcre, he cannot be said to 
have taken cognizance under Section 190 
(1) (a), Criminal P. C. The question that 
remains for determination is whether. 
in the circumstances of this case, cogniz- 
ance could be taken under clause (b) or 
clause (c). Sri Pandey contends that 
cognizance could not be taken under 
clause (b) and could only be taken under 
clause (c). For this contention. he relied 
upon the decision of the Supreme Court 
referred to above. 

4. In the Supreme Court case 
as reported in AJR 1968 SC 117. and 
other reports, it is stated at the end of 
paragraph 15: 

“If, ultimately. the Magistrate forms 

the opinion that the facts, set out in the 
final report, constitute an offence, he can 
take cognizance of the offence under Sec- 
tion 190 (1) (b) notwithstanding the con- 
trary opinion of the police expressed in 
the final report.” 
The reference to clause (b) in this para- 
graph is wrong* as in the official reports. 
i.e., (1967) 3 SCR 668 = AIR 1968 SC 
117, this sentence reads as follows: 


“If, ultimately, the Magistrate forms 
the opinion that the facts, set out in the 
final report, constitute an offence, he can 
take cognizance of the offence under Sec- 
tion 190 (1) (c), notwithstanding the con- 
trary opinion of the police expressed in 
the final report.” . 
Some confusion was created, which 
necessitated a reference to this Bench, on 
account of this wrong mention of 
clause (b) instead of clause (c) in the re- 





* Editorial Note: The wrong mention 
of Cl. (b) instead of Cl. (c) in the observa- 
tion quoted above from the A. I. R. is 
traced to the error in the blue print copy 
of the S. C. decision received in our office 
for reporting. This is confirmed by the 
fact that the same mistake is found in 
the other reports of the S. C. Case (see, 
for instance, (1967) 2 SCWR 321 (331) = 
(1967) SCD 985 (998) = 1968 All LJ 373 
(380) = 1968 BLJR 273 (279) = 1968 LR 
448 (456) = (1967) 2 SCA 610 (619)) ex- 
cept the S. C. R. The mistake seems to 
have been detected by the A.I.R. Editor, 
as would be seen by the mention of 
Cl. (c) in the headnote, but the wrong 
clause was perhaps allowed to go in the 
report, as it occurred in the officially ap- 
proved copy. The error in our reports 
(AIR & Cr LJ) is however sincerely re- 
gretted. 
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ports other than the official 
the later part of the judgment of the 
Supreme Court as reported in all the 
journals, reference is made to clause (c). 
From a perusal of the Supreme Court 
case it is clear that :— 

(i) where cognizance is taken upon a 
complaint: it has to be taken under Sec- 
tion 190 (1) (a); 


report. In 


(ii) if cognizance is taken upon a 
charge-sheet submitted by the police. 
cognizance has to be taken under Sec- 


tion 190 (1) (b); and 

(iii) if cognizance is taken on the 
basis of the final report submitted by the 
police or upon other information or upon 
the knowledge or suspicion of the Magis- 
trate, cognizance has to be taken under 
Section 190 (1) (e). 


If a charge-sheet is submitted by the 
police, it is open to the Magistrate either 
to take cognizance under Section 190 (1) 
(b) or to refuse to take cognizance. 
Likewise. 1f a final report is submitted by 
the police. it is open to the Magistrate to 
accept the final report and drop the 
matter or to take cognizance under Sec- 
tion 190 (1) (c). It is. therefore. clear 
that. in the present case. it was open to 
the Magistrate to take cognizance even 
though the police had submitted a final 
report. But cognizance could be taken 
only under Section 190 (1) (c) and not 
under Section 190 (1) (b), Criminal P. C. 
The result of taking cognizance under 
Section 190 (1) (c) is that the Magistrate 
should comply with the provisions of Sec- 
tion 191, Criminal P. C. and should pro- 
ceed in accordance with the procedure 
laid down under Section 252, Criminal 
P. C In the present case, since the Magis- 
trate taking cognizance has already trans- 
ferred the case to another Magistrate by 
his order dated October 19, 1967. it is no 
longer necessary to comply with the 
provisions of Section 191, Criminal P. C. 
but the trial must proceed in accordance 
with the procedure laid down in Sec- 
tion 252, Criminal P. C. onwards. 


5. To the extent indicated above, 
the revision is allowed. The Magistrate 
trying the case will proceed on the basis 
that cognizance has been taken under 
Section 190 (1) (c), Criminal P. C. 

Revision allowed. 





AIR 1971 ALLAHABAD 157 (V 58 C 33) 
S. N. DWIVEDI AND 
C. D. PAREKH JJ. 

Pt. Ram Avtar Sharma and others, 
Appellants v. Pt. Chakradhar Saran 
Sharma and others, Opposite Parties. 

Special Appeals Nos. 557 of 1961 and 
145 of 1962, D/- 21-10-1970, against judg- 
ment of V. G. Oak J. in O. S. No. 4 of 
1956, D/- 12-9-1961. 
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(A) Trade Marks Act (1940), Ss. 24 
and 46 — “Legal proceedings” in Sec- 
tion 24 — Wide enough to include pro- 
ceedings under Sec. 46 for rectification of 
register — (Words and Phrases — Legal 
proceeding) — (Trade and Merchandise 
Marks Act (1958), Ss. 32 and 56). 

The term ‘legal proceedings’ is not 
defined in the Trade Marks Act. It is of 
wide import. It will ordinarily mean any 
proceedings authorised by law for redres- 
sal of a legal grievance or for vindica- 
tion of a legal right. The provisions of 
Ss. 9, 27 (2) and 74-A of the Act clearly 
imply that a proceeding for rectification 
of register under Sec. 46 is a legal pro- 
ceeding so as to attract the bar under 
Sec 24. So also Ss. 32 and 56 of the 
Trade and Merchandise Marks Act, 1958 
which correspond to Ss. 24 and 46 of 
1940 Act unambiguously show that the 
proceeding is a legal proceeding: AIR 
1965 Mad 33, Rel. on. 

(Paras 14, 15) 


Hence an application under S. 46 filed 
after more than 7 years from the date of 
registration is barred by limitation under 
Sec. 24. (Para 25) 


(B) Trade Marks Act (1940), Sec. 6 
— Trade mark Himkalyan’ — Registra- 
tion of — Words ‘Him’ and ‘Kalyan’ 
though publici juris their combination is 
not so — Word acquiring distinctiveness 
with regard to respondent’s hair oil — 
Registration cannot be refused. 


The word “Himkalyan” when split 
up may be publici juris but the combina- 
tion of the two words “Him” and “Kal- 
yan” had acquired a distinctiveness in 
the trade of the respondent who had been 
manufacturing and selling ‘“Himkalyan” 
oil since 1909 This compound word does 
not appear to have been used by any 
other rival trader in this trade. The 
compound word. therefore, distinguishes 
the goods of the respondent and it had 
acquired distinctiveness much prior to the 
date of application for registration of the 
trade mark, and was not publici juris. 


(Para 17) 
{C) Civil P. C. (1908), O. 6, R. 4 — 
Fraud — General allegations not enough 


— Particulars must be given — One kind 
of fraud pleaded — Another kind of fraud 
cannot be proved. 

Courts do not take any notice of 
general allegations of fraud unless the 
particulars are also given in the plead- 
ings. A charge of fraud is a very serious 
charge and when one kind of fraud is 
pleaded another kind of fraud cannot be 
permitted to be proved. (Para 18) 


(D) Trade Marks Act (1940), Sec. 8 
(c) — ‘Contrary to any law for the time 
being in force’ — Means any Law other 
than the Trade Marks Act, Sec. 6 not 
covered by wording of Sec. 8 (c) — AIR 
1957 All 683, Rel. on. (Para 24} 
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Cases Referred: Chronological 
(1965) AIR 1965 Mad 33 (V 52) = 
ILR (1964) 2 Mad 194, Sona Ana 
Pana Baulraj v. S. P. Vadivelu 
Nadar and Sons 15 
(1957) AIR 1957 All 683 (V 44), Ram 
Rakhpal v. Amrit Dhara Phar- 
macy 12 

B. C. Dey, Ambika Prasad and K. B. 
Garg, for Appellants; K. B. Mathur, K. N. 
Tripathi, K. L. Misra and S. N. Misra. for 
Opposite Parties. 

PAREKH, J.:—This appeal arises 
out of the decree and judgment dated 
September, 12, 1961, passed by a learned 
Single Judge of this Court dismissing ap- 
plication under Section 46. Trade Marks 
a lies 


Paras 


The petitioners-appellants filed 
application under Section 46 of the Trade 
Marks Act, 1940. and prayed that the 
two entries of registration of Trade Mark 
under Registration Nos. 93543 and 108250 
favouring respondents be expunged. En- 
try No. 93543 is a label bearing the 
picture of Gadadhar Prasad (father of 
respondents Nos. 1 and 2) and the words 
“Himkalyan Tail” (in Deonagri_ script) 
and the words “Him Kalyan” in English. 
Entry No. 108250 is an associated trade 
mark of the former and relates to regis- 
tration of the word “Himkalayan” per se. 
These entries in the register of Trade 
Marks will henceforth be referred by us 
as TM 1 and TM 2. 


3. The case of the appellant was 
that the registration of trade marks of 
TM 1 and TM 2 was obtained by Gadadhar 
Prasad by practising fraud on the Regis- 
trar of Trade Marks. It was the further 
case of the appellants that the words 
“Him” and “Kalyan” are words widely 
used in Ayurved and for purposes of hair 
oils and cannot be said to have been 
invented by Gadadhar Prasad. It is also 
stated by the appellants that the two 
trade marks were the joint family pro- 
perty of Gadadhar Prasad. his sons and 
grand-sons. For these reasons the appel- 
lants’ case has been that these two trade 
marks could not have been rezistered 
exclusively in the name of Chakradhar 
Saran respondent No. 1. 


4. Respondents Nos. 1 and 2 
inter se have put different claims of 


ownership of TM 1 and TM 2. Chakradhar 
Saran, respondent No. 1, claims that the 
business and trade marks were the self- 
acquired property of Gadadhar Prasad 
and not joint family or ancestral pro- 
perty. According to respondent No. 1, 
he obtained the two trade marks on the 
application of Gadadhar Prasad. He 
based his claim on a gift deed executed 
by Gadadhar Prasad in his favour. He 
further pleaded that no fraud was 
practised in obtaining registration of the 
two trade marks and he claimed that 
‘Himkalyan’ is a single word invented by 
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Gadadhar Prasad. Badri Prasad claimed 
that the business and the trade mark 
being ancestral properties could not have 
been gifted by Gadhadhar Prasad to 
Chakradhar Saran. 


5. The Registrar of Trade mark, 
being a party to the proceedings, also 
filed a written statement wherein it has 
been stated that Gadadhar Prasad gave 
two applications for registration of trade 
mark. The first was dated 4th March. 
1944, and the subsequent application was 
a joint application by Chakradhar Saran 
and Gadadhar Prasad. On the subse- 
quent application the name of Chakra- 
dhar Saran was substituted and all the 
formalities were completed for the publi- 


cation of the trade marks in the 
Trade Mark Journal. The Registrar 
has further stated that these two 


trade marks were thus registered, which 
registration is effective from the date 
of the application and has further 
been renewed for a further period of 15 
years. 


6. The learned Single Judge has 
held on the basis of the pleadings of the 
parties and evidence on the record that 
Gadadhar Prasad Sharma was manu- 
facturing and selling Him Kalyan Tail 
since 1309. He has further held that the 
appellants failed to prove that Gadadhar 
Prasad or Chakradhar Saran committed 
any fraud in obtaining the two trade 
marks. He further held that respondents 
Nos. 1 and 2 were joint proprietors of the 
trade marks at the time of the applica- 
tion for registration (i.e. in the year 1944 
and 1945) but on the date of the passing 
of the decree respondent No. 1 alone was 
the proprietor of the two trade marks. 
As for the trade mark being publici 
juris, the learned Single Judge held that 
Gadadhar Prasad had the exclusive right 
to use the word “Himkalyan Tail” which 
was distinctively recognised. He held that 
although the two words “Him” and 
“Kalyan” have become publici juris the 
combination ‘“Himkalyan”’ has not be- 
come publici juris. In connection with 
these two words separately, i.e., Him and 
Kalyan, the learned Judge was of the 
view that these two words are separately 
found in the Hindi Dictionary and these 
two words separately have been in com- 
mon use in Ayurved for a long time, and 
held that the two words are of common 
use. He went on to find that it has not 
been proved in the case that Gadadhar 
Prasad invented or coined the word “Him- 
kalyan”. The learned Single Judge has 
further observed that the word “Him- 
kalyan“ has directed reference to the 
quality of the goods. The word ‘Him’ 
means “cool” and “Kalyan” means “bene- 
ficial”. According to the learned Judge 
the continuous use of the word ‘“Him- 
kalyan” from the year 1309 by Gadadhar 
Prasad. non-user cf this word with or 
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without any prefix by their rival traders, 
naming of his business premises as “Him- 
kalyan Bhavan” and use of the word in 
Hindi at the top and centre of the label 
with photograph of Gadadhar Prasad, go 
to show that the label and the word have 
acquired distinctiveness and Gadadhar 


Prasad had exclusive right to use the 
word. In the opinion of the learned 
Judge the case of the respondent No. 1 
was covered by clause (3) of Section 6 (1) 
read with proviso to Section 6 (3) of the 
Trade Marks Act and Gadadhar Prasad 
was entitled to get both the trade marks 
registered. 

7. The learned Single Judge also 
considered the bar of Section 24 of the 
Trade Marks Act on the filing of the ap- 
plication under Section 46 of the Act and 
held that the proceeding involving altera- 
tion or rectification of the registration is 
a legal proceeding and the present appli- 
cation was moved more than seven years 
after the date of the two registrations, 
which were not obtained by fraud. The 
trade marks do not offend Section 8 of 
the Act, so the registration was valid in 
all respects and it was not open to the 
appellants to challenge the validity of the 
two trade marks and the defendants res- 
pondents are not liable to any disclaimer. 
The learned Single Judge dealt with the 
case of Badri Prasad and held that Badri 
Prasad did not claim rectification of 
register in his favour and in the vear 
1958 he executed an agreement relinquish- 
ing all his interest in the “Himkalyan” 
business which necessarily included his 
interest in the two trade-marks and 
therefore he held that the claim of Badri 
Prasad defendant No. 2 is also barred by 
Section 24 of the Act. 


8. Two appeals have been filed 
against the judgment and decree of the 
learned Single Judge. One of the ap- 
peals has been filed by the plaintiffs, and 
the other by Badri Prasad, defendant 
No. 2. We propose to decide both the 
appeals by a single judgment. 


9. Shri Ambika Prasad, learned 
counsel appearing for the plaintiffs-ap- 
pellants, pressed the following grounds :— 

(1) That Section 24 of the Trade 
Marks Act is not a bar to the proceedings 
under Section 46 of the Act because Sec- 


tion 24 applies to legal proceedings and 
not to all proceedings; 
(2) That the registration in the 


instant case was obtained by fraud; and 

(3) That the two trade marks offend 
against the provisions of Section 8 (c) of 
the Act as they are contrary to law. 

10. Shri K. N. Tripathi, learned 
counsel for Badri Prasad, argued that the 
trade marks being the property of the 
joint Hindu family and Badri Prasad 
being also interested in that property it 
was a case of rectification of register and 
the name of Badri Prasad should be 
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entered in the register as a joint proprie- 


tor. 

11. In our opinion, none of the 
points raised on behalf of either of the 
appellants has any force, and both the 
appeals must fail. 

12. We would first deal with the 
points raised on behalf of the petitioner- 
appellants. 


Point No. 1: Section 24 of the Trade 
Marks Act, 1940, reads thus: 


“In all legal proceedings relating toa 
registered trade mark. the original regis- 
tration of the trade mark shall after the 
expiration of seven years from the date 
of such original registration be taken to 
be valid in all respects unless such regis- 
tration was obtained by fraud, or unless 
the trade mark offends against the provi- 
sions of Section 8.” 

Shri Ambika Prasad’s contention is that 
expression “all legal proceedings” used 
in the section does not cover the proceed- 
ings under Section 46 of the Act. The 
argument is that a High Court while 
hearing an application for rectification 
acts as a Tribunal and not as a Court and 
the proceedings before it are proceed- 
ings before the Tribunal as contemplated 
by Section 46 of the Act and they are in 
the nature of administrative proceedings. 
Reference was made to sub-section (2) of 
Section 46 and clause (n) of sub-sec. (1) 
of Section 2 of the Trade Marks Act. 
Both these provisions are quoted below: 


“46 (2). Any person aggrieved by the 
absence or omission from the register of 
any entry, or by any entry made in the 
register without sufficient cause, or by 
any entry wrongly remaining on the 
register, or by any error or defect in any 
entry in the register, may apply in the 
prescribed manner to a High Court or to 
the Registrar, and the tribunal may make 
such order for making, expunging or 
varying the entry as it may think fit.” 

“2 (1) (n). “tribunal” means the 
Registrar or, as the case may be, the 
Court before which the proceeding con- 
cerned is pending.” 

Ram Rakhpal v. Amrit Dhara Pharmacy, 
ee et All 683, supports this argu- 
ment. 


13. The term ‘legal proceedings’ 
is not defined in the Trade Marks Act. It 
is of wide import. It will ordinarily 
mean any proceedings authorised by law 
for redressal of a legal grievance or for 


vindication of a legal right. (Words and 
Phrases, Permanent Edition, Vol. 24, 
p. 589). The term is defined in the 


Bankers Book Evidence Act (Act No. 18 
of 1891). There it means any proceed- 
ing or enquiry in which evidence is or 
may be given and includes an arbitration. 
On this wide coverage, a proceeding 
under Section 46 will be a legal proceed- 
ing. Section 9 of Act materially reads :— 
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“No word which is the commonly 
used and accepted name of any -single 
chemical : element or single chemical 
compound ‘(as distinguished from a mix- 
ture) shall be registered as a trade mark 
in respect of a chemical substance or pre- 
paration, and any such registration shall, 
notwithstanding anything in Section 24, 
be deemed for the purposes of Section 46 
to beʻan entry made in the register with- 
out sufficient cause or an entry wrongly 
remaining on the register, as the circum- 
stances may requireé.....-...” 


14, It is evident from the non 
obstante clause in Section 9 that zhe bar 
of Section 24 cannot be set up in proceed- 
ings under Section 46 where the word 
used in the trade mark may be such a 
word as is commonly used and accepted 
name of any single chemical element or 
single chemical compound, in other cases 
Section 24 may be pleaded as a bar if the 
trade mark has not been obtained by 
fraud or is not contrary to any law for 
the time being in force or to morality. 
The argument of Sri Ambika Prasad 
makes the non obstante clause otiose. 
But this is not a legitimate method of 
statutory construction. Nor can it be 
properly assumed that the clause is an 
instance of the legislature’s casual slip. 
‘Section 9 clearly implies that the proceed- 
ing under Section 46 is a legal proceed- 
ing. 


15. Sections 27 (2) (b) and 74-A of 
the Trade Marks Act also support our 
construction (Sona Ana Pana Baulrai v. 
S. P. Vadivelu Nadar & Sons, AIR 1965 
Mad 33). It may be mentioned here that 
Ss. 32 and 56 of the Trade and Merchan- 
dise Marks Act, 1958, which correspond 
to Sections 24 and 46 of the Trade Marks 
Act, unambiguously show that the pro- 
ceeding is a legal proceeding. 


16. It has next been contended by 
Shri Ambika Prasad that the registration 
in the instant case was obtained by fraud. 
In this connection he invited our atten- 
tion to paragraphs 23 to 27, 41 and 42 of 
the affidavit of Shri Kashinath Tewari, 
one of the applicants, filed in support of 
the application. It has been argued that 
the word “Himkalyan” being publici 
juris could not be registered because the 
word has direct reference to the charac- 
ter and quality of the hair-oil. The argu- 
ment is that by this word the Registrar 
was deceived. It was first deceitfully 
put in the design of the label and there- 
after the word itself was sought to be 
registered as an associate trade mark. 
Secondly, it was argued that the period 
of user in the initial application given in 
the year 1944 was falsely given as 60 
years while in the subsequent aplication 
the period of user has been given as 40 
years. Thirdly, it was argued that the 
trade mark in the relevant year, when 
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the two applications were: filed, was the ` 
property of. the joint Hindu family of 
Gadadhar. Prasad and it was falsely stated 
in the application dated 4th March, 1944, 
that Gadadhar Prasad was the ‘proprietor 
of the trade mark. 


17. None of these arguments can, 
be accepted. The word “Himkalyan” | 
when split up may be publici juris but 
the combination of the two words “Him” 
and “Kalyan” nad acquired a distinctive- 
ness in the trade of the respondent. It 
has an association of at least 40 years 
with the hair-oil prepared by Gadadhar 
Prasad. Evidence supports the finding of 
the learned Single Judge that Gadadhar 
Prasad had been manufacturing and sell- 
ing “Himkalyan” oil since 1909. This 
compound word does not appear to have 
been used by any other rival trader in 
this trade. It also appears from evidence 
that Gadadhar Prasad was the person 
who for the first time used this compound 
word in connection with hair-oil trade. It 
also appears that he adopted this name 
for his business and the place of his 
business. The compound word, there- 
fore, distinguishes the goods of Gadadhar 
Prasad and it had acquired distinctiveness 
much prior to the date of application for 
registration of the trade mark, and was 
not publici juris 


18. Courts do not take any notice 
of general allegations of fraud unless the 
particulars are also given in the plead- 
ings. A charge of fraud is a very serious 
charge and when one kind of fraud is 
pleaded another kind of fraud cannot be 
permitted to be proved. The appellant 
has pleaded in paragraphs 59. 60 and 61 
of the affidavit of Kashi Nath that Sri 
Gadadhar Prasad made a deliberate false 
statement that he was the sole proprietor 
of the trade marks whereas in fact the 
said trade marks were the property of 
the joint Hindu family consisting of 
Gadadhar Prasad, his sons and grand- 
sons. Jt has further been alleged that 
Gadadhar Prasad had knowingly failed 
to show to the Registrar the fact that his 
complaint against Shri Bawanji Sharma 
resulted in acquittal and that Gadadhar 
Prasad gave a letter dated 25th Novem- 
ber, 1924, to Ram Autar Sharma, the 
plaintiff-appellant, that prior to 4-12-1923 
the trade mark of Gadadhar Prasad was 
only a label containing inter alia the 
image of Ganeshii. 


19. From the pleadings it would 
appear that Gadadhar Prasad alone has 
been charged for practising fraud and 
there are no allegations of fraud against 
Chakradhar Saran. From Annexures D 
and D-1 to the affidavit it will appear 
that certificates under Section 75 of the 
Trade Marks Act have been granted by 
the Registrar to Chakradhar Saran and 
not to Gadadhar Prasad. 
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20. The particulars of fraud as 
furnished in the pleadings do not make 
out fraud. It is true that Gadadhar 
- Prasad made the statement in the appli- 
cation dated, 4th March, 1944, that the 
trade mark was being used by him as a 
proprietor thereof for the last 60 years, 
but subsequently on 9th March, 1945, he 
corrected himself and stated that the trade 
mark was being used for the last 40 
years by him “and/or as a Karta or the 
manager of a joint Hindu family in the 
joint Hindu family business”. Admittedly 
these applications and amendments there- 
of were filed by Gadadhar Prasad under 
Section 14 of the Trade Marks Act. The 
Registrar was acquainted with the two 
statements of facts contained therein. It 
cannot accordingly be held that the 
Registrar was defrauded in any manner. 
The facts given in the earlier application 
may have been mentioned by oversight 
or casual slip but later facts were correct- 
ed. The facts subsequently stated in the 
application dated 9th March, 1945, have 
been supported by the petitioners them- 
selves. The Registrar has also in his 
written statement supported them. That 
may amount to an admission on behalf 
of the Registrar that he has not been led 
away by the statement made in “the 
earlier application dated 4th March, 1944. 


21. Under Section 14 of the Trade 
Marks Act Gadadhar Prasad was not re- 
quired to mention the facts that he had 
filed a complaint against Shri Bawanii 
which resulted in his acquittal. The alleg- 
ed letter dated 25-11-1924, Annexure Cc 
to the affidavit of Shri Kashi Nath, is a 
highly disputed document and the learn- 
ed Single Judge has rightly not relied 
upon it as evidence supporting the case 
of fraud. Even assuming that the writing 
is that of Gadadhar Prasad it does not 
make out a case of fraud, This letter, in 
our opinion goes against the appellant. 
From this letter, it is clear that Gadadhar 
Prasad named the oil manufactured by 
him as “Himkalyan” and this information 
was given to Ram Autar Sharma, one of 
the appellants in this case. He could 
properly claim the proprietorship in the 
acquired distinctive name of his oil. 


22. From the above discussion it 
will appear that from the pleadings and 
the evidence adduced in the case the ap- 
pellants failed to make out a case of fraud 
even against Gadadhar Prasad. 


BBs It was next argued by Shri 

Ambika Prasad that both the trade marks 

offend against the provisions of Section 8 

{c) of the Act. Section 8 (c) is reproduced 
elow :— 


“8. No trade mark nor part of a 
trade mark shall be registered which 
consists of, or contains, any scandalous 
he or any matter the use of which 
would— 
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{c} be contrary to any Yaw for the 
time being in force or to morality.” 
The argument is that as the word “Him- 
kalyan” being publici juris could not be 
registered under Section 6 of the Act, it 
was a matter the use of which was con- 
trary to law for the time being in force. 
We do not agree with the argument 
advanced by the learned counsel. As we 
have already held that the word dis- 
tinguishes the oil of Gadadhar Prasad and 
it had acquired’ distinctiveness in his 
trade, it could be lawfully registered. 

24, Again the expression “contrary 
to any law for the time being in force” 
in Section 8 (c) means any law other 
than the Trade Marks Act. Section 6 of 
the Trade Marks Act is not covered by 
the wordings of Section 8 (c) of the Act. 
(See Ram Rakhpal’s case supra). 


25. In view of the foregoing dis- 
cussion we agree with the learned Single 
Judge that the application under Section 
46 of the Trade Marks Act having been 
filed on 23-8-1956, ie. after seven years 
of the date of registration is not main- 
tainable. 


26. On behalf of Badri Prasad 
only one point has been raised. It has 
been contended that the trade mark was 
the property of the joint Hindu family 
and Badri Prasad being one of its mem- 
bers his name should have been entered 
in the register as a joint proprietor there- 
of. It has been urged that the learned 
Single Judge erred in not ordering the 
rectification of the register. 

27. For the appreciation of the 
point it is necessary to refer to the plea 
of Badri Prasad raised in defence to the 
plea raised by Ram Autar Sharma and 
others. Badri Prasad filed a separate 
written statement and disassociated with 
Chakradhar Saran. He has pleaded that 
“Himkalyan” business is ancestral busi- 
ness started from the time of his grand- 
father Babu Lal. His further plea is that 
Gadadhar Prasad was incompetent to 
make a gift in favour of Chakradhar 
Saran because the property was that of 
the joint Hindu family. On this basis he 
claimed that he was a joint proprietor of 
the two trade marks in March, 1944 and 
1945 when the applications for registra- 
tion were filed by Gadadhar Prasad. 


28. The evidence on record esta- 
blishes that Babu Lal father of Gadadhar 
Prasad was trading in medicine and oil . 
on a small scale. After his death Gada~ 
dhar Prasad continued with this busi- 
ness and from 1909 began manufacturing 
“Himkalyan” hair oil. It is also in evi- 
derice that Badri Prasad and Chakradhar 
Saran helped their father during his life 
time till Badri Prasad started his busi- 
ness at Lucknow as a separate unit. It 

also in evidence that the profit and 
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loss of the Lucknow unit was not com- 
bined with that of ‘Himkalyan” business 
of Gadadhar Prasad. There is also the 
admission of Gadadhar Prasad in the ap- 
plication dated 9th March, 1945, that the 
property in the two trade marks was 
that of the joint Hindu family. On the 
basis of this evidence it has been argued 
that till the date of the application and 
thereafter the property in the two trade 
marks remained the joint family pro- 
perty and Badri Prasad was the joint 
owner of the two trade marks. It may 
be observed that there is evidence on re- 
cord, Ex. A-29, which goes to show’ that 
Gadadhar Prasad as the sole owner of 
the two trade marks and that of the 
business ‘“Himkalyan’” executed a gift 
deed in favour of Chakradhar Saran. It 
has been argued that that statement made 
in the gift deed about the sole proprietor- 
ship is on incorrect statement and that 
should not be relied upon. 


In our opinion although Gadadhar 
Prasad described the two trade marks as 
the property of joint Hindu family in 
the year 1945, he had a desire from the 
very beginning as will appear from the 
application of 4th of March, 1944, to 
claim sole ownership in these two trade 
marks and for the reason he described 
himself as the sole owner of the two trade 
marks in gift deed Ex. A-21, executed on 
12th April, 1949. But Badri Prasad ap- 
pears to have executed an agreement in 
favour of Chakradhar Saran whereby he 
has surrendered his interest in favour of 
Chakradhar Saran. Badri Prasad admit- 
ted in his statement before the Court 
that after the execution of the agreement 
in the year 1958 between himself and 
Chakradhar Saran the sole ownership of 
“Fimkalyan” business was given to 
Chakradhar Saran. This will certainly 
mean that whatever was given to Chakra- 
dhar Saran in pursuance of the gift deed 
was impliedly correct. The sole owner- 
ship transferred by Gadadhar Prasad in 
favour of Chakradhar Saran in 1949 was 
confirmed by Badri Prasad. No other 
person could claim any interest in the 
property of the joint Hindu family except 
Badri Prasad, and once he conceded that 
Chakradhar Saran was the sole proprie- 
tor of the two trade marks and ‘Him- 
kalyan” business, he cannot turn round 
in these proceedings and say that Chakra- 
dhar Saran was not the sole owner of the 
two trade marksand he has some interest 
. therein. Badri Prasad tried to explain 
the circumstances in which he executed 
the agreement in favour of Chakradhar 
Saran in the year 1958. In our opinion 
this explanation is an after-thought. 
Learned counsel for Badri Prasad pointed 
out that since neither party to the dis- 
pe filed the agreement in question the 
earned Single Judge should not have 
relied upon the same. It may be stated 
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that the terms of agreement were not in 
dispute. The only point was whether the 
explanation given by Badri Prasad should 
be relied upon or not. In our opinion the 
learned Single Judge rightly rejected the 
explanation and laid stress on the fact 
that by the agreement in writing Badri 
Prasad admitted the sole ownership of 
Chakradhar Saran in the business of 
"Himkalyan” and in the two trade marks 
in dispute. Learned Single Judge, in 
our opinion, rightly relied upon the ad- 
mission made by Badri Prasad. In our 
opinion, therefore, whatever may have 
been the interests of the rival proprie- 
tors, viz., Badri Prasad and Chakradhar 
Saran before 1958, after the execution of 
the agreement in the year 1958 Chakra- 
dhar Saran is the sole proprietor. Na 
other’ person could, therefore, challenge 
the right of Chakradhar Saran as ‘the 
sole proprietor of the two trade marks. 

29. We have already held that 
there was no flaw in getting the two 
trade marks registered and Badri Prasad 
not being a joint proprietor his name 
could not remain on the register of the 
trade marks. Again, Badri Prasad has 
not challenged the register nor has he 
claimed the rectification of the register. 
Further, if he has any claim, that claim 
too is not maintainable in view of the 
provisions of Section 24 of the Trade 
Marks Act. 


| 30. In the result the two appeals 
fail and are hereby dismissed. Respon- 
dent No. 1 will get his costs from the 
appellant in Special Appeal No. 557 of 


31. The cross objection 
Respondent No. 1 is 
maintainable. 


of the 
dismissed as not- 
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State of Uttar Pradesh, Appellant v. 
Tulsi Ram and others, Respondents. 


Second Appeal No. 4871 of 1961, D/- 
15-5-1970 from decree of D. L. Agarwal 
Addl. Civil J., Orai, D/- 8-8-1961. 

(A) Tort — Wrongful imprisonment 
— Commitial Magistrate in complying 
with order certified under Section 425, 
Criminal P. C. wrongly arresting acquit- 
ted persons — Magistrate is liable for 
damages. 


A committal Magistrate complying 
with an order certified under Sec. 425 
does not act under that provision 
but only performs a ministerial and not 
a judicial or a protected executive func- 
tion. If he negligently signs arrest war- 
rants against acquitted persons he is not 
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protected by Section 1 Judicial Officers’ 
Protection Act. Even if he does so out 
of the negligence of his subordinate he 
will still be liable for damages. 
(Paras 1, 3, 11 and 12) 
He will not be relieved of his liabi- 
lity by the failure to implead that sub- 
ordinate in the suit for damages, even 
-if the latter can be considered a joint 
tortfeasor. AIR 1959 Punj 297, Rel. on; 
AIR 1956 All 75 and AIR 1963 Pat 290 
and AIR 1965 SC 1651 and AIR 1961 
Raj 64 and AIR 1965 SC 1039 Affirming 
1960 All LJ 529 and Distinguishing AIR 
1962 SC 933, Referred. (Para 13) 


(B) Civil P. C. (1908), O. 41, R. 33 
— “Pass any decree” — Alteration of 
decree substituting a defendant-respondent 
found liable in the place of defendant- 
appellant can be made even if the dis- 
missal of the claim against the former 
is not challenged. (Para 14) 


Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1039 (V 52) = 
1965 (2) Cri LJ 144, Kasturi Lal 
Ralia Ram v. State of U. P. 
(1965) AIR 1965 SC 1651 (V 52) = 
1965 (2) a LJ 686, Anowar 
Hussain Ajoy Kumar 10 
(1963) AIR “i968 Pat 290 (V 50), 
a of Bihar v. Narain Prasad 


4, 6 


4 
io AIR 1962 SC 933 (V 49) = 
1962 Supp (2) SCR 989, State of 
Rajasthan v. Mst. Vidyawati 4, 6, 7 
(1961) AIR 1961 Raj 64 (V 48) = 
ILR (1960) 10 Raj 784, State of 
er a v. Rikhabchand Dhari- sas 


(1960) 1960 All LJ 529 = 1960 
All WR (HC) 394, United Provinces 
v. Kasturi Lal Ralia Ram 
(1959) AIR 1959 Punj 297 (V 46) = 
ILR (1959) Punj 714, Vanguard 
Fire General Insurance Co. Ltd. 
v. Sarla Devi 13 
(1956) AIR 1956 All 75 (V 43) = 
1955 All LJ 697, Mohammad ZENE 
Murad v. Govt. of U. P. 4, 5, 6 
Standing Counsel, for Appellant; Dr. 
R. Dwivedi, for Respondents. 


JUDGMENT :— The State of U. P. 
has appealed against a decree for 
damages assessed at Rs. 500/- awarded to 
the two plaintiffs-respondents, Tulsi Ram 
and Sri Prakash, in the following cir- 
cumstances: The  plaintiffs-respondents 
were prosecuted, together with three 
other persons, for offences punishable 
under Sections 148/323/324/325/307 I. P. C. 
in the Court of Sessions at Orai in the 
year 1955. Tulsi Ram was acquitted by 
the Court of Sessions on 12-11-1955, but 
Shri Prakash and three others were each 
sentenced to three years’ R. I. and also 
ordered to pay fines of Rs. 25/- each. 
As a result of an appeal filed in this 
Court, Shri Prakash was also acquitted. 
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But, the convictions of the other threé 
persons, namely, Parsole, Badri and 
Mangal were affirmed by this Court. 
The orders of this Court authorised the 
arrest of three persons only, that is to 
say, Parsole, Badri and Mangal. These 
orders were duly certified under Sec- 
tion 425 (1), Cr. P. C. and sent to the 
Sessions Court. 


It appears that, from the Court of 
Sessions, necessary directions were sent 
to the District Magistrate, who forward- - 
ed them to the committing Magistrate, 
a Judicial Officer, to see that the orders 
of this Court were complied with. This 
meant that all that the Judicial : Officer 
had to do was to issue warrants of ar- 
rest if the convicted persons did not sur- 
render so that the orders of this Court, 
as communicated to the Sessions Court, 
may be duly complied with. The Judi- 
cial Officer had to perform a purely 
ministerial function to see that the direc- 
tions of this Court were duly carried out. 
It was his legal duty to carry out the 
directions given to him through the Dis- 
trict Magistrate who had sent the orders 
of this Court to the Judicial Officer for 
compliance. In attempting to comply 
with the orders sent, the Judicial Offi- 
cer was negligent. He permitted his Ah- 
almad to make out warrants of arrest 
and then signed whatever was placed 
before him by the Ahalmad. The Ah- 
almad had, for: unexplained reasons, 
made out warrants of arrest against five 
persons, that is to say, the three persons 
whose convictions were upheld by this 
Court as well as the plaintiff, Tulsi Ram, 
who had been acquitted by the Court of 
Sessions in 1955, and Shri Prakash who 
had been acquitted by this Court on 
7-1-1958, although the Judicial Officer’s 
order itself authorised issue of warrants 
against three convicted persons only. - 


The result was that the plaintiffs- 
respondents were arrested by the police 
of Jalaun on 6-3-1958 at village Shahzad- 
pur at about 10 A. M. and were taken 
hand-cuffed from their village to the 
police station, Jalaun, for a’distance of 
about six miles. They were lodged in 
the police lock-up at about 2 P. M. and 
then suddenly released at 3 P. M. The 
plaintiffs stated that on 6th of March, 
1958, fell the important festival of Holi 
and that they were arrested before their 
relations and friends and fellow villagers 
and that this caused much humiliation, 
disgrace, physical discomfort, and men- 
tal suffering to them for- ‘which they 
claimed Rs. 2000/- as damages. 


2. The learned Munsif had dis- 
missed the suit of the plaintiffs on the 
ground that the Judicial Officer, Sri Nem 
Chand Jain who was impleaded as a co- 
defendant and is respondent no. 3 in the 
appeal before me, was protected by the 


a 
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Judicial Officers’ Protection Act of 1850. 
As the Judicial Officer was held to be 
protected, the learned Munsif also dis- 
missed the suit against the State of U. P. 
on the ground that the State could not 
be vicariously responsible for an act of 
a Government servant who was protect- 
ed. The lower appellate Court had en- 
dorsed the view of the Jearned Munsif 
that the Judicial Officer was protected. 
But, it held that the State of U. P. was 
_ vicariously liable for the negligence of 
the Ahalmad. It, therefore, allowed the 
appeal of the plaintiffs-respondents and 
awarded Rs. 500/- as damages to them. 
The State of U. P. has appealed. The 
Judicial Officer, impleaded as a respon- 
dent, has not put in appearance. 


It has been contended on be- 
half i the State that the Judicial Officer 
was carrying out a direction of law con- 
tained under Section 425, Cr. P. C. The 
citation of Section 425, Cr. P. C. is cer- 
tainly erroneous. This provision merely 
lays down that the orders of this Court 
on appeal shall be certified by this 
Court to the court by which the con- 
viction and sentence awarded was re- 
corded’ or passed. In the instant case, 
the offences and sentences appealed 
against were those of the Court of Ses- 
sions. The Judicial Officer was, there- 
fore not acting under Section 425, Cr. 
P. C. but he was purporting to carry 
out a direction sent to from the 
Court of Sessions through the District 
Magistrate. It may be assumed that 
this was done under the relevant: rules 
for that purpose. Therefore, it could be 
held that the Judicial Officer was carry- 
Jing out a duty imposed upon him by 
law to carry out direction of the Ses- 
sions Judge. It did not, however, follow 
that he was performing a judicial func- 
tion. 


4. Learned counsel for the State 
has contended that since the Judicial 
Officer was carrying out a direction of 
law, the State of U. P. could not be 
held to be liable. He placed reliance on: 
Mohammad Murad v. Govt. of U. P. 
1955 All LJ 697 = (AIR 1956 All 75) 
and on United Provinces v. Kasturi Lal 
Ralia Ram, 1960 All LJ 529.. In the last 
mentioned case, the decision of this 
Court was affirmed by the Supreme 
Court in Kasturi Lal Ralia Ram v. State 
of U. P., AIR 1965 SC 1039. Learned 
counsel for the State also cited State of 
Bihar v. N. P. Jain, AIR 1963 Pat 290. 
On the other hand, learned counsel for 
the plaintiffs-respondents relied on State 
of Rajasthan v. Mst. -Vidhyawati, AIR 
1962 SC 933. The propositions contain- 
ed in the cases mentioned above and 
their applicability in the imstant case 
may now be considered, 
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5. In Mohd. Murad’s case, 1955 
All LJ 697 = (AIR 1956 AIl 75) (supra) 
the plaintiff had filed a suit against the 
Government of U. P. because certain 
jewellery deposited in court belonging 
to a minor, which had to be duly lock- 
ed up, was stolen. In that case, this 
Court had confirmed the findings of the 
two courts below that a District Judge 
and his Nazir were guilty of negligence 
in not taking steps to ensure that the 
jewellery was kept safely. It does not 
appear from the facts stated there that 
the plaintiff had impleaded either the 
District Judge or the Nazir as defendants. 
This Court, however, held, dismissing 
the second appeal of the plaintiffs that, 
where a Government servant acis in 
performance of duties imposed upon him 
by law, the master has no right either, 
to control him or to give him any in- 
structions. On this ground, the liability 
of the Government of U. P. was nega- 
tived. The case is no authority for con- | 
tending that the actual wrong-doer who 
had been negligent was not responsible 
simply because he was a Government 
servant. 


6. In Kasturi Lal’s case, ATR 1965 
SC 1039 (supra), a Division Bench of 
this Court followed Mohd, Murad's case, 
1955 All LJ 697 = (AIR 1956 ANH 75) 
(supra). The State of U. P. was absolved 
from liability for the actions of police 
officers who. in the exercise of their 
statutory duties, had seized some gold 
belonging to the plaintiff and kept it in 
the malkhana. The gold was misappro- 
priated by a police officer who fled to 
Pakistan so that he could not be per- 
sonally made liable’ although a criminal 
case was started against him. When this 
case went up to the Supreme Court, 
Gajendragadkar, C. J., giving the judg- 
ment of the Court, held as follows:— 


“If a tortious act is committed by 
a public servant and it gives rise to.a 
claim for damages, the question to ask 
ist was the tortious act committed by - 
the public servant in discharge of statu- 
tory functions which are referable to, 
and ultimately based on, the delegation 
of the, sovereign powers of the State to 
such public servant? If the answer is 
in the affirmative, the action for dama- 
ges for loss caused by such tortious act 
will not lie. On the other hand, if the 
tortious act has been committed by a 
public servant in discharge of duties as- 
signed to him not by virtue of the dele- 
gation of any sovereign co an ac- 
tion for damages would li 


The earlier decision in the case of 
AIR 1962 SC 933 was distinguished on 
the ground that there the liability of 
the State for the acts of a motor driver 
arose out of performance of non-sove- 
reign or non-governmental duties, 
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other words, the ordinary rule of the 
liability of the master for the tortious 
acts of the servant committed in the 
course of his employment was, in cases 
of government servants, restricted to 
those cases where the action could be 
correlated with commercial or non-gov- 
ernmental activities “which have no 
relation with the traditional concept of 
governmental activities in which the 
exercise of sovereign power is involved.” 
Their Lordships observed: 


“It is mecessary to limit the area 
of these affairs of the State in relation 
to the exercise of sovereign power so 
that if acts are committed by Govern- 
ment employees in relation to other acti- 
vities which may be conveniently des- 
cribed as non-governmental or non-sove- 
reign, citizens who have a cause of ac- 
tion for damages should not be preclud- 
2 from making their claim against the 

tate.” 


T. In Mst. Vidhyawati’s case, AIR 
1962 SC 933 (supra), the Supreme Court 
had discussed the principle of immunity 
of the Crown under the English law. It 
had pointed out that it arose out of the 
maxim, which was peculiar to British 
law, that the King could do no wrong. 
Hence, if any wrong was done by any of 
the King’s servants, the servant was held 
liable in his personal capacity.. It then 
referred to the Crown Proceedings Act, 
1947. It is note-worthy that this law 
was enacted in order to provide adequate 
relief to subjects who were injured by 
the acts of Government servants as suffi- 
cient compensation from the actual 
wrong-doers may not be obtainable. The 
Supreme Court observed here :— 


“In India eversince the time of the 
East India Company, the sovereign has 
been held liable to be sued in tort or in 
contract, and the common law immu- 
nity never operated in India. Now that 
we have, by our Constitution, establish- 
ed a Republican form of Government, 
and one of the objectives is to establish 
a Socialistic State with its varied indus- 
trial and other activities employing a 
large army of servants, there is no 
justification, in principle or in public 
interest. that the State should not he 
held liable vicariously for the tortious 
act of its servant.” 


The liability of the Secretary of 
State, it was pointed out, had been made 
co-extensive with that of the East India 
Company by the provisions of Section 65 
of the Act of 1858. 


8. It may be that the distinction 
between the sovereign or governmental 
and non-sovereign functions of the State 
is sometimes difficult to make out. Per- 
haps the doctrine of the immunity of the 
State, when it ts exercising sovereign 
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powers, has some tresemblance with the 
plea of an “act of State” which is not 
available to the State agdinst its own 
citizens. It may also appear that this 
immunity of the State for the exercise 
of its sovereign powers appears also akin 
to the English rule under which the 
Crown, being the formal representative 
of sovereign authority, could not be held 
liable for damages before statutory pro- 
vision was made for it. But if the rule 
is there, as it certainly is after its enun- 
ciation by the Supreme Court, the State 
cannot be held liable for a tortious act 
of a government servant committed in 
the exercise of what may be called a 
governmental or sovereign function. In 
other words, the injured citizen is left, 
in such cases, only to his remedy by 
way of damages against the Government 
servant who may have committed the 
wrongful act. 


9. The exemption of the State 
from liability to pay damages for the 
tortious acts of its servants, where a 
Government servant is carrying out or 


“purporting to carry out duties imposed 


by the law, has also been justified on 
the ground that in such cases the gov- 
ernment servant purports to carry out 
duties imposed by the letter of the law 
and is controlled by the law and not by 
the State Government. This as already 
pointed out, still leaves the individual 
liability of ‘the government servant com- 
mitting the tortious act intact unless he 
is “otherwise protected. 


10. The courts below had held 
that the Judicial Officer was protected 
by the provisions of the Judicial Officers’ 
Protection Act of 1850 which reads as 
follows:— 


“1 No Judge, Magistrate, Justice 
of the Peace, Collector or other person 
acting judicially shall be liable to be 
sued in any civil court for any act done 
or ordered to be done by him in the 
discharge of his judicial duty, whether 
or not within the limits of his jurisdic- 
tion: f 


Provided that he at the time, in 
good faith, believed himself © to have 
jurisdiction to do or order the act com- 
plained of; and no officer of any court 
or other person, bound to execute the 
lawful warrants or orders of any such 
Judge, Magistrate, Justice of Peace, Col- ` 
lector or other person acting judicially 
shall be liable to be sued in any civil 
court, for the execution of any warrant 
or order, which he would be bound to 
execute, if within the jurisdiction of the 
person issuing the same.” 


Learned counsel for the plaintiffs 
respondents has relied upon Anowar 
Hussain v. Ajoy Kumar, AIR 1965 SC 
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1651 to contend that an officer acting 
in executive capacity is not entitled to 
the protection’ conferred by Section 1 of 
the Judicial Officers’ Protection Act. The 
Preamble of this Act says: 


“For the greater protection of Magi- 
strates and others acting judicially;...... 


Waeverescess 


The latter part of Section 1. how- 
ever, also covers executive acts of offi- 
. cers of Court and other persons who are 

bound to execute the lawful- warrants 
and orders of Courts or persons acting 
judicially. 


. 11. In the instant case, this 

Court had certified its decision to the 
Sessions Court under Section 425, Cr. 
P. C. The order of this Court was that 
one of the plaintiffs-respondents be ac- 
quitted. The other plaintiff-respondent 
had been acquitted long ago by the Ses- 
sions Judge of Orai. There was, there- 
fore, no order of any court at all with 
regard to the plaintiffs-respondents which 
the Judicial Officer was bound to exe- 
cute. The only function he had to per-» 
.form was that of signing the warrants of 
` arrest of those three convicted persons 
whose appeals had been dismissed by 
this Court and who had not surrender- 
ed. In the performance of this purely 
executive function, the Judicial Officer, 
who is impleaded as a respondent, alleg- 
ed that he had been misled by the Ah- 
almad. He signed the warrants with- 
‘out looking into the orders of this Court 
or the directions of the sessions court 
or even his own orders. 


I am unable to see how he was 
performing any judicial function or even 
a protected executive act. He wes sign- 
ing a document which he should have 
only signed after ascertaining whether 
the document had to be issued under 
the orders of this or any other Court. 
He was certainly not executing any 
order in signing warrants for those who 
had been acquitted. He failed tc apply 
his mind to the facts of the case or to 
directions given to him. It cannot þe 
said that he was protected at all by the 
Judicial Officers’ Protection Act in sign- 
ing warrants negligently. 


12. It has been contended on be- 
half of the State that the Ahalmad was 
the person really responsible and that 
he has not been impleaded. On the 
other hand, learned counsel for the 
plaintiffs-respondents relied on State of 
Rajasthan v. Rikhabchand Dhariwal, 
AIR 1961 Raj 64 where it was held, in 
a suit against the State Government for 
compensation for wrongful detention, 
that it was not necessary to implead, as 
a party, the Government servant under 
whose orders the plaintiff was detained 
when no relief was sought against him. 
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In the instant case, the plaintiffs-respon- 
dents had actually impleaded the officer 
under whose orders the plaintiffs had 
been arrested and had sought relief 
aganst him too. The Ahalmad was mere- 
ly purporting to carry out the directions 
of the Judicial Officer. The only autho- 
rity he had could be the result of the 
directions given by the Judicial Officer 
to fill up the warrants for the signatures 
of the Judicial Officer. Even if the Ah- 
almad was negligent or dishonest the 
Judicial Officer himself was also liable 
for the wrong done to the plaintiffs-res- 
pondents by their wrongful arrest be- 
cause the Judicial Officer negligently 
signed whatever was placed before him. 


13. Learned counsel for the plain- 
tiffs-respondents also relied upon Van- 
guard Fire and General Insurance Co. 
Ltd. v. Sarla Devi, AIR 1959 Punj 297 
where it was held that a master Bes 
bound by the acts of his servant. 
the instant case, I find that the Tedicial 
Officer, who is a respondent cannot es- 
cape his liability. Even if the Ahalmad 
could be looked upon as a joint tort- 
feasor, the failure to implead him could 
not absolve the Judicial Officer from his 
liability. 

14. Learned counsel for the State 
has also argued that the Judicial Officer 
should not be made liable as he is un- 
represented. The notice of the appeal 
was served upon him. But, no one has 
appeared on his behalf. No authority 
was cited before me to show that, while 
allowing an appeal of a defendant, a 
decree cannot correctly be passed against 
another defendant arrayed as a respon- 
dent. Powers conferred by Order 41, 
Rule 33, C. P. C. seem to be wide 
enough to enable this Court.to alter the 
decree, in order to do complete justice,| 
sò that it is set aside against the defen- 
dant-appellant but passed against a 
defendant-respondent who should have 
been actually held liable. It only in- 
volves the substitution of one defendant! 
by the correct one, on findings given, as 
the judgment-debtor in the decree pass- 
ed. It was not absolutely necessary, in 
view of the powers of this Court under 
Order 41, Rule 33, Civil P. C. for the 
plaintifis-respondents to have appealed 
against the dismissal of their claim 
against the defendant-respondent. 


15. The result is that I allow the 
appeal to the extent that I set aside the 
decree passed against the appellant, 
State of U. P. But, I pass a decree for 
Rs. 500/- in favour of the plaintiffs-res- 
pondents against the Judicial Officer, Sri 
Nem Chand Jain, respondent No. 3 in- 
stead. As no one has appeared on be- 
half of the Judicial- Officer here I make 
no order as to costs in this Court. But, 
respondent No. 3 must pay the costs of 
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plaintiffs in proceedings 
below. 


in the courts 


Appeal partly 
allowed. 
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R. S. PATHAK AND T. P. 
MUKERJEE, JJ. 

Abbas Ali Meerza, Applicant v. The 
Controller of Estate Duty, U. P., Luck- 
now, Opposite Parties. 


(Œ. D. R.) Mise. Case No. 12 of 1964, 
D/- 27-2-1970. 


(A) Estate Duty Act (1953), Sec.- 10 
—— Section when attracted — Gift of 


residential house — Donor continuing to 
reside in that house — Section 10 ap- 
plies. 


In order to attract the section it is 
not necessary that the possession of the 
donor of the gift must be referable to 
some contractual or other arrangement 
enforceable in law or in equity. Even 
if donor is content to rely upon the mere 
filial affection of donee with a view to 
enable him to continue to reside in the 
house gifted by him in favour of donee, 
it cannot be said that he was, entirely 
excluded from possession and enjoyment 
within the meaning of the section and, 
therefore, the property would be deem- 
ed to have passed to the donee on death 
of the donor and would be subject to 
levy of estate duty. AIR 1965 Mad 99 
and AIR 1966 Mad 341 and (1911) 2 KB 
688 held no longer good law in view 
of AIR 1967 SC-849. (Para 9) 


(B) Estate Duty Act (1953), S. 64 (1) 
— Reference to High Court — Question 
whether a transaction is a benami tran- 
saction is question of fact — It cannot 
be made subject of reference under Sec- 
tion 64 (1). AIR 1957 SC 49, Foll. 
(Para 11) 
Cases Referred: Chronological Paras 
(1967) ATR 1967 SC 849 (V 54) = 
(1967) 1: SCR 1004, George Da 
Doe v. ea of Estate 


6, 
TY AR 1966 ae a (V aes 
- (1966) 2 Mad LJ 4 y. 
Krishnaswamy vV. E esios of 
of Estate Duty, Madras 
(1965) AIR 1965 Mad 99 (V 52) = 
(1964) 2 Mad LJ 287, Controller 
of Estate Duty, Madras v. Estate 
of late Dr. Guruswami Mudaliar 7 
(1958) 1958 AC 435 = (1958) 2 
All ER 623, John Chick v. Commr. 
us oe Duties of New South 
ale 
(1957) AIR 1957 SC 49 (V 44) = 
(1957) 31 ITR 28, Sree Meenakshi 
Mills Ltd., Madurai v. Commr. 
of Income Tax, Madras 


HL/L/D946/70/RGC/T 


7, 10 
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(1911) (1911) 2 KB 688 = 80 LJKB 
913, Attorney General v. Secc- 
ombe , 

MUKERJEE, J.:—This is a refe- 
rence made by the Central Board of 

Revenue, New Delhi, under Section 64 

(1) of the Estate Duty Act, 1953 (as it 

stood prior to the amendment by the 

Estate Duty (Amendment) Act of 1958), 

hereinafter referred to as the Act. The 

question referred by the Board for the 
opinion of this Court is as follows: 


“Whether on the facts and in the 
circumstances of the case, the inclusion 
of the following house properties in the 
estate of the deceased as property pass- 
ing or deemed to pass on the death of 
the deceased under the Estate Duty 
Act, 1953, is justified in law :— 

(i) Afzal Manzil: 

Gi) Khiliaganj; 

(iii) Golaganj ?” 


2. The material facts are as 
follows. The three properties mention- 
ed in the question referred to above, 
originally, formed a part of the estate 
of the deceased the late Shri Ishaque 
Ali Meerza (hereinafter referred to as 


the deceased) who died on December 2, 


1954. The applicant, Shri Abbas Ali 
Meerza, is the son of the deceased and 
an accountable person under the Act. 
The accountable person submitted a 
return before the Assistarit Controller 
of Estate Duty, Lucknow, for the pur- 
pose of assessment of estate duty under 
the Act. The Assistant Controller com- 
pleted the assessment .: determining the 
principal value of the dutiable estate at 


Rs. 2,11,558. The estate duty payable 
on the estate was computed at Rs. 
10,194.75. The accountable person even- 


tually took the assessment to the Cen- 
tral Board of Revenue in second appeal 
and contended that the following three 
properties were not liable to be included 
in the dutiable estate: 

(i) The house named Afzal Manzil: 

(ii) the house at Khialigani; 

(iii) the house at Gopalganj; 


With regard to the first property, 
namely, the house named Afzal Manzil, 
the accountable person contended that 
it had been gifted by the deceased to 
his wife Smt. Umatul Kubra by means 
of an oral Hiba on the 9th August, 1952, 
more than two years before his death 
and therefore, it was not liable to -be 
included in the principal value of the 
estate of the deceased. It was found by 
the Assistant Controller as a fact 
that the deceased continued to re- 
side in the house until he died on Decem- 
ber 2, 1954 and this was admitted be- 
fore the Central Board of Revenue. The 
Board held that as the deceased resided 
in the gifted property till the date of 
his death it could not be said that the 
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donee retained the bona fide possession 
and enjoyment of the gifted property to 
the entire exclusion of the donor and, 
therefore, the case fell- within the mis- 
chief of Section 10 of the Estate Duty 
Act and the gifted property must be 
deemed to have passed on the death of 
the deceased under that Section. 


3. As regards the second pro- 
perty, namely, the house at Khialiganj, 
the case of the accountable person was 
that the house had been purchased by 
Smt. Wazirunnissa Begum, daughter of 
the deceased, in 1942, out of her own 
fund. It was alleged that subsequently 
she migrated to Pakistan and at the 
time of migration she gifted the house 
to her minor sister Smt. Nazneen Eegum, 
another daughter of the deceased. The 
Assistant Controller found that the pro- 
perty had been purchased on the 22nd 
October, 1942, in the name of Smt. Wazi- 
runri.sa when she was a minor and af- 
ter the purchase there was mutation of 
the name of the deceased in the first 
instance and thereafter of the name of 
Smt. Nazneen Begum. It was also found 
that in the income-tax returns the de- 


ceased continued to return the income. 


from the house as his own income. On 
these facts, the Assistant Controller held 
that the property was in fact, purchased 
by the deceased in the name of Smt. 
Wazirunnissa who was merely a name- 
lender. The “Appellate Assistant Com- 
missioner further found that there was 
no evidence of the alleged gift of the 
property in favour of Smt. Nazneen 
Begum, the minor daughter of the de- 
ceased. The Assistant Controller, there- 
fore, included this: property also in the 
principal value of the estate of the 
deceased. The Central Board of Revenue 
upheld the finding of the Assistant Con- 
troller in point but granted some reduc- 
tion in the value of the property as as- 
sessed by the Assistant Controller of 
Estate Duty. 


4, With regard to the third pro- 
perty at Golaganj, Lucknow, the case of 
the accountable person was that he ac- 
quired it under an oral gift from the 


deceased in October 1952. The Assistant - 


Controller, however, disbelieved the 
plea of the alleged oral gift and held 
that the property continued to belong to 
the deceased till his death. He further 
held that even on the assumption that 
the property had been given to the ap- 
plicant it was liable to be included in 
the estate of the deceased, for the pur- 
pose of estate duty, in view of the pro- 
visions of Section 10 of the Act. The 
Central Board of Revenue maintained 
the findings of the Assistant Controller 
of Estate Duty. 


5. At the instance of the account- 
able person the Board has referred the 
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question, quoted above for the opinion 
of this Court. 


6. Section 5 of the Act is the 
charging section which authorises the 
levy of estate duty in the case of every 
person dying after the commencement 
of the Act on the 6th October, 1953. Sub- 
section (1) of Section 5 runs as follows: 

“Levy of estate duty:— (1) In the 
case of every person dying after the 
commencement of this Act, there shall, 
save as hereinafter expressly provided 
be levied and paid upon the principal 
value ascertained as hereinafter provided 
of all property, settled or not settled, 
inchuding agricultural land situate in 
the States specified in the First Schedule 
to this Act, which passes on the death 
of such person, a duty called ‘estate 
duty’ at the rates fixed in accordance 
with Section 35.” 


This section imposed the liability to 
pay estate duty on property “which 
passes on the death” of the deceased. 
Section 6 says that the property which 
the deceased was, at the time of his 
death, competent to dispose of shall be 
deemed to pass on his death. Section 9 
of the Act was enacted to include pro- 
perty gifted by the deceased within a 
certain period before his death, in the 
principal value of his estate for the pur- 
pose of assessment to estate duty. Ori- 
finally, this period was one year but, 
subsequently, the period was enlarged to 
two years by an amendment of the sec- 
tion. Section 10 of the Act may be 
treated as a continuation of Section 9 
and it relates to gifts made by the de- 
ceased of property in respect of which 
he, as donor, was not entirely excluded. 
The section as it stood at the material 
time was worded as follows: 


“Gifts whenever made where donor 
not entirely excluded:— Property taken 
under any gift, whenever made, shall be 
deemed to pass on the donor’s death to 
the extent that bona fide possession and 
enjoyment of it was not immediately 
assumed by the donee and thencefor- 


ward retained to the entire exclusion of . 


the donor or of any benefit to him by. 
contract or otherwise; : 


Provided that the property shall not 
be deemed to pass by reason only that 
it was, not, as from the date of the gift, 
exclusively retained as aforesaid, if, by 
means of the surrender of the reserved 
benefit or otherwise it is subsequently 
enjoyed to the entire exclusion of the 
donor or of any benefit to him for at 
least two years before the death.” 

By the Finance Act of 1965 a second 
proviso to S. 10 was added and ft runs 
as follows: 

“Provided further that a house or 
part thereof taken under any gift made 
to the spouse, son, daughter, brother or 
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sister, shall not be deemed to pass on 
the donor’s death by reason only of the 
residence therein of the donor except 
where a right of residence therein is re- 
served or secured directly or indirectly 
to the donor under the relevant disposi- 
tion or under any collateral disposition.” 


It may be stated here that the 
Supreme Court has held in the case of 
George Da Costa v. Controller of Estate 
Duty, AIR 1967 SC 849 that the second 
proviso to Sec. 10 added by the Finance 
Act of 1965 is effective from April 1, 
1965 and has no retrospective operation. 
This second proviso to Section 10 is not, 
therefore, attracted in the present case. 
It may also be mentioned at the stage 
that the learned counsel for the account- 
able person did not argue his case in res- 
pect of the house at Golaganj and, there- 
fore, we need not return an answer to 
the question in so far as this property 
is concerned. We have now to consider 
the question as regards the first two pro- 
perties, namely, the property named 
Afzal Manzil, Lucknow and the house 
at Khialiganj Lucknow. 


T. As we have already noted the 
finding of the Board in regard to these 
properties is that although it was gift- 
ed by the deceased to his wife on the 
9th August, 1952, he continued to reside 
therein until the date of his death. The 
Board, therefore, held that the property 
must be deemed to pass on the death 
of the deceased, under Section 10 of the 
Act. Learned counsel for the account- 
able person has relied on two decisions 
of the Madras High Court in support of 
his contention that to such a case the 
provisions of Section 10 have no applica- 
tion and the value of the house “Afzal 
Manzil” should be excluded from the 
principal value of the estate of the de- 
ceased. The first decision of the Madras 
High Court is the case of The Controller 
of Estate Duty v. Dr. Guruswamy, AIR 
1965 Mad 99 and the second decision is 
in the case of V. N. Krishnaswamy v. 
Collector of Estate Duty, AIR 1966 Mad 
841. These two cases quoted above were 
decided on facts similar to the present 
case and if the decisions held the field 
an answer should be recorded in favour 
of the accountable person with regard 
to the question relating to “Afzal Man- 
zil”. The learned counsel for the ac- 
countable person also relied on the deci- 
sion of the. King’s Bench in Attorney 
General v. Seccombe, (1911) 2 KB 688. 
These decisions cannot, however, avail 
after the recent decision of the Supreme 
Court in Da Costa’s case, AIR 1967 SC 
849 (supra). The facts in Da Costa’s case, 
AIR 1967 SC 849 were that one Dr. C. F. 
Da Costa had purchased a house in 
Bangalore in the joint names of himself 
and his wife in 1940. In 1954 they made 
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a gift of the house to their two sons 
who accepted the gift and came in pos- 
session of the property. ‘The parents of 
the donees, however, continued to re- 
side in the house until Dr. Da Costa died 
in September, 1959, i. e. more than four 
years after the gift. One of the donees, 
who was the accountable person in the 
present case filed a return excluding 
the value of the gifted house from the 
pains of the dutiable estate of his late 
ather, ; 


8. The Assistant Collector of 
Estate Duty, however, negatived the 
claim and included the value of the pro- 
perty in computing the principal value 
of the estate of the deceased, and the 
Central Board of Revenue affirmed the., 
action of the Assistant Controller of Es- 
tate Duty. On reference, the Mysore 
High Court had to decide the question 
as to whether on the facts and in the 
circumstances of the case the value of 
the house at Bangalore had been cor- . 
rectly included in the estate of the de- 
ceased as property passing or due to 
pass fell under Section 10 of the Act. 
The High Court answered the question 
in the affirmative and in favour of the 
revenue. The matter then was taken by 
the accountable person to the Supreme 
Court. The Supreme Court observed 
that the answer to the question depend- 
ed upon the proper interpretation of sec- 
tion 10 of the Act. The Supreme Court 
noted that the intention of the Legisla- 
ture in enacting section 10 is to exclude 
from liability- to the estate duty certain 
category of goods; and the gift of im- 
movable property under Section 10, the 
Supreme Court continued, would be duti- 
able unless the donee assumed imme- 
diate, exclusive and bona fide posses- . 
sion and enjoyment of the subject mat- 
ter of the gift and there is no beneficial 
interest reserved to the donor by con- 
tract or otherwise. The Supreme Court 
pointed out that the crux of the section 
lies in two parts: 


1. The donee must bona fide have 
assumed possession and enjoyment of 
the property which is the subject matter 
of the gift to the exclusion of the donor 
immediately upon the gift and, 


2. The donee must have retained 
such possession and enjoyment of the 
property to the entire exclusion of the 
donor or any benefit to him by contract 
or otherwise. . 


9. In the opinion of the Supreme 
Court both these conditions are cumu- 
lative. The Supreme Court remarked 
that the second part of the section has 
two limbs: (i) the deceased must be en- 
tirely excluded from the property and 


(ii) from any benefit by contract or 
otherwise. Clarifying the position the 


Supreme Court said that, as a matter of 
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construction, the words “by contract or 
otherwise” in the second limb of the 
section would not control the wards “to 
the entire exclusion of the donor” in the 
first limb. In other words, in order to 
attract the section it is not necessary 
that the possession of the donor of the 
gift must be referable to some contrac- 
tual or other arrangement enforceable 
in law or in equity. Even if the donor 
is content to rely upon the mere filial 
affection of his sons with a view to en- 
able him to continue to reside in the 
house, it cannot be said that he was, 
“entirely excluded from possession and 
enjoyment” within the meaning of the 
first limb of the section, and, therefore, 
the property would be deemed to have 
‘passed on the death of the donor and 
would be subject to levy, of estate duty. 
It appears from all these cases that the 
first limb of the section may be infring- 
ed if the donor keeps or enjoys the pro- 
perty or its Income even though he has 
no right to do so. On a review of the 
cases cited before it the Supreme Court 
held that Section 10 of the Act was: at- 
tracted to the case before it and that 
the house at Bangalore was liable to 
estate duty in respect of the gift made 
in the year 1954. It may be noted in 
this connection that in the opinion of 
the Supreme Court the view taken by 
Hamilton, J. of the Kings Bench in the 
Seccombe’s case, (1911) 2 KB 688 could 
not be sustained as it was inconsistent 
with the opinion of the Judicial Com- 
mittee in John Chick’s case, 1958 AC 
435. The Supreme Court quoted with 
approval the observation of Viscount 
Simond’s in John Chick’s case 1958 AC 
435 to the following effect:— 


“Where the question is whether the 
donor has been entirely excluded from 
the subject matter of the gift that is 
the single fact to be determined, and, 
if he has not been so excluded, the eye 
need look no further to see whether his 
non-exclusion has been advantageous or 
otherwise to the donee.” 


10. The facts of the present case 
being similar to those in the case of 
George Da Costa, AIR 1967 SC 849, it 
must be held that the house property 
known as Afzal Manzil shall be deemed 
to have passed on the death of the de- 
ceased and is, therefore, liable to be in- 
cluded in the estate of the latter for 
the purpose of levy of estate duty. 


li. Coming to the question relat- 
ing to the house of Khialiganj, Lucknow, 
the finding of the Board is that it has 
been acquired by the deceased in the 
benami of his daughter Smt. Wazir- 
unnissa Begum. The Board based its 
finding on the fact that the property 
had been mutated in the name of the 
deceased on the 27th March, 1943 and 
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the property continued to remain muta- 
ted in the name of the deceased till his 
death. The Board also found that the 
deceased had been including the income 
from this property in the return of his 
personal income assessment to income- 
tax as long as he lived. In the case of 
Sri Meenakshi Mills Ltd. v. Commissioner 
of Income Tax, Madras, (1957) 31 ITR 
28 = (AIR 1957 SC 49) the Supreme 
Court has laid down that an inference 
from the facts of a case that a tran- 
saction is a benami transaction is a pure 
question of fact which cannot be made 
the -subject of reference under S. 66 
of the Income Tax Act. “The same ob- 
servation applies with equal cogency to 
a reference under Section 64 (1) of the 
Estate Duty Act. 

12. The result is that our answer 
to the question referred, in so far as it 
relates to the house property Afzal Man- 
zil and the house at Khialiganj, Luck- 
now, is in the affirmative and in favour 
of the revenue, and we return no ans- 
wer to the question with regard to the 
property at Golaganj. The Controller 
of Estate Duty, U. P., Lucknow, will get 
Rs. 200/- from the assessee as costs of 
this reference. Cotmsel’s fee is assessed 
at the same figure. 

Reference answered 
accordingly. 
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Rama Surat Singh, Applicant v. 
Shiv Kumar Pandey and others, Opposite 
Parties. 

Criminal Misc. (Contempt) Appin. 
No. 58 of 1968, D/- 29-10-1969. 

Contempt of Courts Act (1952), Sec- 
tion 3 — Proceedings under — Object 
and purpose of ` . 

The object is to maintain publie 
confidence in fairness and impartiality 
of Courts. Vindication of prestige is not 
the object. The discretionary power is 
not available as a cloak for judicial 
authorities to cover up their inefficiency 
and corruption or to _ stiffle criticism 
made in good faith against such officers. 
Case law discussed. (Paras a 5 
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. D. Giri, for Applicant; R. K. 
Singh, for Opposite Party Nos. 2, 8 and 
9; Jitendra Kumar, Addl. Govt. Advo- 


cate, for Opposite Parties. 

GYANENDRA K » J.:— By 
his order dated 9-5-1969, Katju, J. refer- 
red three questions to a larger Bench, 
arising in a contempt case. This is how 
the matter has come up before us. 

2. The facts of the case are quite 
simple. The applicant, Ram Surat Singh, 
was posted as Tahsildar-Magistrate, 2nd 
Class at Kadipur, district Sultanpur bet- 
ween the Ist of February, 1964, and the 
6th of June, 1965. He retired from ser- 
vice on 30-6-1966. During the period of 
his posting at Kadipur he decided com- 
plaint case No. 14 of 1964 Ram Samujh 
Pandey v. Ram Nawal Pandey, in which 
the accused was convicted under Sec- 
tion 323, I. P. C. and was sentenced to 
two months’ R. I., on 8-1-1965. The ac- 
cused preferred an appeal which was 
dismissed by the Sessions Judge on 5-7- 
1965. Ram Nawal then filed a criminal 
revision before the Lucknow Bench of 
this Court which was dismissed on 14-7- 
1967, but the sentence of two months’ 
R. I. was reduced to the period already 
undergone. The applicant also decided 
another complaint case No. 150 of 1964 
Ram Surat v. Ram Pratap Singh and 
Ram Lakhan Singh under Section 323, 
J. P: C. and Section 24 of the Cattle 
Trespass Act. By his judgment and 
order dated 14-12-1964 the applicant 
convicted both the accused and sentenc- 
ed each of them to pay a fine of Rs. 50 


19, 31 


and in default to undergo fifteen days’. 


simple’ imprisonment. The convicted 
persons went up in appeal which was 
dismissed by the Sessions Judge on 
31-3-1965. 


3. The applicant further decided 
routation case No. 60 of 1959 Beni Madho 
and others v. Sheo Harakh on 24-7-1964 
in which it was ordered that the name 
of Ram Ujagar should be mutated in 
place of the deceased, Sheo, Harakh. 
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Appeal No. 11 of 1964 was preferred by 
Smt. Rampati which was dismissed by 
the Additional Collector Sultanpur. 


4. On 24-8-1964 one Shiv Kumar 
Pandey (now opposite party No. 1) sent 
a confidential letter to the Home Minis- 
ter, U. P. Government, inter alia, saying 
that the Tahsildar of Kadipur was tak- 
ing a lot of bribe these days, which was 
being talked over throughout the tahsil. 
It was further alleged that by accepting 
bribes in certain cases of Gram Samaj 
he had decided them against the Gram 
Samaj, that in one mutation case he had 
taken a bribe of Rs. 600/-and in another 
case of Gaon Samaj he took Rs. 50/- as 
bribe. It was therefore, requested that 
an enquiry be made through the C.I.D. 
regarding the corruption of the Tahsil- 

ar. g 


5. The Deputy Secretary to the 
U. P. Government forwarded the afore- 
said letter to the Vigilance Department 
for an enquiry into the allegations. By 
his order dated 29-6-1965 the Director of 
Vigilance directed an open investigation 
by Sub-Inspector Yadupal Singh belong- 
ing to the U. P. ‘Vigilance Establishment 
(now opposite Party No. 12), after ob- 
taining necessary permission of a com- 
petent Magistrate. By his order dated 
7-7-1985 Shri A. W. K. Warsi, Magistrate 
Ist Class Sultanpur, authorised. Y. P. 
Singh S. I. to conduct investigation into 
the complaint of corruption against the 
Tahsildar. Accordingly, the Sub-Inspec- 
tor made enquiries in the matter and on 
2-8-1965 recorded the statement of Ram 
Nawal (present opposite party No. 6) 
that the applicant used to demand bribe 
openly from the parties and that in the 
case of Ram Samujh v. Ram Nawal, 
under Section 323, I. P. C. he accepted 
Rs. 300/- from Ram Samujh who was 
complainant in that case. Thereafter he 
demanded Rs. 500/- from Ram Nawal, 
accused, which the latter did not com- 
ply with. The result was that the Tah- 
sildar sentenced Ram Nawal to two 
months’ imprisonment, which was affirm- ' 
ed by the Sessions Judge on appeal. On 
revision to the High Court, the Lucknow 
Bench was wrongly alleged to have ac- 
quitted the accused, though in point of 
fact the revision was dismissed but the 
sentence of two months’ R. I. was re- 
duced to the period already undergone. 


6. Sub-Inspector Y. P. Singh also 
recorded the statement of Ram Lakhan 
Singh (opposite party No. 9), who stated 
that a case relating to cattle trespass and 
of marpit against him and his brother 
Ram Pratap Singh was decided by the 
Tahsildar-Magistrate and in that case 
the Tahsildar had demanded Rs. 150/- 
from Ram Pratap Singh: aforesaid. When 
the bribe was not paid, the Tahsildar 
imposed a fine of Rs. 50/- each on both 
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the accused. The Sub-Inspector also re- 
corded the statements of Ram Nawal (op- 
posite party No. 6), who corroborated 
the above allegation of Ram Lakhan 
Singh. The Sub-Inspector further record- 
ed the statements of Ram <Achraj (op- 
posite party no. 4), Jagdish Prasad Singh 
(opposite party no. 8), Virendra Singh 
(opposite party No. 10), Sri Ram Shukla 
(opposite party no. 11) and Ganga Prasad 
(opposite party no. 5). 

Te After completing his enquiry, 
the Sub-Inspector reported that there 
was no sufficient material for prosecut- 
ing the applicant under Section 5 (2) of 
the Prevention of Corruption Act and 
recommended that a final report be filed 
in the case. In spite of the above re- 
port and recommendation, the Vigilance 
Department sent a charge-sheet with its 
letter dated 5-1-1968 to the Administra- 
tive Tribunal, U. P., whereupon Syed 
Sibte Hasan Rizvi {opposite party No. 
13), who was a member of the Adminis- 
trative Tribunal, issued a charge-sheet 
against the applicant on 16-1-1968. It 
was almost four months after the issu- 
ance of the charge-sheet against him 
that the applicant chose to move this 
Court on 14-5-1968, for punishing the 
opposite parties for contempt of Court. It 
was further prayed that the above pro- 
eeedings launched against him be stayed 
and the Member, Administrative Tribunal 
(opposite party no. 13) be restrained from 
proceeding further in the matter. 


8. The contention of the applicant 
is that the statements made by the 
aforesaid opposite parties before Y. P. 
Singh S. I., on the basis whereof a charge 
was framed against the applicant by the 
Administrative Tribunal, amounted to 
scandalising “the Court after its deci- 
sions were upheld by the appellate or 
revisional Courts” and were acts of 
“srossest contempt of Court” of which 
the opposite parties were guilty. 


9. Shiv Kumar Pandey (opposite 
party No. 1) admits that he had addres- 
sed the letter in question to the Home 
Minister U. P. Likewise, opposite part- 
ies Beni Madho, Ganga Prasad. Ram 
Nawal and Kamta Prasad admit that 
they had made the alleged statements 
before the Sub-Inspector. However, op- 
posite parties Kashi Prasad Misra, Ram 
Achraj, Jagdish Prasad, Ram Lakhan, 
Virendra Singh and Sri Ram Shukla 
deny having made the impugned state- 
ments to the Sub-Inspector. 


10. Normally the statements made 
by opposite parties Beni Madho, Ganga 
Prasad, Ram Nawal and Kamta Prasad 
containing allegations that the applicant 
had demanded bribe, in his capacity as 
a Magistrate, arid had decided the cases 
against the persons concerned, after 
they had refused to pay the bribe de- 
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manded from them by the applicant, 
would have clearly amounted to con- 
tempt of Court, as they were likely to 
shake the confidence of the public in 
the fair administration of justice by the 
Tahsildar. But the question before us 
is slightly different. Here the question 
is whether: the statements made by the 
aforesaid opposite parties before the 
Sub-Inspector who had been duly autho- 
rised by a Magistrate to investigate the 
ease against the applicant, for charges 
under the Prevention of Corruption Act, 
in pursuance of.the grievance made by 
opposite party No: 1 to the Home Minis- 
ter, who was admittedly the superior 
executive authority of the petitioner, 
would also amount to contempt of Court 
fn the circumstances of the present case, 
when the applicant had ceased to be a 
Magistrate nearly two years before the 
lodging of the petition under the Con- 
tempt of Courts Act, 


11. It cannot be doubted that the, 
purpose of proceedings in contempt is to 
keep the stream of justice unsullied, and 
to maintain the confidence of the public 
at large in the fair and impartial admin- 
istration of justice by the Courts of law. 
If anybody wrongly casts aspersions on 
the impartiality and fair dispensation of 
justice by a Court, he pollutes the 
purity of that stream and has to be 
punished for Contempt of Court, inas- 
much as it shakes the confidence of the 
public in general, the preservation where- 
of is essential for the proper and fair 
administration of justice. 


12. On the other hand, if a parti- 
cular judge or magistrate is corrupt and 
sells justice, then a bona fide complaint 
to higher authorities to take necessary 
action against the delinquent judicial 
officer is again to maintain the self-same 
purity of the administration of justice, 
for it is unthinkable that a judicial offi- 
cer should be allowed to take bribes and 
if anybody makes a grievance of the 
matter to the higher authorities, he 
should be hauled up for contempt of 
Court. 


13. - On the one hand it is of the 
utmost importance for the pure ad- 
ministration of justice that the Courts 
should be free from such attacks as are 
derogatory to them, for these aspersions 
on the Courts are likely to undermine 
the confidence of the public at large in 
the impartial administration of justice. 
On the other hand, it does not mean 
that if a Magistrate or judge acts dis- 
honestly or is corrupt then too. he is 
beyond the reach of Jaw and can take 
protection under the threat of prosecut- 
ing those who bona fide raise their voice 
against him. If the raising of a charge 
of bribery against a judge is contempt 
of Court, then would his prosecution also 
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amount to contempt or could it be said 
that even the Court which tries him for 
an offence under Section 161, I. P. C. 
or under Section 5 of the Prevention of 
Corruption Act is guilty of contempt of 
ourt? ‘There may appear some sort of 






ly conflicting rules of law and the some- 
what irreconcilable conclusions arrived 
at by various Courts that our learned 
brother Katju, J. referred the following 
three questions for consideration by a 
larger Bench:— 


“(1) Whether the communication 
addressed by opposite party no. 1 to the 
Home Minister (Annexure ‘A’ to the 
supplementary affidavit of opposite party 
‘no. 12) constitutes contempt of court and 
opposite party no. 1 is liable to be punish- 
ed for contempt of court? 

(2) Whether the statements made by 
opposite parties Beni Madho, Ganga 
Prasad, Ram Nawal and Kamta Prasad 
to Sub Inspector Yadu Pal Singh consti- 
tute contempt of court? 

(3) Whether opposite party no. 13 
in framing charges against the applicant 
which involved attack on his integrity 
as a Magistrate while deciding cases had 
committed contempt of court?” 


14. Reference has also been made 
at the Bar to the following decisions, 
some of which seem to have laid down 
conflicting views:— Rex v. Nayyar. AIR 
1950 All 549; State v. Brahma Prakash, 
AIR 1950 Ali 556 (FB); Brahma Prakash 
v. State of U. P., AIR 1954 SC 10; State 
of Uttar Pradesh v. Shyam Sunder Lal, 
AIR 1954 All 308; Tukaram G. Gaokar 
v. R. N. Shukla, AIR 1968 SC 1050; 
Jang Bahadur Singh v. Baij Nath, AIR 
1969 SC 30. 


15. Before dealing with the above 
authorities, we think it necessary to 
point out that the object of the law of 
contempt is not to vindicate the prestige 
or position of a presiding officer of a 
Court, for which the proper remedy is 
an action in libel or defamation by the 
officer concerned, but to maintain the 
continuity of the crystal clear flow of 
the stream of justice by sustaining the 
confidence of the public at large in the 
fair administration of justice. Secondly, 
we may point out that it is a discre- 
tionary and summary remedy which may 
be taken recourse to only in suitable 
eases. And thirdly, it has to bé remem- 
bered that the observations made in a 
ruling are with reference to the facts 
and circumstances of that particular case. 


16. In Ambard v. Attorney Gene- 


ral for Trinidad, 1936 AC 322 at page 
355 = (AIR 1936 PC 141 at p. 146) 


be ‘able 
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Lord Atkin made his famous obser- 
vation that “Justice is not a cloistered 
virtue. She must be allowed to suffer 
the scrutiny and respectful, even though 
outspoken, comments of ordinary men”. 


17. In his report to the Commit- 
tee of International Jurists 1959 Lord 
Shaw Cross at page 15 desired a more 
progressive view when he stated :— 


Clearly if someone wishes 
in good faith to make a charge of partia- 
lity or corruption against Judge he ought 
to have the: opportunity of making it; 
.. We consider that he should 
to do so by letter to the Lord 
Chancellor or to his Member of Parlia- 
ment without fear of punishment and 
would deplore the use of the law of 
contempt to prevent him from doing so. 
The charges could then be considered 
either administratively or in the House 
of Commons or in the House of Lords.” 

18. Likewise. in Mcleod v. St. 
Aubyn, 1899 AC 549 Lord Morris, deli- 
vering the judgment of the Judicial Com- 
mittee, observed:— 


“The power summarily to commit 
for contempt is considered necessary for 
the proper administration of justice. It 
is not to be used for the vindication of 
a Judge as a person. He must resort to 
action for libel or criminal information.” 

Coming to the cases of our own 
Court and those decided by the Supreme 
Court, we find that in AIR 1950 All 549 
one B. S. Nayyar representing the inter- 
ests of certain tenants ín a judicial pro- 
ceeding pending before the Sub-Divisional 
Magistrate, Bahraich, wrote to the Pre- 
sident of the All India Congress Com- 
mittee and to the Private Secretary to 
the Prime Minister of India in covered 
envelopes, insinuating that the S. D. M. 
Bahraich, while transferring cases from 
his Court to other Judicial Officers, had 
allowed to be influenced to do so and 
the Judicial Officers. in their turn, 
decided the cases in the manner they did 
under certain influences which did not 
‘inspire faith in the public’. The Divi- 
sion Bench of this Court held that— 


_ “The words objected to were nof 
used in any newspaper article or in any 
other writing meant for perusal of 
public generally, nor were they used to 
influence the Magistrates said to be con- 
cerned in them, but they were used in 
representations made to authorities which 
had power to redress the grievances of 
which the user of the words complained 
wcasconcseceveesse If those complaints are 
genuine and are made in a proper man- 
ner with the object of obtaining redress, 
and are not made mala fide with a view 
either to exert pressure upon ‘the Court 
in the exercise of its judicial functions 
or to diminish the authority of the Court 
by vilifying it, it would not be in further: 
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ance of justice to stifle them by means 
of summary action for contempt, but 
rather the reverse.” 


19. Nevertheless, in AIR 1950 All 
556 (FB) in which the Executive Com- 
mittee of the Bar Association of 
Muzaffarnagar had passed resoluticns cri- 
ticising four of the Judicial Magistrates 
posted there, saying that the officers were 
thoroughly incompetent in law and did 
not inspire confidence in the judicial 
work and that they were given to. stat- 
ing wrong facts when passing orders, 
Brahma Prakash, the President of the 
‘Bar Association sent copies of the reso- 
lution with a covering letter marked 
‘confidential’ to the District Magistrate, 
Muzaffarnagar, Commissioner of the Divi- 
sion, The Chief Secretary and the Pre- 
mier of Uttar Pradesh. It was not dis- 
puted that the District -Magistrate was 
the immediate superior of the officers con- 
cerned and the other three were higher 
executive authorities in official hierarchy. 
r paragraph 18 the Full Bench observ- 
ed:— 


E onerrsessss We do not doubt the right 
of a citizen to make a representation to 
the executive authorities in respect of a 
judicial act; but we know of no autho- 
rity, arid none was cited to us in the 
course of argument, which makes such 
representations immune from the ordi- 
nary law of contempt At the 
same time it must ever be borne in mind 
that the Court’s jurisdiction must be 
exercised with scrupulous care, and that 
proceedings in contempt ought not to 
be instituted unless there is a real like- 
lihood of an interference with the due 
course of justice ..... Criticism of 
a Judicial Officer which takes the form 
of a representation to the Government 
expressed in terms which do not over- 
step the limits to which we have referr- 
ed-is no contempt, it is only when those 
limits are transgressed that the question 
of contempt can arise; but we desire to 
state ‘plainly that so long as the con- 
` tempt is merely technical, and there is 
no interference, or likelihood of inter- 
ference, with the due course of justice, 
the Court | will not exercise its jurisdic- 


sessssszessssss 


The Full Bench adopted the follow- 
ing observations of Sir George Rankin 
C. J. in Ananta Lal Singh v. A. H. Wat- 
son, AIR 1931 Cal 257: 


“The purpose of the Court’s action 
is a practical purpose and, it is reason- 
ably clear, on the authorities, that this 
Court will not exercise’ its jurisdiction 
upon a mere question of propriety where 
the tendency of the article to do harm 
is slight and the character and circum- 
stances of the comment is otherwise such 
that it can properly be ignored.” 

At the end the Full Bench held that in 
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the case before them the learned Judges 
were unable to hold that the right of 
criticism had not been exceeded and that 
the allegations made against the Judicial 
Officers came within the category of 
contempt which is committed by 
‘scandalising the Court’. Accordingly it 
was held that the terms used in the 
resolution were little removed from 
personal abuse and, whatever may have 
been the motive, they clearly were like- 
ly to bring the Magistrate into contempt 
and lower their authority. The accused 
were accordingly held guilty, though 
their unconditional apology was accept- 
ed and they were directed to pay the 
costs of the Government Advocate. 


20. Dissatisfied, the contemners 
went up in appeal before the Supreme 
Court in AIR 1954 SC 10. In para 8, 
B. K. Mukerjea J., delivering the judg- 
ment of the Bench observed thus:—~ 

“It admits of no dispute that the 
summary jurisdiction exercised by supe- 
rior courts in punishing contempt of 
their authority exists for the purpose 
of preventing interference with the 
course of justice and for maintaining 
the authority of law as is administered 
in the courts. It would be only re- 
peating what has been said so often by 
various Judges that the object of con- 
tempt proceedings is not to afford pro- 
tection to Judges personally from imputa- 
tions to which they may be exposed 
as individuals; it is intended to be a pro- 
tection to the public whose Pg header 
would be very much affected if by the 
act or conduct of any party, the autho- 
rity of the court is lowered and the 
sense of confidence which people have 
in the administration of justice ky it is 
weakened.” 


In paragraphs 11 and 12 Mukerjea. 
J. further observed :— 

“It seems therefore, that there are 
two primary considerations which should 
weigh with the court when it is called 
upon to exercise the summary powers 
in cases of contempt committed by 
‘scandalising’ the court itself. In the 
first place, the reflection on the conduct 
or character of a judge in reference to 
the discharge of his judicial duties, 
would not be contempt if such reflection 
is made in the exercise of the right of 
fair and reasonable criticism which 
every citizen possesses in respect of 
public acts done in the seat of justice. 
It is not by stifling criticism that confi- 
dence in courts can be created... In 
the second place, when attacks or com- 
ments are made on a Judge or Judges 
disparaging in character and derogatory 
to their dignity, care should be taken 
to distinguish between what is a libel 
on the Judge and what amounts 
really to contempt of Court.. The 
fact that. a statement is defamatory so 
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far as the Judge is concerned does not 
necessarily make it a contempt.............- 


AA The position therefore is that 
a defamatory attack on a Judge may -be 
a libel so far as the Judge is concerned 
and it would be open to him to proceed 
against the libellor in a proper action if 
he so chooses. If however, the publica- 
tion of the disparaging statement is cal- 
culated to interfere with the due course 
of justice or proper administration of 
law by such court, it can be punished 
summarily as contempt. One is a wrong 
done to the Judge personally while the 
other is a wrong done to the public. It 
will be an injury to the public if it 
tends to create an apprehension in the 
minds of the people regarding the inte- 
grity, ability or fairness of the Judge 
or to deter actual and prospective liti- 
gants from placing complete reliance 
upon the Court’s administration of jus- 
tice or if it is likely to cause embarrass- 
ment in the mind of the Judge himself 
in the discharge of his judicial duties.” 


21. Dealing with the second por- 
tion of the resolution which described 
the judicial officers as thoroughly in- 
competent in law and whose judicial 
work did not inspire confidence, the 
learned Judge of the Supreme Court ob- 
served as follows:— 


“Assuming, however, that this por- 
tion of the resolution is defamatory, the 
question arises whether it can be held 
to amount to contempt of Court. To 
answer this question, we have to see 
whether it is in any way calculated to 
interfere with the due administration of 
justice in these courts, or in other words 
whether such-statement is likely to give 
rise to an apprehension in the minds of 
litigants as to the ability of the two 
judicial officers to deal properly with 
cases coming before them, or even to 
embarrass the officers themselves in the 
discharge of their duties ... s... e se se. 


On the materials before us, it is 
difficult to say that the circumstance 
under which the representation was made 
by the appellants was calculated to have 
such effect. There might have been 
some remote possibility but that cannot 
be taken note of. We are clearly of the 
opinion that the .contempt, if any, was 
only of a technical character, and that 
after the affidavits were filed on behalf 
of the appellants before the High Court 
the proceedings against them should 
have been dropped”. 


In other words, the Supreme Court held 
that the second part of the resolution 
which imputed ‘incompetence to the 
Magistrates concerned’ and consequently 
‘did not inspire confidence’ fell short of 
actionable contempt even though there 
was some possibility of its creating an 
apprehension in the minds of the liti- 
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gants as to the ability of the judicial 
officers concerned to deal properly with 
cases coming before them and it was 
further likely to embarrass these offi- 
cers in the discharge of their duties. 


22. In the instant case, the al- 
legations are such that they impute dis. 
honesty and attempt: to take monetary 
gratification by the Tahsildar Magistrate 
in the discharge of his judicial duty, 
which should normally be actionable 
contempt. Nevertheless, the question 
remains that if a Magistrate really takes 
bribe what is the remedy? The answer 
plainly is that there can be an adminis- 
trative enquiry by his superior officer 
on a properly framed petition. But the 
petitioner runs the risk of being criminal- 
ly and civilly liable at the instance of 
the Magistrate, if his allegations are 
found to be untrue. Moreover, if the 
petition alleges dishonesty and corrup- 
tion in relation to judicial duty, the 
petitioner also stands the risk of action 
in contempt, in a suitable case, particu- 
larly when it is made ex facie. 

23. There can be no doubt that 
while hostile comments on judicial pro- 
ceedings which are pending may have 
an adverse influence on the proceedings 
themselves as well as on the litigants 
and Courts involved therein, the same 
cannot be said with regard to comments 
or reflections on the judicial proceedings, 
after they have been finally disposed of 
and the presiding officer has also retired. 
Once this stage is reached, the judge, 
in Bentham’s phrase, ‘is given over to 
criticism’ and public interest demands 
that no‘undue fetters should ‘be placed 
upon the rights of individuals to reflect 
on the conduct of the Judge or the par- 
ties in the proceedings or to comment 
upon the decisions in those proceedings. 
Apart from anything .else, such criti- 
cism would act as a necessary correc- 
tive to the judiciary. The right to criti- 
cise judicial conduct and judicial deci- 
sions in relation to proceedings which 
are no longer pending cannot, however, 
be of an absolute character but when 
kept within proper bounds, it is bound 
to serve a very useful purpose. 

24. This view finds support from 
the weighty observations made by the 
Supreme Court on more than one occa- 
sion. In the case of Brahma Prakash 


“ATR 1954 SC 10 (supra), Mukherjea, J. 


made it very clear that the reflection on 
the conduct or character of a' judge in 
reference to the discharge of his judi- 
cial duties would not be contempt if 
such reflection is made in the exercise 
of the right of fair and reasonable criti- 
cism, which every citizen possesses in 
respect of public acts done in the seat 
of justice and that it is not by stifling 
criticism that confidence in Courts can 
be created. 
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25. The object of the law of con- 
tempt is not to provide a cloak for judi- 
cial authorities to cover up their in- 
efficiency and corruption oor to stifle 
criticism made in good faith against such 
officers. It may be borne in mind that 
in the present case the Tahsildar Magis- 
trate has already retired from service 
and the cases in which attempt to ex- 
tract bribe from litigants was said to 
have been made were no longer pend- 
‘ ing. Moreover, respondent No. 1 had at- 
tempted to expose the Tahsildar Magis- 
trate with a view to enabling a superior 
authority to take necessary action against 

In the case of the subordinate 
judiciary the law of contempt ought not 
to stand in the way of complaint against 
them being made in good faith to the 
appropriate authorities. If the position 
were otherwise, it would tantamount to 
putting a premium on corrupt or ineffi- 
cient Magistrates. Referring to a com- 
plaint against the Revenue Officer to the 
effect that he takes two cases simulta- 
neously and allows the Court Reader to 
do the work for him, their Lordships of 
the Supreme Court in Brahma Prakash's 
case, AIR 1954 SC 10 observed:— 


“If true, it is a patent illegality and 

is precisely a matter which should be 
brought to the notice of the District 
Magistrate, who is the administrative 
head of these officers.” 
In certain cases, like the present, the line 
between ‘scandalising the Court? and 
‘ventilating bona fide grievances against 
the presiding officer of: a Court’, is so 
thin that much will depend upon the 
circumstances of each case. Having re- 
gard to the fact that in public interest 
some machinery should be available for 
bringing the corrupt and inefficient offi- 
cers to book, a bona fide complaint of 
want of integrity of a Judicial Officer 
made to the appropriate superior autho- 
rity should not amount to contempt of 
Court. Such a remedy is very essential 
for oe proper administration of justice 
itself. 


26. The 1954 Supreme Court case 
of Brahma Prakash, AIR 1954 SC 10 
(supra) came up for interpretation be- 
fore a Bench of this Court in AIR 1954 
All 308. In this case one S had filed 
a complaint under Section 500, I. P. C. 
before a Magistrate, who came to the 
conclusion that the complainant had not 
been able’ to establish his case against 
the accused. -Accordingly the complaint 
was dismissed and the accused acquit- 
ted. Thereupon the complainant wrote 
a letter to the Prime Minister of India 
in which he made serious allegations of 
corruption and partiality against the 
Magistrate, The representation sent to 
the Prime Minister was forwarded to 
the Chief Secretary of Uttar Pradesh 


‘the administration of justice 
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Government for disposal. The Chief 
Secretary passed on that letter to the 
Petitions Officer of U. P. Government for 
necessary enquiry and final disposal. 
During the enquiry before the Petitions 
Officer, S reiterated the allegations of 
dishonesty and partiality, which he had 
originally made against the Magistrate, 
in his representation to the Prime Mini- 
ster. It was pointed out in writing that 
the letter was not intended to interfere 
with the course of justice but was sent 
in order that an enquiry might be made 
into the conduct of the Magistrate, whom 
he alleged to be corrupt.” In his turn, 
the Petitions Officer forwarded the ori- 
ginal representation as well as the 
second application to the District Magi- 
strate of Dehradun for necessary action. 
The District Magistrate did not hold any 
enquiry but took the view that the letter 
constituted contempt of court and refer- 
red the matter for proceedings in con- 
tempt which came up for hearing before 
the Bench concerned. 


27. The Bench relying on the 
principles laid down by the Supreme 
Court in Brahma Prakash’s case, AIR 
1954 SC 10 (supra) held as follows:— 


“Now, there can be no question ‘of 
causing embarrassment in the mind of 
the Judge himself as the representation 
was sent after the disposal of the case. 
There was no case pencing before the 
learned Magistrate or before any court 
at the time the representation was sent 
to the Prime Minister. The letter was 
sent to a person who, the opposite party 
thought, was the appropriate authority 
there was here no publica- 
tion to the public or any section of the 
public. The letter was in the form’ of 
a confidential letter. It was sent per 
registered post. Now, there may have 
been publication so far. as the represen- 
tation is concerned from the point of 
view of the law of libel. The letter is 
‘prime facie’ of a libellous character 
and the magistrate whom it seeks to 
defame has a remedy by way of a libel 
suit or a criminal action for defamation 
against the opposite party. The ques- 
tion, however, is whether the opposite 
party can be held to be guilty of con- 
tempt on the ground that by so doing 
he has scandalised the court or brought 
into dis- 
credit or contempt. A letter sent to the 
Prime Minister and not intended to be 
broadeast to the public or any section 
of the public cannot create an apprehen- 
sion in the minds of the people, to use 
the language of Mr. Justice Mukherjee, 
“regarding the integrity, ability or fair- 
ness of the judge”. Further, it could 
not deter actual and prospective litigants 
from placing complete reliance upon the 
Court’s administration of justice for the 
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obvious reason that they would know 
nothing about it, it not having been 
published to them. It may be remarked 
that, again, to use the language of Mr. 
Justice Mukherjee, 

“the object of contempt proceedings 

is not to afford protection to judges per- 
sonally from imputations to which they 
may be exposed as individuals.” 
It is rather intended as a protection to 
the public whose interests would be very 
much affected if by the act or conduct 
of any party, the authority of the ‘Court 
is lowered and the sense of confidence 
which people have in the administration 
of justice by it is weakened. 

28. Jt is well known that the con- 
fempt jurisdiction is a summary jurisdic- 
tion. “The jurisdiction should be exer- 
cised”, as is observed by Lord Russell, 
L. C. J., “with scrupulous care and only 


when the case is clear and beyond rea- 


sonable doubt”. (Vide ‘R. v. Gray’, 
(1900) 2 QB 36). This Court is reluctant 
to use this weapon except in order to 
maintain the dignity of the Courts and 
to uphold the majesty of the law. It 
may be emphasised that the Supreme 
Court view. as we read it, is that Courts 
should be reluctant to take notice of 
technical contempts of Court. There 
.must be something to show that the con- 
tempt was likely to interfere with the 
due administration of justice or under- 
mine the confidence which the public 
rightly reposes in courts of law as 
courts of justice. In this particular case, 
while the attack on the magistrate is of 
a vile character, those particular tests 
are not satisfied. For these reasons we 
do not think that the remedy of con- 
tempt is the appropriate remedy for the 
Magistrate 


29. In the above case of Shyam 
Sunder Lal, Sapru, J. delivering the 
fudgment of the Bench, emphasised the 
fact that the representation was sent to 
the Prime Minister after the disposal of 
“the case and therefore there was no 
question of causing any embarrassment 
to the Magistrate concerned. Further- 
more, the impugned letter was marked 
‘confidential’ and was sent to a person 
in authority, so there was no publica- 
tion to the public or any section thereof. 
It was accordingly held that the remedy 
of the aggrieved Magistrate was by way 
of a libel or criminal action for defama- 
tion and that, in the circumstances of 
that case, it was held that the remedy 
of contempt was not the appropriate re- 
medy for the aggrieved Magistrate. 


30. We, therefore, think that 
Shyam Sunder Lals case is in conson- 
ance with the decision of the Supreme 
Court in the case of Brahma Prakash, 
arising out of the Full Bench decision of 
the Allahabad High Court between the 
same parties. 
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As pointed out by Rankin C. J. 
in Ananta Lal Singh’s case, AIR 1931 
Cal 257 (supra) and approved by ee 
Full Bench of this Court in Br 
Prakash’s case, AIR 1950 All 556 (FB) 
the purpose of an action in contempt is 
a practical purpose. In the instant case 
no practical purpose would be served 
by taking proceedings in contempt 
against the opposite parties, as the im- 
pugned litigations have long been decid- 
ed finally and the Tahsildar Magistrate 
himself. retired more than three years 
ago. So there can be no question of 
causing any apprehension in the mind 
of the litigant public now that they 
would not get fair and even handed 
justice from the applicant Tahsildar 
Magistrate. The applicant also can 
have no embarrassment in deciding 
cases in future on account of the allega- 
tions made against him, inasmuch as he 
has already retired from service and is 
not deciding cases any longer. In view ` 
of the want of ‘Practical purpose’ touch- 
ing the matter, it is not a case in which 
this Court should launch contempt pro- 
ceedings against the opposite parties or 
even some of them. 


32. The principle laid down by 
the Supreme Court in AIR 1968 SC 1050 
and AIR 1969 SC 30 would also apply 
for the benefit of opposite parties Syed 
Sibte Hasan Rizvi (Member, Administra- 
tive Tribunal, U. P.) who had framed 
charges against the applicant in the dis- 
charge of his public duty, Yadupal Singh 
(Inspector of Police) who was investiga- 
ting the case against the applicant, in 
the bona fide discharge of his duty and 
of Shiv Kumar Pandey. who had sent 
a representation to higher authorities 
complaining against the alleged miscon- 
duct of the applicant, as well as for the 
benefit of opposite parties Beni Madho, 
Ganga Prasad, Ram Nawal and Kamta 
Prasad, who had made statements to the 
Investigator in due course. 


33. For all the above reasons and 
in the light of the law as laid down by 
the Supreme Court and interpreted by 
this Court these opposite parties should 
not be prosecuted for contempt, parti- 
cularly when the allegations of corrup- 
tion made by the first opposite party 
(Shiv Kumar Pandey) against the appli- 
cant are still under investigation and it 
cannot be said, at this stage that they 
were either untrue or mala fide. 


34. To us it futther appears that 
the instant application for taking pro- 
ceedings in contempt against various op- 
posite parties is not bona fide, inasmuch 
as it was filed (a) long after the appli- 
cant had ceased to be a Magistrate, (b) 
long after the impugned cases stood 
finally decided, (c) about four months 
after the applicant was served with a 
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charge-sheet in respect of his alleged 
misconduct and (d) this contempt appli- 
cation appears to have been moved by 
way of counter-blast to the’ administra- 
tive enquiry pending against the appli- 
cant for his alleged misconduct and cor- 
ruption. This fact is evident from the 
applicant’s anxiety to obtain a restraint 
order from this Court against opposite 
party No. 13, prohibiting him from pro- 
ceeding further with the administrative 
enquiry pending against him. In fact, 
he succeeded in obtaining a interim order 
to the above effect from the High Court 
on 22-5-1968. 


35. In view of the facts and cir- 
cumstances of this case, our answers to 
the questions referred to us are as 
under:— 


(1) The communication addressed by 
opposite party No. 1 to the Home Mini- 
ster (Annexure ‘A’ to the supplementary 
affidavit of opposite party No. 12) does 
not constitute contempt of Court and 
opposite party No. 1 is not liable to be 
punished for contempt of Court. 

(2) The statements made by oppo- 
site parties Beni Madho, Ganga Prasad, 
Ram Nawal and Kamta Prasad to Sub- 
Inspector Yadupal Singh do not consti- 
tute contempt of court. 


(3) Opposite party No. 13 (Syed 
Sibte Hasan Rizvi, Member Administra- 
tive Tribunal, U. P.) is also not guilty of 
contempt of court, when he framed 
charges against the applicant, which in- 
volved an attack on his integrity as a 
Magistrate while deciding cases. 


Reference answered 
negatively. 


AIR 1971 ALLAHABAD 178 (V 58 C 37) 
(AT LUCKNOW) 
FULL BENCH 
JAGDISH SAHAI, G. D SAHGAL, 
U. S. SRIVASTAVA, O. P. 
TRIVEDI AND K. B. SRIVASTAVA, JJ. 

Iqbal Narain Srivastava, Petitioner 
v. The State of U. P. and another, Oppo- 
site Parties. 

Writ Petns. Nos. 148 of 1968, 943, 979, 
1040 of 1969 and 101 of 1970, D/- 10-12- 
1970. 

(A) Civil Services — U. P. Funda- 
mental Rules, R. 56 (a) — As amended 
by U. P. Act 5 of 1970 — That provision 
in explanation which provides for issu- 
ance of executive instructions and their 
being not published is hit by Arts. 14 
and 16 and is struck down as ultra vires 
and the rest of the provisions of rule are 
upheld —- AIR 1970 All 296 (FB) and 
Civil Writ No. 1254 of 1968, D/- 23-2-1970 


LN/LN/G115/70/KSB/D 


Iqbal Narain v. State (FB) 


A.L R 


(All), Overruled — (Constitution of India, 
Arts. 14 and 16). f 

That part of the explanation to R. 56 
(a) of U. P. Fundamental Rules which 
provides for the issuance of executive 
instructions and their being not publish- 
ed is liable to be struck down as being 
violative of Articles 14 and 16.of the 
Constitution. It is also bad in so far as 
the executive instructions require the ap- 
Pointing authorities to act on material 
provided by them which material is 
extraneous to and is not part of Rule 56 
and which does not operate in the field 
of legislation at all. But this provision 
being severable, the rest of the provisions 
of R. 56 are upheld as valid. Minoritv 
view taken in AIR 1970 All 296 (FB), 
followed and majority view overruled. 
Civ. Misc. Writ No. 1254 of 1968, D/- 23- 
2-1970 (All), Overruled. AIR 1971 SC 40 
& AIR 1965 SC 280, Rel. on. ; 

(Paras 21, 27, 28) 

(B) Constitution of India, Arts. 245, 
246, 309 and 367 — U. P. Fundamental 
Rule 56 (Amendment and Validation) Act 
(5 of 1970) — Act is within legislative 
competence of U. P. Legislature — Sec- 
tion 21, General Clauses Act does not ap- 
ply — (General Clauses Act (1897), Sec- 
tion 21). 

There is nothing in the Constitution . 
which deprived the U. P. Legislature of 
the power of amending a rule which was 
framed by its delegatee authority, the 
State Government under its mandate. 
The power to make laws has been given 
to the U. P. Legislature in absolute terms 
by Art. 245 of the Constitution and under 
Art. 246 is subject to only one restriction, 
that is, it must relate to a subject” over 
which it has legislative competence. 

(Para 15) 


By virtue of Article 309 of the Con- 
stitution the U. P. Legislature can pass 
an Act in relation to- the conditions of 
service of State public servants and once 
it does so any rule framed shall stand ° 
superseded to the extent af the legislative 
enactment. The U. P. Legislature is ad- 
mittedly competent to pass an Act in res- 
pect of the matter with which Rule 56 
deals. The power of the State Govern- 
ment to frame rules is not an indepen- 
dent power but only a delegated power 
of the U. P. Legislature. The 
Legislature can withdraw that power 
either expressly or by necessary implica- 
tion. (Para 15) 


Section 21 of the General Clauses 
Act, 1897 could not be invoked in such a 
case to contend that Rule 56 could be 
amended only by the rule making autho- 
rity viz., the U. P. Government and not 
by the U. P. Legislature. Moreover, the 
provisions of the General Clauses Act 
cannot be read to restrict the meaning of 
the words used by the Constitution nor 
can they control the power conferred on ' 
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the Legislatures by the provisions of 
Article 245_of the Constitution. The 
power to amend is the same power as the 
one to pass the principal measure. 


Rule 56 and the Act are both special 
laws and they deal with the same subject- 
matter viz., public servants, the one con- 
templated by Art. 309 of the Constitution. 
Consequently, there is no conflict be- 
tween the general and the special in the 
present case. (Para 16) 

(C) Civil Services — U. P. Funda- 
mental Rules, R. 56 — As amended by 
Act 5 of 1970 — Even though parts of 
rule have been amended by legislative 
enactment it stands as a rule — (Con- 
stitution of India, Art. 245 — Delegation 
of rule making power to State Govern- 
ment — Power of delegator to amend 
rule). 


Since a rule can be enacted or amend- 
ed by a legislative enactment, it is not 
correct to say that Rule 56 is now partly 
an Act of the Legislature and partly a 
rule. It is still a rule though parts of that 
rule have been introduced by means of a 
legislative enactment ‘of the U. P. Legis- 
lature. The State Government was only 
a delegatee of the U. P. Legislature and 
the source of its power is the power of 
the Legislature. What the delegatee can 
do a delegator can also do specially when 
the delegator, the U. P. Legislature, has 
been conferred very wide powers of legis- 
lation under Art. 245 of the Constitution. 


(Para 18) 
If for the sake of convenience it 
allowed the rule to stand but amended 


some part of it so as to bring it in tune 
with its policy, no objection can be taken. 
Courts cannot question the manner in 
which a Legislature would draft its 
measures or Acts and any defect in draft- 
ing does not go to the root of the matter. 
(Para 19) 
Cases Referred: Chronological Paras 
(i971) ATR 1971 SC 40 (V 58) = 
1970-2 SCC 458, Union of India v. 


J. N. Sinha 
(1970) AIR 1970 All 296 (V 57) = 

1969 All LJ 962 = 1970 Lab IC 

647 (FB), Kripa Ram Gupta v. 

R. K. Talwar 8, 20, 22, 24, 25 
(1970) Civil Mise. Writ No. 1254 of 

1968, D/- 23-2-1970 (All); Kripa 

Ram Gupta v. R. K. Talwar 27 
(1965) AIR 1965 SC 280 (V 52) = 

1967-2 Lab LJ 246, T. G. Shiva- 

charana Singh v. State of 

Mysore 23 
(1954) AIR 1954 SC 369 (V 41) = 

1955-1 SCR 26, Shyamlal v. State 

of U. P. g 

G. B. Mathur, S. C. Mathur and I. S. 
Srivastava, for Petitioner; Chief Standing 
Counsel, for Opposite Parties. 
JAGDISH SAHAI, J.:— These are 5 

connected writ petitions in which the 
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(Para 15) 


22, 27. 
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question raised is common, that is, whe- 
ther the petitioners could be retired on 
attaining the age of 55 years under the 
provisions of Rule 56 of the U. P. Funda- 
mental Rules. Sri Iqbal Narain Srivastava 
(hereinafter referred to as Sri Srivastava) 
is the petitioner in Writ Petition No. 148 
of 1968. He was working as a clerk in 
the Bench of Honorary Magistrates, 
Nawabganj, in the district of Barabanki 
in May 1966. On 3-5-1966 he received a 
communication from the Superintendent of 
the Deputy Commissioner, Barabanki, 
informing him that he had been placed 
under suspension by means of an order 
dated 3-5-1966. This: was followed by a 
charge-sheet in which it was alleged that 
Sri Srivastava had demanded a sum of 
Rs. 2/- from Ram Sagar son of Sarju 
Prasad. The petitioner’ submitted his 


‘explanation. The Deputy Commissioner, 


Barabanki, respondent No. 2, issued a 
notice to Sri Srivastava calling upon him 
to show cause why the punishment of re- 
moval from service be not awarded to 
. Sri Srivastava submitted his reply 
and on 1-11-1966 the Deputy Commis- 
sioner, Barabanki, passed an order re- 
instating him on his post but made ` the 
following entry in his character roll: 


“Censured for demanding on 29-4- 
1966 Rs. 2/- from Ram Sagar son of Sarju 
Prasad for issue of copy of judgment in 
the case of Bharat v. Sarju and 2 others 
under Sections 323/506/424/397 I. P. C.” 
Sri Srivastava’ appealed to the Commis- 
sioner, Faizabad Division, who by means 
of the order dated 2-8-1967 allowed the 
appeal and ordered the expungement of 
the censure entry. During the pendency 
of Sri Srivastava’s appeal, the Deputy 
Commissioner, Barabanki, considered the 
question of retention of Sri Srivastava in 
service as he had attained the age of 55 
years and for that purpose called for a 
report from the Tehsildar. On 1-4-1967 
the Deputy Commissioner passed an order 
that notice be issued to Sri Srivastava 
retiring him on attaining the age of 55 
years. Sri Srivastava filed a representa- 
tion before the State Government against 
the order compulsorily retiring him on 
attaining the age of 55 years. The State 
Government rejected the representation 
and the order of the Government was 
communicated to him on 21-10-1967. It 
is stated in the petition that earlier, that 
is in 1959, the question had arisen with re- 
gard to the retention of Sri Srivastava in 
service and the Board of Revenue by its 
order No. XII-215A/57 had directed that 


Sri Srivastava be permitted to continue 


in service until he had attained the age 
of 58 years. Sri Srivastava’s case is that 
Rule 56 of the U. P. Fundamental Rules, 
so far as it gave the State Government 
the power to compulsorily retire a Gov- 
ernment servant on his attaining the age 
of 55 years, is ulira vires the provisions 
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‘of Articles 14 and 16 of the Constitution 
and in any case inasmuch as the Commis- 
sioner allowed the appeal of Sri Srivastava 
the censure entry would not be deemed 
to exist, with the result that it could not 
be in public interest not to continue Sri 
Srivastava in service until he had attain- 
ed the age of 58 years. 


* 2- Writ Petition No. 943 of 1969 
has been filed by Trilok Chand. He was 
working as a confirmed overseer in the 
Irrigation Department of this State and 
was posted in the Ramganga River Pro- 
ject, Kalagarh. On 10-9-1968 a notice 
was served upon him under the signa- 
tures of the Chief Engineer retiring him 
from Government service with effect 
from 14-10-1969 on his attaining the age 
of 55 years. Trilok Chand made a re- 


presentation which was recommended by- 


the Executive Engineer. On 8-8-1969 a 
copy of the letter No. 5826/E-2/35 Misc./ 
69 dated 25-6-1969 addressed to the 
Director, Ramganga River Project, 
Kalagarh, was served upon Trilok 
Chand in which it was stated that he 
(Trilokchand) may not be allowed to con- 
tinue in service after he had attained the 
_ age of 55 years. The order of the Chief 
Engineer retiring the petitioner on 
attaining the age of 55 years and not 
allowing him to continue until he had 
attained the age of 58 years has been 
challenged in this petition. 


3. Writ age No. 979 of 1969 
has been filed by B Srivastava. He 
was working as an grees Officer 
(Gazetted) in the Co-operative Depart- 
ment in December, 1956. According to 
his allegations he was taken seriously ill 
in the year'1965 and had to go on long 
leave. After recovery he joined his post 
on 14-7-1966 and worked continuously 
till 9-7-1969, but before that he had re- 
ceived a notice under the signatures of 
the Secretary Co-operative Department 
informing him that he would be retired 
from service on the expiry of 3 months 
from the date of the receipt of notice 
under the provisions of Rule 56 of the 
U. P. Fundamental Rules. By means of 
this pn the notice compulsorily re- 
tiring Sri B. P. Srivastava is sought to 
be quashed. 


4. Writ Petition No. 1040 of 1969 
has been filed by Achal Behari Lal (here- 
inafter referred to as Sri Lal). He was 
appointed in the State service in the 
office of the Agriculture Engineer (Trac- 
tors), Lucknow, by the Chief Agriculture 
Engineer, U. P. He has alleged that even 
though he is a confirmed employee of the 
State, increments and salary due to him 
have not been given to him and for the 
redress of that grievance he made a re- 
presentation to the higher authorities 
which annoyed the Director of Agricul- 
ture, U. P., the respondent No. 1. It is 
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further alleged that due to this annoyance 
the petitioner has been retired under the 
provisions of Rule 56 of the U. P. Funda- 
mental Rules on his attaining the age of 
55 years by means of the order dated 
11-8-1969 passed by the Director of Agri- 
culture U. P. It is further alleged that 
there are many public servants in the 
office where Sri Lal was serving who 
have crossed the age of 55 years and yet 
have not been retired. The petitioner 
made a representation on 3-10-69 and 
also submitted a reminder in respect of 
it on 23-10-69. He was, however, inform- 
ed by the Joint Director Agriculture that 
the Government did not think it fit to 
revise the order of his (Sri Lal’s) com- 
pulsory retirement. Sri Lal has filed this 
petition on the grounds, firstly that R. 56 
of the U. P. Fundamental Rules is viola- 
tive of Articles 14 and 16 of the Constitu- 
tion of India, secondly that discrimina- 
tion has been practised against him, and 
thirdly that the order compulsorily retir- 
ing him is mala fide. He has prayed for 
the quashing of the order compulsorily 
retiring him. 


5. Writ Petition No. 101 of 1970 
has been filed by Sri Prakash Chandra 
Sayal (hereinafter referred to as Sri 
Sayal) who was werking as senior assis- 
tant in the office of the Registrar, Co- 
operative Societies. U. P. He was ap 
pointed as Junior Assistant by the Regis- 
trar, Co-operative Societies, U. P, 
Lucknow. According to him he was con- 
firmed in the senior scale by means of 
the order dated 18-5-1967. It is stated 
that in the month of May, 1967, Sri Sayal 
made a complaint against one Mohd. 
Shoaib, the Principal of Co-operative 
Training Institute, Jalalpur, in the dis- 
trict of Aligarh for his  anti-national 
activities. This. displeased the Deputy 
Registrar who suspended and put him 
under enquiry. the Deputy Registrar 
being a friend of Mohd. Shoaib. The fol- 
lowing entry was made in the character 
roll of Sri Sayal: 


“He is an old and experienced hand 
and quite efficient in his work...... He has 
no regard for office discipline and has 
submitted applications to the Secretary. 
to Government and Police Authority 
against the Head Clerk directly which 
amounts to indiscipline. These complaints 
on enquiry were found to be quite false 
and baseless. He seems to be a frustrat- 
ed type of man. 


Nothing has come to my knowledge 
which casts any reflection on the integrity 
of Sri P. C. Sayal. His general reputa- 
tion for honesty is good and I certify his 
integrity.” 


6. Sri Sayal was served with a 
charge sheet to which he submitted an 
explanation on 8-3-1967. He was, how- 
ever, reinstated but was not allowed the 
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benefit of full pay during the period of 
his suspension. Sri Sayal, therefore, filed 
an appeal before the Registrar, Co-opera- 
tive Societies U. P.. Lucknow, which ac- 
cording to the petitioner was dismissed 
by the Deputy Registrar (Head-quarters) 
who had no authority to do so. In the 
month of October, 1969, Sri Sayal receiv- 
ed an order stating that he was to retire 
under the provisions of Rule 56 of the 
U. P. Fundamental Rules with effect from 
25-1-1970, on which date he would attain 
the age 55 years. According to him he 
has put in 11 years 3 months and 10 days 
of service which is not sufficient to en- 
able him to draw full pension. He has 
also stated that there are some employees 
in his own office who have also attained 
the age of 55 years, but have not been 
retired. He has sought the quashing of 
the order retiring him, inter alia, on the 
ground that Rule 56 of the U. P. Funda- 
mental Rules is ultra vires, that discri- 
mination has been practised against him. 
ant that the order retiring him is mala 
e. 


T. The alegations made by the 
five petitioners, mentioned above, have 
been controverted by means of the coun- 
ter-affidavit filed. 

8. In 1968 Fundamental Rule 56 
(a) was: 

“56 (a) Except as otherwise provided 
in other clauses of this rule, the date of 
compulsory retirement of a Government 
servant, other than a Government ser- 
vant in inferior service, is the date on 
which he attains the age of 58 years. He 
may be retained in service after the date 
of compulsory retirement with the sanc- 
tion of the Government on public 
grounds. which must be recorded in writ- 
ing, but he must not be retained after 
the age of 60 years except in very special 
circumstances, provided that: 

(i) the appointing authority may at 
any time, without assigning any reason, 
require the Government servant to re- 
tire on three months’ notice or pay in 
lieu of the whole or part thereof, after 
he attains the age of 55 years or such 
lesser age as together with the period of 
notice in lieu of which the ‘pay is sub- 
stituted would aggregate to 55 years, so, 
however, that in the case of pay being 
given in lieu of the whole or part of 
such notice the said period shall stand 
added to the Government servant’s quali- 
fying service for the purposes of calculat- 
ing the pension and death-cum-retire- 
ment gratuity due to him and for no 
other purpose: or 

(ii) the Government servant may, 
after attaining the age of 55 years, volun- 
tarily retire after giving three months" 
notice to the appointing authority. 

Provided further that: 


(i) the notice of voluntary retirement. 


given under the first proviso by -a Gov- 
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ernment servant against whom a disci- 

plinary proceeding is pending or contem- 
plated, shall be effective only if it is ac- 
cepted by the appointing authority sub- 
ject to the condition that in case of a 
contemplated disciplinary proceeding, the 
Government servant is so informed 
before the expiry of the notice. 


(ii) the notice once given by a Gov- 

ernment servant under the. first proviso 
shall not be withdrawn by him except 
with the permission of the appointing 
authority.” 
A Full Bench of this Court by a majority 
judgment in Kripa Ram Gupta v. R. K. 
Talwar 1969 All LJ 962 = (AIR 1970 All 
296 (FB)) held on 26-11-1969 this provision 
to be ultra vires Articles 14and 16 of the 
Constitution so far as it gave the Govern- 
ment the option to retire a Government 
servant after attaining the age of 55 
years. 


9. On 5-11-1969 the Governor of 
U. P. issued Ordinance No. VI of 1969. 
This was followed by the Uttar Pradesh 
Fundamental Rule 56 (Amendment -and 
Validation) Act, 1970 (U. P. Act No. 5 of 
1970). Section 2 of this Act reads: 

“Amendment of Fundamental R. 56 
— In clause (a) of Rule 56 of the Uttar 
Pradesh Fundamental Rules, published in 
the Financial Hand-book, Volume II 
Parts II to IV, hereinafter referred to as 
the said Rule 56 (a), for the existing pro- 
visos, the following provisos and Explana- 
tion shall be substituted, and be deemed 
to have been substituted with effect from 
January 1, 1964, namely :— 

“Provided that— 


(i) the appointing authority may. al 
any time without assigning any reason, 
require the Government servant to re- 
tire on three months’ notice or pay in. 
lieu of the whole or part thereof. after 
he attains the age of 55 years, or such 
lesser age as together with the period of 
notice in lieu of which the pay is sub- 
stituted would aggregate to 55 years, so, 
however, that in the case of pay being 
given in lieu of the whole or part of such 
notice the said period shall stand added 
to the Government servant’s qualifying 
Service for the purposes of calculating the 
pension and the death-cum-retirement 
gratuity due to him and for no other pur- 
pose; or 

(ii) the Government servant may, 
after attaining the age of 55 years volun- 
tarily retire, after giving three months" 
notice to the appointing authority: 

Provided further that— 

(i) the notice of voluntary retirement 
given under the first proviso by a Gov- - 
ernment servant against whom a disci- 
plinary proceeding is pending or contem- 
plated shall be effective only if it is ac- 
cepted by the appointing authority, sub- 
ject to the condition that in case of a 
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contemplated disciplinary proceeding, the 
Government servant is so informed 
before the expiry of the notice; 

(ii) the notice. once given by a Gov- 
ernment’ servant under the first proviso 
shall not be withdrawn by him except 
with the permission of the appointing 
authority. 

Explanation — (1) The decision of 
the appointing authority under the first 
proviso to require the Government ser- 
vant to retire as specified therein shall 
be taken if it appears to the said autho- 
rity to be in the public interest, and the 
State Government may, from time to 
time, issue executive instructions indi- 
cating guiding principles in that behalf, 
but nothing herein contained shall be 
construed to require any recital, in the 
order, of such decision having been taken 
in the public interest or to require the 
publication of such instructions. 


(2) Every such decision shall, unless 
the contrary is proved, be presumed to 
have been taken in the public interest. 

(3) ‘Appointing authority’ means the 
authority which has the power to make 
substantive appointments to the post or 
service from which the Government ser- 
vant is required or wants to retire.” 


16. The following submissions 
have been made before us: 
- The power of the U. P. Legis- 
lature is confined to the passing of a 
legislative enactment. This power is dis- 
tinct from and does not include the power 
to frame or amend a rule including R. 56 
of the Fundamental Rules, on the princi- 
ple that the power to make law extends 
also to the amendment of the law the 
U. P. Government alone could have 
amended Rule 56 of the Fundamental 
Rules and the U. P. Legislature could 
not do so. 


2. That the effect of the passing of 
the Act is that Rule 56 of the Funda- 
mental Rules is now partly the part of an 
Act and partly the part of a Rule which 
is not legally permissible. 

3. That the age of superannuation 
as provided by Rule 56 itself is 58 years 
and the Proviso and the Explanation 
added toit are violative of Arts. 14, 16 and 
311 of the Constitution in so far as they 
confer on the appointing authority a 
right to terminate the services of a Gov- 
ernment servant on attaining the age of 
55 years. 

4. That Article 309 of the Constitu- 
tion is a self-contained special pro- 
vision dealing with Rules and Acts relat- 
ing to recruitment and conditions of ser- 
vice of persons serving under the Union 

.or a State and inasmuch as it provides 
that the rules if framed shall be valid 
only until an Act of the appropriate 
Legislature. ïs passed now that there is 
an Act of the U. P. Legislature, Rule 56 
of the Fundamental Rules so far as it 
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is not a part of the Act ceases to exist 
and is inoperative. 
No other submission has been made. 

11. I proceed to consider the sub- 
missions seriatim. 


12. My attention has been drawn 
to Article 245 of the Constitution which 
provides that subject to the provisions 
of this Constitution, Parliament may 
make laws for the whole or any part of 
the territory of India, and the Legisla- 
ture of a State may make laws for the 
whole or any part of the State and it has 
been contended that the Parliament or 
Legislature of a State can make laws 
only by passing Acts and they are not 
competent to frame rules. The argu- 
ment, therefore, is that the U. P. Legis- 
lature could only pass an Act, that is, a 
Principal Act or an amending Act. It 
is further contended that the power to 
amend flows from the power to enact a 
law and inasmuch as the U. P. Legis- 
lature could not frame Rule 56 (rule- 
making power being with the U. P. Gov- 
ernment) it could not amend it also. 


13. Our attention is also invited 
to Section 21 of the General Clauses Act 
which provides that where, by any 
Central Act or Regulation, a power to 
issue notifications, orders, rules, or bye- 
laws is conferred, then that power 
includes a power, exercisable in the like 
manner and subject to the like sanction 
and conditions (if any), to add to, amend, 
vary or rescind any notification, orders, 
rules or bye-laws so issued. 


14. The learned counsel contends 
that inasmuch as the U. P. Government 
had the power to frame the Fundamental 
Rules and Rule 56 was framed by them, 
the power to amend them can be exer- 
cised only in the like manner and subject 
to the like sanction and conditions and 


inasmuch as the words “in the like 
manner” would include by the same 
authority, Rule 56 could be amended 


only by the State Government and not 
by the U. P. Legislature. 


15. The learned counsel completes 
his arguments on this point by inviting 
our attention to Article 367 of the Con- 
stitution which provides that unless the 
context otherwise requires, the General 
Clauses Act shall apply for the inter- 
pretation of the Constitution and submits 
that Section 21 of the General Clauses 
Act would be applicable for that reason 
in the present case. I am unable to 
agree with this submission. By virtue of 
Article 309 of the Constitution the U. P. 
Government can pass an Act in relation 
to the conditions of service of public ser- 
vants under its control and once it does 
so any rule framed shall stand superseded 
to the extent of the legislative enactment. 
The U. P. Legislature is admittedly com- 


“petent to pass an Act in respect of the 
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matter with which Rule 56 deals. The 
power of the State Government to frame 
rules is not an independent power but 
only a delegated power of the U. P. 
Legislature. The U. P. Legislature can 
withdraw that power either expressly or 
by necessary implication. As the long 
title and the preamble would show the 
Act has been passed with a view to amend 
Fundamental Rule 56 and to validate cer- 
tain actions. In the instant case it has 
maintained the first part of Rule 56 but 
has by means of the Act substituted the 
provisos and added the Explanation. True, 
Article 245 of the Constitution speaks of 
the laws being passed by the Legislature. 
An Act passed by a Legislature to amend 
a rule would also be an Act passed by it 
within the meaning of Article 245. In the 
first place, I see no applicability of Sec- 
tion 21 of the General Clauses Act in the 
present case. Secondly, the provisions of 
the General Clauses Act cannot be read 
to restrict the meaning of the words used 
by the Constitution nor can they control 
the power conferred on the Legislatures 
by the provisions of Article 245 of the 
Constitution. The power to amend is the 
same power as the one to pass the princi- 
pal measure. It is true that “the power 
to amend a law comes from the power to 
enact a.law because if there is no power 
to enact a law there certainly cannot be 
a power to amend it. The power is the 
same and there is no duality about it. 
There is nothing in the Constitution 
which deprived the U. P. Legislature of 
the power of amending a rule which was 
framed by its delegatee authority, the 
State Government under its mandate. 
The power to make laws has been given 
to the U. P. Legislature in absolute terms 
by Article 245 of the Constitution and is 
subject to only one restriction, that is, it 
must relate to a subject over which it has 
legislative competence (see Article 246 of 
the Constitution). In the instant case it 
is not denied that the U. P. Legislature 
is competent to pass laws relating to 
public services under its -control. 


16. Reliance is placed upon the 
following passage occurring at page 418 in 
82 Corpus Juris Secundum and it is sub- 
mitted that by means of a special Act a 
general Jaw cannot bé amended. 





“Tf there is no constitutional prohibi- 
tion against such a practice, there can be 
no objection to the amendment of a gene- 
ral law by a special Act. Under some 
constitutions, however, a general law may 
not be amended except by subsequent 
general legislation. So, under a constitu- 
tional provision that no special law shall 
be enacted in any case for which provision 
has been made by an existing general 
law, an attempt to amend an existing 
general law by special law is invalid.” 

It is difficult to see how this extract 
from Corpus Juris Secundum helps the 
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petitioners. Rule 56 is a special law as 
it deals with public servants. The Act 
is also a special law because it also deals 
with the public servants. Rule 56 and 
the Act deal with the same subject matter 
the one contemplated by Art. 309 of the 
Constitution. Consequently, there is no 
conflict between the general and the spe- 
cial in the present case. 

17. I, therefore, find no merits in 
the first submission of the learned coun- 
sel for the petitioners. 


18. Coming to the second submis- 
sion it is not correct to say that Rule 56 
is now partly an Act of the Legislature 
and partly a rule. It is still a rule though 
parts of that rule have been introduced 
by means of a legislative enactment of 
the U. P. Legislature. The State Govern- 
ment was only a delegatee of the U. P. 
Legislature and the source of its power 
is the power of the Legislature. What 
the delegatee can do a delegator can also 
do specially when the delegator, the 
U. P. Legislature, has been conferred 
very wide powers of legislation under 
Article 245 of the Constitution. Nothing 
has been shown to us to justify the con- 
clusion that a rule cannot be amended by. 
a legislative enactment. 


19. It is admitted that it was open 
to the U. P. Legislature to pass an Act 
incorporating the entire Fundamental 
Rule 56 as it stands today after the 
amendment by the U. P. Legislature. If 
for the sake of convenience it allowed the 
rule to stand but amended some part of 
it so as to bring it in tune with its policy, 
no objection can be taken. It is only a 
convenient way of drafting and does not’ 
go to the root of the matter relating. to 
the competence of the State Legislature. 
It is well settled that Courts cannot ques- 
tion the manner in which a Legislature 
would draft its measures or acts and any 
defect in drafting does not go to the root 
of the matter. The position might have 
been different if the case of the peti- 
tioners had been that the U. P. Legisla- 
ture was not competent to enact in res- 
pect of the subject-matter of Rule 56, but 
once it is conceded that it could enact the 
entire Rule 56 there could possibly be no 
ground on the basis of which it can be 
held that it could not amend only those 
parts of the rule which it wanted to go 
and which it wanted to be substituted by 
other provisions. The power to do the 
whole would include the power to do.a 
part, though the vice versa may not be 
correct always. 


20. In my opinion, there are no 
merits in the second submission also with 
regard to third submission it may be 
Pointed out that in Kripa Ram Gupta v. 
R. K. Talwar, 1969 All LJ 962 = (AIR 
1970 All 296 FB), it was held that the 
age of superannuation of a U. P. Govern- 
ment servant is 58 years. It was also held 
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by a majority that the Proviso in Rule 56 
of the Fundamental Rules conferring on 
the State Government the power to retire 
a Government servant compulsorily on 
his attaining the age of 55 years, is viola- 
tive of Articles 14 and 16 of the Constitu- 
tion and for that reason invalid. 

21. In that case mine was the 
minority view. I had held that the Pro- 
viso in R. 56 was not bad for the follow- 
ing reasons: 

1. That if the Government had the 
option to retire a Government servant on 
attaining the age of 55 years, the Govern- 
ment servant had also the option to retire 











Government and the Government ser- 
result that there was 


provisos and the two cannot be severed. 
The rule-making authority raised the age 


It would not have increased the 
superannuation if there was no 


the increase in the age of superannuation 


3. That the power given to the ap- 
pointing authority under the proviso did 
not in any manner violate Articles 14 and 
16 of the Constitution of India; and 


was that for all practical purposes the 
age of superannuation was 55 years. 

22. Since then a case has been 
decided by the Supreme Court a re- 
ference to which has become necessary in 
this case. In Union of India v. J. N. 


provision, so far as relevant for our pur- 
poses, reads: 

“Notwithstanding anything contained 
in this Rule the appropriate authority 
shall, if it is of the opinion that it is in 
the public interest so to do have the 
absolute right to retire any Government 
servant by giving him notice of not less 
than three months in writing or three 


months pay and allowances in lieu of 
such. notice.” 
Dealing with this rule Hegde, J. who 


spoke for the Supreme Court, observed: 
“One of the conditions of the lst res- 
pondent’s service is that the Government 





[Prs. 20-24] Iqbal Narain v. State (FB) (J. Sahai J} 


4. That though theoretically it could — 


A. LR. 


can choose to retire him any time after 
he completes fifty years if it thinks that 
it is in public interest to do so. Because 
of his compulsory retirement he does not 
lose any of the rights acquired by him 
before retirement. Compulsory retire- 
ment involves no evil consequences. The 
aforementioned Rule 56 (i) is not intend- 
ed for taking any penal action against 
the Government servants. That rule 
merely embodies one of the facets of the 
pleasure doctrine embodied in Article 310 
of the Constitution. Various considera- 
tions may weigh with the appropriate 
authority while exercising the power 
conferred under the rule. In‘some cases, 
the Government may feel that a parti~ 
cular post may be more usefully held in 
public interest by an officer more com- 
petent than the one who is holding. It 
may be that the officer who is holding 
the post is not inefficient but the appro- 
priate authority may prefer to have a 
more efficient officer. It may further be 
that in certain key posts public interest 
may require that a person of undoubted 
ability and integrity should be there. 
There is no denying the fact that in all 
organizations and more so in Government 
organizations, there is good deal of dead 
wood. It is in public interest to chop off 
the same. Fundamental Rule 56 (j) holds 
the balance between the rights of the 
individual Government servant and the 
interests of the public. While a minimum 
service is guaranteed to the Government 
servant, the Government is given power 
to energise its machinery and make it 
more efficient by compulsorily retiring 
those who in its opinion should not be 
there in public interest. 


It is true that a compulsory retire- 
ment is bound to have some adverse 
effect on the Government servant who is 
compulsorily retired but then as the rule 


‘provides that such retirements can he 


made only after the officer attains the 
prescribed age. Further, a compulsorily 
retired Government servant does not lose 
any of the benefits earned by him till the 
date of his retirement. Three months 
notice is provided so as to enable him to 
find out other suitable employment.” 

I. derive support for the view that I have 
taken in Kripa Ram’s case, 1969 All LJ 
962 = (AIR 1970 All 296 (FB) ‘) and I pro- 
pose taking in this case from the observa- 
of the Supreme Court extracted 
above. 


23. I would also like to place re- 
lance upon T. G. Shivacharana Singh v. 
State of Mysore, AIR 1965 SC 280, where 
the Supreme Court was called upon to 
consider the validity of Rule 285 of the 
Mysore Civil Services Rules, 1958. It is 
similar to our Rule 56. 


24. Sri Gajendragadkar, C. J., who 
spoke for the Court observed: 
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“Mr. Venkataranga Iyengar contends 

that this Rule is invalid, because it con- 
travenes Art. 14 as well as Art. 16 (1) of 
the Constitution. In our opinion, this 
contention can no longer be entertained 
because it is concluded by a long series 
of decisions of this Court. Recently, a 
Special Bench of this Court had occasion 
to consider the validity of Rules 148 (3) 
and 149 (3) contained in the Indian Rail- 
way Establishment Code in Moti Ram 
Deka v. General Manager, North East 
- Frontier Railway, Civil Appeals Nos...... R 
In dealing with the problem raised in 
that case, this Court has made it perfect- 
ly clear that so far as the question of 
compulsory retirement is concerned, it 
must be taken to be concluded by several 
decisions of this Court. This Court then 
examined the relevant decisions on this 
point beginning with the case of Shyam 
Lal v. State of U. P., 1955-1 SCR 26 = 
(AIR 1954 SC 369), and it has observed 
that the law in relation to the validity of 
the Rules permitting compulsory prema- 
ture retirement of Government servants 
must be held to be well-settled by those 
decisions and need not be reopened.” 
In my judgment in Kripa Ram’s case, 
1969 All LJ 962 = (AIR 1970 AJI 296) 
(FB) (supra), I have placed reliance upon 
other decisions also. I need not repeat 
those citations in this judgment. I see 
no reason to change the opinion that I 
had taken in Kripa Ram’s case, 1969 All 
LJ 962 = (AIR 1970 All 296) (FB). 


25. Tt is true that the view taken 
In Kripa Ram’s case is that the age of 
superannuation is 58 years even though 
that is so, there is no reason to hold that 
the Government ‘cannot retire a Govern- 
ment servant on his attaining the age of 
55 years. 


26. Now I would like to deal with 
the complication that has been created 
by the Explanation to Rule 56. 


27. In Civil Mise. Writ No. 1254 
of 1968 (All), decided by D. S. Mathur 
and Satish Chandra, JJ. on 23-2-1970, it 
was held by this Court that the Explana- 
tion to Rule 56 is valid. In the Explana- 
tion it has been provided that the Gov- 
ernment can retire a Government ser- 
vant in public interest on his attaining 
the age of 55 years. What is challenged 
before us is that part of this provision 
which provides that— 


“the State Government may, from 


time to time, issue executive instructions - 


indicating guiding principles in that 
behalf, but nothing herein contained shall 
be construed to require any recital, in 
the order, of such decision having been 
faken in the public interest or to require 
the publication of such instructions.” 

The submission is that the rule-making 
power operates in the field of legislation 
though it may be delegated legislation 
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and that a rule cannot be transplanted 
upon by executive instructions which do 
not operate in the field of legislation but 
in that of departmental instructions. It 
is also contended that the ‘issuance of 
executive instructions from time to time 
will make Rule 56 flexible and uncertain. 
It is also submitted that the non-publica- 
tion of the executive instructions would 
result in secrecy relating to the matter 
of rules governing a public servant and 
on the principle that no law can be en- 
forced without proper publication it has 
been contended that Rule 56 becomes 
inoperative as for all practical purposes 
the executive instructions become an 
integral part of it without being publish- 
ed. Arguments were also advanced that 
Rule 56 is to be administered by the ap- 
pointing authorities, but they would not 
be able to observe any objectivity when 
their decisions are to be controlled by 
secret executive instructions which are 
not part of Rule 56 but are still to control 
its administration. It is not necessary 
for me to dilate on this point because in 
my opinion the submissions made by the 
learned counsel for the petitioners on 
this point are well founded. On all the 
grounds on which the provision relating 
to the issuance of executive instructions 
has been challenged, I hold that that part 
of Rule 56 is hit by Articles 14 and 16 of 
the Constitution. It is also bad in so far 
as they (executive instructions) require 
the appointing authorities to act on 
material provided by them which mate- 
rial is extraneous to and is not part of 
Rule 56 and which does not operate in 
the field of legislation at all To this ex- 
tent I respectfully disagree with the deci- 
sion of this Court in Civil Misc. Writ 
No. 1254 of 1968 (All). But, even though 
that is so I am of the opinion that the 
provision relating to the issuance of 
executive instructions can be severed 
from the rest of the Explanation. The 
addition of the words “in the public 
interest” in the proviso makes it clear 
that the authorities concerned have to 
look to the public interest while exercis- 
ing powers under this rule. The expres- 
sion “public interest” is very well under- 
stood as it is in use in a large number of 
enactments and has come up for judicial 
interpretation on very large number of 
occasions. The addition of the words “in 
public interest” in the Explanation to 
Rule 56 brings our Rule 56 in line to 
Rule 56 (i) (Central) which was consider- 
ed by the Supreme Court in 1970-2 SCC 
458 = (AIR 1971 SC 40) (supra). 


28. For the reasons mentioned 
above I am of the opinion that it is only 
that provision in the Explanation which 
provides for the issuance of executive 
instructions and their being not publish- 
ed which is liable to be struck down and 
I do so. I uphold the rest of the provi- 
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sions of Rule 56 of the Fundamental 
Rules. 
29. No arguments were edvanced 


on the allegation relating to mala fides or 
with regard*to discrimination or in res- 
pect of breach of Article 311 of the Con- 
stitution. 

30. It has not been stated before 
us nor there is any evidence on the record 
to show that any executive instructions 
had been issued and the petitioners have 
been dealt with on the basis of those 
executive instructions. I would, there- 
fore, dismiss all the petitions and direct 
the parties to bear their own costs. 

G. D. SAHGAL, J. : 31. I have gone 
through the judgment prepared by my 
brother Jagdish Sahai. I agree with him 
and have nothing to add. I may, how- 
ever, point out that the pleas of discri- 
mination and mala fide raised by the peti- 
tioners in Writ Petitions Nos. 1040 of 1969 
and 101 of 1970 were not urged before 
us during the course of arguments and as 
auch they do not deserve to be consider- 
ed. 

U. S. SRIVASTAVA, J. 32. 
and have nothing to add. 

O. P. TRIVEDI, J.: 33. I have seen 
the judgment prepared by brother Jagdish 
Sahai, J. and I am in full agreement with 
his view. 

K. B. SRIVASTAVA, J.: 34. 
and have nothing to add. 

Petitions dismissed. 


I agree 


I agree 
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S. N. DWIVEDI AND 
C. D. PAREKH, JJ. 


The State of U. P. and another, Ap- 
pellants v. The Bar Council of U. P., Res- 
pondent. 


Special - Appeal No. 143 of 1964, D/- 
9-7-1970. against judgment of D. D. 
Seth J., in Civil Mise. Writ No. 118 of 
1963, D/- 12-11-1963. 


(A) Constitution of India, Article 246, 
Seventh Sch. List I, Entry 78, List D, 
Entry 63 — Uttar Pradesh Taxation Laws 
Amendment Act (11 of 1969), Sec. 3 (iii) 
— Validity — Provision falls within 
Entry 63 of List I and is valid. 

Section 3 (iii) of the U. P. Taxation 
Laws Amendment Act amends Art. 30 of 
Sch. 1B of the Stamp Act. 


Section 3 (iii) is prima facie intra 
vires the State Legislature for the subject- 
matter of this particular enactment falls 
within Entry 63 of List IJ. It is not 
possible to read in Entry 78 of List I the 
implied power to impose the stamp: duty 
and to fix the rate of stamp duty with res- 
pect to the enrolment of a person entitled 
to practise in the High Court. This inter- 
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? Gupta, J. 


A.L R. 


pretation will render many of the taxing 
entries in the three lists superfluous and 
such interpretation making constitutional 
provision superfluous cannot ordinarily be 
accepted. (Paras 9, 11, 12) 

(B) Constitution of India, Art. 254 — 
U. P. Taxation Laws Amendment Act (11 
of 1969), Sec. 3 (iii) — Validity — Provi- 
sion not inconsistent with Advocates Act 
(1961) and is valid. 

As there is no provision in the Advo- 
cates Act in regard to the levy of a stamp 
duty it cannot be said that Section 3 (iii) ` 
of the Amendment Act 11 of 1969 is re- 
pugnant to any provision in the Advo- 
cates Act. The absence of a provision in 
the Advocates Act regarding the imposi- 
tion of the Stamp duty does not neces- 
sarily evidence an intention of Parliament 
to the effect that no stamp duty should 
be charged on the enrolment of a person 
as an Advocate. Further assuming there 
is any repugnancy, the assent of the 
President having been given to the 
Amendment Act 11 of 1969 it will prevail 
in the State of Uttar Pradesh. ATR 1956 
SC 676 & AIR 1964 SC 1284, Distinguish- 
ed. (Paras 14, 15) 

(C) Interpretation of Statuies — 
Intention of Legislature — Report of 
Joint Committee — Intention of Parlia- 
ment should be inferred from language of 
Act itself and not from report of Joint 
Committee. (Para 14) 


(D) Interpretation of Statutes — 
Interpretation of Constitution — Text of 
the Constituton is to be construed 
liberally — The words in various Entries 
in the three lists of the Seventh Schedule 
are also to be given their widest ampli- 
tude. (Para 17) 


(£) Constitution of India, Seventh 
Schedule List II, Entry 63 — ‘Document’ 
— ‘Certificate of inrolment’ in Sec. 3 (iii) 
of Act 11 of 1969 is document. 

(Para 17) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1284 (V 51) = 

1964-4 SCR 461, State of Orissa 

v. M. A. Tulloch and Co. 14 
(1958) AIR 1958 SC 468 (V 45) = 

1958 SCR 422, M. P. V. Sundara- 

ramier and Co. v. State of Andhra 

Pradesh 12 
(1956) AIR 1956 SC 676 (V 43) = 

1956 SCR 393, Ch. Tika Ramji 

v. State of U. P. 14 

K. N. Singh, for Appellants; P. C. 
Gupta, S. B. Mittal, S. N. Kacker, S. K. 
Sarup, S. N. Shukla, K. N. 
Tripathi, Onkar Nath and S. C. Khare, for 
Respondent. 


DWIVEDI, J.:—The Bar Councils Act | 
1926, created a class of lawyers entitled 
to practice in the High Court. The Act 
designated these lawyers as Advccates. 
They were to be enrolled by the High 
Court. The proviso to Section 8 (2) of 
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the Act provided that it shall be neces- 
sary for a person seeking enrolment as 
advocate to pay in respect of enrolment 
the stamp duty, if any, chargeable under 
the Indian Stamp Act. 

2... Section 3 of the Stamp Act is 
the charging section. It provides that the 
instruments mentioned in Schedule I-B 
of that Act shall be chargeable with the 
stamp duty of the amount ‘indicated in 
that schedule. Article 30 of Schedule LB, 
in its application to our State, provides 
for the stamp duty of Rs. 750/- on the 
“entry. as an Advocate...... on the roll of 
any High Court” under the Bar Councils 
Act, 1926. 

3. In 1961 Parliament passed the 
Advocates Act. Section 50 repeals the 
Bar Councils Act and provides for enrol- 
ment of persons entitled to practise in the 
High Court by a body known as 
the Bar Council. It provided that the 
persons enrolied by the State Bar Coun- 
cil shall be called as Advocates. The re- 
peal of the Bar Councils Act and the 
enactment of the Advocates Act neces- 
sitated an amendment in Article 30 . of 
Schedule I-B of the Stamp Act. Accord- 
ingly the State legislature enacted the 
U. P. Stamp (Amendment) Act, 1962. The 
amendment imposed a stamp duty of 
Rs. 500/- on the “entry as an Advocate on 
the State roll of Uttar Pradesh under the 
Advocates Act, 1961.” 

4. Thereupon the State Bar Coun- 
cil filed a writ petition in this Court. 
The Bar Council challenged the constitu- 
tionality of the U. P. Stamp (Amend- 
ment) Act, 1962. This petition was heard 

. by a learned Single Judge. He held that 
the State legislature has got no power to 
enact the aforesaid Act. According to 
him the power to impose stamp duty of 
any amount on the entry of an Advo- 
cate in the State roll is vested in Parlia- 
ment. So the learned Judge allowed the 
writ petition and declared that the U. P. 
Stamp (Amendment) Act, 1962, is ultra 
vires the State legislature. 


š 5. The present appeal has been 
filed by the State of U. P. and the Junior 
Secretary, Board of Revenue, against the 
judgment of the learned Judge. During 
pendency of the appeal the State legisla- 
ture has passed the Uttar Pradesh Taxa- 
tion Laws Amendment Act, 1969 (U. P. 
Act No. XI of 1969) (hereinbelow called 
the Amendment Act, 1969), S.1 (3) of this 
Act provides that the Act shall come into 
force on such date as the State Government 
may by notification in the gazette appoint 
in that behalf, and different dates may 
be appointed in respect of different pro- 
visions. Section 3 of this Act makes 
amendments in Schedule I-B of the 
Stamp Act. Clause (iii) of Sec. 3 amends 
Article 30. The amendment is this :— 

“Certificate of enrolment under Sec- 
tion 22 of the Advocates Act, 1961. issued 
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by the State 
desh.” : 


This amendment is retrospective and 
shall be deemed always to have been 
substituted. By a notification im the 
Gazette ‘Extraordinary’ dated September 
13, 1969, the Governor appointed Octo- 
ber 1, 1969, as the date on which Sec- 
tion 3 would come into force. So Sec- 
tion 3 (iii) came into force on October 1, 
1969. Now the constitutionality of this 
measure also is impeached before us. In- 
deed, on account of the Amendment Act 
1969 it is no longer necessary for us to 
express any opinion on the constitutiona- 
lity of the 1962 Amendment Act which has 
been adjudged to be void by the learned 
Judge. If the Amendment Act, 1969 is 
intra vires the State ‘legislature the peti- 
tion of the Bar Council shall fail as Sec- 
tion 3 (iii) is retrospective. It may fur- 
ther be mentioned that the reasons given 
by the learned Judge in support of his - 
opinion against the 1962 Amendment Act 
may equally be urged in support of the 
attack against the Amendment Act, 1969. 


6. The power of the legislature 
to legislate “with respect to certain 
matters is derived from Article 246 of the 
Constitution. The topics on which the 
legislature (Parliament or State legis- 
laure) may legislate are enumerated in 
the three lists of the Seventh Schedule 
to the Constitution. List I deals with sub- 
jects in relation to which Parliament may 
make a law. List II deals with subjects 
in relation to which the State legislature . 
may make a law. List III deals, with 
subjects in relation to which Parliament 
as well as the State legislature (subject 
to certain conditions) may make a law. 
Each of these three Lists contains in 
entry relating to the subject of stamp 
duty. Entry. 91 of List I mentions “Rates 
of stamp duty in respect of bills of ex- 
change, cheques, promissory notes, bills 
of lading, letters of credit, ` policies’ of 
insurance, transfer of shares, debentures, 
proxies and receipts. “Entry 63 of List I 
mentions” rate of stamp duty in respect 
of documents other than those specified in 
the provisions of List I with regard to rates 
of stamp duty, “Entry 44 of List III men- 
tions “stamp duties other, than duties or 
fees collected by means of judicial 
pie but not including rates of stamp 

u Ed 


One more Entry from. List I may be 
mentioned for the learned Judge has 
relied on it in support of his conclusion. 
Entry 78 of List I reads “Constitution and 
organisation of the High Courts except 
provisions as to officers and servants of 
High Courts; persons entitled tọ practice 
before the High Courts”. 


7. According tọ Sri Khare the 
three Entries regarding stamp duty in 
the three Lists dichotomise the whole 
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subject-matter of stamp duty on non- 
judicial documents into; (1) the imposi- 
tion of a stamp duty on a document; and 
(2) the fixation of the rate of stamp duty 
on the document. The subject-matter of 
the imposition of the stamp duty on a 
document is enumerated in Entry 44 of 
List III. It is not necessary to discuss the 
scope of this Entry in this case. 


8. The subject-matter of the rate 
of stamp duty is enumerated in Entry 91 
of List I in relation to certain documents 
and in Entry 3 of List IL in relation 
to documents other than those already 
specified in Entry 91 of List I. So the 
field of the rate of stamp duty is parti- 
tioned between Parliament and the State 


legislature. The larger portion of the 
field is, however, allotted to the State 
legislature, 


9. Evidently, Section 3 (iii) of the 
. Amendment Act. 1969 is prima facie intra 
vires the State legislature for the subject- 
matter of this particular enactment falls 
within Entry 63 of List II. Nevertheless, 
the contention is advanced that it is 
beyond the power of the State legisla- 
ture. 


10. It is said that as under Entry 
78 of the List I Parliament alene can 
legislate with respect to persons entitled 
to practice before the High Court, so 
Parliament alone may provide for en- 
rolment of persons entitled to prac- 
tise before the High Court. So far there 
can be no disagreement. But the argu- 
<- ment proceeds further to the effect that 
in the power of Parliament to legislate 
with respect to persons entitled to prac- 
tise before the High Court under Entry 78 
of List I, there is necessarily implicit the 
power to legislate with respect to the im- 
position of stamp duty as well as the 
fixation of the rate of such stamp duty 
on the enrolment of a person entitled 
to practise: before a High Court 


11. The acceptance of this argu- 
ment will render many of the taxing En- 
tries in the three Lists superfluous. They 
can be read in the other Entries in the 
three Lists., It seems to us that it is a 
vital flaw in the argument. An argument 
which renders a constitutional provision 
superfluous could not ordinarily be ac- 
cepted. 


12. 
against this argument. 
thus :-— 

“Any other matter not enumerated 
in List IL or List III including any tax 
not mentioned in either of those Lists.” 
If the argument is legitimate, then one 
would not expect the makers of the Con- 
stitution to mention in Entry 97 specifi- 
cally the words “including any -tax not 
mentioned in either of those Lists.” These 
words strongly militate with the argu- 
ment of implied power of taxation. In 


Entry 97 of List I also goes 
Entry 97 reads 
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M. P. V. Sundararamier & Co. v. The 
State of Andhra Pradesh, AIR 1958 SC 
468, the Supreme Court has observed :— 
“Under the scheme of the Entries in 
the Lists, taxation is regarded as a dis- 
tinct matter and is separately set out.” 
So it is not possible to read in Entry 78 
of List I the implied power to impose the 
stamp duty and to fix the rate of stamp 
duty with respect to the enrolment of a 
poi entitled to practise in the 
ourt 


_ 13. Counsel for the Bar Council 
has submitted that Section 3 (iii) of the 
Amendment Act, 1969, is void for re- 
pugnancy. The argument proceeds in 
this manner. The proviso to Section 3 (2) 
of the Bar Councils Act provides -that 
there shall be levy on the enrolment of 
an Advocate on payment of such stamp 
duty as may be prescribed. Article 30 of 
Schedule I-B to the Stamp Act provides 
the rate of stamp duty payable on the 
entry of the name of a person in the roll 
of Advocates. ‘The Advocates Act, 1961, 
repealed the Bar Councils Act.. Counsel 
referred us to a passage in the report of 
the Joint Committee. It appears from 
that passage that the Joint Committee 
was of the view that the power to 
the rate of stamp duty on the entry of 
a person’s name in the Advocates’ roll lay 
with the State legislature and they ex- 
pressed the hope that the State legisla- 
ture might be persuaded not to impose 
any duty on the entry of a person’s name 
in the Advocates’ roll. Counsel says that 
Parliament did not incorporate any provi- 
Sion analogous to the provision of Sec- 
tion 8 (2) of the Bar Councils Act. So. 
Parliament intended that no stamp duty 
should be imposed on the entry of a 
person’s name in the Advocates’ roll. Then 
he says that the field is occupied and the 
U. P. State legislature could not enact 
nao 3 (ili) of the Amendment Act, 


14. Firstly, we are unable to per- 
ceive any repugnancy between Section 3 
(iii) of the Amendment Act, 1969, and any 
provision of the Advocates Act. The re- 
port of the Joint Committee is of no 
assistance in interpreting the Advocates 
Act and in finding out the intention of 
Parliament. The intention of Parliament 
should be inferred from the languages of 
the Advocates Act itself. Admittedly, 
there is no provision in the Advocates 
Act with regard to the imposition of a 
stamp duty on the entry of a person’s 
name in the Advocates’ ‘roll. There is no 
provision either levying or prohibiting 
the levy of a stamp duty. If Parliament 
had intended that no stamp duty should 
be levied, it could have easily inserted a 
provision in the Advocates Act prohibit- 
ing the levy of the stamp duty. The 
omission of such a provision leads to 
the inference that Parliament left it open 
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fo the State legislatures to make their 
own. choice. en there is no provision 
in the Advocates Act in regard to the 
levy of a stamp duty, we fail to under- 
stand how it can be said that Section 3 
(iii) of the Amendment Act, 1969, is re- 
pugnant to any provision in the Advo- 
cates Act. 


Counsel relied on the cases of Ch. 
Tika Ramji v. State of U. P, AIR 1956 
SC 676 and State of Orissa v., M. A. Tul- 
loch & Co., AIR 1964 SC 1284. The first 
case explains what is meant by repugn- 
ancy. It hardly helps counsel in 
argument. The second case is also of no 
help to him in the circumstances of our 
case. Counsel relied on a passage in the 
decision of the second case which runs as 
follows :— 


“The test of two legislations contain- 
ing contradictory provisions is not, how- 
ever, the only criterion of repugnancy, 
for if a competent legislature with a 
superior efficacy expressly or impliedly 
evinces by its legislation an intention to 
cover the whole field, the enactments 
of the other legislature whether passed 
before or after would be over-borne on 
the ground of repugnance. Where such 
is the position, the inconsistency is 
demonstrated not by a detailed compar- 
ison of provisions of the two statutes but 
by the mere existence of the two pieces 
of legislation.” 

As already pointed out by us, the absence 
of a provision in the Advocates Act re- 
garding the imposition of the stamp duty 
does not necessarily evidence an intention 
of Parliament to the effect that no stamp 
duty should be charged on the enrolment 
of a person as an Advocate. We have 
already pointed out that Parliament 
might have decided that the whole thing 


should be left at large for decision by the. 


State legislatures themselves. 


15. Assuming that the counsel’s 
argument of repugnancy is correct, even 
then the argument is ineffective. Article 
254 (2) of the Constitution provides that 
where a law made by the Legislature of 
a Siate with respect to one of the matters 
enumerated in the Concurrent List con- 
tains any provision repugnant to the pro- 
visions of an earlier law made by parlia- 
ment or an existing law with respect to 
that matter, then, the law so made by the 
Legislature of such State shall, if it has 
been reserved for the consideration of the 
President and has received his assent, 
prevail in that State. The assent of the 
President was given to the Amendment 
Act, 1969, on September 28, 1969. Ac- 
cordingly, notwithstanding any repugn- 
ancy Sec. 3 (iii) of the Amendment Act. 
1969, will prevail in this State. 


16. Another argument of counsel 
for the Bar Council is that as no provi- 
sion analogous to the proviso to Sec. 8 (2) 
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of the Bar Councils Act has been enacted 
by the State legislature before enacting 
Section 3 (iii) of the Amendment Act, 
1969, the amendment is ineffective. We 
are wholly unable to appreciate this argu- 
ment. The State legislature has amend- 
ed Art. 30 of Schedule I-B of the Stamp 
Act, The stamp duty mentioned against 
this article is chargeable by virtue of Sec- 
tion 3 of the Stamp Act. 


_ I7. Tt is then said that under En- 
try 63 of List II the State legislature can 
Prescribe rates of stamp duty “in respect 
of documents.” A document, according 
to the learned counsel means an instru- 
ment affecting some right or interest in 
any property or money. When we invit- 
ed the attention of the learned counsel 
to the word “proxies” in Entry 91 of 
List I, this argument was given up. Coun- 
sel then said that documents in Entry 63 
of List II means an instrument affecting 
some right or interest. In other words, 
counsel seeks to give a narrow interpreta- 
tion to the word “documents” in Entry 63 
of List II. It is well known that the text 
of the Constitution is to be construed 
liberally. It is also well known that the 
words in various Entries in the three 
lists of the Seventh Schedule are to be 
given their widest amplitude. Accordingly, 
the word “document” in Entry 63 of 
List II should be given its broadest mean- 
ing. The “Certificate of enrolment” men- 
tioned in Section 3 (iii) of the Amend- 
ment Act, 1969 will be a document within 
the meaning of Entry 63 of List II. The 
“Certificate of enrolment” is issued under 
Section 22 of the Advocates Act. It is a 
token of the fact of enrolment of a per- 
oe as an Advocate under the Advocates 
ct, 


18. In the result, the appeal is 
allowed and the judgment of the learned 
Single Judge is set aside. The writ peti- 
tion is dismissed with costs which we fix 
at Rs. 300/-. 

: Appeal allowed. 


’ 
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M. H. BEG, J. 
Jhandoo and another, Defendanis- 
Appellants v. Ramesh Chandra and 


others, Plaintiffs-Respondents. f 
Second Appeal No. 163 of 1964, D/~ 

29-4-1970, against decree of-J. P. Agar- 

wal, Civil J. Bulandshahr, D/-14-10-1963. 


(A) Specific Relief Act (1877), Ss. 27 
(b), 19 — Transferee with prior notice 
of original contract in favour of plain- 
tiff — Transferee obtaining possession 
and building new structure after demo- 
lishing old dilapidated structure by in- 
vesting substantial amount — Plaintiff, ` 


FN/FN/C512/70/RSK/P 


190 All. 


however, not objecting of giving notice 
and standing by for nearly three years 
— Held plaintiff by his conduct was 
disentitled from obtaining relief under 
S. 27(b) against transferee or original 
vendor — Only course open. to court was 
to pass decree awarding compensation 
under S. 19 against vendor. (Para 12) 


(B) T. P. Act (1882), S. 53 (6) (b) — 
Interest on purchase money paid — In- 
terest can be decreed only again default- 
ing vendor and not against subsequent 
purchaser. (Para 3) 


(C) T. P. Act (1882), Ss. 54, 100 — 
Contract of sale — It does not create 
any charge on immovable property to be 
sold. AIR 1954 SC 44 and AIR 1960 SC 
1368, Ref. (Para 4) 


(D) Specific Relief Act (1877), S. 19 
— Second paragraph — Applicability — 
Privity of contract between plaintiff and 
defendant against whom. compensation is 
to be granted must be established — Sub- 
sequent purchaser cannot be made liable 
to pay damages or compensation undce 
Section 19. 

The second paragraph of Bection 19 
imposes a mandatory duty upon the 
court to award compensation, whether it 
is asked for or not, provided three con- 
ditions are satisfied. They are: the court 
must decide that specific performance 
ought not to be granted: there must be 
a contract between the parties which 
must have been broken by the defendant 
against whom the compensation is to be 
granted: and, the plaintiff must have 
proved his right to the compensation to 
be awarded. This part of Section 19 
comes into play only when there is 
privity of contract between a party 
against which an order for compensa- 
’ tion in lieu of damages for breach of 
contract can be passed. 


To make the subsequent purchasers 
liable to pay damage or compensation 
under Section 19 would be nothing short 
of enforcing a charge upon the property 


purchased by them. This would be 
illegal. (Para 5) 
Cases Referred: Chronological Paras 


(1960) AIR 1960 SC 1368.(V 47)= 

(1961) 1 SCR 248, R. L. Toshni- 

wal v. S. R. Als hi 4 
(1954) AIR 1954 SC 44 (V 41) = 

1954 SCR 310, Satyabrata 

Ghose v. M. Bangur and Co. 

G. P. Bhargava and A. N. Bhargava, 

for Appellants; Ramashanker Mishra, for 
Respondents. 


. JUDGMENT: This is a defendants’ 
second appeal arising out of a suit for 
specific performance of a contract dated 
29-6-1956 to sell some plots of land and 
a house for a sum of Rs. 5000/- to the 
plaintiffs by their owner Deo Karan, the 
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-tiffs-respondents, 
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father of defendant-respondent No. 
Smt. Sukhdei. An amount of Rs. Labor 
was paid at the time of the execution of 
the agreement for sale. Subsequently, 
this very property was sold to the defen- 
dants-appellants on 2-7-1956. In the suit 
for specific performance, filed on 25th of 
May, 1959, the plaintiffs impleaded the 
vendor, Deo Karan, with whom they had 
entered into the contract of sale end to 
whom they had paid Rs. 4000/- and also 
the subsequent transferees, the defen- 
dants-appellants, Jhandoo and Chhittar, 
who claimed to be bona fide purchasers 
for value without notice of the prior 
agreement for. sale. Both the courts 
below have held that the defendants- 
appellants had notice of the agreement 
to sell between the plaintiffs-respondents 
and Deo Karan, now represented by his 
heir Smt. Sukhdei, defendant-respondent 
No. 3. It is true that the finding that 
the appellants had notice of the prior 
agreement to sell in favour of the plain- 
tiffs-respondents is based largely on cir- 
cumstantial evidence, and, in’ particular, 
on the fact that a reply was sent by 
Deo Karan to a notice given by the 
defendants-appellants to him, in which 
it is alleged that they had challenged the 
right of Deo Karan to make a transfer. 
Since neither the actua! notice sent by 
the defendants-appellants to Deo Karan 
nor its copy has been placed on record, 
it is difficult to say what was actually 
communicated to Deo Karan whose reply 
is on record. The reply also does not 
definitely fix the knowledge of the con- 
tract to sell upon the defendants-appel- 
lants. Nevertheless, inasmuch as there 
is sufficient circumstantial evidence to 
warrant the inference that the defen- 
dants-appellants knew of the previous 
contract to sell in favour of the plain- 
it is not open for me 
to disturb that finding of fact in second 
appeal. 


2. Both the courts below had, 
however, refused to grant specific per- 
formance of the «contract against the 
defendants-appellants who had, after pur- 
chasing the property, obtained possession 
of the land, demolished the dilapidated 
structure on it, and built a new one in 
its place. The lower appellate court 
dealt with this aspect of the matter and 
found that the plaintifis-respondents had 
stood by without objecting or giving any 
notice to the defendants-appellants, for 
nearly three years, until the defendants- 
appellants had invested a substantial 
amount in their constructions on, the land 
purchased. In other words, the lower 
appellate court had invoked the Prin- 
ciple of an equitable estoppel against the 
plaintifis-respondents in refusing to order 
specific performance of the contract to 
convey the property to the plaintiffs-res- 
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pondents after a lapse of nerely three 
years. Indeed, the contract.could not be 
specifically performed inasmuch as the 
character of the property itself had 
changed substantially since its purchase: 
Therefore, although the plaintiffs-respon- 
dents would have been entitled to the 
specific performance of the contract 
against the defendants-appellants under 
Section 27, sub-section (b)‘of the Specific 
Relief Act if the plaintiffs were vigilant 
because the defendants-appellants were 
held to have notice of the prior agree- 
ment to sell, yet, the contract could not 
be specifically enforced against the defen- 
dants-appellants after equities had appear- 
ed in their favour. The conduct of the 
plaintiffs-respondents had, it. was rightly 
held, disentitled them from obtaining 
relief under S. 27 (b) of the Specific Relief 
Act against the defendants-appellants. 


And, of course, no specific relief could. 


have been granted against Deo Karan or 
his heir, defendant-respondent No. 3, 
Smt. Sukhdei, who had already parted 
with the property in favour of the defen- 
dants-appellants. The only course open 
to the courts below was to pass a decree 
awarding compensation under Section 19 
of the Specific Relief Act of 1877 as a 
substitute for specific performance. They 
awarded this compensation, not against 
the vendor-of the defendants-appellants, 
who was also bound by the previous 
contract in favour of the plaintiffs-res- 
pondents, but against the purchasers, 
that is to say, the defendants-appellants 
who were not parties to that contract. 
The lower appellate court had even 
awarded a decree for interest under Sec- 
tion 55 (6) (b) of the Transfer of Pro- 
perty Act against the defendants-appel- 
lants. I do not see how this provision 
was applicable at all to the defendants- 
appellants in this case. The provision 
deals with liabilities of a defaulting 
seller to a purchaser. 


3. Learned counsel for the defen- 
dants-appellants has contended that his 
clients purchased the property free from 
any charge. My attention was invited to 
the provisions of Section 54 of the Trans- 
fer of Property Act which deals with 
the contract of sale in the following 
words:— 


“A contract for the sale of immov- 
able property is a contract that a sale 
of such property shall take place on 
terms settled between the parties. 


It does not, of itself, ‘create any 
interest in or charge on such property.” 
Again, Section 100 of the Transfer of 
Property Act was referred to. Here, it 
is laid down:— 

“Where immovable property of one 
person is by act of parties or operation 
of law made security for the payment 
of money to another, and the transaction 
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does not amount to a mortgage, the latter 
person is said to have a charge on the 
property; and all the provisions herein- 
before contained which apply to a simple 
mortgage shall, so far as may be, apply 
to such charge.” 


Learned counsel placed the contract to 
sell the property before me and pointed 
out that there was nothing in this con- 
tract to lead to the inference that there 
was any charge created on the property 
agreed to be sold. ` 


4. Reliance was also placed on 
Satyabrata Ghose v. M. Bangur and Co., 
AIR 1954 SC 44 and R. L. Toshniwal v. 
S. R. Alshi, AIR 1960 SC 1368 for the 
proposition that a contract of sale does 
not create any charge on immovable pro- 
perty to be sold. In view of the clear 
words of Section 54, no authority is| 
really needed to substantiate the proposi- 
tion: The Courts below, however, seem 
to have dealt with the case as though 
the contract for sale itself created some 
charge on the property to be sold and 
that the defendants-appellants, having 
stepped into the shoes of the vendor, 
were also bound to discharge even the 
obligations incurred by the vendor in 
entering into an agreement to sell to 
the plaintiffs-respondents. Under the law, 
the obligation of the defendants-appel- 
lants was confined to the liability to have 
the contract for specific performance en- 
forced against them instead of enforc- 
ing it against their vendor. That liability 
arose under Section 27 (b) of the Specific 
Relief Act. The vendor, however, had 
incurred an additional liability under Sec- 
tion 19 of the Specific Relief Act, 1877. 
The question before me is whether liabi- 
lity under Section 19 could be fastened 
upon the purchasers as well when the 
contract, which could have been enforc- 
ed against them if the plaintiffs’ conduct 
in acquiescing and standing by when the 
constructions were going up, had not 
disentitled them from obtaining specific 
performance. 


5. Section 19 of the Specific 
Relief Act, 1877, reads’ as follows:— 


“Any person suing for the specific 
performance of a contract may also ask 
for compensation for its breach, either 
in addition to, or in substitution for, 
such performance. . 


If in any such suit the court decides 
that specific performance ought not to be 
granted, but that there is a contract be- 
tween the parties which has been broken 
by the defendant and that the plaintiff 
is entitled to compensation for that 
breach, it shall award him compensation 
accordingly. é 

“Tf in any such suit the Court deci- 
des that specific performance ought to be 
granted, but that it is not sufficient to 
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some compensation for breach of the 
contract should also be made to the 


plaintiff, it shall award him such com- 
pensation accordingly. 


Compensation awarded under this 
section may be assessed in such manner 
as the court may direct. 


Explanation:— The circumstance that 
the contract has become incapable of 
specific performance does not preclude 
the court from. exercising the jurisdic- 
tion conferred by this section.” 


6. It is clear that the first part 
of Section 19 only enables the person 
suing for specific performance to ask for 
compensation for its breach. He may do 
so either in addition or in substitution 
for such performance. The plaintiffs, 
in the instant case had not asked speci- 
fically for compensation for the breach 
of any contract and had not set out any 
grounds, legal or equitable, for making 
the defendants-appellants responsible for 
payment of any compensation to them. 
There was no privity of contract between 
the plaintiffs-respondents and the defen- 
dants-appellants. The next part of Sec- 
tion 19 imposes a mandatory duty upon 
the court to award compensation, whe- 
ther it is asked for or not, provided three 
eonditions are satisfied. They are: the 
court must decide that specific perfor- 
mance ought not to be granted; there 
must be a contract between the parties 
which. must have .been broken by the 
defendant against whom the compensa- 
tion is to be granted; and, the plaintiff 
must have proved his right to the com- 
pensation to be awarded. It seems to me 
to be obvious that this part of Sec. 19 
comes into play only when there is pri- 
'vity of contract between a party against 
which an order for compensation in lieu 
of damages for breach of contract can 
be passed. In fact, the compensation here 
spoken of is really the damage incurred 
by a party because the other contracting 
party has broken it. It follows that it 
should be awarded only against the party 
which has broken it. A third party, 
which has not broken the contract, may 
place itself in such a position that the 
contract may be specifically enforced 
against it as though it had entered into 
the contraet. Nevertheless, there is no 
corresponding provision which would 
transfer the damages to be paid as com- 
pensation for breach of contract from the 
shoulders of the party actually responsi- 
ble for the breach on to those of the 
party which had merely taken the bene- 
fit of that breach. To make the sub- 
sequent purchasers liable to pay damages 
or compensation under Section 19 of the 
Specific Relief Act would be nothing 
short of enforcing a charge upon the 
property purchased by them. This 
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would, in my opinion, be illegal. More- 
over, if the plaintiffs-respondents had 
disentitled themselves, in equity, from 
obtaining any specific relief against the 
defendants-appellants, they could not be 
held to have automatically entitled them- 
selves, in equity, to obtain compensation 
from a party which had not broken the 
Jurisdiction under Section 19 
can be certainly exercised only against 
a party which has broken the contract 
to sell. The plaintiffs’ case was not for 
damages for inducing any breach of con- 
tract which may be payable outside Sec- 
tion 19 of the Specific Relief Act of 1877. 

6A. The result is that the letter of 
law as well as equity require, in the 
instant case, that the liability to com- 
pensate or pay damages should rest 
upon the shoulders of the party which 
had undertaken to pay back under the 
entered into by it with the 
plaintiffs-respondents. That party is, as 
already indicated, now represented by 
iar Sukhdei, ' defendant-respondent 

o. 3. 


Te I, therefore, allow this appeal 
and set aside the decrea passed against 
the defendants-appellants who will not 
be liable to pay anything. The amount 
awarded is however, decreed against 
defendant-respondent No. 3. Smt. Sukhdei, 
who I understand, is the only heir and 
representative now of Deo Karan, deceas- 
ed. She will be liable only to the extent of 
the assets of her father which came into 
her hands. Parties will bear their own 
costs. 


Appeal allowed. 
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First Appeal No. 283 of 1960, D/- 
10-8-1970, from judgment and decree of 
hd Bansal, Dist. J., Jhansi, D/- 15-7- 


(A) Copyright Act (1914), First 
Schedule, Part Ti, S. 35 —~ “Literary 
work” — Meaning. 

The expression “literary work” 
means not only such work which deals 
with any particular aspect of literature 
in prose and poetry but also indicates a. 
work which is literature ie. anything in 
writing which could be said to come 
within the ambit of literary work. A 
compilation derived from a common 
source falls within ambit of literary 
work. (Para 7) 

(B) Copyright Act (1914), First 
Schedule Part I, Ss. 2 and 1 — Ready 
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reckoner of prices of commodities at 
given rate by mathematical calculations 
— Mistakes committed by plaintiff in cer- 
tain calculations found in identical places 
in impugned book — Infringement of 
copyright. 


A work of compilation of a nature 
similar to that of another will not by it~ 
self constitute an infringement of the 
copyright of another persons work 
written on the same pattern. The ques- 
tion whether an impugned work is 
colourable imitation of another person’s 
work is always a question of fact. The 
determining factor is to see whether the 
impugned work is a slavish imitation and 
a copy of another person’s work or it 
bears the impress of the author’s own 
aoe and exertions. Case Law Discus- 
sed. 


There is no doubt that nobody can 
have copyright in mathematical calcula- 
tions but where the manner in which 
tables, calculating prices of commodities 
for different weights at given rate, have 
been arranged impresses the book with 
originality and copyright is conferred on 
the work. 


It is true that from the mere fact 
that the defendant had the plaintiffs 
book with him will not by itself lead to 
an irresistible inference that he had 
copied the calculations from plaintiffs 
work. But from the fact that the mis- 
takes committed by the plaintiff in cer- 
tain calculations in his book are found 
in the defendant’s book in similar cal- 
culations it must be held that the defen- 
dant had copied the calculations from 
plaintiffs book and must be deemed to 
have infringed the copyright of the plain- 
tiff with regard to such calculations. 

(Para 15) 


(C) Copyright Act (1914), First 
Sch, Part I, S.°6 — Damages — Ready 
reckonier of prices at given rate prepar- 
ed by plaintiff — Seizure of impugned 
book of defendant prior to its sale in 
market — Change over to decimal system 
reducing much of utility of both books 
-— Rupees fifty only awarded as damages 
to plaintiff for infringement of his copy- 
right by defendant. (Para 15) 
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JUDGMENT: The suit in appeal was 
brought by the plaintiffs for injunction, 
accounting and for delivery of the copies 
of a rival publication called ‘Hisabi 
Darpan’ which had been published in 
1954 by the defendant together with its 
manuscript, plates and blocks that may 
be found in possession, custody or control 
of ne defendant, his agents and ser- 
vants. 


2. It was „alleged that the first 
plaintiff Shyam Lal Paharia was the 
author ‘and plaintiff No. 2 Madbai Ram 
Paharia the publisher of a book ‘Hisabi 
Machine.” It was a ready reckoner giving 
tables of rates. It was published in 1941 
and its second edition was brought out 
in 1944. According to the plaintiffs, it 
was thought to bring out a cheaper edi- 
tion of the book with the title ‘Hisabi 
Darpar’, but meanwhile the defendant 
came to know of the plaintiffs’ intention 
and he published the impugned book 
‘Hisabi Darpan’ in 1954. According 
to the plaintiffs, the defendant’s book was 
a_“colourable imitation and slavish copy 
of the various charts contained in the 
plaintiff's book”. The price of the im- 
pugned book was Rs. 1-8-0 per copy and 
the plaintiffs alleged that since its ‘publi- 
cation the sale of their book fell down 
considerably. They claimed accounts 
from the defendant of the profits made 
by him on the sale of the impugned book 
and the award of such profits to them. 

3. The defendant contested the 
suit and contended that the plaintiffs’ 
books ‘Hisabi Machine’ and Hisabi Darpan 
were neither original or literary works 


Frederick | 


194 All. [Prs. 3-7] Shyam Lal v. Gaya Prasad (S. N. Katju J) 


but consisted simply mathematical cal- 
culations and the plaintiffs could not 
claim any copyright in their publications. 
The plaintiffs did not press their con- 
tention that the defendant had infringed 
their copyright in “Hisabi Darpan” but 
confined their claim to the infringement 
of the copyright in their publication 
‘Hisabi machine’ by the defendant in his 
publication ‘Hisabi Darpan’. 

å. The court below held that 

(1) in view of the definition of the 
word ‘literary work’ in Section 35 of the 
Copyright Act of 1911 adopted by the 
Indian Copyright Act, 1914 the calcula- 
tion charts could be treated as literary 
work within the meaning of Section 35 
of the Act of 1911; 

(2) the plaintiff's copyright had not 
been infringed by the publication of the 
defendant’s book ‘Hisabi Derpan’; end 

(3) the plaintiffs were not entitled to 
any damages. On the aforesaid findings 
the learned District Judge of Jhansi dis- 
missed the suit. Aggrieved from the 
decree of the learned Judge the plaintiffs 
have come in appeal before me. 

5. The plaintiffs’ book is a fairly 
bulky volume containing 771 pages. It 
has a stiff card board cover. It gives the 
price of commodities at rates beginning 
with one seer per rupee and the tables 
give the prices at the aforesaid rate for 
commodities weighing from one chhataks, 
two chhataks upto a seer, then two seers 
and so on upto a maund, then to two 
maunds, three maunds upto 100 mds, then 
200 mds. 300 mds, 400 mds, upto 1000 
mds, then 2000 mds, 2000 mds. upto 
5000 mds. Similar calcylations are carri- 
ed on for progressively higher rates, viz. 
Rs. 1-1-0 upto Rs. 25 per seer. The price 
of the plaintiffs’ book is Rs. 5. The Book 
‘Hisabi Darpan’ is a smaller volume con- 
taining 106 pages. The calculations for 
rates start with half a chhatak per rupee 
and are carried on upto the rates of 4 
seers per rupee. Since the rates in the 
defendant’s book start from half a chh. 
per rupee the tables as given in the plain- 
tiffs’ book are not common with those 
given in the defendant’s book upto page 
99. Thereafter the tables tally in succes- 
sive even pages of the defendant's book 
and it is admitted that the tables in the 
aforesaid even pages of the defendant’s 
book tally with the tables for the corres- 
ponding rates in the plaintiffs’ book. The 
court below has observed:— 


“The result is that in the first 29 
pages of the book ‘Hisabi Darpan’. there 
is found no such calculations which may 
tally with any calculation contained in 
the book ‘Hisabi Machine’. On the 
other hand these 29 pages appear to be 
the result of the defendant’s own labour. 
At page 35 of the book ‘Hisabi Darpan’ 
I do not find that the calculations contain- 
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ed therein tally with the calculations con- 
tained in the plaintiffs’ book ‘Hisabi 
Machine’ But it may be seen that even 
beyond the page 30 of the book ‘Hisabi 
Darpan’, the calculations are not wholly 
identical. In the book ‘Hisabi Machine’ 
the prices have been calculated at the 
rates of one seer a rupee, then at the 
rate of one seer four chhataks a rupee, 
then at the rate of one seer eight 
chhataks a rupee, then one seer twelve 
chhatak a rupee and so on. The calcula- 
tion has thus progressed in the book 
‘Hisabi Machine’ by four chhataks. In 
the book ‘Hisabi Darpan’ this rate of 
calculation has progressed beyond one 
seer by 1/2 chhatak. The result is that 
even beyond page 29, there are good 
number of pages in the book ‘Hisabi 
Darpan’ which carry calculation not to 
be found in the book ‘Hisabi Machine’. 
To be more precise the calculations con- 
tained in the book ‘Hisabi Darpan’ upto 
page 29 do not tally with any calcula- 
tions in the book ‘Hisabi Machine’. 
Beyond that, calculations contained on 
even number pages tally with the calcu- 
lations contained in the plaintiffs’ book 
‘Hisabi Machine’, while calculations con- 
tained at odd number pages do not tally 
with the calculations contained in the 
book ‘Hisabi Machine’. The result is that 
out of 125 pages only” 49 pages of the 
book ‘Hisabi Darpan’ carry calculations 
which tally with ‘some calculations con- 
tained in the book ‘Hisabi Machine’. 


6. The first point for consideration 
is whether there has been any infringe- 
ment of the plaintiffs’ copyright in the 
impugned book ‘Hisabi Darpan’ brought 
out by the defendant. Both the books 
of the parties contain tables calculating 
the price of commodities for different 
weights at given rates upto Rs. 20/- per 
seer. The tables which have been com- 
plied in the two books contain mathe- 
matical calculations. No one could be 
said to have a copyright in multiplying 
figures because the process of multiplica- 
tion is well known and it is open to 
any one to arrive at such calculations. 
No one, therefore, could have a monopoly 
in the art of multiplication. It has, there- 
fore, to be seen whether the book 
published by the plaintiffs could be said 
to have any copyright which could be 
infringed by another person. 


7. °The suit was filed in 1954 when 
the Indian Copyright Act, 1914 was in 
force. The relevant provisions of the 
aforesaid Act are’as follows :— 


Section 2. In this act, unless there is 
anything repugnant in the subject or con- 
text, — 


(1) “the Copyright Act” means the 
Act of Parliament entitled the Copyright 
Act, 1911; and 
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(2) words and expressions defined in 
the Copyright Act have the same mean- 
ings as in that Act. 

Sec. 7. If any person knowingly— 

(a) makes for sale or hire any in- 
fringing copy of a work in which copy- 
right subsists; or 

(b) sells or lets for hire, or by way 
of trade exposes or offers for sale or hire, 
any infringing copy of any such work; or 

(c) distributes infringing copies of 
any such work, either for the purposes 
of trade or to such an extent as to affect 
prejudicially the owner of the copyright; 
or 


{d) by way of trade exhibits in public 
any infringing copy of any such work; or 

(e) imports for sale or hire into 
British India any infringing copy of any 
such work; 
he shall be punishable with fine which 
may extend to twenty rupees for every 
copy dealt with in contravention of this 
section, but not exceeding five hundred 
rupees in respect of the same transac- 
tion. 

Section 35 of the Imperial Copyright 
Act is as follows: 

Section 35(1) In this Act, unless the 
context otherwise requires:— 

“Literary work” includes maps, 
charts. plans, tables and compilation. 


“Collective work” means— 


“Infringing” when applied to a copy 
of a work in which copyrigbt subsists 
means any copy, including any colour- 
able imitation made, or imported in con- 
travention of the provisions of this Act; 


It was not disputed that the provisions 
of the Imperial Copyright Act applied in 
the present case. The book ‘Hisabi 
Machine’ published by the plaintiffs con- 
tain charts. It has however to be seen 
whether it is a ‘literary work’. The ex- 
pression Literary cannot be construed to 
mean only such works which deal with 
ary particular aspect of literature in 
prose or poetry. The expression “liter- 
ary work” as used in the Imperial Copy- 
right Act merely indicates a work which 
is literature, ie. anything in writing 
which could be said to come within the 
ambit of literary work. Section 35(1) 
also mentions dramatic work or artistic 
work, work of sculpture and architec- 
tural work of art. These are expressions 
which indicate particular types of work 
but, as the sub-section itself says, maps, 
charts, plans, tables and compilation fall 
within the meaning of literary work. A 
map or a chart is not a piece of litera~ 
- ture in the ordinary sense of the term 
but it comes within the expression 
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‘literary work’. It is something which 
has been set out in print or in writing 
and is thus a reading matter. It appears 
to be well settled that even, where the 
source of information used in a book is 
something common and is such which is 
available to all, even then a compilation 
which has been brought out as a result 
of labour and industry put by a person, 
then in such a case he can claim a copy 
right in the publication brought out by 
him. The names of many drugs are 
common but if a person tabulates” them 
in a particular order and mentions them 
along with the names of their manufac- 
turers and,has diligently worked in col- 
lecting such information, then in such 
a case he can have a copyright in the 
publication brought out by him. In 
short, the principle is that no one is 
permitted to profit from the labours of 
another person by merely copying his 
work. Where, however the source of in- 
formation is common and another per- 
son to whom also the common source is 
available applies his mind to the subject 
and the results of his labours are pub- 
lished then even if the results ‘ of his 
work may be similar to the results of 
another person pursuing the same in- 
quiry it cannot be said that there has 
been any infringement of copyright. 


8. In the case before me, it is 
open to any person to bring out a ready 
reckoner by applying the principles of 
mathematical calculations. If a person 
compiles a chart, then naturally the 
result of his labours would be similar to 
the result of another person pursuing the 
same set of calculations. In such a case 
it will be a question of fact whether the 
impugned work is merely a copy of an 
earlier publication or it is the result of 
the labours of another person who has 
also worked on his own. 


9. In Collis v. Cater, (1898) 78 LT 
613, a chemist and druggist carrying on 
business in a provincial town prepared 
a catalogue of articles, medicines and 
drugs sold by him. He put them under 
various headings and sub-headings and 
gave an alphabetical list, fifteen pages 
long of such’ articles with their prices 
mentioning them under separate head- 
ings. A limited Company carrying on 
several businesses in the same town added 
a drug and dispensing department to its 
business and brought out a catalogue 
copying the headings and lists from the 
above mentioned chemist’s catalogue, 
omitting two preparations only. Ii was 
observed by North, J.:— 


“For the purpose of making such a 
catalogue one man sets to work in a pro- 
per manner. He incurs a good deal of 
trouble. He does what must take a good 
deal of time in preparing a full catalogue 
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such as either of these work I have be- 
fore Me cercceccscesvccecs In one way or an- 


other a man engaged in preparing a 
catalogue of this sort has incurred labour 
in its preparation, or it may be expense 
and trouble in its preparation and has 
done it for the advantage of having his 
OWN catalogue. -+--csreeseeereeee But what has 
been done in this case is to leave the 
neighbour who was the first to prepare 
a catalogue to bear all the expense and 
trouble of doing it, and to set to work 
without trouble or expense to take a 
copy of that catalogue and have one 
printed from it. The man who acts thus 
is simply using his neighbour’s expense 
and labour for his own advantage. He 
is what is called pirating his neighbour’s 
book The question is whether a 
man has a right to appropriate to himself 
without payment or recognition in any 
way what it has cost his neighbour ex- 
pense and trouble to make out. In my 
opinion he has not -e-sercsscreceses 


In Weatherby and Sons v. Interna- 
tional House Agency, (1910) 2 Ch D 297 
the plaintiffs published a “General stud 
Book”, a fresh volume of which appeared 
every four years, giving lists of all the 
thoroughbred brood mares at the stud in 
Great Britain. The defendants compiled 
a book which contained, without the 
plaintiffs’ permission, practically the 
whole of the list of brood mares publish- 
ed in Volume 21 of the Stud Book. 
Parker, J. observed as follows:— 


“The task of a person proposing to 
prepare such a book would consist, first, 
in discovering and prepar? z a list of the 
various horses and mares whose family 
numbers would be most certain to be 
required by the persons for whom the 
book was intended, and secondly, in 
finding the family numbers of the horses 
and mares in this list. The latter part 
of the task would be comparatively easy, 
but the former would involve, if there 
were no recently published volume of 
the Stud Book, exhaustive inquiries from 
the 1400 or 1500 breeding establishments 
in this country, for obviously the list 
would have to include all mares now or 
recently at the stud, with their sires. A 
person who had already made a list of 
mares now or recently at the stud, and 
their sires, would have performed more 
than half of the task involved in the 
preparation of such a book as the defen- 
dants. By utilising the Stud Book lists 
the defendants have, in fact, saved them- 
selves the labour and expense which 
would have been involved in preparing 
such lists by means of researches of their 
own, and, if they were entitled to do 
this, it follows that the editors of the 
Stud Bock, had they desired to publish 
the Brucee-Lowe numbers of the mares 
and stallions appearing in Vol. 21, would, 
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in spite of the labour and cost of pre- 
paring up-to-date lists of such mares and 
stallions, be in no better position to do 
so than any other of His Majesty’s sub- 
jects. 


but it is equally certain 
that, if the list be the subject of copy- 
right at all, no one is entitled in com- 
piling a like list to save himself the 
trouble of original work by copying an 
already existing list, the copyright of 
which belongs to another. I do not 
think that the list of mares in the 
twenty-first volume of the Stud Book, 
with their sires, or the list of stallions 
with daughters at the Stud contained in 
the same volume, are in fact mere use- 
less lists of names in which there can 
be no copyright.” 


In H. Blacklock and Co. Ltd. v. C. Arthur 
Pearson Ltd., (1950) 2 Ch D 376 the plain- 
tiffs were the proprietors of a monthly 
publication known as Bradshaw’s Guide 
which was a compilation of the current 
time tables of the various railways in 
the United Kingdom, it gave an alphabe- 
tical Index to all the stations, many thou- 
sands in number, that were mentioned 
with reference to the pages where the 
names could be found. The defendants 
for the purpose of a prize competition 
arranged in connection with their jour- 
nal. Pearson Weekly, prepared a list of 
the Railway Stations in the United King- 
dom. It was partially made up from 
other sources and was completed by copy- 
ing from the index to the current number 
of Bradshaw’s Guide. Joyce, J. ob- 
served:— 


“Under the present Copyright Act, 
copyright subsists in every original 
“literary work” which term includes 
compilations; so that I suppose the list 
of names which forms or is contained 
in the index to Bradshaw is entitled to 
copyright as much as any other part of 
the publication.” 


ts dsdbdeaaseeewens But at all events it ap- 
pears to me that the dezendants took a 
substantial portion of the list of names 
contained in the index to the plaintiffs’ 
publication, thus without any exertion of 
their own getting the benefit of the 
labour and expense expended in compil- 
ing the list which formed the index to 
Bradshaw.” 


“ enessssencnessens The result is, as I have 
said, that I think the defendants have 
infringed the plaintiffs’ copyright.” 

In British Broadcasting Co. v. Wire- 
Jess League Gazette Publishing Co.. (1926) 
1 Ch D 433 the plaintiffs were publish- 
ing a weekly bulletin called the “Radio 
Times” every Friday in which the ad- 
vance daily programmes for the next 
week were published. It gave the day 
and hour of each performance, the artist’s 
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name, the heading for items or group of 
items. The defendants selected and 
copied numerous items from the set of 
advance programmes published by the 
plaintiffs. Astbury, J. referred with ap- 
proval to the observations made in (1898) 
78 LT 613 (supra), 1950-2 Ch D 376 
(supra) and 1910-2 Ch 297 (supra) and 
held that there was copyright in the 
compilation of the advance programmes. 
He expressed his approval with the 
following observations of Parker, J. 


where, as is often the case, it is a diffi- 
cult matter to determine whether in pre- 
paring one publication an unfair use has 
been made of another, the nature of the 
two publications and the likelihood or 
unlikelihood of their entering into com- 
petition with each other is not only a 
relevant but may be even the determin- 
ing factor of. the case. But, in my 
opinion an unfair use may be made of 
one book in the preparation of another, 
even if there is no likelihood of competi- 
tion between the former and the latter. 
After all copyright is property. and an 
action to restrain the infringement of a 
right of property will lie even if no 
damage be shown.” 

Astbury, J. further observed: 


“In the present case the plaintiffs’ 
compilation was a publication involving 
considerable time, skill, labour and ex- 
pense, and a publication of matter solely 
within their knowledge. The defendants 
say that their publication will not com- 
pete with the plaintiffs’ Radio Times. I 
dare say it will not compete seriously. 
But that is no reason why the defen- 
dants should appropriate any part of the 
plaintiffs’ work-by copying it.” 


In Macmillan and Co. v. K. and J. 
Cooper, AIR 1924 PC 75 an abridgement 
of an author’s work which in fact was 
not an abridgement but was a collection 
of detached passages from the author’s 
work joined together was held not to be 
an abridgement of the original work of 
the author but merely a selection of 
scripts taken from the author's work 
printed in the form of a narrative. The 
Judicial Committee observed :— 


Me aansesanscones it ‘is the produce of the 
Jabour, skill and capital of one man 
which must not be appropriated by 
another, not the elements, the raw 
material if one may use the expression, 
upon which the labour and skill and 
capital of the first have been expended. 
To secure copyright for this product it 
is necessary that the labour, skill and 
capital expended should be sufficient to 
impart to the product some quality or 
character which the raw material did not 
possess, and which differentiates the pro- 
duct from the raw material.” 
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The judicial Committee quoted with 
approval the following observations of 
Mr. Justice Story in the case of Frederick 
Imerson v. Chas Davis (Story’s United 
States Reports Vol. 3 page 768): 

“Some of the points decided are 

stated in the head note to be first, that 
any new and original plan arrangement 
or compilation of material will entitle the 
author to copyright therein whether the 
materials themselves be old or new. 
Second, that whosoever by his own skill, 
labour and judgment writes a new -work 
may have a copyright therein, unless it 
be directly copied or evasively imitated 
from another’s work. Third, | that to 
constitute piracy of a copyright it must 
be shown that the original has been 
either substantially copied or to be so 
imitated as to be a mere evasion of the 
copyright.” 
While dealing with the meaning of the 
expression ‘original literary work’, it 
guoted with approval the following 
observations of Mr. Justice Peterson 
in University of London Press Ltd v. 
University Tutorial Press Ltd. (1916-2 
Ch. D. 601): 


“The word ‘original’ does not in this 
connection mean that the work must be 
the expression of original or inventive 
thought. Copyright Acts are not concern- 
ed with the origin of ideas, but with the 
expression of thought; and in the case of 
literary work’ with the expression of 
thought in print or writing. The origina~ 
lity .which is required relates to the ex- 
pression of the thought; but the Act does 
not require that the expression must be 
in an original or novel form, but that 
the work must not be copied from an= 
other work — that it should originate 
from the author.” 


It was further observed by the Judicial 
Committee that “the precise amount of 
knowledge, labour, judgment or literary 
skill or taste which the author of any 
book or other compilation must bestow 
upon its composition in order to acquire 
copyright in it within the meaning of 
Copyright Act, 1911 cannot be defined 
in precise terms. In every case it must 
depend largely on the special facts of 
that case and must in each case be very 
much a question of degree.” 

10. In G. A. Gramp & Sons Ltd. 
v. Frank Smythson Ltd., (1944 A. C. 329) 
both the parties were publishers of pocket 
diaries. The question for consideration 
was whether the appellants in inserting 
certain tables in their diary of 1942 had 
infringed any copyright that the res- 
pondents had in a collection of tables in- 
cluded in their pocket diary known as 
‘Litublue’. Seven of the tables in the ap- 
pellants’ diary had been copied from the . 
respondents’ diary. The question was 
whether having regard to its nature and 
subject the compilation to be found in 
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the respondents diary which had thus 
been copied and made use by the appel- 
lants could be regarded as the subject 
mae of copyright. It was observed 

at i 


“Under Section 1 (1) of the Copyright 
Act of 1911 copyright subsists in “every 
original literary work” and this expres- 
sion includes compilation. The existence 
of sufficient originality is a question of 
fact and degree.” 

It was held that the impugned compila- 
tion fell short of “displaying the qualities 
requisite to attract copyright.” 

UW. In Omar Ali v. Jnan Ranjan 
Mitra, (1936) 163 Ind Cas 576 (Cal) 
the plaintiff alleged that the defendant 
had in publishing a book named ‘Bhugal 
Sopan’ committed piracy of the general 


` plan, arrangement, style and contents of 


his book entitled ‘Prathmic Bhupari- 
chaya.” The Division Bench adopted the 
following principle laid down in Mohini 


: Mohan Singh v. Sitanath Basak, 34 Cal 


WN 540 = (AIR 1931 Cal 233). 

“If the defendant, who undoubtedly 

is at liberty to draw upon common 
sources of information, saved himself the 
trouble and labour requisite for collec- 
ting that information by adopting the 
plaintiff's work with colourable variation, 
he has been guilty of infringement of 
plaintiffs copyright even though the 
plaintiff's work is based on materials 
which are common property.” 
It was held that under the circumstances 
of the case it could not be said that the 
defendant in using the impugned passages 
had “brought himself within the mischief 
of any of these principles which the 
plaintiff may legitimately invoke in 
support of his case.’ 


12. In AIR 1931 Cal 233 the 
plaintiff was the author of a book 
entitled “Adarshalipi-o-Saral-Barna- 
Parichaya which was first published in 
1902 and had run into several editions. In 
1919, the defendant published two books 
in which, according to the allegations of 
the plaintiff, his copyright in the afore- 
said book had been infringed by the 
defendant. It was observed that the 
question whether a colourable imitation 
had been made of the work of another 
must necessarily be a question of fact. 
A mere similarity was not enough as it 
may be due to chance, both works hav- 
ing been taken from a common source. It 
was further observed: 


“Though similarity is to a large ex- 
tent inevitable and each one of the points 
of similarity may not be worth anything, 
a conglomeration of so many points of 
similarity which, in the opinion of the 
defendants own expert, constitutes a 
strange coincidence, points to the defen- 
Sanin; having copied from the plaintiff's 

ook.” 
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In Lallubhai v. Laxmishankar, AIR 
1945 Bom 51 the plaintiff claimed copy- 
right in a picture drawn and coloured 
by him of a deity. He alleged that his 
copyright in the said picture had been 
infringed by a picture made by defen- 
dant No. 1. It was observed that 

snccosenccosons the plaintiffs 1938 picture 
is no slavish copy of the idol............... 
but is rather the plaintiffs’ conception of 
an idea inspired by having seen the idol 


Seaccconanncces Ceaweccccene 


soversecesceees In all cases of this nature, 
there is no better way of detecting the 
piracy in an alleged infringing work than 
by making.a careful examination of it to 
see whether any of the deviations and 
mistakes which artistic licence permits in 
the original have been reproduced into 
the alleged infringing copy.” 
It was held that the plaintiff's copyright 


in the aforesaid picture had been 
infringed. 
13. In V. Govindan v. Gopala- 


krishna, AIR 1955 Mad 391 the plaintiff 
had published an English-Tamil dic- 
tionary which had been compiled by one 
K. The defendant had subsequently 
published another English-Tamil dic- 
tionary. The plaintiff sued the defendant 
alleging that the copyright in his work 
had been infringed by the defendant. It 
was observed that 


“Regarding plea. of “com- 
mon source”, it is well known that a per- 
son relying on it must show that he went 
to the common source from which he 
borrowed employing his skill, labour and 
brains and that he did not merely do the 
work of the copyist, by copying away 
from a work” (of another person) 


eeesessocasnaes a man is not allowed to ap- 
propriate for himself tbe arrangement, 
sequence, order, idiom etc. employed by 
another, using his breins, skill and 
labours. In modern complex 
society provisions have to be made for 
protecting every man’s copyright, whe- 
ther big or small whether involving a 
high degree of originality, as in a new 
poem or picture, or only originality at the 
vanishing point as in a law report.” 


14, In S. K. Duti v. Law Book 
Co., AIR 1954 All 570 the plaintiff had 
alleged that that the copyright in his 
work “Indian Partnership Act, by 
Mukerji and Dutt” had been infringed 
by the second defendant in his publica- 
tion entitled “Law Book Company’s Com- 
mentaries of law and Practice of Partner- 
ship and Private Companies in India”. It 
was observed that in order to construe 
infringement of a man’s copyright there 
must be sufficient infringement of the 
work. “Fair Dealing by any one has been 
kept out of the mischief of the Copy- 
right Act”. It was further observed:—= 


eovosesosssoses 
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“Several persons may originate simi- 
lar works in the same general form 
without anyone infringing the law in 
ragard to copyright. The infringement 
comes in only when it can be shown 
that someone has, instead of utilising the 
available sources to originate his works, 
appropriated the labours of another by 
resorting to a slavish copy of mere 
colourable imitation thereof. The ‘animus 
furandi’, that is, an intention to take from 
another for purposes of saving labour, 
is one of the important ingredients to be 
found against a defendant before he can, 
in a suit under the Copyright Act, be 
damnified.” 

Some of the rules of law that emerge 
from the principles enunciated in the 
eroresenG cases may be briefly summaris- 
ed. 

(1) A compilation which may be 
derived from a common source falls 
within the ambit of literary work. 

(2) A work of compilation of a 
nature similar to that of another will not 
by itself constitute an infringement of 
the copyright of another person’s work 
written on the same pattern. 


(3) The question whether an impugn- 
ed work is a colourable imitation of an- 
other person’s work is always a ques- 
tion of fact and has to be determined 
from the circumstances in each case. 


(4) The determining factor in find- 
ing whether another -person’s copyright 
has been infringed is to see whether the 
impugned work is a slavish imitation and 
copy of another person’s work or it 
bears the impress of the author’s own 
labours and exertions. The aforesaid 
principles are by no means exhaustive. 
There can be no doubt that the plaintiff's 
book ‘Hisabi Machine’ is the result of his 
labour and industry. . There is no copy- 
right in any multiplication but the 
manner in which the tables have been 
arranged and the rates have been worked 
out impresses the plaintiff's book with 
originality and thus confers copyright on 
his work. The defendant’s book which 
is also a collection of tables proceeds on 
lines similar to that of the plaintiff. But 
the shape and the size of the two books 
are not similar and the rates taken into 
calculation in the two books are ‘not 
fully identical. As mentioned above, the 
plaintiff's book 
the value of an article at the rate of one 
chhatak per rupee and then goes on to 
give the calculations at higher rates and 
for larger quantities. The defendant’s 
book starts from giving the calculations 
from half a chhatak and upto page 29 
the calculations in the two books are 
dissimilar and are not common. There 
is, therefore, no question of infringement 
of any copyright by the defendant upto 
page 29 of his book. Thereafter on suc- 


starts from calculating. 
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cessive even pages the tables in the two 
books are ar and identical. It has 
to be seen whether the defendant in 
giving such identical tables has infringed 
the plaintiffs copyright. The defendant 
while following the arrangement set out 
in the tables as given in the impugned 
book had to come to figures which neces- 
sarily have to be similar in both the 
books. He could himself have worked 
out the prices at the given rates and 
would have come to the same figures as 
those given in the plaintiffs book. The 
plaintiff had to prove further that in 

giving the tables which are similar to 
the tables in his own book the defendant 
has appropriated the fruits of the plain- 
tiffs labours and had not worked out 
the calculations himself. In short, the 
plaintiff could establish infringement by 
saying that the defendant’s tables which 
are similar to the tables given in his 
book are mere copies and slavish imita- 
tion of the plaintiff’s work. 


15. It is admitted that the defen- 
dant has a copy of the plaintiff’s book 
‘Hisabi machine’. In fact the first edition 
of the plaintiffs book Hisabi machine 
had been published by the plaintiff him- 
self. Further, a copy of the book was 
found with the defendant when the Com- 
missioner had gone to seize copies of the 
impugned book. The mere fact, how- 
ever, that the defendant had the plain- 
tiffs book with him will not by itself 
lead to an irresistible inference that he 
had copied the calculations from the 
plaintiffs work. There is, however, an- 
other feature in the two books which 
leads to a fair conclusion that the defen- 
dant had copied the tables as given by 
the plaintiff in his book in 49 pages of 
the impugned book. There are certain 
mistakes in the figures given in the 
impugned book which are also common 
in-the plaintiffs book. Four such mis- 
takes were pointed out but the defen- 
dant admitted that there were three mis- 
takes; on pages 40, 66 and 80 of the 
impugned book and the same mistakes 
are to be found in the plaintiff’s book. 
There are several thousand calculations 
in both the books and it will be a 
strange coincidence that the defendant 
when calculating himself would commit 
the same mistakes with regard to the 
same figures as those made by the plain- 
tiff in his book. Furthermore, in over 
80 calculations there are mistakes in 
omitting one pie in each figure and the 
same mistakes are to be found with re- 
gard to similar calculations in the plain- 
tiff’s book. It was alleged by the defen- 
dant that according to a common practice 
followed by him and the plaintiff, both 
he and the plaintiff did not mention one 
pie in the figures calculated by them. 
This is obviously wrong because in the 
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tables in the impugned book one pie is 
mentioned at several places in the tables. 
Under these circumstances it must be 
held that the defendant had copied out 
the calculations from the plaintiff’s work 


‘Hisabi Machine’ in 49 pages of his new. 


book and, therefore, he must be deemed 
to have infringed the copyright with re- 
gard to such calculations. The court 
below was in error in holding that the 
defendant had not made any infringe- 
ment of the plaintiffs copyright. The 
finding of the court below that the plain- 
tiffs copyright has not been infringed 
by the publication of the defendant's 
‘Hisabi Darpan’ is not wholly correct. 
The defendant has infringed the plain- 
tiffs copyright to the extent of 49 pages 
in his book. I, therefore, hold that the 
calculation in 49 pages of the impugned 
book tally with the calculations in the 
plaintiff’s book ‘Hisabi machine’ and to 
that extent the defendant has infringed 
the plaintiff's copyright of his book 
‘Hisabi Machine’. The impugned book of 
the defendant had been seized and it 
was not sold in the market. Further- 
more, in view of the change over to the 
decimal system the plaintiff's book as 
also the impugned book have lost much 
of their utility. Under the circumstances 


of the case I award Rs. 50/- only as 


damages to the plaintiff. 


16. The appeal is thus partly al- 
lowed and the plaintiff's suit is . partly 
decreed for Rs. 50/- only as damages. 
The plaintiff appellants is awarded 
Rs. 150/- as costs in this Court and in 
the Court below. 

Appeal partly allowed. 
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G. C. MATHUR, J. 
Deewan Chand, Petitioner v. State 
of U. P. and others, Opposite Parties. 
Civil Mise Writ No. 164 of 1969, DJ- 
41-2-1970. 


Indian Forest Act (1927), S. 82 — Re- 
covery of money due to Government as 
arrears of land revenue — Auction for 
grant of lease — Lease granted for cul- 
tivation of land — Subsequent cancella- 
tion of auction sale and re-auction of 
land fetching much lower price than 
fetched earlier — Loss so accruing can- 
not be recovered under S. 82 — Section 
applies to dues on account of price of 
forest produce — Condition in agreement 
that such loss is so recoverable cannot 
enlarge scope of. S. 82, nor can any 
Jurisdiction be conferred on Collector. to 
recover the same as arrears of land re- 
venue. AIR 1962 Madh Pra 102 (FB), 
Dist: AIR 1956 All 721 and AIR 1960 
Him Pra 30, Rel. on. (Paras 2s 3) 


DN/EN/B813/70/YPB/C 


ALB. 


Cases Referred: Chronological Paras 
(1962) AIR 1962 Madh Pra 102 
MY 49) = 1962 MPLJ 166 (EB), 
K. P. Choudhary v. State of 

Madhya Pradesh 3 
(1960) AIR 1960 Him Pra 30 
(V_ 47), Bala Dat v. Union of 


India 3 
(1956) AIR 1956 AN 721 (V 48), 

Gobardhan Das v. Colleetor of a 

Mirzapur 2 


V. K. Khanna, for Petitioner; Stand- 
ing Counsel, for Opposite Parties. 

.ORDER:— An auction for the grant 
of leases in respect of certain lots was 
held in 1967 by the Forest Department. 
The petitioner purchased two lots Nos. 39 
and 55. Lot No. 39 consisted of 202 acres 
of land and Lot No. 55 consisted of 125 
acres of land. The auction in favour of 
the petitioner was confirmed on July 12, 
1967. Thereafter there was some dispute 
between the parties and, ultimately, the 
lease in respect of Lot No. 55 was can- 
celled on October 7, 1968, and the lease 
in respect of Lot No. 39 was cancelled 
on October 28, 1968. Subsequently, the 
lots were reauctioned but they fetched 
a much lower price than that which the 
petitioner had agreed to pay. The Forest 
Department called upon the petitioner to 
pay a sum of Rs. 1,72,423/-, being the 
difference between the amount agreed to 
be paid by the petitioner and the amount. 
which the lots fetched at the re-auction 
after giving credit for the payments al- 
ready made by the petitioner. The peti- 
tioner not having paid this amount, a 
certificate was issued to the Tahsildar to 
recover the amount as arrears of land 
revenue. It is these recovery proceed- 
ings which have been challenged by the 
petitioner. 


- 2 The contention of the peti- 
tioner is that the sum of Rs. 1,72,423/-, 
which is sought to be recovered as 
arrears of land revenue, is an amount 
claimed by the Government by way of 
damages which cannot legally be re- 
covered as arrears of land revenue. 
There is considerable force in this argu- 
ment. Section 82 of the Indian Forest 
Act, 1927, provides for the recovery of 
money due to Government under the Act 
in the following terms:— 


“All money payable fo the Govern- 


‘ment under this Act, or under any rule 


made under this Act, or on account of 
the price of any forest-produce, or of 
expenses incurred in the execution of 
this Act in respect of such produce, may, 
if not paid when due, be recovered under 
the law for the time being in force as 
ïf it were an arrear of land-revenue”. 

The learned Standing Counsel has nof 
been able to show me that the amount 
sought to be recovered from the peti- 
tioner is payable under any provision of 
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the Ac or of any rule made thereunder. 
In the present case, the leases had been 
granted for cultivation of land and not 
for taking any forest-produce from the 
forest. The dues, therefore, cannot be 
said to be on account of the price of any 
forest-produce. "Even in respect of loss 
occasioned on a re-sale in respect of 
forest-produce, this Court held in Firm 
Gobardhan Das v. Collector of Mirzapur, 
AIR 1956 All 721 that such loss was not 
included in the term ‘price’ and, there- 
after, it could not be recovered under 
S. 82 as ‘price of any forest-produce.’ The 
dues are not covered by Section 82 and 
cannot be recovered as arrears of land 
revenue by virtue of this section. 


3. The learned Standing Counsel 
then placed reliance upon condition 3-A 
of the agreement between the parties 
which is annexed as Annexure ‘C’ to the 
counter-affidavit. Condition 3-A provides 
‘that, if, on account of the failure of the 
purchaser to carry out the terms of the 
agreement, a fresh auction has to be held, 
then the purchaser will be liable for the 
loss caused to the Government by the 
re-sale and the amount will be recover- 
able as arrears of land revenue. It is 
contended that, in view of this condi- 
tion, the amount due for loss or damage 
caused tq the Government on account of 
the re-sale could be legally recovered as 
arrears of land revenue. It is not pos- 
sible to accept this contention. 
of the Act, on its terms, is inapplicable 
to the amount claimed in the present 
ease. By the agreement of the parties 
the scope of Section 82 cannot be en- 
larged; nor can any jurisdiction be con- 
ferred upon the Collector to recover the 
amount as arrears of land revenue. 
Clause 3-A of the agreement cannot have 
the effect of making Section 82 applic- 
able to the present dues. Learned coun« 
sel for the petitioner referred to a deci- 
sion of C. B. Capoor, J. C. (as he then 
was) in Bala Dat v. Union of India, AIR 
1960 Him Pra 30 where also a similar 
term was contained in the agreement. 
Capoor, J. C. held that this term could 
not avail the Government and the loss 
accruing to the Government on account 
of the re-sale could not be recovered as 
arrears of land revenue. The learned 
Standing Counsel has, in this connec- 
tion, referred to a Full Bench decision 
of the Madhya Pradesh High Court in 
K. P. Choudhary v. State of Madhya 
Pradesh, AIR 1962 Madh Pra 102 (FB). 
In this case also, there was a condition 
under which the contractor had made 
himself liable for recovery of the deficit 
amount on re-sale as arrears of land re- 
venue. The Full Bench held that the 
deficit amount could be recovered as 
arrears of land revenue by virtue of the 
provisions of Section 155(b) of the 


Smt. Hirakali v. Dr. R. A: Awasthi 


Sec. 82° 
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Madhya Pradesh Land Revenue Code, 
1959. This section provided that all 
moneys falling due to the State Govern- 
ment under any contract, which provides 
that they shall be recoverable as arrears 
of land revenue, may be recovered as 
arrears of land revenue. No similar pro- 
vision has been pointed out either in the 
U. P. Zamindari Abolition and Land Re- 
forms Act or in any other enactment ap- 
plicable to this case. The Madhya 
Pradesh case is clearly distinguishable. 
In view of what has been said above, I 
am of opinion that the sum of Rupees 
1,72,423/- could not legally be .recovered 
from the petitioner as arrears of land 
revenue. 

-4. The writ petition is according- 
ly allowed and the recovery proceedings 
against the petitioner are quashed. The 
respondents are restrained from recover- 
ing the sum of Rs. 1,72,423/- from the 
petitioner as arrears of land revenue. 
The petitioner is entitled to his costs of 
this petition from the respondents. 

Petition allowed. 
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R. S. PATHAK AND T. P. 
MUKERJEE, JJ. 

Smt. Hirakali, Appellant v. Dr. Ram 
Asrey Awasthi, Respondent. 

First Appeal No. 204 of 1968, D/~ 
23-7-1970, against decree of Mirza 
Murtaza Husain. Dist. J. Fatehpur, D/- 
15-5-1968. 

(A) Hindu Marriage Act (1955), Sec- 
tions 13, 10 and 23 — Petition under 
S. 13 for dissclution of marriage result- 
ing in consent decree for judicial 
separation without proving any of the 
grounds mentioned in S. 10 — Decree 
held in violation of mandatory provision 
of S. 23(1) and therefore without jurisdic- 
tion — Divorce could not be granted 
later on, on ground that there was no 
resumption of cohabitation — Consent of 
parties did not confer jurisdiction on 
Court to pass decree — On the contrary 
it amounted to collusion which the Legis- 
lature wanted to prevent. (Paras 8, 9, 11) 

(B) Hindu Marriage Act (1955), S. 23 
(1) — Expression “if the Court is satis- 
fied” — Word “satisfied” means satisfied 
beyond reasonable doubt — Strict proof 
of cumulative conditions mentioned in 
Cis. (a) to (e), is necessary. 1951 AC 391, 
Rel. on. (Para 8) 

(C) Civil P. C. (1908), S. 9 — Dis- 
tinction between absence of jurisdiction 
and error in exercise of it — Principles 
as to, de not apply to decrees in matri- 
monial causes. 

The distinction between a decree 


passed without jurisdiction and a decree 
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passed in the wrong exercise of jurisdic- 
tion is that in the former case the whole 
proceeding is void while in the latter 
case the proceeding cannot be impugned 
in a collateral action. These principles 
do not, however, apply to decrees in 
matrimonial causes passed in contraven- 
tion of the mandatory provisions of law. 
Decrees in matrimonial actions operate as 
judgments in rem as distinguished from 
decrees in other civil causes which 
operate as judgments in personam. But 
a decree for judicial separation not pas- 
sed in strict conformity with Section 23, 


Hindu Marriage Act would not be a 
decree in rem. (Para 10) 
Cases Referred: Chronological Paras 


(1951) 1951 AC 391 = 1951-1 All 
ER 124, Preston Jones v. Preston 
Jones ~ 8 
: V. B. Gupta and S. K. Gupta, for 
Appellant; J. N. Tiwari, for Respondent. 


MUKERJEE, J.: The material facts 
giving rise to this appeal are as follows: 
The appellant Smt. Hirakali was the 
wife of respondent Dr. Ram Asray 
Avasthi, a Professor in the Christ Church 
College, Kanpur. The marriage took 
place in the year 1950 and thereafter the 
parties lived together as husband and 
wife and a daughter named Saroj Devi 
was born to them. Subsequently, the 
parties fell out and the respondent filed 
a petition under Section 13 of the Hindu 
Marriage Act in the court of the Civil 
Judge, Fatehpur for the dissolution of his 
marriage with the appellant. The peti- 
tion was registered as suit No. 9 of 1964 
in the court of the Civil Judge. In that 
suit a compromise was arrived at be- 
tween the parties to the effect that there 
will be a decree for judicial separation in- 
stead of a decree for divorce. A decree 
in terms of the compromise was passed 
by the court on 20-3-1965. 


2. More than two years after the 
date of the consent decree in the above 
suit, the respondent filed a petition in 
the Civil Court stating that there had 
been no cohabitation between him ‘and 
his wife after the decree for judicial 
separation had been passed. The respon- 
dent, therefore, asked for a decree for 
dissolution of the marriage under Sec- 
tion 13 (1-A) (i) of the Act. 


i 3. The appellant resisted the 
decree for divorce asked for by the res- 
pondent. Her contention was that .she 
was persuaded to give her consent to 
the judicial separation by fraud, misre- 
presentation practised by the respondent. 
She stated that she entered into the com- 
promise on the express understanding 
that the respondent would maintain her 
as his wife even if he contracted another 
marriage. According to her, the respon- 
dent after having induced her to enter 
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into the compromise and obtained -the 
decree dated 20-3-1965, went back upon 
his undertaking and wanted to divorce 
the appellant, as she was uneducated and 
is a rustic woman. 

4, The learned District Judge 
found, as a fact that, in this case the 
appellant did not resume cohabitation 
with the respondent for a space of two 
years or upwards after the passing of the 
decree for judicial separation. He there- 
fore, granted a decree for divorce in 
favour of the respondent under Sec. 13 
of the Hindu Marriage Act. Hence, this 
appeal. 

5. Section 10 of the Hindu Mar- 
riage Act, 1955, hereinafter referred to 
as the Act enumerates the grounds on 
which one of the parties to the marriage 
can pray for a decree for judicial separa- 
tion. These are: 

“10(1) Either party to a marriage, 
whether solemnized before or after the 
commencement of this Act, may present 
a petition to the district court praying 
for a decree for judicial separation on 
the ground that the other party— 

(a) has deserted the petitioner for a 
continuous period of not less than two 
years immediately preceding the presen- 
tation of the petition; or 

(b) has treated the petitioner with 
such cruelty as to cause a reasonable ap- 
prehension in the mind of the petitioner 


“that it will be harmful or injurious for 


the petitioner to live 
party; or 

(c) has. for a period of not less than 
one year immediately preceding the pre- 
sentation of the petition, been suffering 
from a virulent form of leprosy: or 

(d) has, for a period of not less than 
three years immediately preceding the 
presentation of the petition, been suffer- 
ing from venereal disease in a communic- 
able form, the disease not having been 
contracted from the petitioner; or 

(e) has been continuously of unsound 
mind for a period of not less than two 
years immediately preceding the presen- 
tation of the petition; or 

(f) has, after the solemnization of 
the marriage, had sexual intércourse with 
any person other than his or her spouse.” 
The rest of the section is not material 
for this case. 


6. As already stated, the respon- 
dent had filed the petition before the 
District Judge, which was registered as 
suit No. 9 of 1964, under Section 13 of 
the Act. It is necessary to reproduce 
the relevant portions of S. 13: 

“43(1) Any marriage  solemnised, 
whether before or after the commence- 
ment of this Act, may on a petition pre- 
sented by either the husband or the wife 
be dissolved by a decree of divorce on 
the ground that the other party— 


with the other 
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@ is living in adultery; or 

(i) has ceased to be a Hindu by con- 
version to another religion; or 

(iii) has been incurably of unsound 
mind for a continuous period of not less 
than three years immediately preceding 
the presentation of the petition; or 

(iv) has, for a period of not less than 
three years immediately preceding the 
presentation of the petition, been suffer- 
ing from a virulent and incurable form 
of leprosy; or 

(v) has, for a period of not less than 
three years immediately preceding the 
presentation of the petition, been suffer- 
ing from venereal disease in a communic- 
able form; or 

(vi) has renounced the world by en- 
tering any religious order; or 

(vii) has not been heard of as being 
alive for period of seven years or more 
by those persons who would naturally 
have heard of it, had that party been 
alive. 

(1A) Either party to a marriage, 
whether solemnized before or after the 
commencement of this Act, may also 
present a petition for the dissolution of 
the marriage by a decree of divorce on 
the ground — 

(i) that there has been no resump- 
tion of cohabitation as between the par- 
ties to the marriage for a period of two 
years or upwards after the passing of a 
decree for judicial separation in a pro- 
ceeding to which they were parties; or 
The rest of the section is not necessary 
for the purpose of this case. 

T From what has been stated 
above, it would appear. that initially, a 
petition for dissolution of the marriage 
was filed by the appellant under Sec. 13 
of the Act in the court of the Civil 
Judge, Fatehpur in the year 1964 asking 
for a decree for dissolution of the mar- 
riage by divorce. As already stated, that 
suit was ultimately compromised between 
_the parties and in terms of the compro- 
mise the Civil Judge passed a consent 
decree for judicial separation. Under the 
Act the Civil Judge could either allow 
the petition under Section 13 or reject 
it. He could not, in a suit for dissolu- 
tion of marriage under Section 13, pass 
a decree for judicial separation under 
Section 10, by consent. The Act does 
not authorise the court to do so. 

8. Having regard to the specific 
terms of Section 10 and Section 13 of 
the Act, it is manifest that a decree for 
judicial separation or a decree for dis- 
solution of marriage by divorce can be 
asked for only upon one or more of the 
grounds specified in the respective sec- 
tions. Section 23 of the Act prescribes 
the powers and the duties of a court in 
the matter of granting any of the reliefs 
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recognised under the Act. The whole of 
the section is reproduced below: 


“23(1) In any proceeding under this 
Act whether defended or not, if the 
court is satisfied that— 


_ (a) any of the grounds for granting 
relief exists and the petitioner is not in 
any way taking advantage of his or her 
own wrong or disability for the purpose 
of such relief, and 


. (b) where the ground of the petition 
is the ground specified in Cl. (f) of sub- 
section (1) of S. 10, or in Cl. (i) of sub- 
section (1) of S. 13, the petitioner has 
not in any manner been accessory to or 
connived at or condoned the act or acis 
complained of, or where the ground of 
the petition is cruelty, the petitioner has 
a in any manner condoned the cruelty, 
an 

(c) the petition is not presented or 
prosecuted in collusion with the respon- 
dent, and 

(d) there- has not been any unneces- 
sary or improper delay in instituting the 
proceeding, and 

(e) there is no other legal ground 
why relief should not be granted, 
then, and in such a case, but not other- 
wise, the court shall decree such relief 
accordingly. 


(2) Before proceeding to grant any 
relief under this Act it shall be the duty 
of the court in the first instance in every 
case where it is possible so to do, con- 
sistently with the nature and circum- ` 
stances of the case, to make every en- 
deavour to bring about a reconciliation 
between the parties.” 

The concluding words of sub-section (1) 
of S. 23, namely, “in such a case but 
not otherwise’ mean that the provisions 
of the sub-section are mandatory and 
the court will be incompetent to grant 
a decree if the conditions in sub-clauses 
(a), (b), (c), (d) and (e) mentioned in the 
sub-section, which are cumulative, are 
not fulfilled. The initial words of the 
section namely, “if the court is satis- 
fied” indicate that decrees for judicial 
separation or dissolution of marriage are 
passed only upon strict proof of the said 
conditions, it makes no difference whe- 
ther the proceeding is defended or un- 
defended. The word “satisfied” used in 
similar context. in English Matrimonial 
Causes Act of 1950 came in for considera- 
tion before the House of Lords in Pre- 
ston Jones v. Preston Jones, 1951 AC 391 
and it was held that the word “satisfied” 


means “satisfied beyond reasonable 
doubt”. The following observation of 
Lord Macdermott may be reproduced 
here: 


“The jurisdiction in divorce involves 
the status of the parties and the public 
interest requires that the marriage bond 
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shall not be set aside lightly or without 
strict inquiry. The terms of the statute 
recognise this plainly, and I think it 
would be quite out of keeping with the 
anxious nature.of its provisions to hold 
that the court might be satisfied, in res- 
pect of a ground for dissolution, with 
something less than proof beyond rea~ 
sonable doubt.” 


9. The provisions of sub-sec. {1} 
of S. 23 are mandatory and non-compli- 
ance therewith deprives the court of its 
jurisdiction to grant a decree for judi- 
cial separation or dissolution of the mar~ 
riage. Consent of the parties to judicial 
separation or dissolution of the marriage 
does not confer jurisdiction on the court 
to pass a decree under Section 23 of the 
Act. In fact, consent in such cases wouid 
indirectly amount to collusion in law 
and, therefore, sub-clause (c) of S. 23(1) 
would be an absolute bar to a decree 
passed on such consent. It is evident 
that the Legislature considered it to be 
of paramount importance that matrimo- 
nial relations between legally wedded 
persons should be maintained and disrup- 
tion thereof should be prevented as far 
as possible, even though the parties to 
the marriage themselves might be will- 
ing to snap the matrimonial tie. This is 
why the Legislature has provided against 
collusion between the parties with a view 
to obtain a decree. As already stated 
consent is an indirect form of collusion. 
The law in ‘England is also the same. The 
following passage in Halsbury’s Laws of 
England at page 292, paragraph 576 of 
Vol. 12 (18th Edition) may be reproduc- 
ed here: 


“A decree must be refused even if 

the suit is not defended where there is 
no jurisdiction to make it, or where the 
allegations put forward are not proved; 
for judgment by default; or by consent, 
or by admission, is unknown in matri- 
monial cases.” 
In the present case, as already stated, 
none of the grounds, on the basis of 
which a decree for judicial separation 
might be asked for, were proved before 
the (Court and, therefore, the decree 
passed by the Civil Judge, even though 
with the consent of the parties, was 
without jurisdiction. 

10. Learned counsel for the res- 
pondent contended that the status of the 
parties namely, the fact that they were 
husband and wife conferred jurisdiction 
on the Civil Judge and he was compe~ 
tent to entertain the suit for divorce 
under Section 13 of the Act. It was, 
however, argued that. at the worst, the 
decree passed by the Civil Judge in 
violation of the terms of Section 23 would 
amount to an act done by him in excess 
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of the jurisdiction or in erroneous ex~ 
ercise of jurisdiction; nevertheless, the 
decree would be binding on the appellant 
as there was no appeal by her against if 
and it was allowed to be final. It was 
also contended that even if a decree was 
passed by a court with the consent of 
parties in contravention of the provisions 
of a statute, it would still be binding on 
them and it could not be challenged as a 
nullity in a subsequent collateral pro- 
ceeding between the same parties. A 
plethora of decisions were cited by the 
learned counsel for the respondent to 
support these well-established principles 
of law. It is true that there is a dis- 
tinction between a decree passed by a 
court without jurisdiction and a decree 
passed by a court in the wrong exercise 
of its jurisdiction, that is, in disregard 
of the law. In the former case, the 
whole proceeding is void, while in the 
latter case the proceeding cannot be im- 
pugned in a collateral action, even if it 
be erroneous upon its face. These prin- 
ciples do not, however, apply to decrees 
in matrimonial causes passed in contra- 
vention of the mandatory provisions of 
law. Different principles apply to decrees 
in matrimonial actions. Such decrees 
operate as judgments in rem as disting- 
uished from decrees in other civil causes 
which operate as judgments in personam. 
A decree in a ma onial cause not 
passed in strict conformity with the pro- 
visions of Section 23 would not'be a 
decree in rem. Section 13 (1-A), under 
which the present case was filed by the 
respondent before the District Judge, 
refers to “a decree for judicial separa- 
tion” which means a decree passed in ac- 
cordance with the terms of Section 23. 
A decree which has been passed in viola- 
tion of the mandatory provisions of Sec- 
tion 23(1), cannot be regarded as “a 
decree for judicial separation” within the 
meaning of Section 13 (1-A). 


11. In my opinion, therefore, the 
decree for dissolution of marriage grant-|- 
ed by the District Judge in favour of 
the respondent and against the appellant 
must be set aside. 


12. The appeal is allowed. The 
decree for dissolution of marriage grant- 
ed by the District Judge is set aside and 
the petition is dismissed. The appellant 
is entitled to her costs in this Court as 
well as in the lower court.. 


R. S. PATHAK, J.: 13. I agree. 
Appeal allowed. 
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S. N. DWIVEDI AND : 
C. D. PAREKH, JJ. 

Mahesh Prasad Srivastava, Appellant 
v. Abdul Khair and others, Respondents. 

Special Appeal No. 378 of 1970, D/- 
ape from judgment of W. Broome, 

.. D/-25-2-1970. 

(A) Civil Services — Allahabad High 
Court (Conditions of Service of Staff) 
Rules (1946), R. 9 —- Procedure under — 
Expression “by selection, irrespective of 
seniority” -— Means selection on merit 
out of eligible candidates — Greater 
emphasis is on merits rather than on 


seniority. (Para 9) 
(B) Constitution of India, Articles 229 
and 226 — Writ can be issued against 


Chief Justice acting administratively. 


The principle that a person cannot 
be a judge in his own cause is not ap- 
-plicable to a writ petition filed against 
the order of the Chief Justice or any 
other Judge of the High Court acting in 
administrative capacity. (Para 12) 


The Constitution has made a distinc- 
tion between the High Court as a collec~ 
tive institution and the Chief Justice. 
When the Chief Justice acts in exercise 
of the power vested in him under 
Article 229 he does not act for the High 
‘Court. He acts in his individual capacity 
as the Chief Justice. (Para 16) 


Any other Judge of the High Court 
ean therefore .entertain a writ petition 
and sit in judgment on the order of the 
Chief Justice passed administratively. 
AIR 1952 Pat 309 (FB) and AIR 1962 SC 
1704 and AIR 1967 SC 1, Disting and 
Expl; AIR 1962 All 391 and AIR 1956 
SC 285, Rel. on. (Para 14) 
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(1967) AIR 1967 SC 1 (V 54) = 
(1966) 3 SCR 744, Naresh Shri- 
dhar v. State of Maharashtra £0 
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(1962) AIR 1962 All 391 (V 49)= 
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Ahmad v. Chief Justice of 
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Deoki Nandan Agrawal, for Appli- 
ceant; C. S. P. Singh and R. A. Sharma, 
for Respondents. 


DWIVEDI, J.: By our order dated 
July 22, 1970 we dismissed this appeal 
and stated that reasons will follow short- 
ly. We are now setting forth our 
reasons. d 

2. The appellant and: the respon- 
dents are members of the High Court 
staff. All of them belong to the class of 
Upper Division Assistants. At present 
the appellant holds the: post of the As- 
sistant Superintendent, Administrative 
Department (Records). He was recently 
promoted to this post by an order of 
Hon’ble the Chief Justice. 

3. The respondents filed a writ 
pennon praying for the quashing of this 
order. 


4, Promotion to the post of the 
Assistant Superintendent, Administrative 
Department, is regulated by Rule 9 of 
the Allahabad High Court (Conditions of 
Service of Staff) Rules, 1946. Rule 9 pro- 
vides that promotion shall be made “by 
selection, irrespective of seniority.” 

5. The respondents allege that the 
appellant was promoted merely by virtue 
of his being senior in the class of Upper 
Division Assistants. According to them 
his promotion is in breach of R. 9. 


6. The learned single Judge, who 
heard the petition. accepted the conten- 
tion of the respondents and quashed the 
order of Hon’ble the Chief Justice pro- 
moting the appellant to the post of the 
Assistant Superintendent, Administrative 
Department. 


7. Feeling aggrieved with the 
judgment: of the learned single Judge, 
the appellant has filed this appeal. 


8. “Selection, irrespective of 
seniority” in Rule 9 necessarily implies 
that a person promoted should be chosen 
out of a number of eligible candidates 
for the post to which he has been pro- 
moted. Selection should be made obvi- 
ously on a comparison of merit of the 
eligible candidates. The order of Hon'ble 
the Chief Justice, however, shows 
that this procedure, which is implicit in 
Rule 9, was not followed. The note put 
up by the Additional Registrar in respect 
of the promotion of the appellant con~- 
tains the following remarks: 


“There is a vacancy in the post of 
Assistant Superintendent consequent on 
the transfer of Sri K. N. Srivastava to 
Lucknow. This is a selection post. Both 
seniority and merit have to be taken into 
consideration in making the appointment. 
According to the latest orders of Hon'ble 
C. J. Sri Mahesh Prasad Srivastava is 
the senior most Upper Division Assistant 
entitled to this promotion. He is a 
graduate and has a good record of ser 
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vice.” The Registrar endorsed the pro- 
posal of promotion of the appellant. 
Hon’ble the Chief Justice made a one 
word Order “approved”. 


9. During the hearing of argu- 
ments before the learned single Judge 
a statement was made on behalf of 
Hon’ble the Chief Justice by the Stand- 
ing Counsel. The statement is recorded 
in the order-sheet dated February 13, 
1970. Standing Counsel stated that 


“as far as the Chief Justice can 
recollect the only material placed before 
him, when he passed the orders on 23-4- 
1969 and 25-4-1969 set forth in annexures 
R. I and R. 2 to the rejoinder affidavit 
(filed in reply to the counter affidavit of 
respondent No. 4), was the feport and re- 
commendations of the Additional Regis- 
trar set forth in those annexures and no 
character rolls were shown to him.” 
From the above facts it will appear con- 
clusively that, firstly, greater emphasis 
was laid on seniority rather than on 
merit and, secondly, that the merit of 
Mahesh Prasad Srivastava has not been 
compared with the merit of any other 
Upper Division Assistant who is eligible 
for promotion to the post of the Assis- 
tant Superintendent, Administrative 
Department. Accordingly we agree with 
the learned Judge that the appellant has 
not been promoted by “selection, irres- 
pective of seniority”, as contemplated by 
Rule 9. 


10. Counsel for the appellant has 
submitted an objection in the nature of 
a preliminary objection to the writ peti- 
tion. The objection was raised also be- 
fore the learned Single Judge but was 
not accepted. ‘The objection is that no 
writ, order or direction can issue to 
Hon’ble the Chief Justice by any Judge 
of this Court under Art. 226 of the Con- 
stitution. The basis of the argument is 
that Hon’ble the Chief Justice and other 
Judges of the court are of equal rank 
and that a writ, order or direction can 
issue only to an inferior authority. Re- 
liance is placed on three decisions. In re 
Babul Chandra Mitra, AIR 1952 Pat 309 
(FB), a Full Bench of the Patna High 
Court held that no writ, order or direc- 
tion could be issued to the High Court by 
the High Court. In that case an applica- 
tion of Babul Chandra Mitra for enrol- 
ment as an Advocate of the High Court 
was rejected by the High Court. — The 
order rejecting his application was signed 
by all the Judges of the High Court. Re- 
fusing to entertain a petition under Arti- 
cle 226, the Full Bench gave two reasons: 
(1) the High Court cannot call upon it- 
self to show cause why it should not 
quash its own order; (2) a Judge cannot 
issue a writ, order or direction to a Judge 
ef co-ordinate jurisdiction. 
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In the High Court, Calcutta v. Amal 
Kumar, AIR 1962 SC 1704 a member of 
the Judicial Service in the State insti- 
tuted a suit in the lower court against 
the High Court. The suit was decreed. 
Although an appeal from the decree lay 
to the High Court, the Supreme Court 
directly entertained an appeal from the 
decree of the lower court under Art. 136 
of the Constitution. According to the 
Supreme Court this unusual step was 
taken because of the principle that a per- 
son cannot be a Judge in his own cause. 
As the order challenged in the suit was 
that of the High Court, it could not hear 
the appeal from the decree of the lower 
court. Counsel says that this decision 
of the Supreme Court fortifies the first 
reason given by the Full Bench of the 
Patna High Court. 


In Naresh v. State of Maharashtra, 
AIR 1967 SC 1 Sri Justice Sarkar in his 
judgment has said that the Supreme 
Court cannot issue a writ to the High 
Court under Art. 32 of the Constitution. 
But Sri Justice Hidayatullah has express- 
ed a contrary opinion. It may be noted 
that the Supreme Court cases do not help 
the appellant. No question arose in 
Amal Kumar’s case, AIR 1962 SC 1704 
regarding issue of a writ, order or direc- 
tion by one or more Judges of the Court 
to the Chief Justice. The question also. 
did not arise in Naresh’s case, AIR 1967 
In the latter case the order of a 
Judge of the Bombay High Court was 
challenged before the Supreme Court. 
The challenged order was made by a 
Judge acting judicially and not adminis- 
tratively. In the present case, the res- 
pondents seek relief against the order of 
the Chief Justice passed bv him in an 
administrative capacity and not judicial- 
ly. If any order is passed by any Judge 
including the Chief Justice, acting judi- 
cially. there is little doubt that it can- 
not be challenged under Art. 226. 


11. Babul Chandra Mitra is also 
distinguishable from the case before us. 
In that case all the Judges passed the 
impugned order; in this case only the 
Chief Justice has passed the impugned 
order. So while in the former case the 
order was one by the High Court, in this 
case the order is only that of the Chief 
Justice acting administratively. This is 
one important distinction. The principle 
that a person cannot be a Judge in his 
own cause is not applicable to the facts 
of the case before us. The order of 
Hon’ble the Chief Justice is not our 
order. So we are not sitting as a Judge 
in our own cause. 


12. It appears to us that the se- 
cond reason assigned by the Full Bench 
of the Patna High Court is rather 
broadly stated. There should be little 
difficulty in saying that a writ in the 
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nature of quo warranto may be issued 
under Art. 226 to a Judge of the High 
Court if he has not been validly ap- 
pointed. Again, although Judges are ap- 
pointed by the President of India, a writ 
order or direction may be issued to the 
Central Government for quashing his 
order or for enjoining the Central Gov- 
ernment from enforcing his order. In 
our view, when the Chief Justice or anv 
other Judge passed an order while acting 
in an administrative capacity, he is 
amenable to the writ jurisdiction of the 
Court under Art. 226. Indeed, this court 
has been regularly entertaining writ peti- 
tions against the order of Hon’ble the 
Chief Justice. In Iqbal Ahmad v. Chief 
Justice of Allahabad High Court, AIR 
1962 All 391 a Division Bench issued a 
writ in the nature of mandamus to the 
Chief Justice. The decision of the Divi- 
sion Bench was upheld by the Supreme 
Court. However, it may be said that 
the question which has been raised be- 
fore us was not raised in that case. But 
we are only pointing to the practice that 
has prevailed in this Court since the 
commencement of the Constitution. 


13. In Pradyat Kumar Bose v. 
Chief Justice of the High Court, Calcutta, 
(1955) 2 SCR 1331 = (ATR 1956 SC 285), 
the Supreme Court did not enter into 
the question relating to the issue of a 
writ to the Chief Justice. However, the 
Supreme Court made this observation: 


“We consider it, however, desirable 


to say that our view that the exercise. 


of power of dismissal of a civil servant 
is the exercise of administrative power 
may not necessarily preclude the avail- 
ability of remedy under Art. 226 of the 
Constitution in an appropriate case. That 
is a question on which we express no 
opinion one way or the other in this case. 
This observation suggests that it is not 
quite correct to maintain that this Court 
has got no power to issue a writ, order 
or direction to the Chief Justice or any 
other Judge of the Court while acting in 
an administrative capacity. The observa- 
tion suggests that the Court has got 
power but a writ, order or direction may 
be issued only in an appropriate case. 
So the question is not one of power but 
of propriety. 


14. In T. N. Devasahayam v. 
State of Madras, ATR 1958 Mad 53, the 
High Court of Madras heid that a writ, 
order or direction may issue to a Judge 
acting in an administrative capacity. The 
same view has been taken by two of the 
three Judges constituting the Full Bench 
of the Calcutta High Court in Pramatha 
Nath v. Chief Justice of Calcutta, AIR 
1961 Cal 545. So we that the 
learned. Judge properly issue a direction 
quashing the order of Hon’ble the Chief 
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Justice which promoted the appellant to 
the post of the Assistant Superintendent, 
Administrative Department. 


15. Counsel has also urged that as 
the order of the Chief Justice is the 
ordér of the High Court, we cannot sit 
in judgment over our own order. We 
cannot accept this argument. 


16. Article 214 of the Constitu- 
tion provides that there shall be a High 
Court for a State. According to Arti- 
cle 216 the High Court shall consist of 
the Chief Justice and Judges. Articles 
224, 225, 226, 227 and 228 speak about 
the High Court as a collective institution. 
Article 229 (1) and (2) confer power on 
the Chief Justice in respect of the staff 
of the court. In contrast with this Arti- 
cle, Art. 233 (1) provides that appoint- 
ments of persons to be made, and the 
posting and promotion of district Judges 
shall be made by the Governor in con- 
sultation with the High Court. Similar- 
ly. Article 234 provides that appoint- 
ments of persons other than district 
Judges to.the judicial service shall be 
made by the Governor in accordance 
with rules made by him after consulta- 
tion with the High Court. Te the same 
effect is Art. 235. This fasciculus of Arti- 
cles will show that the Constitution hasj, 
made a distinction between the Highl 
Court as a collective institution and the 
Chief Justice. When the Chief Justice 
acts in exercise of the power vested in 
him under Art. 229, he does not act for 
the High Court. He acts in his indivi- 
dual capacity as the Chief Justice. 


17. No other points have been 
raised. 
Order accordingly. 
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vV. G. OAK, C. J. AND H. N. SETH, J. 
Bishambhar Nath and another. Ap-. 
pellants v. Raghunath Prasad Sharma 
and another, Respondents. 
Civil Misc. Appin. No. 2300 of 1969 
in rine Appeal No. 422 of 1968, D/-31-8- 
1970 


Civil P. C. (1908), O. 22, R. 4, Ss. 2 
(11) and 92 — Bringing on record legal 
representatives of plaintiff-respondent 
dying pending appeal — Appeal arising 
out of suit under S. 92 — Personal heirs 
cannot be brought on record as legal re- 
presentatives of plaintiff-respondent. 

Where the plaintifi-respondent dies 
during pendency of an appeal arising out 
of suit instituted under Section 92, 
personal heirs cannot be brought on re- 
cord as his legal representative. In a 


suit brought under Section 92 with Goes 
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Advocate General’s permission the plain- 
tiff purports to safeguard public interest 
and does not claim any personal right. 
So the sons :and other relations of the 
plaintiff cannot be said to represent the 
estate of the plaintiff and hence are not 
legal representatives of deceased plain- 
tiff-respondent within the meaning of 
Section 2 (11). (Paras 7, 8) 


Cases’ Referred: Chronological Paras 
* (1953) AIR. 1953 ‘Trav-Co 390 
(V 40) = ILR (1952) Trav-Co 781, 
. Abdul Satar v. Kunhu Moidu 
(1934) AIR 1934 All 315 (V 21)= 
1934 All LJ 531, Tula Ram v. 


Tikam Singh 
(1921) AIR 1921 PC 123 (V 8) = 
48 Ind App 12, Anand Rao v. 
Ram Das Daduram 
K. C. Saxena and Vinod Swarup, for 
Appellants; D. Sanyal, for Respondents. 


- OAK, C. J.: This is an application 
for substitution under O. 22, R. 4, Civil 
P. C. Bishambhar Nath and "Mool Chand 
have filed a first appeal against Raghu~ 
nath Prasad and others. The first appeal 
arises out of a suit under Sec. $2 of the 
Code of Civil Procedure. The suit had 
been decreed by the trial court. Bisham 
bar Nath and Mool Chand defendants 
have therefore filed the first appeal. 


2. Raghunath Prasad, respondent? 
No. 1, died during the pendency of the 
appeal. The appellants have therefore 
filed the present application for bring- 
ing on record sons and other heirs of 
Raghunath Prasad respondent as his legal 
representatives. The application. is op- 
posed on behalf of the respondents. Ac- 
cording to the respondents, there is no 
need to bring on the record the heirs of 
Raghunath Prasad deceased, because the 
matter has ian out of a suit under 
Section 92, Civil P 


3. In An and = v. Ram Das 
Dadu Ram, AIR 1921 PC 123 it was held 
by the Judicial Committee that where 
persons initially obtaining permission die 
during the pendency of the suit, other 
members of the public can continue the 


suit. Their Lordships observed at 
page 124:— 


“There was also a point that the per~ 
sons who originally raised the suit and 
got sanction having died the suit could 
not go on, but there does not seem any 
force in that point either, it being a suit 
which is not prosecuted by individuals 
for their own interests, but as represen- 
tatives of the general public.” 


4, In Tula Ram v. Tikam Singh, 
AIR 1934 All 315 it was held that where 


in a suit under Section 92 the question - 


is whether the ‘property is private or 
public and the defendant contends it to 
be a private one, the’ cause of action 
survives on his death against his sons 
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and the suit does not abate. It will be 


noticed that in that case the defendant 
took up the stand that the property in 
dispute was defendant’s private prover= - 
ty. That was why it was held that the 
defendant’s sons were the legal repre- 
sentatives of the deceased. In the pre-« 
sent case Raghunath Prasad deceased -is 
a plaintiff respondent. The plaintiffs 
did not claim’ any personal interest in 
the property. They appeared before the 
court on the footing that there was a 
public trust. 


5. In Abdul Satar v. Kunhu 
Moidu, AIR 1953 Trav-Co 390 there was 
a suit filed by two plaintiffs under Sec- 
tion 92, Civil P. C. It was held that if 
all plaintiffs died, members of public in- 
terested in the Trust can get themselves 
jmpleaded. Death of one of the two 
plaintifis does not put an end to the 
suit. Provisions of Order 22 of the Code 
of Civil Procedure cannot be availed by 
representatives of the deceased. It is 
only by virtue of Order 1, Rule 10 that 
the Court can implead other persons as 
parties. 


6. None of these decisions cited 
by Mr. K. C. Saxena appearing for the 
appellants supports the contention that 
in a suit under Section 92, Civil P. C. 
the personal heirs of a plaintiff are his 
legal representatives. In a suit brought 
under Section 92, Civil P. C. with the 
Advocaie-General’s permission, a plain- 
tiff does not claim any personal rights. 


a5 purports to safeguard public inter- 
est. 


Te Order 22 of the’ Code of Civil 
Procedure makes provision for bring- 
ing on the record legal representatives 
of a deceased plaintiff or deceased 
defendant. The expression “legal re- 
presentative” has been defined in Cl. (11) 
of Section 2, Civil P. C. “Legal Repre- 
sentative” means a person who in law 
represents the estate of a deceased ner- 
son ” The question therefore 
arises whether the sons and other rela- 
tions of Raghunath Prasad deceased re- 
present the estate of Raghunath Prasad. 
It is to be noted that Raghunath Prasad 
did not claim any personal interest in- 
the case. He appeared before the Court 
as a representative of the public. . We 
are informed that Raghunath Prasad was 
not among the original plaintiffs, and 
he himself came on the record as a legal 
representative of a deceased plaintiff. Be 
that as it may, Raghunath Prasad did not 
claim any personal interest in the suit. 
It cannot, therefore, be said that the sons 
and other relations of Raghunath Prasad 
represent the estate of Raghunath Prasad. 
The personal heirs cannot be brought on 
the record as legal representatives of 
Raghunath Prasad deceased. 


EE 

: Ese 

; fection : rdised on behdlf‘of the respon 
- dents: and hold that Ambika Prasad and 

. othérts ‘are not legal representatives of 
Raghunath ‘Prasad deceased. 

: 9. ©The application for substitution 
Ft is” dismissed, 


al 


Application dismissed. 
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S. K. VERMA, J. 

Union of India, Defendant-Appel- 
Tant v. Brij Nath Rai and others, Plain- 
tiffs-Respondents. 

F. A. F. O. No. 199 of 1968, D/- 22- 
9-1970 against order of R. S. Singh, Dist. 
J., Gorakhpur, D/- 18-4-1968. 

(A) Civil P. C. (1908), Section 80, 
Order 39, Rule 1 — Suit for injunction 
against Government — Section 80 is ap- 
plicable — Its provisions are express, ex- 
plicit and mandatory and do not admit 
of implications or exceptions. 1970 All 
LJ 938 held not correctly decided in view 
of AIR 1927 PC 176 and AIR 1966 SC 
1068. Case Jaw discussed. 

(Paras 4, 5) 


(B) Precedents — Same judge tak- 
ing different view in subsequent deci» 
sion from the view taken by him in ear- 
lier decision — Earlier decision taken 
without noticing rulings of Privy Coun- 
cil and Supreme Court — He can over, 
rule earlier decision — There being no 
possibility of subordinate courts getting 
confused, reference to larger Bench is 
not necessary. (Para 6) 
Cases Referred : Chronological Paras 


11870) 1970 AH LJ 938 1970 Ser 
R 884, Sawan Mal v. Union of 
e 5, 6 
(1969) AIR 1969 SC 674 (V 56) = 
1969 All LJ 570, Raghunath Das 
v. Union of India 
(1966) AIR 1966 SC 1068 (V 53) = 
(1966) 1 SCR 986, Sawai Singhai 
Nirmal Chand v. Union of India 4, 5, 6 
(1962) AIR 1962 Pat 303 (V 49) = 
1962 BLJR 374, State of Bihar v. 
Kamaksha Prasad Sharma 
(1959) ATR 1959 All 675 (V 46) = 
ILR (1959) 2 All 92, Smt. Abida 
Begum v. Rent Control and Evic- 
tion Officer, Lucknow 
(1947) AIR 1947 PC 197 (V 34) = 
74 Ind App 223, Vellayan 
Chettiar v. Govt. of the Province 


of Madras 5 
(1927) AIR “1987 PC 176 (V 14) = 
54 Ind App 338, Bhagchand 
Dagdusa Gujarathi v. Secy. of 

State for India 4,5,6 

Lalji Sinha, for Appellant; S. R 


Misra, for Resondents. 
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We therefore uphold the obs" t 


a ss JUDGMENT: — This isa defendant’s 
first appeal... from. an:‘order ‘of :"remand. 
rie 2e® The’ plaintiff,- respondents were 
employed. ‘by: “the defendant-appellant in.. 
various: capacitigs: On- September: 30, 1967 
an order - was, passed’ terminating their 
servicess%-The_ ‘plaintift- respondents: ‘filed 
a suit. oti November 11, 19677 forà per- 
manent. injunction. restraining” the- defen- 
dant-appellant :sfrom giving- ‘effect;-to’ the 
order, dated: Septembeit 13052 L967. 
also prayed for a “temporary. injunction. 
On December 4, 1967, ‘an’sobjectién ‘was 
filed on behalf of ‘the defendant-appel- 
lant. It was said that: the plaint ue : 


to be rejected under Ordér:VH, ‘Rule 11 ' 


of the Code of Civil Procedure, because 
no notice under Section 80 of the Code 
of Civil Procedure was sent or served 
on the defendant-appellant “and such a 
notice was absolutely mandatory. The 
learned Civil Judge of Gorakhpur up- 
held the objection and dismissed the “suit 
the really ought to have 
plaint under Order VII, Rule 11 of the 
Code of Civil Procedure). In paragraph 
17 of the plaint, it was pleaded that the 
purpose of the suit would be defeated it 
two month’s notice were given under 
Section 80 of the Code of Civil Proce- 
dure and that, therefore, ‘it must be 
deemed that the defendants had waived 
the protection and advantages of notice 
under Section 80 of the Code of Civil 
Procedure’. The  plaintiffs-respondents 
filed an appeal which was heard by the 
learned District Judge of Gorakhpur. He 
held that there ought to have been an 
issue on the plea raised in paragraph 17 
of the plaint, namely, whether the notice 
had been waived or not. Having come 
to this conclusion the learned District 
Judge remanded the case for a fresh 
trial. 

3. The learned District Judge re- 
lied upon Vellayan Chettiar v. Govt. of 
the Province of Madras, AIR 1947 PC 
197. This decision is not applicable te 
the facts of the present case. Their 
Lordships of the Privy Council held that 
the notice under Section 80 of the Code - 
of Civil Procedure, could be waived. 
This means actual waiver in fact and not 
a waiver based upon a presumption 
The plea in paragraph 17 of the plaint 
is clear. There is no allegation that the 
notice was actually waived. The plea 
related to some kind of supposed or pre- 
sumed waiver. 

4. Formerly, there was a conflict 
of opinion amongst the various High 
Courts on the question whether the -pro- 
visions of Section 80 of the Code of Civil 
Procedure were attracted in the case of 
suits for permanent injunction. That 
conflict was resolved by the Privy Coun- 
cil as far back as the year 1927 in Bhag- 
chand Dagdusa Gujarathi v. Secv. of 
State for India, AIR 1927 PC 176. It wasl- 
held that the provisions of Section 80 


“They . 


rejected the. 
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of the Code of Civil Procedure were “ex- 
press, explicit and mandatory” and that 
they admitted of no implication “or ex- 
ceptions. It was laid down that notice 
under Section 80 of the Code of Civil 
Procedure ‘was necessary even -iñ suit 
for permanent injunction. Iņ- Sawai 
Singhai Nirmal Chand v. Union ‘of India, 
AIR 1966 SC 1068, relying upon the 
Privy Council decision mentioned above, 
their Lordships of the Supreme Court 
held that Section 80 of the Code of Civil 
Procedure applied to suits where injunc- 
tion was claimed. Reference may also 
be made to Smt. Abida Begam v. Rent 
Control and Eviction Officer, Lucknow, 
AIR 1959 All 675 and State of Bihar v. 
Kamaksha Prasad Sharma, AIR 1962 Pat 
303. Before the Privy Council in Bhag- 
chand Dagdusa Guijarathi’s case, AIR 1927 
PC 176 (supra), it was argued that the 
plaintiffs had a right urgently calling 
fora remedy and waiting for the period 
of notice under Section 80 of the Code 
of Civil Procedure to expire, would cause 
serious and irreparable damage. Their 
` Lordships pointed out that it is not per- 
missible to read as if Section 80 ran 

“No suit other than a suit in which 
an injunction is claimed.”, 
or as if it ran 

“no suit shall be instituted except 

when serious or irreparable damage 
might be oceasioned to the plaintiff, if 
not prevented by the previous grant of 
an injunction”. 
‘It was pointed out that to read any qua- 
‘ification into Section 80 would amount 
‘to an encroachment on the function of 
legislation. 

5. Learned counsel for the res- 
pondents has relied upon the Privy Coun- 
cil decision in the case of Vellayan Chet- 
tiar, AIR 1947 PC 197 (Supra). I have 
already distinguished that case. He has 
also relied upon Raghunath Das v. Union 
of India, 1969 All LJ 570 = (AIR 1969 
SC 674) and has particularly emphasized 
the observation of their Lordships to the 
effect that the purpose of law was the 
, advancement of justice and that the 
provisions of Section 80 of the Code of 
Civil Procedure were not intended to be 
used as booby traps against illiterate and 
ignorant persons. These observations 
must be read in the context of the facts 
of that case. The defence of the Union of 
India in the case was that the notice 
under S. 80 of the Code of Civil Proce- 
dure was defective as it was not given 
by the person who actually figured as 
plaintiff. Their Lordships said that the 
notice under Section 80 of the Code of 
Civil Procedure should be construed with 
common-sense. They held that the 
notice was valid and overruled the 
objection raised on behalf of the Union 
of India. That decision cannot possibly 
be said to be in derogation of the Privy 
Council decision in Bhagchand Dagdusa 
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Gujarathi’s case, AIR: 1927 PC 176 (supra) 
and the Supreme Court decision in Sawai 


Singhai Nirmal Chand’s “case, AIR 
1966 SC 1078 (Supra). Lastly, learn- 
ed counsel for the respondents re- 
ferred me to a decision’ of my 


own in Sawan Mal v. Union of India 
through tke General Manager, Northern- 
Rly., Baroda House, New Delhi, 1970 All 
LJ 938. I undoubtedly took the view 
which has now been pressed before me 
by the learned counsel for the respon- 
dents. I relied upon certain decisions of 
the Madras, Patna and Gujarat High 
Courts. I have said this in my judg- 
ment:— 

“Learned counsel for the opposite 
party has not been able to show me any 
authority of any Court to the contrary.” 
I am, therefore, of the view that I did 
not lay down the correct law in that 
case because the relevant authorities 
were never brought to my notice.” 

6. Learned counsel for the res- 
pondents has contended that as I am dif- 
fering from the view taken by me in 
Sawan Mal’s case, 1970 All LJ 938 (supra) 
I should refer this case to a larger 
Bench. I would have done so, had the 
decision from which I am differing been 
of another learned Single Judge because, 
in that case, there would have been a 
conflict of decisions between two Single 
Judges of this Court and that conflict 
would have confused the subordinate 
courts. As the earlier decision with 
which I am differing is my own, no, 
confusion will result. I, therefore, do: 
not think it necessary to refer this “case 
to a larger Bench. As I have said above} 
if the Privy Council decision in Bhag- 
chand Dagdusa Guijarathi's case, AIR 
1927 PC 176 (Supra) and the Supreme 
Court decision in Sawai Singhai Nirmal 
Chand’s case, AIR 1966 SC 1068 (supra), 
had been brought to my notice, I would] 
not have held what I did. 

Ts For the reasons given above, I 
allow this appeal, set aside the order of 
the learned District Judge and reject the 
plaint under Order VII, Rule 11 of the 
Code of Civil Procedure. Parties will 
bear their own costs. 

Appeal allowed. 
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M. N. SHUKLA, J. 

Roshanlal Sharma, Appellant v. 
State of U. P. Respondent. 

Second Appeal No. 323 of 1964, E 
14-7-1970, from decree of M. M. 
Siddiqi paa Civil J.. Bulandshahr. DI. 
8-10-1963 

(A) Civil P. C. (1993), Section 100 — 
New plea — Pleas involving mixed ques- 
tions of fact and law not given in memo 
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of appeal cannot be permitted to be argu- his order dated 29-6-1959 dismissed 
ed. (Para 7) him on account of those charges. The 


(B) Civil Services—U.P. Police Regu- 
lations, Paragraphs 479 (d), (e), (£). 491 
and 490 — Power to dismiss constable is 
with Superintendent of Police only and 
not the Deputy Superintendent. 

Though sub-paras (e) and (f) are 
general and Para 490 deals with the 
manner of enquiry they must be read 
with Para 491 which is supplementary 
and is a rider to the power under those 
sub-paras. Para 491 expressly reserves 
the power to dismiss constables to the 
Superintendent of Police and as such a 
Deputy Superintendent of Police special- 
ly authorised under sub-para. (f) to make 
an enquiry cannot order dismissal. 

(Para 12) 

(C) Civil Services — U. P. Police 
Regulations, Paragraph 479 (f) and (e) 
— Power of authorisation under sub- 
para (f) is not bad for untrammelled 
delegation of legislative power. 

The words “subject to Para 491 (i)” 
in sub-para (f) set the guideline for inter- 
preting Para 479 and subject sub-para (e) 
to the condition in Para 491 as to the 
competence of the inquiring officer in 
awarding punishments. As such the 
power under sub-para (f) is not hit by 
Article 245 as. an untrammelled delega- 
tion. (Para 12) 

(D) Civil Services — U. P. Police 
Regulations, Paragraphs 491 and 479 (e) 
and (f) — Punishment awarded by 
Superintendent of Police after inquiry by 
Deputy Superintendent of Police — No 
prejudice results as former is a superior 
officer. (Para 13) 
Cases Referred: Chronological Paras 
(1956) AIR 1956 All 578 (V 43) = 

1956 All LJ 447, Darbari Ram 
Sharma v. State of U. P. 4,9 


S. K. Tewari, for Appellant; Stand- 
ing Counsel, for Respondent. 


JUDGMENT :— This second appeal 
preferred by a police constable challeng- 
ing the order of his dismissal involves 
the interpretation of some of the provi- 
sions of the Police Regulations, which 
are frequently employed for the purpose 
of holding enquiries against constables 
and awarding punishment to them. 

2. The material facts of the case 
are that the appellant was a constable in 
the U. P. Police Force and posted at 
police station Shikarpur in the district 
of Bulandshahr in April, 1959. He along 
with some other constables was charged 
under Section 7 of the Police Act for 
arresting Budhan Nai on 10-4-1959 caus- 
ing fracture on his legs and concealing 
the cause thereof by making a false re- 
port in the general diary. The appel- 
lants case was that the charge-shect 
against him was baseless but the Super- 
intendent of Police, Bulandshahr, by 


order ‘was upheld by the Deputy Inspec- 
tor General of Police, Meerut Range, 
who dismissed the plaintiff's appeal on 
12-1-1960. The Inspector General of 
Police rejected the plaintiffs revision 
against the said order on 14-11-1960. 


According to the allegations in the 
plaint the proceedings under Section 7 
of the Police Act initiated against the 
plaintiff were wrong and illegal.and all 
subsequent proceedings and enquiries 
and also the orders passed were ultra 
vires, without jurisdiction and void_ab 
initio. After serving a notice under Sec- 
tion 80, Civil P. C. the plaintiff instifut- 
ed a suit on February 3/6, 1961, for a 
declaration that the aforesaid order dated 
19-6-1959 passed by the Superintendent 
of Police dismissing the plaintiff from 
service was illegal and without jurisdic- 
tion and that the plaintiff was entitled 
to reinstatement with effect 
date of dismissal and also to full pay 
and allowances as if he was_never dis- 
missed and continued to be in service. . 


3. The suit was contested by the 
State of Uttar Pradesh, the sole defen- 
dant in the suit. The plaint allegations 
regarding the illegality and incorrect- 
ness of the enquiry and its findings were 
denied. It was pleaded that full oppor- 
tunity was given to the plaintiff, the 
procedure prescribed by law was com- 
plied with and after the finding of the 
inquiring officer the plaintiff was served 
with a show cause notice by the Superin- 
tendent of Police, Bulandshahr. The 
plaintiff's explanation was taken into 
consideration by the Superintnedent of 
Police and in these circumstances the 
order of dismissal was properly and 
validly passed. 


4. The trial court found that the 
enquiry was conducted properly by Sri 
Harish Kumar, Deputy Superintendent 
of Police, who had been duly authorised 
by the D. I. G.. Meerut Range. It was 
also found that the proceedings conduct- 
ed by him were proper, that full oppor- 
tunity was afforded to the plaintiff and 
he was in no way prejudiced by any act 
or omission of the inquiring officer. How- 
ever, though the learned Munsif found 
that the enquiry conducted against the 
plaintiff was fair and proper, he came 
to the conclusion, purporting to follow 
the decision of this Court in 1956 All LJ 
447 = (AIR 1956 All 578) that the pro- 
visions of paragraph 490 of the U. P. 
Police Regulations were mandatory and 
hence the enquiry should have been con- 
ducted by the Superintendent of Police 
himself and not by Sri Harish Kumar. 
For this reason, the learned Munsif held 
that the enquiry against the plaintiff was 
void and, therefore, he decreed the suit 
for declaration filed by the plaintiff. 
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5. The State of Uttar Pradesh 
= preferred an appeal against the decree 
of the trial court. The appeal was al- 
lowed. The decree was set aside, and 
the plaintiffs suit was dismissed with 
costs. It is against the decree that the 
plaintiff has come up in second appeal 
to this Court. 

6. Four points were urged before 
me in support of this appeal by Sri 
S. N. Misra, learned counsel for the ap- 
pellant:—— 

1. That the charge-sheet was not 
properly framed in accordance with the 
Police Regulations and the charges were 
not distinctly and clearly set out. 

2. That the report submitted by the 
Medical Officer, Shikarpur, was relied 
upon by the court even without sum- 
moning the Medical Officer. 

3. That the offence alleged to have 
been committed by the plaintiff was a 
cognizable one. ‘Therefore, he should 
have first been prosecuted under the 
provisions of the Indian Penal Code and 
further the final report submitted by the 
Investigating Officer in the present case 
was not accepted by the District Magis- 
trate and, therefore, the departmental 
enquiry made against the appellant was 
illegal. 

4. That the enquiry proceedings 
were quasi-judicial in nature and they 
could not be split up in two parts, the 
first part being conducted by Sri Harish 
Kumar, Deputy Superintendent of Police 
and the latter part i. e. the one relating 
to the award of punishment, to be dealt 
with by another officer i. e., the Superin- 
tendent of Police. In other words, the 
enquiry proceedings held piecemeal 
were not warranted by law and vitiated 
the entire order passed against the 
plaintiff. 

T: So far as grounds Nos. I to 3 
enumerated above are concerned, they 
do not find place in the memo of appeal 
and the grounds mentioned there. They 
involve mixed questions of fact and law 
and consequently I cannot permit these 
grounds to be canvassed before me in 
the second appeal. Thus, really speak- 
ing it is the last point alone which needs 
consideration and which has been argu- 
ed with vigour before me by the learned 
counsel for the appellant. 


8. Before examining that conten- 
tion some facts need be noted. In the 
instant case Sri Harish Kumar, Deputy 
Superintendent of Police, made the en- 
quiry. He was specially authorised by 
the Deputy Inspector General of Police, 
Meerut range, under paragraph 479 (f) 
of the Police Regulations to exercise all 
the powers of the Superintendent of 
Police as detailed in sub-paragraphs (d) 
and (e) of paragraph 479 of those Regu- 
Jations. The actual order of delegation 
runs as under:— 
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“Sri Harish Kumar, Dy. Superinten- 
dent of Police Bulandshahr, is hereby 
authorised under Para. 479 (f) of the 
Police Regulations to exercise all powers 
of a Superintendent of Police as detailed 
in sub-paragraphs (d) and (e) of Para. 
479, Police Regulations other than powers 
relating to the punishment of Inspectors 
of Police and powers under fundamental 
rules 24 and 25. This authorisation will 
be subject to the provisions of para 491 
of the Police Regulations.” 

Sd/- H. K. Kerr, I. P. S. 
Dy. Inspector General of Police 
Meerut Range, U. P. 
Dated Meerut, 
April 26, 1959. 

Invested with that authority the 
Deputy Superintendent of Police pro- 
ceeded to hold the enquiry. On the basis 
of the material on record he recorded 
his findings in detail and submitted the 
same to the Superintendent of Police re- 
commending that the appellant be dis- 
missed fram service. The recommenda- 
tion was couched in strong language end 
concluded with the following words:— 

“As the charges proved are rather 
very serious, for which lesser punish- 
ment will not meet the ends of justice, 
I therefore recommend that all the part- 
ies charged are dismissed from the ser- 
vice, as they disgraced the name of 
Shikarpur Police in particular and the 
entire Police Force in general.” 

d/- Harish Kumar 
C. O. I. 

The Inquiring officer submitted his 
findings to the Superintendent of Police 
who served a show cause notice on the 
plaintiff. Against the proposed punish- 
ment the plaintiff filed his detailed re- 
ply. After taking the same into consi- 
deration and the evidence on record the 
Superintendent of Police came to the 
conclusion that dismissal alone would 
meet the ends of justice and he accord- 
ingly passed the impugned order of dis- 
missal. 

9. It may be pointed out at the 
very outset that it has been conceded 
by the appellant’s counsel that the case 
reported in 1956 All LJ 447 = (AIR 1956 
All 578) was distinguishable and the trial 
court acted erroneously in basing its 
decision on that case. In other words, 
it is not disputed that the Deputy Super- 
intendent of Police namely Sri Harish 
Kumar having been authorised in this 
behalf was competent to make the en- 
quiry but the point which has been vehe- 
mently pressed before me is that after 
the powers had been delegated to the 
Deputy Superintendent of Police by the 
Deputy Inspector General of Police in 
accordance with paragraph 479 (f) of the 
Police Regulations, he was competent to 
exercise all the powers of the Superin- 
tendent of Police as detailed in sub- 
paragraphs (d) and (e) of paragraph 479 
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including the powers relating to punish- 
ment of the constables and consequently 
the procedure adopted in the instant case 
by the inquiring officer (Deputy Super- 
intendent of Police) who submitted his 
findings to the Superintendent of Police 
and recommended the punishment to be 
awarded to the appellant was plainly il- 
Jegal and contrary to the provisions of 
the Police Regulations. Although I do 
not find any such indication in the memo 
of appeal, yet it was argued at the bar 
that this procedure had prejudiced the 
appellant. Thus, the question to be exa- 
mined is as to whether the above proce- 
dure was not in conformity with the pro- 
visions of the Police Regulations. 


9a. Paragraph 479 of the Police 
Regulations mentions the powers of offi- 
cers which are as under:— 


“(a) The Governor reserves full 
powers of punishment with reference to 
all officers. 

(b) The Inspector General may 
punish inspectors, and all police officers 
of lower rank. 

© Deputy Inspector General may 
punish all officers of and below the rank 
of Inspector temporarily or permanently 
subordinate to him. 


(d) The Superintendent of Police 
may punish all inspectors and sub-inspec- 
tors temporarily or permanently sub- 
ordinate to him except with dismissal or 
removal. Any case in which he proposes 
the dismissal or removal of an inspector 
or sub-inspector of any branch of the 
force must be forwarded for orders to 
the Deputy Inspector General of Police 
in accordance with the instructions con- 
tained in sub-paragraph 8 of paragraph 
490 below. 

(e) The Superintendent may punish 
all head constables and constables tem- 
porarily or permanently subordinate to 


(£) Subject to the provisions of para- 
graph 491 (i) a permanent Assistant 
Superintendents of Police and Deputy 
Superintendents of Police who have 
crossed the first efficiency bar ïn the 
time-scale of pay applicable to them and 
Gi) other Assistant Superintendents of 
Police and Deputy Superintendents of 
Police, specially authorized in this be- 
half by the Deputy Inspector General of 
Police so far as his Range is concerned, 
may exercise all the powers of a Super- 
intendent of Police as detailed in sub- 
paragraphs (d) and (e) of this paragraph, 
other than powers relating to the punish- 
ment of inspectors of police and powers 
under Fundamental Rules 24 and 25. 


(g) A reserve inspector may give 
punishment drill and fatigue duty up to 
a maximum of three days to constables 
posted in the reserve lines, but his orders 
must be despatched from the reserve 
lines’ office to the Superintendent of 
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Police for confirmation within twenty- . 
four hours.” on 


On the basis of Clause (f) it was 
argued that when the Deputy Superin- 
tendent of Police has been specially 
authorised in this behalf by the Deputy 
Inspector General of Police the former 
may exercise all the powers of Superin- 
tendent of Police as detailed in sub- 
paragraphs (d) and (e). According to 
the appellant it was sub-paragraph (e) 
which applied to the present case and in 
its terms the Deputy Superintendent of 
Police must be construed as the Superin- 
tendent who could punish all head con- 
stables and constables temporarily or 
permanently subordinate to him. In 
other words, the very fact of delegation 
did carry with it the full extent of the 
powers enumerated in sub-paragraph (e) 
without any reservation. Hence, the 
power of punishment could not be said 
to fall outside the competence of the 
Deputy Superintendent of Police. 


My attention was drawn to the lan- 
guage of the order of delegation (quoted 
earlier) which categorically conferred all 
the powers on the Deputy Superinten- 
dent of Police, contained in Clauses (d) 
and (e) of paragraph 479. Thus, it was 
argued that there could not be any doubt 
with regard to the competence of the 
Deputy Superintendent of Police to 
award the final punishment on the 
plaintiff and the procedure of abstaining 
from doing so and forwarding the re- 
commendation to the Deputy Superin- 
tendent of Police was in the teeth of the 
aforesaid provisions of the Police Regu- 
lations. 

10. This argument appears to be 
attractive but on closer scrutiny I find 
it untenable. Mr. Misra also adverted 
to paragraph 490 and pointed out that 
the entire procedure of enquiry had 
been set out in that provision, which 
enjoined on the Superintendent of Police 
performance of certain functions relat- 
ing to the departmental trial, which 
could conclude only by passing an order 
of punishment. He laid great emphasis 
on the article “the” attached to the word 
‘Superintendent of Police’ as it occurred 
at various places in paragraph 490 and 
suggested that the intention of those 
provisions seemed to be that the Super- 
intendent of Police mentioned therein 
must be the very person who made the 
enquiry. 


il. Sri S. N. Upadhya, learned 
counsel for the State, referred to the 
other provisions of the Police Regula- 
tions and contended that even in cases 
where the power of enquiry was con- 
ferred on a Deputy Superintendent of 
Police as contemplated by sub-paragraph 
(£) of paragraph 479 the decisive factor 
was the quantum oof punishment. It 
could not follow as a matter of course 
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that where the power under Clause (e) 
was delegated to an inferior inquiring 
officer, he also derived therefrom the 
power of awarding punishment. In this 
connection he relied on the provisions of 
paragraph 491 which runs as follows:— 


“The officers holding the posts enu- 
merated in paragraph 479 ( shall fol- 
low the procedure prescribed in para- 
graph 490 when conducting department- 
al trials, and their orders shall with the 
concurrence of the Superintendent of 
Police, have the same executive force in 
all cases as the orders of the Superin- 
tendent of Police except in cases in 
which the officer conducting the pro- 
ceedings recommends the dismissal or re- 
moval of a constable or under-officer. In 
such cases, the Superintendent of Police 
shall (if this has not already been done) 
give the officer a copy of the finding of 
the enquiring officer and ask him to 
show cause within a reasonable time 
(which shall not be less than one week) 
why such punishment should not be im- 
posed. AIl orders of dismissal or remo- 
val of an under-officer or constable must 
be passed by the Superintendent of 
Police himself and any case in which 
a Superintendent of Police concurs in a 
proposal to dismiss or remove a sub- 
inspector of any branch of the Force 
must be forwarded to the Deputy Inspec- 
tor General of the range for orders.” 


12. An analysis of the above para- 
graph reveals that where the punishment 
recommended by the inquiring officer 
(who is an officer inferior to the Super- 
intendent of Police but has been spe- 
cially authorised to pass the order of 
punishment) is other than dismissal or 
removal of a constable or an under-of- 
ficer, it shall have ’with the concurrence 
of the Superintendent of Police the same 
executive force as the order of the Super- 
intendent of Police. The other category 
contemplated by paragraph 491 relates 
to those cases where the punishment re- 
commended by the enquiring officer spe- 
cially authorised such as the Deputy 
Superintendent of Police is dismissal or 
removal of a constable or an under-offi- 
cer. In such cases all orders of dismis- 
sal or removal must be passed by the 
Superintendent of Police himself after 
giving a copy of the finding of the in- 
quiring officer and a show cause notice 
as to why the proposed punishment 
should not be enforced. 


- The language of paragraph 491 
makes it abundantly clear that the 
Deputy Superintendent of Police spe- 
cially authorised to make the enquiry is 
not competent to pass the order of 
punishment where it intends to be one 
of dismissal or removal of a constable 
or an under-officer. That power is ex- 
pressly reserved to the Superintendent 
of Police. It is true that the language 
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of sub-paragraphs ‘e} and (f) of para- 
graph 479 is somewhat general and para- 
graph 490 deals with the manner of en- 
quiry but these provisions cannot be 
considered in isolation from those of 
paragraph 491 which supplements the 
preceding provisions and acts as a rider 
to the power dealt with in sub-clauses (e) 
and (f) ot paragraph 479. 

The contention of the appellant that 
there is an untrammelled delegation of 
power by virtue of Clause (f) of para- 
graph 479 has to be repelled in view of 
the opening words of sub-paragraph (f) 
viz., “Subject to the provisions of para- 
graph 491 (i)”, which are crucial and 
contain the guideline for interpreting the 
scope of paragraph 479. The result of 
the inclusion of these words is that the 
scope of sub-paragraph (e) of paragraph 
479 becomes restricted and subject to 
the condition incorporated in paragraph 
491 with regard to the competence of 
the inquiring officer in the matter of 
awarding punishment. 


13. That disroses of the technical 
and the legal objection raised on behalf 
of the appellant as to the validity and 
manner of the enquiry held against him 
under Section 7 of the Police Act. But 
I cannot refrain from expressing my sur- 
prise over the other grievance which has 
been made on behalf of the appellant 
viz., that he was prejudiced on account 
of the fact that the punishment was 
awarded by an officer different from the 
one who was the inquiring officer. We 
are not unaware of the fact that more 
often than not the inquiring officer is 
different from the punishing authority 
and the former records the findings and 
submits them to the punishing authority 
for necessary action. One could under- 
stand a genuine grievance being express- 
ed if the vital power of punishment was 
exercised by an inferior or less experien- 
ced officer than the one whe made the 
enquiry. In a case where the power of 
awarding punishment has been exercised 
by a superior offcer, the grievance made 
on that account smacks of being more 
TRR than real and must be reject- 
ed. 


14. Thus, there is no force in this 
appeal and it is accordingly dismissed 


with costs. 
Appeal dismissed. 
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G. D. SAHGAL, J. 
Mritunjai Singh, Petitioner v. State 
of U. P. and others, Respondents. 


Writ Petn. No. 991 of 1969, D/- 20-8- 
1970. 


(A) Constitution of India, Article 311 
— Government as employer cannot be 
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divested of its power to suspend em- 
ployee by a service rule stipulating ap- 
pointing authority as authority to sus- 
pend an employee. AIR 1968 SC 800, 
Followed. (Paras 7 and 12) 
(B) Civil Services — U. P. Financial 

Hand Book Vol. 2, Ch. 2, Rule 24 — Sus- 
pension per se does not  disentitle em- 
ployee to get increment during suspen- 
sion period where contract of service sub- 
sists during the period. AIR 1968 SC 
800, Rel. on. (Para 14) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 800 (V 55) = 

1968, Lab IC 984, Balvantrai Rati- 

lal v. State of Maharashtra 11, 14 
(1964) AIR 1964 SC 787 (V 51) = 

1964-5 SCR 431, R. P. Kapur v. 

Union of India 10 
(1959) AIR 1959 SC 1342 (V 46) = 

(1960) 1 SCR 476, Management 

Hotel Imperial v. Hotel Workers’ 

Union 
(1922) 1922-2 KB 66 = 91 LJKB 

568, Wallwork v. Fielding 
(1915) 1915-1 KB 698 = 84 LJKB 

=e Hanley v. Pease and Partners 


td. 
(1888) 39 Ch D 339 = 59 LT 345, 
Boston Deep Sea Fishing and 

Ice Co. v. Ansell 11 
for Petitioner; Standing 


R. Nath, 
Counsel, Sudhir Shanker, for Respon- 
ents. 

JUDGMENT :— The petitioner is an 


overseer in the Irrigation Department of 
the Government of Uttar Pradesh. He 
was posted at Kalagarh Division in the 
District of Bijnor and was suspended on 
22-3-1969. The suspension order is con- 
tained in annexure 1 to the writ peti- 
tion. It purports to be signed by the 
Additional Chief Engineer. writ 
petition has been filed for the quashing 
of that order. 

2. After the suspension of the 
petitioner which order of suspension was 
served on him on 24-3-1969, it was only 
on 29-10-1969 ‘that a charge-sheet was 
framed against him and his contention 
is that the suspension order was issued 
without there being any basis for the 
passing of the same. He also challenges 
the order of suspension passed against 
him on the ground that it was passed 
by an authority which was not the ap- 
pointing authority and it could be passed 
only by such an authority which is the 
Chief Engineer and not the Additional 
Chief Engineer. The suspension order 
also mentions that the petitioner will 
draw 1/3rd (one third) of his pay plus 
Gearness allowance as subsistence allow- 
ance during the period of suspension. 
The petitioner claims that he should be 
allowed his inerements as due from the 
date of suspension and the subsistence 
allowance should accordingly be raised 
from time to time as and when the in- 
erements fall due. 
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A writ of mandamus also is accord- 
ingly prayed for commanding the res- 
pondents — State of U. P., Chief Engi- 
neer, Additional Chief Engineer and the 
Chief Engineer, Ramganga River Project 
to allow the petitioner his annual incre- 
ment which fell due on 1-4-1969 and 
naturally the other increment which fell 
ue during the pendency of the writ peti- 

on. 
The writ petition is contested. 
We have, therefore, to see as to whether 
the contentions raised on behalf of the 
petioner or any of them can be accept- 


4 The first contention is that 
the order of suspension was not passed 
by the appointing authority but was pass- 
ed by an authority who was not such 
an authority. The order of suspension 
is contained in annexure 1. It reads: 

“Sri Mirtunjai Singh Overseer of 
Ramganga Project, Kalagarh is heréby 
placed under suspension with immediate 
effect and attached to the camp of P. A. 
to Addi. Chief Engineer, KRamganga Pro- 
ject, Kalagarh. 

He will draw 1/3 (one third) of his 
pay plus dearness allowance as subsist- 
ence allowance during the period of 
suspension. 

Ravi Dutt, 

Addi. Chief Enginer (L. & Py 
Prima facie the order has been passed 
by the Additional Chief Engineer (irri- 
gation and Power) and not by the Chief 
Engineer. It is not disputed that the 
appointing authority of the petitioner is 
the Chief Engineer and not the Addition- 
al Chief Engineer. According to R. 1-A 
of the Punishment and Appeal Rules for 
subordinate service published with noti- 
fication No. 2627/II-264. dated August 3, 
1963 (as amended upto December 31, 
1965) a government servant against 
whose conduct an inquiry is contem- 
plated, or is proceeding, may be placed 
under suspension pending the conclusion 
of the inquiry in the discretion of the 
appointing authority: 

Provided that in the case of any 
government servant or class of govern- 
ment servants, not belonging to a State 
service, the appointing authority may 
delegate its power under this rule to the 
next lower authority. 

5. It is also not disputed that the 
Additional Chief Engineer is next lower 
authority than the appointing authority 
but in order that he may suspend the 
petitioner there must be a delegation of 
the power of suspension to him under 
Rule 1-A. It is nobody’s case that there 
has been such a delegation. Therefore, 
the suspension if it has been made by 
the Additional Chief Engineer, is not in 
accordance with Rule 1-A. 

We find from the counter-effi- 
davit. filed on behalf of the opposite 
parties, paragraph 27, however, that the 
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order of suspension was issued by the 
Government in compliance to which the 
petitioner was placed under suspension 
by the Additional Chief Engineer. The 
order annexure 1, therefore, is an order 
which has been passed by the Additional 
Chief Engineer in compliance with the 
order of the Government suspending the 
petitioner. The question is whether in 
view of Rule 1-A which provides for 
the suspension order to be passed by 
the appointing authority or by the next 
lower authority to whom the power may 
have been delegated, will the cuspen- 
sion order of the petitioner passed by the 
State Government be a proper order of 
suspension? 

T. Article 309 of the Constitution 
so far as it is relevant, provides that it 
shall be competent for the Governor of 
a State or such person as he may direct 
in the case of services and posts in con- 
nection with the affairs of the State, to 
make rules regulating the recruitment, 
and the conditions of service of persons 
appointed to such services and posts until 
provision in that behalf is made by or 
under an Act of the appropriate Legisla- 
ture under that Article and any rules so 
made shall have effect subject to the 
provisions of any such Act. Rule 1-A of 
the Rules above referred to was made 
under this Article. This rule has stat- 
utory force. It does not provide that the 
State Government may suspend an 
employee. It provides for a suspension 
of a State employee by the appointing 
authority or by an authority next lower 
to him provided such power has been 
delegated to him. 

Prima facie, therefore, the suspen- 
sion order, even if it was passed by the 
State Government, is not a proper order 
of suspension. In the alternative even 
if it was passed by the next lower autho- 
rity than the appointing authority, there 
being no assertion on behalf of the State 
that the next lower authority had the 
power delegated to him by the appoint- 
ing authority, it would not be a proper 
order. The contention on behalf of the 
State, however, is that in spite of R. 1-A 
the State has power to suspend its em- 
ployees even though there might not be 
a specific rule to that effect. 

8. In that connection we have to 
examine certain authorities of the 
Supreme Court. 

9. The first in the line is to be 
found in The Management Hotel Impe- 
rial v. Hotel Workers’ Union, AIR 1959 
SC 1342. In paragraph 10 of that report 
their Lordships observed:— 

“The first question therefore that 
falls for consideration is the extent of 
the power of the ernployer to suspend 
an employee under the ordinary law of 
master and servant. It is now well set- 
tied that the power to suspend, in the 
sense of a right to forbid a servant to 
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work, is not an implied term in an ordi- 
nary contract between master and ser- 
vant, and that such a rower can only 
be the creature either of a statute gov- 
erning the contract, or of an express 
term in the contract itself. Ordinarily, 
therefore, the absence of such power 
either as an express term in the con- 
tract or in the rules framed under some 
statute would mean that the master 
would have no power to suspend a work- 
man and even if he does so in the sense 
that he forbids the employee to work, he 
will have to pay wages during the so 
called period of suspension. Where, how- 
ever, there is power to suspend either 
in the contract of employment or in the 
statute or the rules framed thereunder 
the suspension has the effect of tempo- 
rarily suspending the relation of master 
and servant with the consequence that 
the servant is not bound to render ser- 
vice and the master is not bound to 
pay.” 

16. This authority does not help 
us as it does not specifically lay down 
as to whether the master has any power 
apart from contract or statute to sus- 
pend the servant. The matter, however, 
was clarified in R. P. Kapur v. Union of 
India, ATR 1964 SC 787, the judgment 
in which case was delivered on behalf 
of the Supreme Court by the same learn- 
ed Judge. The observations in paragraph 
11 of that report are as Zollows:— 

“The general principle therefore is 
that an employer can suspend an em- 
ployee pending an enquiry into his con- 
duct and the only question that can 
arise on such suspension will relate to 
the payment during the period of such 
suspension. If there is no express term 
in the contract relating to suspension 
and payment during such suspension or 
if there is no statutory provision in any 
law or rule, the employee is entitled to 
his full remuneration for the period of 
his interim suspension; on the other hand 
if there is a term in this respect in the 
contract or there is a provision in the 
statute or the rules framed thereunder 
providing for the scale of payment dur- 
ing suspension, the payment would be 
in accordance therewith. These general 
principles in our opinion apply with 
equal force in a case where the govern- 
ment is the employer and a public ser- 
vant is the employee with this modifica- 
tion that in view of the peculiar struc- 
tural hierarchy of Government, the em- 
ployer in the case of government, must 
be held to be the authority which has 
the power to appoint a public servant. 
On general principles therefore the 
authority entitled to appoint a public 
servant would be entitled to suspend 
him pending a departmental enquiry into 
his conduct or pending a criminal pro- 
ceeding, which may eventually result in 
a departmental enquiry against him. 
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This general principle is illustrated by 
the provision in Section 16 of the Gene- 
ral Clauses Act, No. X of 1897, which 
lays down that where any Central Act 
or Regulation gives power of appoint- 
ment that includes the power to suspend 
or dismiss unless a different intention 
appears. Though this provision does not 
directly apply in the present case, it is 
in consonance with the general law of 
master and servant. But what amount 
should be paid to the public servant 
during such suspension will depend upon 
the provisions of the statute or rule in 
that connection. If there is such a pro- 
vision the payment during suspension 
will be in accordance therewith. But if 
there is no such provision, the public 
servant will be entitled to his full emo- 
luments during the period of suspension. 
This suspension must be distinguished 
from suspension as a punishment which 
is a different matter altogether depend- 
ing upon the rules in that behalf. On 
general principles therefore the Govern- 
ment, like any other employer, would 
have a right to suspend a public servant 
in one of two ways. It may suspend any 
public servant pending departmental en- 
quiry or pending criminal proceedings; 
this may be called interim suspension. 
Or the Government may proceed to hold 
a departmental enquiry and after his 
being found guilty order suspension as 
a punishment if the rules so permit. This 
will be suspension as a penalty. These 
general principles will apply to all 
public servants but they will naturally 
be subject to the provisions of Art. 314 
of the Constitution.” 

ji. A perusal of this statement 
of law laid down by the Supreme Court 
would show that on general principles 
the Government like any other employer 
will have a right to suspend a public 
servant, This right is exercised in 
case of a Government servant by the 
appointing authority who is treated as 
the employer. The remarks made by the 
Supreme Court only indicate that though 
the Government itself who is the em- 
ployer has power to suspend, it exercises 
that power through the agency of an 
officer who acts for it and that officer 
is the appointing authority. That does not 
however, mean that the general power of 
government to suspend an employee is 
in any way abrogated by the rule that 
the appointing authority is to pass the 
order of suspension. The matter becomes 
clear on a perusal of Balvantrai Ratilal 
v. State of Maharashtra, AIR 1968 SC 800 
at p. 803, where the position as to the 
power of the suspension of an employer 
has been further clarified. In paragraph 
3 we find the following observations in 
that judgment:— 

“It is now well settled that the 
power to suspend, in the sense of a right 
to forbid a servant to work, is not an 
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implied term in an ordinary contract 
between master and servant, and that 
such a power can only be the creature 
either of a statute governing the con- 
tract or of an express term in the con- 
tract itself. Ordinarily, therefore, the 
absence of such power either as an ex- 
press term in the contract or in the 
rules framed under some statute would 
mean that the master would have no 
power to suspend a workman and even 
if he does so in the sense that he forbids 
the employee to work he will have te 
pay wages during the period of 
suspension. Where, however, there is 
power to suspend either in the contract 
of employment or in the statute or the 
rules framed thereunder, the order of 
suspension has the effect of temporarily 
suspending the relationship of master 
and servant with the consequence that 
the servant is not bound to render ser- 
vice and the master is not bound to pay. 
This principle of law of master and ser- 
vant is well established; (See Hanley v. 
Pease and Partners, Ltd., (1915) 1 KB 
698; Wallwork v. Fielding, 1922-2 KB 66 
and the judgment of Cotton, L. J. in 
Boston Deep Sea Fishing and Ice Co. v.. 
Ansell, (1888) 39 Ch D 339). It is equally 
well settled that an order of interim 
suspension can be passed against the 
employee while an inquiry is pending 
into his conduct even though there is 
no such term in the contract of appoint- 
ment or in the rules, but in such a case 
the employee would be entitled to his 
remuneration for the period of suspen- 
sion if there is no statute or rule under 
which it could be withheld. In this con- 
nection it is important to notice the dis- 
tinction between suspending the contract 
of service of an officer and suspending 
an officer from performing the duties, 
of his office on the basis that the con- 
tract is subsisting. The suspension in 
the latter sense is always an implied 
term in every contract of service. (The 


underlining is mine). When an officer 
is suspended in this sense it means that 
the Government merely issues a direc- 
tion to the officer that so long as the 
contract is subsisting and till the time 
the officer is legally dismissed he must 
not do any thing in the discharge of the 
duties of his office. In other words, the 
employer is regarded as issuing an order 
to the employee which, because the con- 
pect is subsisting, the employee must 
obey.” 


12. It would thus appear that 
every contract of employment gives the 
power to the employer to suspend an 
employee which simply amounts to tell- 
ing him that he must not do anything in 
the discharge of the duties of his office 
till he is legally dismissed. This is an 
inevitable conclusion on account of the 
subsistence of the contract for an em- 








218 All. [Prs. 12-14] 


ployee is bound to obey his employer 
whether he should do any work for him 
during the continuance of the contract 
of service. This power is no less in the 
case of government than in the case of 
any private employer and under this 
power there seems to be no reason why 
the government may not suspend an 
employee of theirs when they may have 
made a rule also to the effect that an 
appointing authority would suspend their 
employee. By making such a rule the 
power which is inherent under the con- 
tract of service cannot be taken away. 
Under Article 309, no doubt the Gover- 
nor or such person as he may direct can 
make rules regulating the recruitment 
and the conditions of service of persons 
appointed to such services and posts in 
connection with the affairs of the State 
and this rule will have statutory force 
but this does not take away their power 
to suspend an employee of theirs which 
is inherent in every employer. In this 
view of the matter, therefore, in my 
opinion the suspension order passed in 
this case by the Government was a valid 
order in spite of the provisions contain- 
ed in rule 1-A. 


13. The next question that is to 
be determined now is whether the sus- 
pension order was issued without there 
being any basis for the issue of the same 
under the punishment rules. My atten- 
tion was drawn to a note below R. 1-A 
which provides that as a rule, suspen- 
sion should not be resorted to unless the 
allegations against the government ser- 
vant are so serious that in the event of 
their being established, they may ordi- 
narily be expected to warrant his dis- 
missal. removal or reduction. Suspen- 
sion, where deemed necessary, should, 
as far as possible, immediately precede 
the framing of charges and their com- 
munication to the government servant 
charged. Attention was also drawn to 
certain portions of paragraph 15 of the 
Report of the Disciplinary Proceedings 
Inquiry Committee which Report was 
accepted by the Government and in pur- 
suance of which the rule was amended 
providing that the suspension should not 
ordinarily be resorted to unless the al- 
Jegations are serious enough to warrant 
removal, dismissal or reduction and 
should in such cases immediately pre- 
cede the framing of charges and their 
communication to the accused govern- 
ment servant. A perusal of the. note as 
well as this direction would show that 
the rule is only recommendatory and not 
mandatory. The appointing authority is 
expected to pass an order of suspension 
only when it finds that the contemplated 
charges against the government servant 
areso serious thatin the event oftheir be- 
ing established, they may ordinarily be 
expected to warrant his dismissal, re- 
moval or reduction and suspension should 
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as far as possible, immediately precede 
the framing of charges. None of these 
things, however, existed in this case. It 
may be unfortunate that it was so but 
the power of suspension is there and 
even if it has been exercised by the 
Government in expectation of the pro- 
ceedings that may be started against the 
petitioner, without fully satisfying them- 
selves of the seriousness of the matter, 
it cannot be said that the power has no 
legal basis for being exercised. This 
point also, therefore, should be decided 
against the petitioner. 


14. We now come to the last 
point, namely, whether the petitioner 
should be allowed to earn his increment 
due during the suspension. In that con- 
nection again my attention was drawn 
to the same authority of the Supreme 
Court which has already been referred 
to as the first authority, namely, that 
relating to the Management Hotel Impe- 
rial. It has been laid down therein that 
the suspension has the effect of tempo- 
rarily suspending the relation of master 
and servant with the consequence that 
the servant is not bound to render ser- 
vice and the master is not bound to pay. 
Emphasis is laid down on the words 
‘master is not bound to pay’ on behalf 
of the State and it is said that if the 
master is not bound to pay during the 
suspension how can the servant claim 
that he is entitled to earn his increment 
during the period of suspension. The 
matter, however, has been clarified in 
the later authority of Balvantrai Ratilal, 
AIR 1968 SC 800 where it is indicated 
that even if there is no express term of 
suspension in the contract of employ- 
ment, the employer has power to sus- 
pend his employee and it amounts to 
the issuing of an order to the employee 
which, because such contract is subsist- 
ing, the employee must obey. This 
shows that the contract of service sub- 
sists during the period of suspension and 
if the contract subsists, even though 
there is suspension, the employee re- 
mains in service and if he remains in 
service, he is entitled to all benefits of 
service even though he is not expected 
to work during the period of suspension. 
Rule 24 of the Financial Hand Book 
Volume II issued under the authority of 
the Government of the Uttar Pradesh in 
Chapter IV Part II provides that an in- 
erement shall ordinarily be drawn as a 
matter of course unless it is withheld. 
An increment may be withheld from a 
government servant by the Government 
or by any authority to whom the Gov- 
ernment may delegate this power under 
rule 6, if his conduct has not been good 
or his work has not been satisfactory. 
In ordering the withholding of an in- 
crement, the withholding authority shall 
state the period for which it is withheld, 
and whether the postponement shall have 
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the effect of postponing future incre- 
ments. As the contract of the service of 
the petitioner continued even though he 
was under suspension, the increment 
should be allowed ordinarily to be drawn 
unless it is withheld in the manner pro- 
vided under Rule 25. As it is not the 
case of the opposite parties that it has 
been so withheld, the petitioner is en- 
titled to the increments during the pen- 
dency of his suspension and the subsist- 
ence allowance shall be calculated ac- 
cordingly, it being 1/3rd of the pay plus 
dearness allowance. 


15. The writ petition is accord- 
ingly dismissed in so far as it prays for 
the quashing of the order of suspension 
contained in annexure 1. A mandamus, 
however, is issued commanding the res- 
pondents to allow the petitioner his an- 
nual increments which have fallen due 
or are likely to fall due from time to 
time during the period of his suspen- 
sion, subsistence allowance being paid in 
terms of the order contained in annex- 
ure 1 on the basis of the increased pay 
ss and when the increment falls due. 
The opposite parties also are directed 
to pay the arrears to the petitioner on 
that account. 

Order accordingly. 
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City Board, Mussoorie, Appellant v. 
State Electricity Board and others, Res- 
pondents. 


Special Appeal No. 34 of 1969, D/- 
13-8-1970, from judgment of G. C. Mathur 
J. in Civil Misc. Writ No. 1021 of 1968, 
D/- 17-12-1968. 


(A) Electricity (Supply) Act (1948), 


Section 46 — Fixing of grid tariff by 
Board — Dispute between licensee and 
Board — In consequence of deletion of 


Section 76 (1) by Act 30 of 1966 dispute 
cannot be subject of arbitration — Only 
remedy available to licensee is to chal- 
lenge Grid tariff by invoking jurisdic- 
tion under Article 226 of the Constitu- 
tion. (Para 6) 


(B) Constitution of India, Article 226 
— Nature of jurisdiction exercised by 
High Court. 

While exercising jurisdiction under 
Art. 226 the High Court doesnot and can- 
not usurp the functions of a Court of 
appeal. It can interfere only if there 
is any error in the exercise of jurisdic- 
tion, or there exists an error apparent 
on the face of the record; in other words, 
the public authorities had acted arbitra- 
rily in disregard of the provisions of the 
law. (Para 7) 
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(C) Interpretation of Statutes — 
Provision whether directory or manda- 
tory — Court can treat a provision as 
mandatory in spite of use of word ‘may’ 
looking to intention and purpose of en- 
actment — (Civil P. C. (1908), Pre.) 


(Para 9) 
(D) Electricity (Supply) Act (1948), 
Section 79 — Framing of regulations not 


mandatory but only directory. 


From the use of the word ‘may’ in 
8.79 andthe use ofthe word ‘shall’ in the 
proviso it must be held that the making 
of regulations was not obligatory but once 
the regulations were made under Cls. (a) 
and (d), they must be made with the 
previous approval of the State Govern- 
ment and the regulations under Cls. (h) > 
and (i) with the concurrence of the 
Authority. (Para 10) 


Since there exist sufficient safeguards 
and the Board cannot exercise its powers 
arbitrarily, the provisions for the mak- 
ing of regulations must be held to be 
directory, all the more, when the word- 
ing of Section 79 suggests that it is dis- 
cretionary with the Board to make or 
not to make such regulations. 

(Para 22} 

(E) Electricity (Supply) Act (1948), 
Section 46 — Grid tariffs — Fixing of 
— Guiding principles sufficiently indica- 
ted in section — Absence of regulations 
under Section 79 (h) cannot render them 
invalid provided tariffs are not inconsist- 
ent with Section 46. (Paras 20, 29) 


(F) Constitution of India, Article 245 
— Delegation of powers — Provision 
containing a general policy or broader 
guiding principles shall not be invalid — 
If a subordinate authority acts arbitra- 
rily against well established principles, 
it will be his order which can be declar- 
ed invalid, and not the enactment itself, 

(Para 25) 

(G) Electricity (Supply) Act (1948), 
Section 46 — Provisions of second part 
of Section 46 (1) as well as of proviso 
to Section 46 (3) are directory. 

(Para 31) 

(Œ) Electricity (Supply) Act (1948) 
Section 46 — Grid Tariff — Fixing of 
— Discretion of Board — Interference 
by High Court under Article 226 — (Con- 
stitution of India, Article 226). 

Under Section 46 a Grid Tariff con- 
sists of two parts (1) fixed kilowatt 
charges component and (2) running 
charges component, the fixed kilowatt 
charges component to vary with the 
magnitude of the maximum demand. At 
the same time the Grid Tariff could lay 
down a minimum charge related to. the 
past or prospective demand of the licen- 
see; but the legislature gave freedom of 
action to the Board to fix the Grid 
Tariff in a different manner not neces- 
sarily depending upon the maximum 
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demand. When discretion was vested in 
the Board, and it decided to fix the fix- 
ed kilowatt charges component on some- 
what different principles, it cannot be 
said to have acted illegally and the High 
Court cannot interfere with the discre- 
tion of the Board. 


(Para 37) 
@ Blectelcity (Supply) Act (1948), 
Sections 46 and 58 — Fixation of grid 


tariff in mo way dependant on tariff, 
policy of licensee under Section 58 — 
Grid Tariff cannot be declared invalid 
simply because licensee is not permitted 
to revise its tariff to same extent. 


(Para 39) 
(J) Electricity (Supply) Act (1948), 
Section 58 — Increase in tariff of licen- 


see — Matters to be considered. 


The increase to be permitted to licen- 
sees would vary from individual to in- 
dividual. There may be a licensee who 
. generates a major part of electric energy 
supplied to consumers, while there can 
be another who generates very small 
proportion of the total energy supplied 
to consumers. The increase allowed to 
the latter category of licensees would be 
much more than what can be allowed 
to the former. To fix the tariff of the 
licensees on the basis of the resolution 
of the Association cannot be said to be 
based on sound principles. (Para 43) 


S. K. Tewari and S. N. Misra, for 


Appellant; K. N. Sinha and Standing 
Counsel, for Respondents. 
JUDGMENT :— This is a Special 


Appeal by the City Board, Mussoorie, 
against the order of the learned Single 
Judge dismissing with costs its petition 
under Article 226 of the Constitution of 
India. The Writ Petition is against the 
State Electricity Board, Lucknow (to be 
referred hereinafter as the Board), the 
State of Uttar Pradesh and the Central 
Electricity Authority, New Delhi (to be 
referred hereinafter as the Authority), 
with the prayers that a writ of certiorari 
be issued to quash the two Notifications 
dated 24-4-1962 and 30-9-1967, Annexures 
“A” and “B” to the Writ Petition, and 
also for a writ of mandamus to direct 
respondents Nos. 1 and 2 not to enforce 
the said Notifications against the peti- 
tioner and further to direct respondent 
No. 1 not to realize 74% for supply of 
electric energy at a lower voltage of 
6,600 volts. and 20% surcharge imposed 
under the second Notification, and also 
the coal charges from the petitioner. A 
prayer was also made for the issue 
of a writ of mandamus to direct respon- 
dent No. 1 to make the demand charges 
on the basis of the maximum demand, 
and not on the basis of the chargeable 
demand as contemplated by the two 
Notifications. In the end, it was pray- 
ed that if the Grid Tariff framed by 
respondents Nos. 1 and 2 was not de- 
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clared invalid, the petitioner be permit- 
ted to make additional charge from all 
its consumers and further there be no 
discrimination and respondents Nos. 1 
and 2 should charge from the consumers 
at the same rates as was permitted to 
be charged by the petitioner. 

2. The material facts of the case 
are that the petitioner, City Board, 
Mussoorie, has its generating station and 
supplies electricity to consumers in the 
cities of Mussoorie and Dehradun as a 


licensee under the Indian Electricity 
Act, 1910. As the demand for electric 


energy by the consumers increased, the 
petitioner approached the Electricity 
Department of the State of Uttar Pra- 
desh, who agreed to supply to the Peti- 
tioner electric energy in bulk at certain 
rates. The supply was taken by the 
petitioner at Patel Road Sub-Station at 
6,600 volts. Soon after this agreement 
with the Electricity Department the 
Board was constituted and it took over 
from the State Government the supply 
of electric energy to the petitioner. The 
petitioner is being supplied electric 
energy by the Board from the Ganga/ 
Sarda Grid 


3. -In exercise of its powers under 
Section 46 of the Electricity (Supply) Act 
1948 (to be referred hereinafter as the 
Act), the Board fixed a Grid Tariff ap- 
plicable to all the licensees situated in 
the Ganga/Sarda Grid Area and taking 
supply in bulk from the Board. The 
Grid Tariff was so fixed under the Noti- 
fication dated April 24, 1962, Annexure 
“A” to the Writ Petition. It was under 
another Notification dated September 30, 
1967, Annexure “B”, that the rates men- 
tioned in the Grid Tariff were enhnaced 
by 20%. 


4. In so far as the petitioner is 
concerned, the enhanced rates came into 
effect from December 1, 1967. The peti- 
tioner is a licensee as defined in Sec- 
tion 2 (6) of the Act, and being a local 
authority governed by Section 58 of the 
Act, could not raise its tariff without 
the sanction of the Board. The peti- 
tioner, therefore, moved the State 
Goverment for permission to enhance 
the rates for supply of electric energy 
to consumers by 20%. No such sanction 
was given by the time the present Writ 
Petition was filed, but subsequently, on 
20-4-1968, the petitioner was permitted 
to raise the’ charges for light and fan by 
two Paisas per unit which came to 6 or 
7% of the original rates, and 10% for 
electric energy supplied for other pur- 
poses. 


5. The validity of the Notifica- 
tions, that is, the Grid Tariff framed by 
the Board under Section 46 of the Act, 
is challenged on many grounds which 
shall be commented upon one by one. 
At the same time it is contended that the 
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petitioner should have been permitted to 
raise the charges for the supply of elec- 
tric energy by 20%. It was mentioned 
that respondent no. ił itself supplied 
electric energy to consumers close to the 
area of supply of the petitioner at 3 
much higher rate. 


6. Section 76 (1) of the Act was 
deleted under Act 30 of 1966, in conse- 
quence of which the present dispute be- 
tween the petitioner and the Board can- 
not be a subject of arbitration. The 
only remedy available to the petitioner 
is to challenge the Grid Tariff by in- 
voking the jurisdiction of this Court 
under Article 226. 


7. It is a settled law that while 
exercising jurisdiction under Article 226 
the High Court does not and cannot 
usurp the functions of a Court of Appeal. 
It can interfere only if there is any error 
in the exercise of jurisdiction, or there 
exists an error apparent on the face of 
the record; in other words, the publie 
authorities had acted arbitrarily in dis- 
regard of the provisions of the law. 


8. It is strongly contended that 
the Grid Tariff framed under S. 46 (1) 
of Act must be in accordance with the 
regulations made in that behalf under 
Section 79 (h) of the Act, and when no 
regulations had been made, no Grid 
Tariff could be fixed. The petitioner’s 
case, therefore, is that in the absence 
of the regulations no Grid Tariff could 
be fixed and the Board can charge for 
the electric energy at the old rates, that 
is, the rates agreed upon between the 
petitioner and the Electricity Depart- 
ment of the State of Uttar Pradesh. 

9. It is the admitted case of the 
parties that by the time the two Notifi- 
cations in dispute were issued, no regu- 
lations had been framed. In this con- 
nection two points have to be consider- 
ed: firstly, whether the provisions of 
Section 79 of the Act are mandatory or 
discretionary; and secondly, whether a 
Grid Tariff could be fixed under ‘Sec- 
tion 46 (1) of the Act in the absence of 
such regulations. 

9A. Section 79 of the Act runs as 
below:-— 

. “The Board may make regulations 
not inconsistent with this Act and the 
rules made thereunder to provide for all 
or any of the following matters, namely: 


The use of the word “may” and the 
words “for all or any” strongly suggest 
that the provision is merely directory, 
and not mandatory. In suitable circum- 
stances, the Court can regard a provi- 
sion to be mandatory even though the 
framers of the enactment used the word 
“may”. We have to consider what the 
intention of the legislature was, and also 
whether the purpose of the enactment 
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shall not be achieved without 
regulations. 


10. Under Section 79 regulations 
can be made in respect of the matters 
detailed in Clauses (a) to (k) thereof. 
iti proviso to Section 79 lays down 
that— 

“Regulations under Clauses (a) and 
(d) shall be made only with the previous 
approval of the State Government and 
regulations under Clauses (h) and (i) 
shall be made with the concurrence of 
the Authority.” 

The word used in the proviso is “shall. 
When the legislature used the word 
“may” at one place and “shall” at the 
other, it must be held, unless there exist 
strong circumstances to the contrary, 
that the making of regulations was not 
obligatory and the Board could make 
the regulations, or not make any regu- 
lations on the matters detailed in Sec- 
tion 79; but once the regulations were 
made under Clauses (a) and (d), they 
must be made with the previous approval 
of the State Government and the regu- 
lations under Clauses (h) and (i) with 
the concurrence of the Authority. 

1 Clauses (a) and (d) of Sec- 
tion 79 detail the two matters on which 
the previous approval of the State Gov- 
muani is necessary, which are as be- 
ow:— 

“(a) the administration of the funds 
and other property of the Board, and 
the maintenance of its accounts; 

(b) all matters necessary oor expe- 
dient for regulating the operations of the 
Board under Section 20.” 

To say that the funds and other proper- 
ties of the Board cannot be properly 
administered in the absence of the regu- 
lations, nor can the accounts be properly 
maintained, shall be wrong. The Board 
shall act like a prudent person, and can 
be expected to administer its funds and 
other properties. Accounts can be main- 
tained in accordance with the existing 
practice: in fact, no detailed regulations 
need be made for the administration of 
funds or other properties and the main- 
tenance of accounts. Regulations can be 
made on important matters, and discre- 
tion to a large extent shall have to be 
given to the Board for the due adminis- 
tration of the properties and the main- 
tenance of accounts. 

12. Under Section 69 (1) a duty 
is cast upon the Board to keep proper 
accounts and other records, including a 
proper system of internal check, and to 
prepare an annual statement of accounts, 
including the profit and loss account 
and the balance-sheet in such form as 
may be prescribed by the State Govern- 
ment in consultation with the Comptrol- 
Jer and Auditor-General of India. Under 
sub-section (2) the accounts of the Board 
shall be audited by the Comptroller and 
Auditor-General of India. Under sub- 
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section (4) the accounts of the Board as 
certified by the Comptroller and Audi- 
tor-General of India or any other person 
authorised by him in this behalf to- 
gether with the audit report thereon are 
forwarded amnually to the State Gov- 
ernment and the Government can issue 
such imstructions to the Board im res- 
pect thereof, as it deems fit and it is 
mecessary for the Board to comply with 
such instructions. Sub-section (6) fur- 
ther provides:-— 

“The State Government shall— 

(a) cause the accounts of the Board 
together with the audit report thereon 
forwarded to it umder sub-section (4) to 
be laid annually before the State Legis- 
Jature; and 

(b) cause the accounts of the Board 
to be published im the prescribed man- 
mer and make available copies thereof 
on sale at the reasonable price.” 

13. Under Section 7% (1) the 
Board has to prepare amd submit to the 
State Government im such form as may 
be prescribed a report giving an account 
of its activities during the previous finan- 
cial year and also an acepunt of the 
activities, if any which are likely to be 
undertaken by the Board in the next 
financial year. This report is also placed 
before the State Legislature. Under sub- 
section (2) the State Government can 
also call upon the Board to furnish sta- 
tistics and returns and such particulars 
in regard to any proposed or existing 
scheme. 

14. Section 78A {1} further pro- 
vides:— 

“In the discharge of its functions, 
the Board shall be guided by such direc- 
tions on questions of policy as may be 
given to it by the State Government.” 

15. Under Section 78 (1) the 
State Goverment can make rules to give 
effect to the provisions of the Act. 

416. The Act lays down ample 
restrictions on the powers of the Board. 
Consequently, if no regulations have 
been made under. Clause (a) of Sec. 79, 
the Board cannot administer the funds 
and other properties i 
manner. Whe i 
under the supervision and control of the 
Siate Government, and in one way of 
the State Legislature also. Similarly, 
when the accounts are to be audited, 
they canmot be maintained haphazardly. 
The making of the regulations wunder 
Section 79 (a) is thus not very necessary. 

I7. Section 20 of the Act em- 
powers the Board te engage in under- 
taking other than the generation, distri- 
bution and suppiy of electric energy. It 
cannot be said that in the absence of 
regulations the Board can engage in 
other wndertakings without the control 
of the State Government. Sub-section (3) 
of Section 20 by itself lays down that 
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a separate account of such undertakings 
shall be maintained. In the cireumstan- 
ces, on receipt of the annual statement 
and the report the State Government 
shall be aware of the other undertakings 
undertaken by the Board, and it ean, if 
necessary, issue directions to the Board. 
At this place, it may also be observed 
that under Section 65 (1) of the Act the 
Board can borrow money for the pur- 
poses of the Act only with the previous 
sanction of the State Government. Like 
other State Departments it is necessary 
for the Board to submit to the State 
Government a statement in the prescrib- 
ed form of the estimated capital and 
revenue receipts and expenditure for 
the ensuing year. This statement is also 
Jaid before the State Legislature, and 
the Board has to take into consideration 
any comments made on the said state- 
ment in the State Legislature (wide Sec- 
tion 61). Under Section 62 of the Act 
the Board cannot incur expenses beyond 
the statement submitted under Sec. 61 
unless there arise circumstances of ex- 
treme urgency. Restrictions have been 
imposed upon incurring expenditure be- 
yond the limits included in the state- 
ment submitted under Section 61. 


18. Clause (h) of Section 79 em- 
powers the Board to make regulations 
to provide for the principies governing 
the fixing of Grid Tariffs. The desira- 
bility of making such regulations cannot 
be over-emphasised; but in the absence 
of the regulations Grid Tariffs fixed in 
aecordance with the provisions of Sec- 
tion 46 shali not be invalid. A contrary 
view could be taken only if Section 46 
fave unrestricted and unguided powers 
to the Board to make the Grid Tariff. 
ies is point shall be commented upon 
ater. 


19. Iit may here be mentioned, 
though at the risk of repetition, that in 
the absence of regulations the Board 
cannot make Grid Tariff arbitrarily so 
as to make a huge profit. 


20. Section 59 makes it obliga- 
tory for the Board not to carry on its 
operation under the Act at a loss, and 
with the same principle in view can ad- 
just its charges from time to time. Sec- 
tion 16 of the Act makes a provision for 
the constitution of a State Electricity 
Consultative Council Under sub-sec. (6) 
thereof annual financial statement and 
supplementary statement, if any, are 
placed before the Council, and it is 
necessary for the Board to take into con- 
sideration any comments made on such 
statement in the said Council before sub- 
mitting it to the State Government 
under Section 61. The annual statement 
is also laid before the State Legislature 
and such a statement is open to discus- 
sion though not to vote. However, any 
comment made on the statement in the 
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State Legislature has to be taken imtio 
consideration by the Baard- Similarly, 
the budget for the ensuing fimancial year 
is submitted to the State Government: 
and is eventwally laid before the State 
Legislature. Instructions. given by the 
State Government. are binding om the 
Board. Keeping all these factors im mind, 
it must be held that, im the ahsemce of 
the regulations, the Board canmot arbi. 
trarily fix the Grid Tariff. If the Grid 
Tariff is fixed arbitrarily, the State Gov- 
ernment. can intervene and issue neres- 

directions. When there exists suf- 
ficient control om the exercise of discre- 
tion by the Board, it must be held that 
the absence of regulations is mot such 
a factor that for that reason alone the 
Grid Tariff may be declared invalid. ar 
it be held that the Board cannot, fix 
Grid Tariff as contemplated by See. 46. 

21. With regard to Clause (@) af 
Section 79 — Principles governing the 





making of arrangements i licensees 
under Section 47, the Legislature has 
imposed one restriction, namely, that 


the Board shall not show undue prefer- 
ence to any licensee. In the circum- 
stances, any arrangement arrived! at with 
licensees shall be a reasonable ome the 
charges for electric energy shall be nef- 
ther low nor high. 

22. When there exist sufficient 
safeguards and the Board cannot exercise 
‘its powers arbitrarily. the provision for 
the making of regulations must be held 
‘to be directory, all the more, when the 
iwording of Section 79 suggests that if. 
ds discretionary with the Board to make 
lor not to make such regulations. 

23. Under Section 46 (I) of the 
Act the Grid Tariff is to be fixedi from 
time to time “in accordance any 
‘regulations made in this, behalf”. It is 
suggested that the word “any” means 
that the Board has the power to pick or 
choose, but not to reject all. The sug- 
gestion thus made is that the regulations 
must exist before a Grid Tariff can be 
fixed. The word “any” has many mean- 
ings. The above meaning cam be given 
to this word in certain circumstances, 
and not al In our opinion, the word 
“any” used in Section 46 has. the same 
meaning as. “if any”. Im other words, 
if any regulation has been made laying 
down. the prinefples governing the fix- 
ing of Grid Tariff, the Grid Tariff must 
conform with such regulations; but if no 
regulations have been made the Grid 
Tariff can be fixed im aceordamce with 
the principles detailed in Section 46. 

24. Section. 46 of the Act runs as 
below:—. 

(1) A tariff to be known as the Grid 
Tariff shall, in accordance with any re- 
gulations made im thts bebalf be ‘fixed 
from time te time by the Board im res- 
pect of each area. for which a scheme is: 
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im force, and tariffs fixed under this sec- 
thom may, if the Board thinks fit, differ 
for different areas. 

( Without. prejudice tm the provi- 
stons of Section 47, the Grid Tarifi skatli 
apply to sales af electricity by the Board 
to : where so required under any 
oË the First, Second and Third Sehedu- 
Jes, and. shall, subject as hereimafter pro- 
vided, also be applicable to sales of elec- 
sard by the Board to licemsees im other 


ne Provided fhat if im any such other 
case it appears to the Board that, having 
regard to the extent of the supply re- 
quired, the fransmissiom expenses: invol invol- 


tham those allowed im fixing. 
Tariff, the Board may make such addi- 
tional charges as it considers appropriate. 

(3) The Grid Tariff shall! be so fram- 
ed as to imclude as part of the charge, 
and show separately a fixed kilowatt 
charges component and a running 

es componemtc 

Provided that Hf im respect of any 
area the electricity to be sold by the 
Board is wholly or substantially derived 
hydro-electric sources, the rumning 
charges: component may be omitted. 

(4) The fixed kilowatt charges com- 
ponent in the Grid Tariff may be fram- 
ae so as to vary with the magnitude of 
maximum d 

GÀ Where only a portion of a Icen- 
segs maximum. demand for the purposes 
of his undertaking is, chargeable at the 
Grid Tariff, the price payable for that 
portiom shall mot be greater than the 
average price which would have heem 
payable had the whale of the safd. maxi- 
mum demand of the Tcensee beem charga- 
able at the Grid Tariff 

(6) The Grid Tariff may comtaim 
provisions for— 

(a) adjustment. of price having re- 
gard to the power factor of supply taken 
or the cost off fuel or both; 

(By a charge eT to a 
past or prospective demand of a licensee 
om the Board. 

(7). The Grid Tarifi may contain. such 

mditions, not fmconsist- 


The mandatory parts of this provision 
are three in number, namely, (I) that 
the Board shall fix the Grid Tariff from. 
time to time fm respect of each area for 
which a scheme 
tariffs fixe i for à; 
aras, (2) that the Grid Tariffs shall. be 
so framed as to include as part of the 
charge, and show separately a fixed 
kilowatt charges compoment and a run- 
ring charges componemiz; amd (3) that 
where only a portiom of a licensees 
maximum demand for the purposes, of 
his undertaking is chargeable at the Grid 
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Tariff, the price payable for that portion 
shall not be greater than the average 
price which would have been payable 
had the whole of the said maximum de- 
mand of the licensee been chargeable at 
the Grid Tariff. In the instant case, we 
are concerned with the second mandatory 
provision only. Consequently, the Grid 
Tariff must be a two part-tariff. It is 
contended that reference to two part- 
tariff does not lay down any guiding 
principle. We do not agree with this 
contention. The running charges compo- 
nent shall depend upon the running ex- 
penses of the scheme, while the fixed 
kilowatt charges component to other fac- 
tors. The first corresponds with ‘energy 
charge’ of the two impugned Notifica- 
tions and the other to ‘demand charges’, 


25. The two components mention- 
ed above themselves lay down a policy 
— a policy which has to be given effect 
to by the Board. Our attention was also 
drawn to many standard books on the 
subject. They lay down certain princi- 
ples for fixing the Grid Tariff. For ex- 
ample, it was mentioned by the learned 
Advocate for the petitioner that the guid- 
ing principles for fixing the Grid Tariff 
are load factor, transmission efficiency 
and diversity factor. These can be re- 
garded as additional factors to be kept 
in mind while fixing the Grid Tariff. 
What can be said is that Section 46 does 
not lay down how the two components 
shall be determined. It is not necessary 
for the Legislature to make such a de- 
tailed enactment. It must indicate its 
policy and the main guiding principles. 
The other matters can be left to the dis- 
cretion of the Authority. A provision 
containing a general policy or broader 
guiding principles shall not be invalid; 
but if a subordinate authority acts arbi- 
trarily against the well-established prin- 
ciples, it will be his order which can 
be declared invalid, and not the enact- 
ment itself. In our opinion, Section 46 
Jays down a sufficient guiding principle. 

26. In this connection it must be 
observed that the other parts of Sec. 46 
which are directory can also be -treated 
as a part of the guiding principles gov- 
erning the fixation of Grid Tariff. Even 
though these provisions are discretionary, 
they have to be kept in mind while fix- 
fing the Grid Tariff. 

27. The directory parts of Sec- 
tion 46 can be summarised as below:— 

(1) It is not necessary that there be 
one Grid Tariff for the whole of the 
area for which a scheme is enforced; 
there can be different tariffs for differ- 
ent areas within the scheme area; 

(2) In the case of licensees not gov- 
erned by the First, Second and Third 
Schedules, the Board can make such ad- 
ditional charge as it considers apppro- 
priate having regard to the extent of the 
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supply required, and the transmission 
expenses. The additional charges can be 
imposed only when the . transmission 
charges involved in affording the supply 
are higher than those allowed in fixing 
the Grid Tariff. 


(3) The Board can omit the running 
charges component where in any area, 
that is, in a part of the scheme area, the 
electricity to be sold by the Board is 
wholly or substantially derived from 
hydro-electric sources. 


(4) The fixed kilowatt charges com- 
ponent in the Grid Tariff can vary with 
the magnitude of the maximum demand. 

_ (5) The Grid Tariff can contain pro- 
vision for the adjustment of price hav- 
ing regard to the power factor of supply 
taken or the cost of fuel or both; and a 
minimum charge related to a past or 
prospective demand of a licensee on the 

oard. 


28. On reading these provisions 
together it must be held that the Grid 
Tariff is to be fixed keeping in mind the 
average power factor, normal transmis- 
sion expenses and the diversity factor, 
and also the prevailing cost of fuel. It 
is when any of ‘the items make the sup- 
ply more expensive that additional 
charges can be imposed under the pro- 
viso to sub-section (2), to cover the extra 
transmission expenses and under sub- 


section (6) where the power factor is 
low or the cost of fuel varies. Further, 
the fixed Kilowatt component charges 


can be framed so as to vary with the 
magnitude of maximum demand. There 
can also be a minimum charge related 
to a past or prospective demand of the 
licensee. 

29. Even though Section 46 of 
the Act gives a wide discretion to the 
Board, to frame the Grid Tariff depend- 
ing upon various factors, its provisions 
do indicate the guiding principles gov- 
erning the fixation of Grid Tariff. To 
put it differently, it is wrong to say 
that Section 46 does not lay down suffi- 
cient principles governing the fixing 
of Grid Tariff, nor can it be said that 
it confers an unguided or unrestricted 
power in the Board to fix the Grid 
Tariff. In other words, the two Grid 
Tariffs could be fixed in the absence of 
the regulations provided that they are 
not inconsistent with the provisions of 
Section 46 of the Act. 

30. An additional point was rais- 
ed in the Special Appeal and on this 
point affidavits of the parties were ex- 
changed. It would be waste of time to 
refer in detail to these affidavits in this 
judgment. The facts pertaining to the 
point raised however, appear to be be- 
yond controversy, namely, that the elec- 
tric energy supplied to the petitioner is 
substantially from the hydro-electric 
source. One can say that the electric 
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energy supplied to the petitioner from 
other sources is very very nominal. It 
was, therefore, contended that on ac- 
count of the electric energy being sub- 
stantially derived from the hydro-elec- 
trie source, the running charges compo- 
nent should have been omitted while 
fixing the Grid Tariff. This contention 
is evidently based on the assumption 
that the second part of sub-section (1) 
and the proviso to sub-section (3) of Sec- 
tion 46 of the Act are mandatory, and 
there can be a common Grid Tariff for 
the total area for which a scheme is en- 
forced and there must be different tariffs 
. for different parts thereof. 


31. The preamble of the Act 
makes it clear that the object of this 
enactment is to provide for the rationa- 
lisation of the production and supply of 
electricity, and for taking measures con- 
ducive to electrical development. With 
this aim in view, there can be a common 
Grid Tariff for the total scheme area. 
It is true that the consumers of the 
Hydro-electric area shall have to pay 
more, while the consumers of other areas 
less, if a common Grid Tariff is 
fixed for all. The development of 
the whole of the area is possible 
only if everyone is supplied electric 
energy at a reasonable price. If there 
cannot be a common tariff, one part of 
the scheme area shall be developed 
much more than the other parts of the 
scheme area. In the circumstances, the 
second part of sub-section (1) of Sec. 46 
must be held to be directory, and when 

-ithe Board fixed a common Grid Tariff 
for the total scheme area, it cannot be 
said to have acted illegally. When the 
total scheme area was treated as one 
unit, the Board could refuse to omit tha 
running charges component in areas de- 
riving electric energy generated sub- 
stantially from hydro-electric source. 
The provisions of sub-section (3) must 
be read along with the second part of 
sub-section (1) and hence the proviso 
must also be held to be directory. It is 
thus not open to the petitioner to claim, 
as a matter of right, that the running 
eis component be not realized from 


32. The Board had fixed the Grid 
Tariff for supply of electric energy at 
11,000 volts. that is, for transforming the 
current from 66,000 to 11,000 volts. The 
Board imposed an additional charge of 
74%, where the supply was demanded at 
a lower voltage and it allowed a rebate 
where the supply was demanded at a 
higher voltage. The petitioner was sup- 
plied electric energy at 6.600 volts, The 
imposition of this extra charge of 74% 
is challenged on two grounds: firstly, 
that the petitioner is a licensee governed 
by the Second Schedule, and under 
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Clause V thereof, the Board has to bear 
the whole of the cost of the service ap- 
paratus required for making the supply 
available to the licensee and secondly, 
that cost of transformation from 66,000 
to 6.600 volts is less than the cost of 
transformation of 66.000 to 11000 volts 
and hence no additional charges could 
be imposed under the proviso to sub- 
section (2) of Section 46. The petitioner 
has, in support of its contention, filed 
letters of big manufacturing concerns. 
Its contention appears to have substance, 
but because the matter shall have to go 
back to the Board for reconsideration, 
it is not necessary for us to express any 
final opinion, though it does appear that 
the cost of transforming electric energy 
to 6.600 volts is less man transforming 
it to 11,000 volts. 


33. Schedule II applies to licen- 
sees in respect of whom a declaration 
has been made under Section 35 of the 
Act. It is the case of the respondents 
that no such declaration has been made. 
From the Writ Petition also it appears 
that there was merely an agreement be- 
tween the petitioner and the Electricity 
Department of the State of Uttar Pra- 
desh, and at no stage had the Electricity 
Department, nor the Board made the 
declaration contemplated by Section 35. 
The petitioner cannot, therefore, at pre- 


sent claim the benefit of the Second 
Schedule. 
34. However, the additional 


charge of 7$% can be imposed under the 
proviso to sub-section (2) of Section 46 
to cover the extra transmission expenses 
only. The additional charges contempla- 
ted by the proviso can be imposed “hav- 
ing regard to the extent of the supply 
required” that is, the supply required 
by a particular licensee and not by all 
the licensees of the scheme area requir- 
ing supply at a particular voltage. The 
additional charges contemplated by the 
proviso can, therefore, be imposed on a 
licencee only if extra transmission ex- 
penses are incurred in supplying electric 
energy at the desired voltage. These 
additional charges cannot be fixed keep- 
ing in mind the demands of <all the li- 
censees in the scheme area. It was men- 
tioned before us on behalf of the Board 
that 74% additional charge was fixed 
keeping in mind the additional expenses 
incurred in supplying energy at a lower 
voltage to all the licensees of the scheme 
area. This approach is clearly against the 
law and on this ground the imposition of 
Th additional charge must be struck 
own. 


35. The provision for the coal 
charges is said to be illegal, all the more, 
when the electric energy supplied to the 
petitioner is substantially met from the 
hydro-electric source. The last point has 
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already been commented upon above. 
It can here be simply observed that the 
Board can fix a common Grid Tariff for 
the total scheme area and once this is 
done it is open to the Board not to omit 
the running charges component in the 
case of that part of the scheme area 
where the electricity supplied is sub- 
stantially derived from hydro-electric 
sources. Clause (a) of sub-section (6) of 
Section 46 by itself makes it clear that 
the Grid Tariff can make a provision 
for adjustment of price having regard 
to the cost of fuel. The provision for 
coal charges in the two Notifications is 
thus not illegal. 


36. In the two Notifications the 
fixed kilowatt charges component has 
been referred to as “demand charges” 
and the demand charges are correlated 
to the “chargeable demand” as defined 
therein, and not the “maximum demand 
as laid down in Section 2 (6) of the Act. 
It was strongly contended that charge- 
able demand could not be the basis of 
fixing the fixed kilowatt charges compo- 
nent, and this part of the Tariff must 
be correlated to the maximum demand. 
This contention is also based upon the 
assumption that sub-section (4) of Sec- 
tion 46 is mandatory. As already obser- 
ved above, this sub-section has been so 
worded as to leave the matter to the 
discretion of the Board. 


37. On reading Section 46 of the 
Act as a whole, it can be said that the 
Legislature contemplated a Grid Tariff 
consisting of two parts: (1) fixed kilowatt 
charges component and (2) running 
charges component the fixed kilowatt 
charges component to vary with the 
magnitude of the maximum demand. At 
the same time the Grid Tariff could lay 
down a minimum charge related to the 
past or prospective demand of the licen- 
see; but the Legislature gave freedom of 
action to the Board to fix the Grid Tariff 
in a different manner not necessarily 
depending upon the maximum demand. 
When discretion was vested in the Board, 
and it decided to fix the fixed kilowatt 
charges component on somewhat differ- 
ent principles, it cannot be said to have 
acted illegally and this Court cannot in- 
terfere with the discretion of the Board. 


38. When there is a rise in the 
cost of generation of electric energy and 
the new works for or in connection with 
the generation of electric energy cost 
more, the Board can either completely 
revise the Grid Tariff, or suitably in- 
crease the two components thereof. The 
running charges component shall ordi- 
narily be proportionate to the rise in 
price index. It is, therefore, possible to 
say that the running chrages have gone 
up by 20% but the same cannot be said 
of the fixed kilowatt charges component. 
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The increase thereof shall be less or 
more depending upon the new works 
taken in hand. Broadly speaking, there- 
fore, it can be said that the general sur- 
charge of 20% on “demand charges” is 
arbitrary and hence illegal; but the 
Courts of law have to give a decision 
on facts, and not on assumptions. The 
petitioner merely pleaded that the im- 
position of 20% surcharge was illegal 
and in contravention of the rules. Basis 
of the attack was not indicated, nor was 
it alleged that the costs of new works 
were not such as to justify an increase 
of 20%. When no data was furnished 
by the petitioner, the respondents had 
no opportunity to show’ that there was 
a rise of 20% under this head also. In 
the absence of material, the imposition 
of 20% surcharge on both the compo- 
nents cannot be declared illegal. 


39. The imposition of this 20% 
surcharge was also challenged on the 
ground of discrimination because the 
petitioner was not permitted to increase 
to the same extent the rates of electric 
energy supplied by the petitioner to the 
consumers. An increase of 6 or 7% for 
light and fan and 10% for others was 
sanctioned after the filing of the writ 
petition. The fixation of Grid Tariff 
under Section 46 is in no way dependant 
on the tariff policy of the licensee. A 
licensee, who is a local authority. can 
be permitted under Section 58 of the 
Act to raise the tariff only after the 
tariff of the licensee is taken up after 
the fixation of a Grid Tariff. Hence the 
Grid Tariff shall not be invalid simply 
because a subsequent action was not 
taken properly, nor can the Grid Tariff 
be declared invalid simply because the 
licensee was not permitted to revise its 
tariff to the same extent. 


40. It was also contended before 
us that the respondents had acted ille- 
gally by not permitting the petitioner to 
raise the charges to the same extent, 
that is, to impose a surcharge of 20% 
from December 1, 1967. 


41. It appears that after some cor- 
respondence lasting about one year, the 
petitioner was permitted to raise the 
tariff in the early part of the year 1967. 
It was when the Board revised the Grid 
Tariff by imposing a surcharge of 20% 
that the petitioner again applied for the 
revision of the tariff, that is, the rates 
on which it could supply electric energy 
to the consumers. The petitioner’s case 
is that the information asked for was 
supplied to the Board on 6-12-1967 under 
Annexure ‘BB’ to the rejoinder-affidavit. 
The respondents have not filed any affi- 
davit by way of denial, may be, because 
before the learned Single Judge no op- 
portunity was given to contradict the 
new facts given in the rejoinder-affidavit; 
but in paras. 26 and 27 of the counter- 
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affidavit it fs mentioned that an ad hoc 
increase of 20% in the rates proposed 
by the Municipal Board could not be 
approved. Therefore, the Board was ask- 
ed to submit detailed proposals for the 
increase. It is further said that no pro- 
fit and loss account had been submitted 
by the petitioner and hence it was not 
known whether it was making profits 
within permissible limits and to what 
extent increase in the rates could be al- 
lowed. It is said that the Executive 
Committee of the Municipal Licensees 
Association passed a resolution and on 
consideration of the matter contained in 
this resolution, the State Government 
allowed an increase of 2 Paisas per unit 
in the light and fan rates and a general 
increase of 10% in the other rates. 

42. Even if it be assumed that 
the letter Annexure ‘BB’ did not reach 
the Board, the respondents could have 
in their possession not only the data on 
the basis of which the petitioner was in 
the beginning of 1967 allowed to raise 
the charges, but also the statements fur- 
nished by the petitioner for the financial 
year 1966-67. Section 11 of the Indian 
Electricity Act, 1910, directs every licen- 
see, unless expressly exempted under the 
licence or by order in writing of the 
State Government to prepare and render 
to the State Government or to such 
authority as the State Government may 
appoint in this behalf, an annual state- 
ment of accounts of his undertaking in 
such form, and containing such particu- 
lars, as may be prescribed. Rule 26 (3) 
of the Indian Electricity Rules prescribes 
the Forms. It can, therefore, be assum- 
ed that the petitioner had submitted the 
annual statements in the prescribed 
form by the end of September 1967. The 
Board could easily take a decision and 
permit increase in the rates of supply 
of electric energy by the petitioner to 
the consumers on the basis of the old 
returns and also annual statements sub- 
mitted for the financial year 1966-67. 

43. From the material on record 
it appears that a major part of electric 
energy supplied by the petitioner to 
consumers is obtained from the Board. 
Hence in its case the increase allowed 
appears to be low. Further, as mention- 
ed by the respondents themselves in para 
27 of the counter-affidavit, the order was 
passed on consideration of the resolution 
of the Association, which would mean 
not on the basis of the statements and re- 
turns submitted or to be submitted by 
the petitioner. The increase to be per- 
mitted to licensees would vary from in- 
dividual to individual. There may be a 
licensee who generates a major part of 
electric energy supplied to consumers, 
while there can be another who genera- 
tes very small proportion of the total 
energy supplied to consumers. The in- 
crease allowed to the latter category of 
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licensees would be much more than what 
can be allowed to the former. To fix 
the tariff of the licensees on the basis of 
the resolution of the Association cannot 
be said to be based on sound principles. 
In the circumstances of the case, it shalt 
be proper to quash the order of the State 
Government dated 20-4-1968 (Annexure 
‘6’ to the counter-affidavit) so that the 
matter may be considered afresh by the 
competent authority and a suitable order 
passed. 


44. The Special Appeal thus part- 
ly succeeds and partly fails. Only the 
first para of Clause (2) of the two im- 
pugned Notifications dated 24-4-1962 and 
30-9-1967, Annexure ‘A’ and ‘B’ is de- 
clared illegal and is quashed though it 
shall be open to the Board to make an 
additional charge only to the extent of 
the actual extra expenditure incurred 
by supplying electric energy to the peti- 
tioner at 6,600 volts. The Government 
Order contained in Annexure ‘6’ to the 
counter-affidavit and also the subsequent 
action taken by the Board on the basis 
of this G. O. are also quashed. The 
matter of the rates at which the peti- 
tioner could supply electricity to the 
consumers shall be considered again and 
final orders passed in‘ accordance with 
the law. Costs of both the Courts easy. 
Stay order is vacated. 


45. Pronounced under Chap. VII 
1 (2) of the Rules of Court, 1952. 
Appeal partly allowed. 
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Smt. Nirmala Chhabra, Petitioner v. 
Addl. District Judge, Lucknow and an- 
other, Respondents. 


Writ Petn. No. 682 of 1968, D/- 28-1- 
70. 


(A) Public Premises (Eviction of Un- 
authorised Occupants) Act (1958), Sec- 
tion 5 — Provision was ultra vires under 
Constitution of India, Article 13 (2) — 
Public Premises (Eviction of Unauthori- 
sed Occupants) (Amendment) Act (1968), 
Section 10E — The Amending Act can- 
not validate the Principal Act retrospec- 
tively. i 


Where the Principal Act is void ab 
initio under Article 13 (2) of the Consti- 
tution of India an Amending Act cannot 
validate it retrospectively. AIR 1967 SC 
1581 and 1969 All LJ 499, Ref.; AIR 1963 
SC 1667 and AIR 1964 SC 1230, Disting. 

(Para 6) 

(B) Constitution of India, Art. 13 (2) 

— Inconsistency with fundamental rights 


CN/DN/B407/70/GPC/C 


228 All. [Prs. 1-4] Nirmala v. Addl. Dist. Judge (Jagmohan Lal J.) 


— Provisions of Acts struck down under 
— Cannot be retrospectively validated 
by amending statutes. AIR 1963 SC 1667 
and AIR 1964 SC 1230, Disting. 
(Para 6) 
Cases Referred: Chronological 
(1969) 1969-2 SC (Notes) 618 = 1970 
SC Cri R 283. Mahal Chand 
Sethia v. State of Bengal 
(1969) 1969 All LJ 499 = 1969 All 
WR. (HC) 151. Banwarilal Tandon 
v. Military Estates Officer 
(1967) AIR 1967 SC 1480 (V 54) = 
1967-2 SCR 650, B. Shama Rao 


v. Union Territory of Pondicherry, 5 
(1967) AIR 1967 SC 1581 (V 54) = 

1967-3 SCR 399, Northern India 

Caterers Pvt. Ltd. v. State of a 


Punjab 

(1964) AIR 1964 SC 1230 (V 51) = 
1964-6 SCR b R. L. Arora v. 
State of U. 

(1963) AIR 1963 SC 1019 (V 50) = 
(1963) Supp (1) SCR 912. 
Mahendralal Jaini v. State of 


U. P. 

(1963) AIR 1963 SC 1667 (V 50) = 
1963-50 ITR 171, Rai Ramkrishna 
v. State of Bihar 

(1959) AIR 1959 SC 648 (V 46) = 
(1959) Supp (2) SCR 8, Deep 
Chand v. State of U. P. 5 


P. N. Mathur, for Petitioner: Chief 
Standing Counsel (for No. 1) and K. S 
Verma (for No. 2), for Respondents. 

ORDER :— This writ petition filed 
under Article 226 of the Constitution is 
directed against an order dated August 
10, 1967 passed by the Estate Officer, 
Lucknow Cantonment, under Section 5 of 
the Public Premises (Eviction of Un- 
authorised Occupants) Act, 1958 (annex- 
ure 3) directing the petitioner and her 
husband to vacate the house situate in 
Lucknow Cantonment which had origi- 
nally been allotted to the petitioner’s 
husband when he was posted as an Army 
Officer at Lucknow and which after his 
transfer continued to be occupied by the 
petitioner. An appeal filed against that 
order under Section 9 of the said Act 
was dismissed by the Additional District 
Judge, Lucknow, under his order dated 
7-8-1968 (annexure 4) on the preliminary 
ground that since the petitioner had not 
filed any objection against the notice 
issued to her under Section 4, she was 
not entitled to file this appeal. 

2. In this writ petition the peti- 
tioner challenges the validity of the 
aforesaid Act under which these pro- 
ceedings were taken and further ques- 
tions the legality of the appellate order 
passed by the Additional District Judge 
under which he dismissed the petitioner’s 
appeal without going into the merits 
oo 

The writ was cote on be- 
half pe opposite party No. 2 and a coun- 
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ter-affidavit was filed. I have heard the 
learned counsel for the petitioner and 
the learned Chief Standing Counsel. 


4. The point that was contended 
on behalf of the petitioner was that the 
Public Premises (Eviction of Unautho- 
rised Occupants) Act. 1958 was ultra 
vires in so far as it offended the princi- 
ples contained in Article 14 of the Con- 
stitution. The Punjab Public Premises 
and Land (Eviction and Rent Recovery) 
Act, 1959, of which the provisions were 
almost similar to the provisions of the 
said Act was struck down on this ground 
by the Supreme Court in Northern India 
Caterers Pvt. Ltd. v. State of Punjab, 
AIR 1967 SC 1581. In view of this 
Supreme Court decision. learned Chief 
Standing Counsel conceded that Sec- 
tion 5 of the said Act. as it was origi- 
nally enacted in 1958, was invalid be- 
cause it provided two parallel remedies 
to the Government to evict unauthorised 
occupants from their premises by either 
filing a suit under ordinary law of tha 
land in regular court or taking proceed- 
ings under this Act. He, however. con- 
tended that this Act was retrospectively 
amended by the Public Premises (Evic- 
tion of Unauthorised Occupants) (Amend- 
ment) Ordinance, 1968, which came in 
force on June 17, 1968 and was subse- 
quently replaced by the Public Premises 
(Eviction of Unauthorised Occupants) 
(Amendment) Act. 1968. Through this 
amendment a new Section 10-E was in- 
troduced which provided: 

“No civil court shall have jurisdic- 

tion to entertain any suit or proceeding 
in respect of the eviction of any person 
who is in unauthorised occupation of 
any public premises or the recovery of 
the arrears of rent payable under sub- 
section (1) of Section 7 or the damages 
payable under sub-section (2) of that 
section or costs awarded to the Central 
Government under sub-section (4-A) of 
Section 9 or any portion of such rent, 
damages or costs.” 
So it would be evident that after this 
amendment the Government could only 
proceed under the provisions of this Act 
to evict the unauthorised occupants from 
the premises and could not follow the 
remedy of ordinary regular suit. Sub- 
section (2) of Section 5 of the Amending 
Act gave retrospective effect to this Acti 
by providing: 

“Notwithstanding such repeal, any- 
thing done or any action taken under 
the Principal Act, as amended by the 
said Ordinance shall be deemed to have 
been done or taken under the principal 
Act as amended by this Act as if this 
Act had come into force on the 17th day. 
of June 1968”. 


The Ordinance was also retrospective in 
its operation from the date on which the 
principal Act had come in force in 1958. 
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5. On behalf of the petitioner it 
Is contended that since the principal Act 
was void ab initio under Article 13 (2) 
of the Constitution this Amending Act 
could not validate that Act retrospec- 
tively. In support of this contention re- 
Hance is placed on a recent decision of 
this Court in Banwari Lal Tandon v. 
Military Estates Officer. 1969 All LJ 499. 
It was held in this case: 


“Section 5 of the Act being void ab 
fnitio and the attempt to revive and to 
resuscitate it having failed, there is no 
valid provision of law under which the 
actions of the Military Estates Officer or 
the Cantonment Executive Officer in 
evicting the petitioner from the land in 
dispute can be sustained. The action is 
without the authority of any law.” 


In arriving at this decision the learned 
Single Judge had relied on three previ- 
ous decisions of the Supreme Court, 
Deep Chand v. The State of Uttar Pra- 
desh. AIR 1959 SC 648. Mahendra Lal 
Jaini v. State of U. P., AIR 1963 SC 1019 
and B. Shama Rao v. Union Territory 
of Pondicherry, AIR 1967 SC 1480. In 
all these three cases the original Acts 
had been struck down under Art. 13 (2) 
on account of their contravening the 
provisions of Fundamental rights con- 
tained In Part III of the Constitution. 
The subsequent attempts made by the 
legislature to revalidate those Acts 
through an amending Act and by giving 
retrospective effect to the same were held 
to be infructuous and not sustainable. 


6. The learned Chief Standing 
Counsel, however, argued that this deci- 
sion of the learned Single Judge needs 
reconsideration. He relied on three other 
decisions of the Supreme Court Rai 
Ramkrishna v. State of Bihar, AIR 1963 
SC -1667, R. L. Arora v. State of Uttar 
Pradesh, AIR 1964 SC 1230 and Mahal 
Chand Sethia v. State of Bengal, (1969) 2 
SC (Notes) 618. In these cases it was 
no doubt held by the Supreme Court 
that the legislature which is competent 
to pass a certain piece of legislation is 
also competent to pass that legislation 
with retrospective effect or to remove 
the defects found in a legislation already 
passed with retrospective effect. But in 
none of those decisions the legislation 
which was sought to be validated suffer- 
ed from the illegality contemplated by 
Article 13 (2). In the case of AIR 1963 
SC 1667 the Bihar Finance Act under 
which a tax on passengers and goods 
earried by public service motor vehicles 
was levied was originally held as invalid 
by the Supreme Court as contravening 
the provisions of Article 301, subsequent- 
ly those defects were removed through 
an amending Act which was given retro- 
spective effect. The validity of the 
amending Act was upheld. In the case 
of AIR 1964 SC 1230 certain notifications 
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issued by the State Government under 
the provisions of Land Acquisition Act 
had been struck down on the ground 
that they did not comply with the provi- 
sions of Sections 38 to 42 of that Act. 
Subsequently these sections were amend- 
ed by Parliament with retrospective ef- 
fect and providing at the same time that 
any notification issued under the origi- 
nal Act shall be deemed to have been 
issued under the amended Act. When 
these notifications were again challenged, 
their validity was upheld in view of this 
amending Act. The facts of the last case 
(1969) 2 SC (Notes) 618 have not been 
fully reported in the said report. It also 
does not appear to be a case in which 
the original Act was struck down under 
Article 13 (2). As such these decisions 
have no bearing on the question that is 
involved for decision in this case. For 
that proposition the three Supreme Court 
rulings cited above which have been re- 
lied upon by the learned Single Judge in 
the case of 1969 All LJ 499 are directly 
in point. In view of these decisions the 
incorporation of Section 10-E in the 
Public Premises (Eviction of Unautho- 
rised Occupants) Act, 1958 by amending 
the same in 1968 would not make it a 
valid legislation which was originally 
ultra vires under Article 13 (2) as of- 
fending the provisions contained in Part 
IM of the Constitution. On this ground 
alone this writ petition succeeds. It is 
not necessary for us to go into other 
question whether or not the Additional 
District Judge was justified in dismiss- 
ing the appeal on the preliminary objec- 
tion and in not going into the merits of 
the appeal. 


T. The writ is allowed. The 
orders passed by the opposite parties 
(amnexures 3 and 4) are quashed. The 
petitioner shall get his cost from con- 
testing opposite party No. 2. 


Writ petition allowed. 
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State of Uttar Pradesh, Petitioner v. 
The District Judge, Faizabad and others, 
Opposite Parties. 


Aili Petn. No. 756 of 1967, D/- 2-2- 
70. 


(A) Forest Act (1927), Section 17 — 
Appeal under — Forest Officer filing ap- 
peal — His signing on appeal described 
as ‘appeal filed on behalf of State Gov- 
ernment through forest department’ is in 
order — Civil P. C. (1908), O. 6, R. 14. 

(Para 2) 
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(B) Forest Act (1927) — U. P. Forest 
Manual, Para 276 — Para does not pro- 
vide procedure for filing appeals under 
Act — It relates only to filing of ordi- 
nary civil suits under Civil P. C. — Civil 
P. C. (1908), Order 6, Rule 14. 

(Para 2) 


f (C) Forest Act (1927), Section 17 — 
Appeal under — Not essential that Con- 
servator should sign memo of appeal — 
Section empowers Forest Officers to file 
and sign memo. (Para 2) 


(D) Forest Act (1927), Section 17 — 
Forest Officer — Divisional Forest Offi- 
cer is a Forest Officer within meaning of 
Section 17. (Para 2) 


(E) Forest Act (1927}, Section 18 — 
Delivery of memo of appeal — Delivery 
to Forest Setilement Officer by a sub- 
ordinate of appellant is sufficient com- 
pliance with this section. (Para 2) 


Chief Standing Counsel, for Peti- 
tioner; Chief Standing Counsel (for Nos. 
1 and 2) and S. L. Varma (for No. 3). for 
Opposite Parties. 


ORDER :— An objection under the 
Indian Forest Act was filed by opposite 
party No. 3 which was decided by the 
Forest Settlement Officer under Sec. 11 
of that Act. Against that order, an ap- 
peal was filed under Section 17 which 
was dismissed by the District Judge 
Faizabad opposite party No. 1 on two 
preliminary grounds that the memo of 
appeal was signed by a person who was 
not authorised to doso and that this memo 
‘of appeal was not properly presented. The 
Forest Department of the State Govern- 
ment feeling dissatisfied with this order 
of the District Judge has filed this Writ 
Petition which was contested on behalf 
of opposite party No. 3. 

2. I heard the learned Counsel 
for the parties. The learned Counsel for 
the petitioner referred to Section 17 of 
the Forest Act which as amended in its 
application to this State provides that any 
person who has made a claim under this 
Act, or any Forest Officer or other per- 
son generally or specially empowered by 
the State Government in this behalf, 
may present an appeal from such order 
to the District Judge. Section 18, as 
` amended in its application to this State, 
further provides that every appeal under 
Section 17 shall be made by petition in 
writing and may be delivered to the 
Forest Settlement Officer who shall for- 
ward it without delay to the District 
Judge. Sub-section (2) of Section 2 con- 
tains the definition of ‘Forest Officer’ as 
a person whom the State Government 
or any officer empowered by the State 
Government in this behalf, may appoint 
to carry out all or any of the purposes 
of this Act or to do anything required 
by this Act or any rule made thereunder 
to be done by a Forest Officer. The peti- 
tioner has filed a copy of the order dated 
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December 31, 1965 (Annexure 3) which 
shows that Sri N. N. Singh who was an 
Assistant Conservator of Forests was 
also promoted as Deputy Conservator of 
Forests Incharge of Afforestation Division 
Faizabad in place of Sri Girja Dayal who 
was directed to hand over charge of the 
Division to Sri N. N. Singh. Reference 
is then made to a Gazette Notification 
dated March 6, 1880 a copy of which is 
Annexure 5 which shows that the 
Lieutenant Governor authorised that 
within their respective charges, the Con- 
servator of Forests, all Deputy Conser- 
vators and other Officers named therein 
whether in permanent or temporary em- 
ployment, were authorised to do all acts 
and exercise all powers that are provid- 
ed by the Forest Act to be done or exer- 
cised by any Forest Officer. It is con- 
tended that in view of these provisions 
Sri N. N. Singh who had admittedly signed 
the memo. of appeal shall be deemed to 
be a Forest Officer within the meaning 
of S.17 ofthe Act. Itis further contended 
that so far as the presentation of the 
memo. of appeal is concerned it has been 
admitted by opposite party No. 3 also in 
para 4 of his counter-affidavit that this 
memo. was presented by the Forest Sec- 
tion Officer to the Forest Settlement Officer 
who forwarded ittothe District Judge on 
9-8-1966. This is in accordance with 
the provisions of Section 18 as mention- 
ed above. The learned District Judge 
has relied on Para 276 of the Forest 
Manual which provides that under the 
Code of Civil Procedure the suits, ap- 
plications and written-statements ete. 
filed on behalf of the forest department 
shall be signed by the Conservator. This 
however, relates only to the filing of 
ordinary civil suits ete. under the Code 
of Civil Procedure and not an appeal 
filed under Section 17 of the Forest Act. 
For filing such an appeal the ‘Act ftself 
empowers the Forest Officer to do so 
who can certainly sign the memo of ap- 
peal. The learned counsel for the oppo- 
site party however, pointed out that the 
appeal was filedin this case on behalf of 
the State Government through forest de- 
partment andnot by the Forest Officer 
himself as evident fromthe memo. of ap- 
peal (Annexure 2 to the Writ petition). 
It is true that in the description of the 
appellant, it has been mentioned “the 
State of Uttar Pradesh through Forest 
Department,” but in substance, it was an 
appeal filed by Sri N. N. Singh, Divi- 
sional Forest Officer Faizabad who, as 
we have seen above, was a Forest Officer 
within the meaning of Section 17. A 
Forest Officer filing an appeal under 
Section 17 obviously does so on behalf 
of the State Government and not on his 
personal behalf as is clearly implicit in 
the language of this Section. It was also 
argued that the memo of appeal was pre- 
sented to the Forest Settlement Officer 
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by the Forest Section Officer as admit- 
ted by the petitioner and not by this 
Divisional Forest Officer or Deputy Con- 
servator of Forests. The petitioner has, 
however, alleged in Para 11 of the Writ 
Petition that the Forest Section Officer 
had the rank of Deputy Ranger. Sec- 
tion 18 only provides that the memo. of 
appeal shall be delivered to the Forest 
Settlement Officer and it does not speci- 
fically say that it shall be delivered to 
him by the appellant himself who had 
signed the memo. of appeal. Under these 
circumstances, the Divisional Forest Offi- 
cer could have the memo. of appeal 
delivered to the Forest Settlement Offi- 
cer through the subordinate and that 
would be sufficient compliance of Sec- 
tion 18. In my opinion, the learned 
District Judge has wrongly thrown out 
this appeal on these preliminary grounds 
without going into the merits of the 
case. The Writ Petition is therefore al- 
lowed. The order passed by the District 
Judge dated 7-7-1967 (Annexure 4) is 
quashed. In the circumstances of the 
case, the parties shall bear their own 
costs. 

Petition allowed. 
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Ram Rup Pandey, Applicant v. R. K. 
paged and others, Opposite Parties. 


Criminal a Contempt No. 137 of 
1968, D/- 29-1-1970 
Contempt of Courts Act (1952), Sec- 
tion 3 (1) — Power of Committal is dis- 
eretionary — Alternative mode of re- 
dress available — In the absence of spe- 
cial reason, High Court will not exercise 
its powers — Infringement of order of 
injunction passed by Subordinate Court 
~- Exercise of contempt jurisdiction. 
Where an application was filed in 
High Court invoking its powers to punish 
contemners for disobedience of an order 
of injunction passed by Subordinate 
Court it was held that the High Court 
should not exercise its discretionary 


jurisdiction under the Contempt of Courts. 


Act in a case where a detailed enquiry 
could be made under Order 39, Rule 2, 
sub-rule (3), Civil P. C., by the Court 
which had passed the injunction order. 
It is true that in a case where the con- 
tempt is serious and there is an appre- 
hension that the Subordinate Court 
whose order has been disobeyed may not 
be able to award adequate sentence, or, 
it may otherwise find itself in difficul- 
ties in dealing with the case, High Court 
may take action under the Act notwith- 
standing the specific provisions of O. 39, 
R. 2, sub-rule (3), Civil P. C. But such 
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cases must be exceptional and clear. As 
there was no special reason, High Court 
declined to exercise its powers. AIR 
1960 Mad 21 and AIR 1952 Trav-Co 
113, Relied on; AIR 1952 SC 149, Dis- 
tinguished. (Paras 7 and 10) 


Cases Referred: Chronological Paras 


(1966) AIR 1966 Mad 21 (V 53) = 
1965-2 Mad LJ 162 = 1966 Cri 
LJ 35, Ramalingam v. Mahalinga 
Nadar kA 
(1952) AIR 1952 SC 149 (V 39) = 
1952 Cri LJ 832, B. R. Reddy v. 
State of Madras a 


(1952) AIR 1952 Trav-Co 113 (V 39) 
= 1952 Cri LJ 658, U. C. Thomas 
v. Thomokutty 6 
(1945) AIR 1945 PC 147 (V 32) = 
47 Cri LJ 61, Ali Mahomed Ada- 
malli v. Emperor 5 


A. D. Giri, for Applicant; J. P. Bhat- . 
nagar, K. N. Singh and S. N. Singh, for 
Opposite Party No. 3; S. K. Tewari, G. 
K. Shukla and R. D. Gupta, for Opposite 
Parties. 


ORDER :— This is an application 
filed under the Contempt of Courts Act, 
1952 (hereinafter referred to as ‘the Act’) 
invoking the powers of this Court to 
punish the alleged contemners contest- 
ing opposite parties for a contempt of 
an order of this Court and another con- 
tempt of an injunction of the Munsif, 
Mirzapur, said to have been awarded on 
Sth of November, 1968, prohibiting the 
holding of an election which was to be 
held by opposite party No. 1, the 
Adhvyaksha (the Collector and District 
Magistrate of Mirzapur), on 9th Novem- 
ber, 1968. 


2. So far as the contempt of any 
order of this Court is concerned, no order 
or direction of this Court given to any 
of the opposite parties has been placed 
before me which could have been said 
to have been disobeyed. What is alleged 
by the petitioner, who is a practising 
Jawyer in Mirzapur and a member of 
the Managing Committee of Babulal Jais- 
wal Inter College, is that opposite party 
No. 2, one Shankar Lal Chaurasia had 
filed a writ petition in this Court claim- 
ing that he and opposite party no. 3, 
Purshottam Jaiswal, were the nominated 
members of the Managing Committee. It 
is alleged that the right to the member- 
ship of the Managing Committee was 
claimed on the ground that they, once 
having been nominated by certain donors 
Messrs. Bhagirath Ram Garib, continued 
as nominated members irrespective of 
the wishes of the donors. The order on 
the aforesaid writ petition, of which a 
copy is filed as annexure ‘C’ to the ap- 
plication before me, shows that the peti- 
tion was dismissed on the ground that 
a donor who nominates a member could 
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withdraw the nomination at any time the 
donor wanted to do so. In other words, 
the petitioner could not claim a right 
which was enforcible under Article 226 
of the Constitution. The right depended 
on the sweet-will of the donor. This 
Court did not decide that the opposite 
parties Nos. 2 and 3 to the application 
before me now, whose rights were under 
consideration, could not be members at 
all of the Managing Committee in any 
case whatsoever. There was no order 
or direction given to any party or per- 
son, the writ petition having been dis- 
missed at the admission stage. There 
could, therefore. be no contempt of any 
order of this Court in merely holdi 
an election on 9-11-1968. 


3. The second contempt, how- 
ever, is alleged to consist of a disobe- 
dience of an injunction granted by the 
learned Munsiff of Mirzapur in a suit 
filed by the applicant now before me, 
as plaintiff in which he impleaded op- 
posite parties Nos. 1 to 3 as defendants 
along with four others. No copy of the 
actual order passed by the learned Mun- 
siff has been filed by the applicant. It 
is, therefore, not possible to say what 
the precise terms of that injunction order 
were. It is also not stated that the ap- 
plicant prayed for any steps. such as 
the appointment of a commissioner, to 
serve the Munsif's order immediately on 
opposite party No. 1 as he should have 
done, or that any such order for ensur- 
ing service was actually passed by the 
learned Munsiff. However, even assum- 
ing that there was such an order, the 
question arises whether the applicant 
should not be left to his remedy pro- 
vided under Order 39, Rule 2, sub-r. (3) 
of the Civil P. C.. instead of permitting 
him to invoke the jurisdiction of this 
Court under the Act. 

4. A preliminary objection has 
been taken on behalf of the contesting 
opposite parties that this is not a suit- 
able case for proceeding further as an 
alternative remedy is available to the 
applicant. In support of this proposition, 
reference was made to B. R. Reddy v. 
State of Madras, AIR 1952 SC 149 where 
an objection was taken to the jurisdic- 
tion of the High Court to proceed under 
the Act on the ground that the alleged 
contempt constituted an offence punish- 
able under Section 499, I. P. C. Section 2 
sub-section (3) of the Act lays down as 
follows:— 

“No High Court shall take cogni- 
zance of a contempt alleged to have been 
committed in respect of a court subordi- 
nate to it where such contempt is an of- 
tl punishable under the Indian Penal 
Code.” 


Jt was clarified by the Supreme Court 
that the jurisdiction of the High Court 
was only barred where the alleged ‘of- 
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fence of contempt was itself punishable 
as a contempt under the Indian Penal 
Code. Thus, the jurisdiction would be 
barred in a case in which an offence 
under Section 228 I. P. C. was committed 
by the alleged contemner. In the course 
of its judgment the Supreme Court 
observed:— 

“It seems, therefore, that there are 

offences. which are punishable as con- 
tempt under the Indian Penal Code and 
as subordinate courts can sufficiently 
vindicate their dignity under the provi- 
sions of criminal law in such cases the 
legislature deemed it proper to exclude 
them from the jurisdiction of the High 
Court under Section 2 (3), Contempt of 
Courts Act but it would not be correct 
to say that the High Court's jurisdiction 
is excluded even in cases where the act 
complained of, which is alleged to con- 
stitute contempt. is otherwise an offence 
under the Indian Penal Code.” 
Hence, it was held by their Lordships that 
an offence punishable under Section 499, 
I. P. C. may also constitute a punishable 
ground of action under the Act by a 
High Court. This case does not directly 
help the opposite parties before me. 

5. Another case cited was Ali 
Mahomed Adamalli v. Emperor, AIR 
1945 PC 147 where the Privy Council 
held that “the question of committal or 
non-committal is one for the exercise of 
the discretion of the Court before whom 
the application to commit is brought, 
and unless there is found to be a serious 
disregard of the principles of natural 
justice, their Lordships would be slow 
to interfere with that discretion” It 
went on to observe: “No doubt the fact 
that there is another remedy available 
is a matter for the Court to consider 
when exercising its discretion whether 
to commit or not to commit, but on the 
other hand the desirability of speed and 
the necessity of ensuring that the orders 
of the Court should be obeyed are also 
matters of importance. The Court may, 
therefore. consider that after two years 
of disobedience a heavier fine than that 
permitted by the Waqf Act should be 
imposed, or in a proper case that im- 
prisonment should be awarded”. In that 
case, the alleged contempt was the fail- 
ure of a Mutawalli to furnish informa- 
tion which also constituted an offence 
under the Waqf Act. Here also the pro- 
visions of Section 2, sub-section (3) of the 
Act were construed by the Privy Coun- 
cil. It held that, although the jurisdic- 
tion of the Court was not barred, vet, 
the power to take action was discre- 
tionary. If that is so, the grounds upon 
which a discretionary relief is granted 
or refused would be open for either side 
to urge in a case such as the one before 
me now. 

6. Reference was also made to a 
Full Bench decision of the Travancore- 
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Cochin High Court in N. C. Thomas v. 
Thomokutty, AIR 1952 Trav-Co 113 
where an order under Section 144, Cr. 
P. C. was alleged to have been disobeyed. 
It was held there that. there being an 
alternative mode of redress against such 
a violation, the powers of the Court 
under the Act should not be invoked al- 
though its jurisdiction was there. 


7. Mr. K. N. Singh, appearing for 
the Adhyaksha. relied on A. Ramalingam 
v. V. V. Mahalinga Nadar. (1965) 2 Mad 
LJ 162 = (AIR 1966 Mad 21) where it 
was held that the High Court should not 
exercise its discretionary jurisdiction 
under the Act in a case where a detail- 
ed enquiry could be made under O. 39, 
R. 2, sub-rule (3). Civil P. C., by the 
Court which had passed the injunction 
order. . This case is a direct authority 
which supports the submission of the 
alleged contemners. 


8. It is true that in a case where 
the contempt is serious and there is an 
apprehension that the Court whose order 
has been disobeyed may not be able to 
award adequate sentence, or it may 
otherwise find itself in difficulties in 
dealing with the case, this Court may 
take action under the Act notwithstand- 
ing the specific provisions of Order 39, 
Rule 2, sub-rule (3), Civil P. C. which 
provides as follows:— 


“In case of disobedience, or of breach 
of any such terms, the Court granting 
an injunction may order the property of 
the person guilty of such disobedience 
or breach to be attached. and may also 
order such person to be detained in the 
civil prison for a term not exceeding six 
months, unless in the meantime the 
Court directs his release.” 


But, such cases must be exceptional and 
clear. I do not find any special reason, 
in the case before me. for dealing with 
the alleged contempt under the Act, 
here. The opposite party no, 1 is not 
even the Adhyaksha or Collector and 
District Magistrate of Mirzapur now. 

9. In the instant case, I find that 
the applicant had sworn an affidavit in 
this Court in support of the application 
before me in which he asserted that the 
Adhyaksha, who was presiding at the 
meeting at the college on 9-11-1968, was 
informed. before the actual voting com- 
menced, by means of an application and 
an affidavit that this Court had already 
held that opposite parties Nos. 2 and 3 
had ceased to be members of the Manag- 
ing Committee and had no right to vote 
and also that the Court of the Munsif, 
Mirzapur. had issued an injunction re- 
straining the Adhyaksha from holding 
the election. The first assertion was not 
quite correct as this Court had not held, 
as is evident from the copy of the order 
ef this Court (Annexure ‘C’), filed by 
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the applicant. that opposite parties. were 
not members and not entitled to vote, 
but it had only expressed the view that, 
on the assertion made by the petitioner 
before this Court on that occasion, the 
petitioner, S. L. Chaurasia, would not 
have a legally enforcible right. The 
second allegation was made, in paragraph 

of the application (corresonding to 
paragraph 10 of the supporting affidavit), 
in such a way as to create the impres- 
sion that information of the learned 
Munsif's order was also given to the 
Adhyaksha by means of an affidavit. 
Copies of the alleged application and affi- 
davit (Annexures ‘A’ and ‘B’) were, how- 
ever. also filed by the applicant. It is 
only the application which mentions the 
Munsifs order. The so-called affidavit 
also begins as though it was an applica- 
tion. Each of its paragraphs, however, 
contains a swearing clause so as to make 
it look like an affidavit. The applicant, 
who is a practising lawyer. called it an 
“affidavit™ in paragraph 9 of the appli- 
cation. which was reproduced in para- 
graph 10 of the supporting affidavit sworn 
by him. and he called it ‘the accompany- 
ing affidavit’, in paragraph 10 of the ap- 
plication which was repeated in para- 
graph 11 of the supporting affidavit, so 
that there could be no room for any 
doubt that the applicant was asserting, 
by means of a solemnly sworn affidavit 
filed in this Court, that he had filed an 
affidavit before the Adhyaksha. But, 
when Sri R. K. Bhargava. the Adhyaksha . 
filed a counter-affidavit denying that any 
application or affidavit was filed before 
him by the applicant at the meeting, the 
applicant admitted that he had not filed 
an affidavit but pleaded that it was only 
a draft of an affidavit which could not 
be sworn by him as he was in a hurry. 
The manner in which the applicant has 
drafted and sworn some ofthe paragraphs 
of his affidavits does indicate that the 
applicant is careless. I find, for example, 
in paragraph 32 of his Rejoinder affida- 
vit, in reply to the counter-affidavit of 
the Adhyaksha. R. K. Bhargava, the ap- 
plicant has used the word “so” for 
“Sworn”. The explanation for the asser- 
tion made in the affidavit filed in this 
Court in support of the application, 
about the filing of an affidavit before the 
Adhyaksha on 9-11-1968, which is now 
admitted to be incorrect, is not quite 
satisfactory. But, as a suit was filed by 
the applicant after 9-11-1968, in the 
Court of the Munsif. in which, according 
to paragraph 23 of the counter-affidavit 
of Sri R. K. Bhargava. the election of 
the Vice President and Treasurer have 
been challenged and the correctness “of 
the versions of each side, as to what 
took place at the meeting, of 9-11-1968 
has still to be determined, I think it ex- 
pedient and proper to leave determina- 
tion of correct facts about the meeting 
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of 9-11-1968 in proceedings 
pending. 

10. It may be mentioned that the 
applicant participated in the election at 
the meeting and stood for the office of 
Vice-President. If detailed evidence 
were taken, it may transpire that .the 
applicant had participated in the election 
because he took the chance of being 
elected and that he did not really convey 
the information to the Adhyaksha so 
that he may raise the question about the 
validity of the election in case he was 
not elected. On the other hand, it is 
submitted on behalf of the applicant that 
information was given and that it is in- 
conceivable that the applicant should 
after having learnt of the order of the 
Jearned Munsif, not bring it to the notice 
of the Adhyaksha who was presiding at 
the meeting. Whether the applicant had 
actually informed the Ahdyaksha, who 
was presiding at the meeting, by giving 
some reliable proof or he had refrained 
from giving information and had parti- 
cipated in the election due to some 
ulterior object in view, are matters 
which cannot be decided by this Court 
on such evidence as there is before it. 
It necessarily involves taking of oral 
evidence of members of the managing 
committee and the cross-examination of 
witnesses before whom the communica- 
tion to the Adhyaksha is alleged to Sava 
been made. The applicant could, if 
oiea es under Order 39 Rule 53 
“1() C C. and show the court of the 
Munsif co the Adhyaksha had dis- 
-lobeyed its order notwithstanding its 
communication to the Adhyaksha in a 
reliable manner. The evidence here is 
not sufficient for a satisfactory decision 
of this question. And, it is not a case 
in which this Court should, in exercise 
of its discretionary powers to take pro- 
ceedings for contempt of the authority 
of a subordinate court, proceed further 
notwithstanding the existence of an al- 
ternative procedure provided by O. 39, 
R. 2 (3), Civil P. C. for punishing dis- 
obedience of an injunction granted under 
Order 39, Rule 1, Civil P. C. Accordingly, 
I dismiss this application and discharge 
the notices against opposite parties. 

1i. The applicant is a practising 
lawyer. He is expected to be fully aware 
of the contents of any affidavit sworn 
by him and to take care that it does not 
contain the kind of allegation made by 
him about an affidavit filed, the incor- 
rectness of which was admitted by the 
applicant, even due to negligence, if the 
mis-statement could really be attributed 
‘to negligence. He should also have 
knôwn that, even on allegations made by 
him, the opposite parties 2 and 3, could 
not be held responsible for holding the 
election in which the applicant hi 
had participated just as they had done. 
However, as the case had not proceeded 


already 
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beyond the stage of notice to each of the 
three opposite parties who had to engage 
counsel and file counter-affñdavits, I 
award Rs. 100/- only as costs to each of 
the three opposite parties. I also award 
Rs. 100/- as costs to the Government Ad- 
vocate to whom notice was sent. 


Application dismissed. 
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Rikhab Dass, Applicant v. Smf, 
Chandro and others, Opposite Parties 


Civil Revn. No. 120 of 1967, D/- 23- 
2-1970 against order of Akhtar Hussain, 
ist Addl. Dist. J., Meerut, D/- 24-11-1966. 

(A) Limitation Act (1908), Section 5 
~~ Extension of period of limitation — 
Section not applicable to institution of 
suits, (Para 5) 

(B) Limitation Act (1908), Sections 3 
(1) and 5 — Dismissal of suits etc. insti- 
tuted after period of limitation — Sub- 
section does not extend operation of Sec- 
tion 5 to suits. (Para 5) 

(C) Limitation Act (1908), Section 14 
-— Exclusion of time in counting period 
of limitation — Only time spent with 
due diligence in bona fide prosecution of 
ERA in wrong Court liable to be exelu- 

Time between date of order of re- 
turn of plaint for its presentation in pro- 
per Court and date of such presentation 
is not counted for exclusion except for 
reasonable time spent for going to place 
of proper Court. 

Delay due to sickness is not excu- 
sable. (Para 6) 

A. Banerji, for Applicant. 

RDER :— This is an application in 
revision by a plaintiff. The material 
facts are that the plaintiff-applicant had 
filed a suit against the opposite party 
for recovery of Rs. 250/- on the basis of 
a pronote dated 30th April, 1961. The 
suit was initially filed in the Panchayati 
Adalat and it was decreed by that Court. 
The defendant-opposite party filed an 
application in revision before the learn- 
ed Munsif under Section 89 of the Pan- 
chayat Raj Act (U. P. Act No. 26 of 
1947) against the decree passed by the 
Panchayati Adalat. The learned Munsif 
found that the Panchayati Adalat had 
no jurisdiction to entertain the suit and 
he directed that the plaint be returned 
to the plaintiff for presentation to the 
proper court. The order of the learned 
Munsif directing return of the plaint was 
made on the 6th March, 1965. The plain- 
tiff took back the plaint of the suit and 
filed it in the Small Cause Court on 
the 23rd March, 1965. 

2. The Judge, Small Cause Court 
found that the suit was barred by time 
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and he dismissed it by his order dated 
29-4-66. The plaintiff thereupon filed a 
petition in revision before the learned 
District Judge, but it proved futile. The 
learned District Judge found that al- 
though the order returning the plaint 
for presentation to proper court had 
been passed by the Munsif on the 6th 
March, 1965 the plaintiff did not file 
the plaint in the court of small causes 
until March 23, 1965. In the opinion of 
the learned District Judge the plaintiff 
did not sufficiently account for the delay 
in filing the plaint on March 28, 1965. 
He observed that the affidavit sworn by 
the plaintiff to the effect that he was 
unable on account of illness to take back 
the plaint for presentation to the proper 
Court earlier than March 23, 1965 was 
unconvincing. He therefore, dismissed 
the application in revision by his order 
dated 24th November, 1966. Hence this 
application. 


3. Sri A. Banerji appearing for 
the applicant contends that as there was 
no counter-affidavit controverting the 
averments made by the plaintiff in his 
affidavit regarding his illness, it was 
incumbent on the part of the learned 
District Judge to have accepted the same 
and condoned the delay. He argued that 
the learned District Judge exercised his 
jurisdiction with material irregularity 
by rejecting the affidavit sworn by the 
plaintiff. The learned counsel for the 
applicant relied on Sections 5 and 14 of 
the Limitation Act in support of his con- 
tention that the delay in presentation of 
the plaint of the suit to proper court 
should have been condoned by the learn- 
ed District Judge particularly when 
there was no counter-affidavit sworn by 
the defendant-opposite party in rebuttal 
2 statements in the plaintiffs affida- 
vit. 

4, The learned District Judge it 
appears, has given the plaintiff the bene- 
fit of Section 14 of the Limitation Act 
and excluded the period from the 20th 
April, 1964 to the 6th March, 1965 during 
which the plaintiff had been prosecuting 
the suit bona fide in a wrong court with 
due diligence. The learned District Judge 
however, observed that the plaintiff 
should bave accounted for satisfactorily 
each and every day from the 6th of 
March, 1965 when the plaint of the suit 
was ordered to be returned until the 
23rd of March, 1965 when it was filed 
in the Small Cause Court. As already 
stated, the District Judge held that the 
plaintiff had failed to explain the delay 
for the period between the 6th March, 
1965 and the 23rd March, 1965. 


5. In my opinion, the contention 
of the learned counsel for the applicant 
that the delay should have been con- 
doned under section 5 of the Limitation 
Act is untenable. Even if it is assumed 
that the plaintiff was really incapacita- 
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ted by reason of his illness from taking 
back the plaint from the court of the 
learned Munsiff on 6-3-1965 or shortly 
thereafter, the benefit of Section 5 of 
the Limitation Act would not be avail- 
able to him. Section 5 of the Limita- 
tion Act runs as follows: 


“Any appeal or any application other 

than an application under any of the 
provisions of Order XXI of the Code of 
Civil Procedure, 1908 may be admitted 
after the prescribed period if the appel- 
lant or the applicant satisfies the court 
that he had sufficient cause for not pre- 
ferring the appeal or m g the appli- 
cation within such period.” 
It would be noticed that Section 5 is 
limited in its application to an “appeal” 
or an “application” (other than an ap- 
plication under Order 21, Civil P. C). 
Section 5 does not apply in terms to ex- 
tend the limitation prescribed for insti- 
tution of suits in the Schedule to the 
Act. Sri Banerji referred to the provi- 
sions of sub-section (1) of Section 3 of 
the Act which says: 


“Subject to the provisions contained 
in Sections 4 to 24 (inclusive) every suit 
instituted, appeal preferred, and appli- 
cation made after the prescribed period 
shall be dismissed although limitation 
has not been set up as a defence.” 


The learned counsel for the applicant 
contended that the language of sub-sec- 
tion (1) of Section 3 makes it clear that 
suits, as much as appeals and applica- 
tions, are subject to the provisions con- 
tained in Sections 4 to 24, including Sec- 
tion 5. I do not think, however, that 
such a construction follows from the lan- 
guage of Section 3 (1). As I have al- 
ready pointed out Section 5 is quite ex- 
plicit in its terms and it excludes suits 
from its ambit. Section 5 is restricted 
in its application to appeals and applica- 
tions (other than applications made under 
any of the provisions of Order 21, Civil 
P. C.). The true construction of sub- 
section (1) of Section 3 is that a suit, 
appeal oor application if time-barred, 
shall be dismissed after the prescribed 
period, even though limitation has not 
been pleaded in defence, except when 
such limitation is extended by the provi- 
sions of Sections 4 to 24 (inclusive) ap- 
plicable to such suit, appeal or applica- 
tion, as the case may be. Section 3 (1) 
does not extend the operation of Sec. 5 
of the Limitation Act to suits also. Even 
ra the plea of the plaintiff that he was 

ill during the period from 6-3-1965 and, 
therefore, was not in a position to take 
the plaint from the court of the Munsif 
for presentation to the Small Cause Court 
is accepted, Section 5 would not apply 
to save limitation. 


6. Under Section 14 of the Limi- 
tation Act only the period during which 
the plaintiff prosecuted the suit bona 
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fide in a wrong court with due diligence, 
is liable to be excluded. The learned 
District Judge has rightly held that 
under this section, the plaintiff-applicant 
was entitled to exclusion of time until 
6-3-65 when the Munsif directed return 
of the plaint for presentation to proper 
court. It was incumbent on the plain- 
tiff to file the plaint in the Small Cause 
Court on 6-3-65. If, however, the Small 
Cause Court was situate at a different 
place. and it was not physically possible 
to present the plaint there on 6-3-65 the 
plaintiff would be entitled only to exclu- 
sion of the period reasonably required 
for the purpose of the journey. In no 
case, the plaintiff can plead illness to 
justify presentation of the plaint to the 
Small Cause Court on 23-3-65. The 
learned Small Cause Court Judge has 
not believed the plea of illness but even 
if the plaintiff had been actually ill his 
personal presence was not required in 
the Small Cause Court for institution of 
the suit. The delay cannot, therefore, 
be condoned under Section 14 of the 
Limitation Act and, as already noted, 
Section 5 is not applicable to suits. 

The application in revision is, there- 
fore, dismissed. As, however, the oppo- 
site parties have not put in an appear- 
ance in this revision, I make no order as 


to costs. 
Application dismissed. 
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Mst. Chandra Kali, Petitioner v, 
Sitaram and others, Opposite Parties. 
Civil Mise. Writ Nos. 439 and 440 of 
1965, D/- 16-1-1970. 
Constitution of India, Article 226 — 
Writ petition — Res judicata — Princi- 
ple of — Applicability — (Civil P. G 
(1908), Section 13). 
Where a writ petition against a judg- 
ment decided on merits is dismissed 
even on technical ground of non-service 
on opposite party and if the dismissal 
results in confirming the judgment, the 
dismissal operates as res judicata — AIR 
1969 All 504 (FB), Dist; AIR 1966 SC 
11332, (Paras 6 and 7) 
Cases Referred: Chronological Paras 
§1969) AIR 1969 All 504 (V 56) = 
1968 AI LJ 1047 TE zal Narain 
Har Narain v. Bulaki D 

(1966) AIR 1966 SC 1332 (V 53) = 
1966-3 SCR 300, Sheodan Singh 
v. Daryao Kunwar 2, 5 


B. B. Singh. for Petitioner; U, K. 
Misra, for Opposite Parties. 


ORDER :— Writ Petition No. 439 of 


1965 and Writ Petition No. 440 of 1965, 
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in which the parties are the same, are 
directed against the orders of the Settle- 
ment Officer, (Consolidation) dated 25-2- 
64 and that of the Deputy Director of 
Consolidation dated '7-9-64. 

2. Mr. U. K. Misra. learned coun- 
sel for the contesting respondent, has 
raised a preliminary objection to the 
maintainability of these petitions. It is 
urged that. as the connected writ peti- 
tion no. 177 of 1965, between the same 
parties. challenging the validity of the 
aforesaid decisions of the Settlement Offi- 
cer and Deputy Director of Consolidation 
had already been dismissed by this Court 
on 28-11-69. the impugned orders have be- 
come final and these petitions in which 
the validity of the same order was chal- 
lenged are not maintainable. Reliance 
is placed by the learned counsel on a 
decision of the Supreme Court in the 
case of Sheodan Singh wv., Daryao Kun- 
war, AIR 1966 SC 1332. 


3. Sri B. B. Singh, learned coun- 
sel for the petitioner. on the other hand, 
has contended that as the writ petition 
no. 177 of 1965 has not been dismissed 
on merits but on a technical ground, in- 
asmuch as the opposite parties nos. 1 to 
4 therein had not been served. the afore- 
said order of dismissal cannot create a 
bar in law to the maintainability of these 
petitions. Learned counsel has invited 
my attention to a Full Bench decision of 
this Court in the case of Jai Narain Har 
Narain v. Bulaki Das. 1968 All LJ 1047 
= (ATR 1969 All 504 (FB)). 


4, The Full Bench decision, refer- 
red to by the learned counsel for the 
petitioner, is able on facts. 


5e The Full Bench was dealing 
with a case in which two suits were con- 
solidated and disposed of by one com- 
mon judgment in which separate decrees 
‘were prepared. A first appeal was filed 
in the High Court against one decree 
but no appeal was filed against the other 
decree. When first appeal came up for 
hearing before the High Court a preli- 
minary objection was taken that as no 
appeal was filed against the other decree 
the judgment of the subordinate court 
had become final and the first appeal 
stood barred by res judicata. This argu- 
ment was repelled by the Full Bench 
on the ground that it is the decision 
which creates a bar of res judicata and 
not a decree and as all that could be 
done to get rid of the judgment of the sub- 
ordinate court had been done by filing 
an appeal against the same, that judg- 
ment could not be held to have become 
final. While dealing with the facts of 
the case it was inter alia, observed by 
the Full Bench that ~ 

“If the appellants in the instant ap- 
peal had also appealed against the decree 
passed in the other suit, and in that ap- 
peal the judgment passed by the trial 
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court had been confirmed by this Court, 
then it could be contended that the in- 
stant appeal was barred by res judicata 
because in that case the decision of 
the trial court would stand affirmed by 

is Court and the case would have been 
similar to Sheodan Singh v. Daryao Kun- 
war.” 

6. Inthe instant case the parties in 
the three writ petitions are the same all of 
which are directed against the same judg- 
ment of the Settlement Officer and 
Deputy Director of Consolidation. There 
thing on the record to suggest that 
the subject matter of the writ petition 
No. 177 of 1965 was different than those 
of writ Nos. 439 and 440 of 1965. It is 
true that the connected writ no. 177 of 
1965 ‘was dismissed because no steps had 
been taken to serve contesting opposite 
parties nos. 1 to 4 and the question in 
issue was not decided on merits. Even 
then the result of the dismissal of the 
aforesaid writ is that the impugned judg- 
ment of the Settlement Officer and the 
Deputy Director have become final and 
no challenge ean be raised against them 

these two writs. In Sheodan Singh's 
case, AIR 1966 SC 1332 it was. inter alia, 
observed by the Supreme Court: 

“It is true that the High Court dis- 
missed the appeals arising out of suits 
Nos. 77 and 91. either on the ground 
that fit was barred by limitation or on 
the ground that steps had not been 
taken for printing the records. Even so 
the fact remains that the result of the 
dismissal of the two appeals arising from 
suits Nes. 77 and 91 by the High Court 
on these grounds was that the decrees 
of the Additional Civil Judge who decid- 
ed the issue as to title on merits stood 
confirmed by the order of the High 
Court. In such a case even though the 
order of the High Court may itself not 
be on merits, the result of the High 
Court decision is to confirm the decision 
on the issue of the title which had been 
given on the merits by the Additional 
Civil Judge and thus in effect the High 
Court cenfirmed the “decree of the trial 
Court on the merits whatever may be 
the reason for the dismissal of the ap- 











T. In the instant case, as the con- 
nected writ petition had been dismissed, 
the result is that the impugned judg- 
ments have been confirmed whatever 
may be the reason. 

8- In the result the preliminary 
objection raised on behalf of the respon- 
dents prevails and these writ petitions 
are dismissed, There will be no order 


ay to casts. E 
Writ petitions dismissed. 
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K. C. PURI AND G. S. LAL, JJ. 
Har Sharan Varma, Petitioner v: 
Tribhuvan Narain Singh, Chief Minister, 
U. P. and others, Opposite Parties. 


ante Petn. No. 1402 of 1970, D/- 4-11« 


(A) Constitution of India, Art. 164 (4) 

-— No bar in the Constitution to appoint 
a person, who is not a member of Legis- 
a as Minister — Scope of Art. 164 
The Constitution does nowhere pro- 
vide that a person who is not already a 
member of the Legislature cannot be ap- 
pointed a Minister (which word includes 
the Chief Minister) of a State. There is 
no qualification laid down in Art. 164 
or any other Article as to who may be 
appointed as a Minister or Chief Minis- 
ter. (Para 11) 
Clause (4) of Article 164 deals with 

a ease of a Minister who is not a mem- 
ber of the Legislature of the State for 
six consecutive months. It does nof 
state that a Minister must have been a 
member of the Legislature at the time 
he came to be appointed as a Minister. 
As a matter of fact, indirectly it indi- 
cates that a person who is not a mem- 
ber of the Legislature of the State may 
be a Minister, though if he remains in 
that position, that is to say, he does not 
become a member of the Legislature of 
the State, for six consecutive months of 
his becoming a Minister, then he will 
cease to be a Minister. (Paras 6. 11) 
If a Minister who is not a member 

of the Legislature of a State sits therein, 
he does not come under the mischief of 
Article 193 because he does not purport 
to sit there as a member of the Legisla- 
ture. He may come within that Article 
if he votes. (Para 9) 
If the Governor feels satisfied that 

a majority of the members of the Legis- 
lative Assembly have confidence in a 
particular person, even if he is not a 
member of the Legislative Assembly or 
of the Legislative Council, and they want 
im to form the Council of Ministers, 
then the requirements of Clause (2) of 
Article 164 shall be satisfied and_ no ex- 
press provision or principle underlying 
this democratie Constitution will be vio- 
lated. AIR 1962 All 301, Ref. 10} 
ara 0 


(Par. 

(B) Constitution of India, Arts. 226, 
164. — Prohibition, writ of — Appoint- 
ment of person who was not a member 
of Legislature as Minister — Petition 
challenging such appointment under Arti- 
cle 226 — Petitioner having no personal 
interest in the matter — Petition whether 
maintainable — (Quaere). AIR 1953 Mad 
(Para 13) 


4 . 
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Cases Referred: Chronological 
(1962) AIR 1962 All 301 (V 49) = 
1961 All LJ 927, Har Sharan 
Varma v. Chandra Bhan Gupta 12 

(1953) AIR 1953 Mad 94 (V 40) = 
1952-2 Mad LJ 671, In re, Rama- 
moorthi a3 

Petitioner in person. i 
G. S. LAL, J.— Har Sharan Varma, 
who describes himself as a rate-payer 

of the Lucknow Constituency to the U. P. 

Legislative Assembly, has filed this writ 

petition in which he has principally 
claimed two reliefs. The first relief is 
for a Writ of Prohibition or any other 
writ or direction in the nature of prohi- 
bition declaring the appointment of op- 
posite party No. 1 (that is to say Sri Tri- 
bhuvan Narain Singh, Chief Minister, 

Uttar Pradesh) as Chief Minister of Uttar 

Pradesh null and void. The second re- 

lief is for a Writ of quo warranto to be 

issued against Sri T. N. Singh (opposite- 

party no. 1) to show cause why his ap- 

pointment should not be held illegal and 

why he should not, therefore, be prohi- 

es from acting as Chief Minister of 
. P. 


Paras 


2. The only fact given in the writ 
petition on which the reliefs mentioned 
above have been claimed, is that Sri 
T. N. Singh (opposite party no. 1) was 
appointed to the publice office of Chief 
Ministership of Uttar Pradesh by Sri 
Rajyapal (opposite party no. 2) on 18- 
10-1970 though Sri T. N. Singh was not 
a member of either House of the Legisla- 
ture of the State at the time of his ap- 
pointment. 


3. The learned Chief Standing 
Counsel, who has been served with a 
notice of the writ petition on behalf of 
the two opposite parties, has raised a pre- 
liminary objection as to the right of the 
petitioner to present this petition. We 
shall deal with that matter at the end. 

4. We have heard Sri Har Sharan 
Varma, who has argued the writ peti- 
tion himself. 


50 Sri Har Sharan Varma has 
contended that the Constitution does no- 
where provide that a person who is not 

eady a member of the Legislature can 
be appointed the Chief Minister of a 
State. In regard to Cl. (4) of Art. 164 of 
Constitution which indicates that a per- 
son may be a Minister (which word, it 
is not in controversy before us, includes 
Chief Minister), his contention is that it 
is confined to the case of a Minister or 
Chief Minister who was a member of 
the Legislature at the time of his ap- 
pointment, but subsequently. ceases to be 
so either by an election petition being 
allowed against him or otherwise. Ac- 
cording to him, that clause cannot assist 
the Governor in the appointment of a 
person as a Chief Minister who is not a 
member of the Legislature. 


Har Sharan v. T. N. Singh (G. S. Lal J.) 


A- I. R- 


6. Article 163 of the Constitution 
lays down that there shall be a Council 
of Ministers with the Chief Minister at 
the head to aid and advise the Governor 
in the exercise of his functions, except 
in so far as he is by or under this Consti- 
tution required to exercise his function 
or any of them in his discretion. Clause 
(1) of Article 164 of the Constitution then 
proceeds to lay down that the Chief 
Minister shall be appointed by the Gov- 
ernor and the other Ministers shall be 
appointed by the Governor on the ad- 
vise of the Chief Minister, and the Mini- 
sters shall hold office during the plea- 
sure of the Governor. Clause (2) of Arti- 
cle 164 of the Constitution further lays 
down that the Council of Ministers shall 
be collectively responsible to the Legisla- 
tive Assembly of the State. 

It will appear that Arts. 163 and 164 
of the Constitution do not lay down any 
qualifications for the person who can be 
appointed a Chief Minister by the Gov- 
ernor of a State. All that is said in 
Clause (4) of Article 164 of‘the Consti- 
tution is that a Minister who for any 
period of six consecutive months is not 
a member of the Legislature of the State 
shall at the expiration of that period 
cease to be a Minister. This provision 
deals with a case of a Minister who is 
not a member of the Legislature 
of the State for six consecutive months. 
It does not state that a Minister must 
have been a member of the Legislature 
at the time he came to be appointed as 
a Minister. As a matter of fact, indirect: 
ly it indicates, unless the limited mean- 
ing which Sri Varma would like to put 
upon this clause is given to it. that a 
person who is not a member of the Legis- 
lature of the State may be a Minister, 
though if he remains in that position, 
that is to say, he does not become a 
member, of the Legislature of the State, 
for six consecutive months of his be- 
coming a Minister, then he will cease 
to be a Minister. The question which, 
therefore calls for an answer is whether 
this Clause (4) of Article 164 of the Con-] ` 
stitution is intended to cover the case 
only of a person who was a member of 
the Legislature at the time of his ap- 
pointment as a Minister or Chief Minister 
but who later on ceases to be a member 
of the Legislature. In the clause itself 
there is nothing to support this argu- 
ment. The words are not “a Minister 
who does not remain a member of the 
Legislature for any period of six- conse- 
cutive months”, but are “a Minister who 
is not a member of the Legislature of 
the State for any period of six conse- 
cutive months”. If the word ‘remain’ 
were there, then only the provision 
could have implied that the Minister was 
a member at the time of appointment. 


T. The petitioner, however, wants 
to seek support for his argument from 
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certain other provisions of the Consti- 
tution. One provision to which he has 
invited our attention is sub-clause (d) of 
Clause (3) of Article 171 of the Consti- 
tution. That clause, however, provides 
for nothing more than that as nearly as 
may be, one-third shall be elected by 
the members of the Legislative assembly 
of the State from amongst persons who 
are not members of the Assembly. It 
will appear that this provision has no 
bearing at all on the point under consi- 
deration. 


8. Then there are Articles 175 
and 176 of the Constitution on which re- 
liance has been placed by the petitioner. 
Article 175 gives to the Governor the 
right to address the Legislative Assembly 
or, in the case of a State having a Legis- 
lative Council, either House of the Legis- 
lature of the State, or both Houses 
assembled together, and may for that 
purpose require the attendance of mem- 
bers. Article 176 requires the Governor 
at the commencement of the first session 
after each general election to the Legis- 
lative Assembly and at the commence- 
ment of the first session of each year, 
to address the Legislative Assembly or, 
in the case of a State having a Legisla- 
tive Council, both Houses assembled to- 
gether, and inform the Legislature of 
the causes of its summons. The provi- 
sion that the Governor may for the pur- 
pose of his addressing the Legislative 
Assembly or the joint session of the two 
Houses of the Legislature of the State 
where there are two Houses require the 
attendance of members, has again noth- 
ing to do with the question whether a 
Chief Minister can be appointed from 
persons who are not members of the 
Legislature at the time of appointment. 
If he has to address the House or Houses 
of the Legislature, obviously he would 
require the attendance of members and 
it is for that purpose only that the pro- 
vision has been made, That by itself 
does not lay down that only the mem- 
bers oe the Legislature will be able to 
attend. 


On the other hand, Article 177 lays 
down that every Minister and the Advo- 
cate-General for a State shall have the 
right to speak in, and otherwise take 
part in the proceedings of the Legisla- 
tive Assembly of the State or, in the 
case of a State having a Legislative 
Council, both Houses, and to speak in, 
and otherwise to take partin the proceed- 
ings of any committee of the Legisla- 
ture of which he may be named a 
member, but shall not, by virtue of this 
article, be entitled to vote. The very 
fact that the Advocate General has been 
given the right to attend and to speak 
in and otherwise take part in the pro- 
ceedings of the Legislative Assembly and 
the Legislative Council of a State and 
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also to be named a member of a com- 
mittee, though he will have no right to 
vote, shows that the scheme of the Con- 
stitution is not to totally bar a person 
not a member of the Legislative Assem- 
bly or the Legislative Council to speak 
in and to take part in the proceedings 
ofthe Legislative Assembly or the Legis- 
lative Council, as the case may be. 


It cannot, therefore, be argued that 
the Constitution could not possibly have 
contemplated a person not a member of 
the Legislative Assembly or the Legisla- 
tive Council of a State to attend or 
speak in or otherwise take part in the 
proceedings of the Legislative Assembly 
or Legislative Council. So these provi- 
sions fail to support even indirectly the 
contention of the petitioner that the Con- 
stitution does not contemplate a person, 
who is not a member of the Legislative 
Assembly or the Legislative Council, to 
become a Chief Minister who would 
naturally have to sit in and otherwise 
take part in the proceedings of the 
Legislature of the State in discharging 

duties, nor do these provisions help 
the petitioner in limiting the meaning 
of Clause (4) of Article 164 of the Con- 
stitution to the case of a Minister who 
was a member of the Legislature when 
appointed a Minister but who ceases to 
be so thereafter. 


Even otherwise there does not ap- 
pear to be much logic in the contention. 
If a person who was appointed a Minister 
when he was a member of the Legisla- 
ture of the concerned State is under 
Article 164 (4) allowed to remain a Min- 
ister for 6 months since the date he 
ceases to be a member of the Legisla- 
ture, it does not appear why a person 
who is not a member of the Legislative 
Assembly or Legislative Council should 
not be allowed to be and remain a Minis- 
ter for six months. 


Again, if membership of the Legis- 
lature were even an implied require- 
ment for a person being appointed a 
Minister, then obviously Ministership 
must cease when that qualification is 
gone that is, when the Minister ceases 
to be a member of the Legislature. In 
that case there could have been no prin- 
ciple behind the provision in Clause (4) 
of Article 164 of the Constitution that 
a Minister could continue as such even 
after he ceases to be a member of the 
Legislature for a period of six consecu- 
tive months. 


9. The petitioner has also made 
a reference to Article 193 of the Consti- 
tution which penalizes a person who sits 
or votes as a member of the Legis- 
lative Assembly or the Legislative Coun- 
cil of a State before he has complied 
with the requirements of Article 188, or 
when he knows that he is not qualified 
or that he is disqualified for member- 
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ship thereof, or that he is prohibited 
from ‘sitting or voting otherwise. This 
provision has no relevancy again, for 
Article 177 of the Constitution expressly 
permits a Minister as a Minister to speak 
in and otherwise take part in the pro- 
ceedings of the Legislature of a State. 
The only qualification is that the right 
conferred by Article 177 upon a Minister 
or the Advocate-General will not give 
him the right to vote and if he exercises 
the right to vote then he must possess 
that right independent of his position as 
a Minister. So if a Minister who is not 
a member of the Legislature of a State 
sits therein, he does not come under the 
mischief of Article 193 of the Constitu- 
tion because he does not purport to sit 
there as a member of the Legislature. 
He may come within that Article if he 
votes. 


10. The petitioner has lastly in- 
vited our attention to what the situation 
may possibly be if the Constitution is 
interpreted to mean that a person who 
is not a member of the Legislature at 
the time of his appointment may be ap- 
pointed as a Chief Minister. He has 
taken the extreme case of not only a 
Chief Minister being appointed from out- 
side the members of the Legislature, but 
also of such a Chief Minister himself 
petting appointed persons as Ministers 
who are not members of the Legislature. 
Supposing this extreme case to be practi- 
cally feasible, the question arises as to 
how this will be derogative to the pro- 
visions which the Constitution embodies. 
It has been already mentioned that 
Clause (2) of Article 164 of the Con- 
stitution lays down that Council of Minis- 
ters shall be collectively responsible to 
the Legislative Assembly of the State. 
If the Legislative Assembly feels satisfied 
with the set up of the Council of Minis- 
ters by the Governor, then there is noth- 
ing else in the Constitution to indicate 
that its provisions will be violated. 

The electorate has no direct hand in 
the appointment of the Chief Minister 
or even of the Council of Ministers. 
What the Governor has to take care of 
is that the Council of Ministers is made 
by Article 164 (2) collectively respon- 
sible to the Legislative Assembly of the 
State and the Council of Ministers should 
therefore, be such as would command 
the confidence of the Legislative Assem- 
bly. If the Governor feels satisfied that 
a majority of the members of the Legis- 
lative Assembly have confidence in a 
particular person, even if he is not a 
member of the Legislative Assembly or 
of the Legislative Council, and they 
want him to form the Council of Minis- 
ters, then the requirements of Cl. (2) 
of Article 164 shall be satisfied and no 
express provision or principle underlying 
this democratic Constitution will be 
violated. Of course, with these observa- 
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tions is to be read the condition laid 
down in Clause (4) of Article 164 of the 
Constitution under which no person can 
remain a Minister for more than six 
consecutive months if he does not get 
pine elected as a member of the Legis- 
ature. 


11. We are, therefore, unable to 
place any limitation as sought for by 
the petitioner on the meaning of Cl. (4) 
of Article 164 of the Constitution and 
because there is otherwise no qualifica- 
tion laid down as to who may be ap- 
pointed as a Chief Minister, we cannot 
hold that the appointment of opposite 
party no. 1 as Chief Minister of Uttar 
Pradesh violates the provisions of the 
Constitution and is ilegal and void. 


12. In the above connection the 
petitioner himself referred to us the 
judgment of Dhawan, J., on a writ peti- 
tion which the present petitioner himself 
had moved against the appointment of 
Sri C. B. Gupta as Chief Minister in 
1961. The decision is reported in AIR 
1962 All 301, Har Sharan Varma v. 
Chandra Bhan Gupta. The decision went 
against the petitioner. The point raised 
there was slightly different. There the 
opposite party had been nominated as a 
member of the Legislative Council and 
the contention was that a person to be 
appointed a Chief Minister. must be a 
member of the Legislative Assembly. It 
was laid down that a person command- 
ing the support of the Assembly could 
be appointed as Chief Minister though 
he was not at the time of appointment 
a member of the Legislative Assembly. 
The special appeal filed by the petitioner 
was also dismissed as he himself admits 
though the judgment of the Bench decid- 
ing the special appeal has not been re- 
ported. 


13. The nexf point thaf arises for 
consideration is the righi of the peti- 
tioner to maintain the writ petition in 
the absence of what the learned Chief 
Standing Counsel calls a personal inter- 
est in the matter. In this connection we 
have before us the decision of a Division 
Bench of the Madras High Court in the 
case of In re, P. Ramamoorthi, AIR 1953 
Mad 94. As we have found that the writ 
petition is not maintainable on merits, 
we do not propose to decide this point 
on merits and we need not therefore 
express either our agreement or our dis- 
agreement with the aforesaid Madras 
case. 


14. The learned Chief Standing 
Counsel also raised before us the ques- 
tion that the Governor’s act in appoint- 
ing opposite party no. 1 as the Chief 
Minister of Uttar Pradesh cannot be 
questioned in Court by reason of Arti- 
cle 361 of the Constitution. On this point 
again we do not propose to give a deci- 
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sion since the writ petition fails on the 
merits. 

15. 
summarily. 


The writ petition is dismissed 


Petition dismissed. 
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R. S. PATHAK AND R, L. GULATI, JJ. 


Smt. Maina Devi Khemka, Petitioner 
v. State of U. P., Revenue Dept. Luck- 
now through Dy. Secretary and others, 
Respondents. 


Civil Mise. Writ No. 2846 of 1969, 
D/- 28-10-1970. 

(A) Constitution of India, Article 226 
= Under Article 226 writ of certiorari 
is discretionary and High Court will re- 
fuse relief to petitioner who has not 
come with clean hands and whose con- 
duct smacks of collusion and fraud. (X 
Ref.: Contract Act, Section 17). 

(Paras 1, 13, 16, 18) 


Under Article 226 certiorari lies in 
the discretion of the High Court and no 
relief will be granted to a petitioner who 
does not come with clean hands and is 
guilty of conduct disentitling him to re- 
lief. Where the property of the respon- 
dent was sold by auction by the Collec- 
tor for realising arrears of sales tax and 
purchased by the petitioner and the 
Collector set aside the sale and ordered 
resale on the ground that the sale price 
was too low and both the petitioner and 
respondent objected to resale their con- 
duct smacks of collusion and fraud and 
the High Court will refuse to give any 
relief to the petitioner with regard to 
Collector’s order for resale. 

(Paras 1, 13, 16, 18) 


(B) ‘Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act (1 
of 1951), Rules under, R. 285-A and Sec- 
tion 286 (2) — Assistant Collector ap- 
pointed by Collector to conduct auction 
sale merely performs ministerial act — 
Collector is final authority to sanction 
or not to sanction sale. He can order 
resale. (Per Gulati, J.) (Paras 8, 18) 


(C) Constitution of India, Article 226 
— Order of Collector setting aside auc- 
tion sale under Section 286 (2) U. P. 
Zamindari Abolition and Land Reforms 
Act and ordering resale is purely admin- 
istrative. High Court will not interfere 
unless principles of natural justice are 
violated, injustice is done to parties and 
order is patently without jurisdiction, 
(Per Gulati, J.) 1968 RD 88 (All), Rel. 


on. (Paras 12, 16) 

Cases Referred: Chronological Paras 

(1968) 1968 RD 88 (All), Sudama 
Prasad v. State of U. P. 12 
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Rajeshwari Pd. and Shitla Pd., for 
Petitioner; Ambika Pd. and Standing 
Counsel, for Respondents, 

PATHAK, J.:— I agree with my 
brother Gulati J. that the writ petition 
should be dismissed with costs. But I 


_ would prefer to base that decision on the 


circumstance that the petitioner has not 
come to Court with clean hands and 
is, therefore, not entitled to equity. The 
circumstances surrounding the case have 
already been set out by my learned bro- 
ther, and I agree with him that they 
show that the parties acted in collusion 
with one another. That inference seems 
to me to be a reasonable one having re- 
gard to their conduct from the very be- 
ginning. The petitioner has prayed for 
an order in the nature of certiorari. It 
is settled law that certiorari lies in the 
discretion of the Court ahd ‘issues ex 
debito justitiae. The party applying must 
not be guilty of conduct disentitling him 
to relief. On this consideration alone, 
I would refuse relief to the petitioner. 


2. In the circumstances I do not 
consider it necessary to express any opin- 
ion on the question whether the Assis- 
tant Collector had power to direct a re- 
sale of the property. 


3. The petition is dismissed with 
costs. 


GULATI, J.:— 4, This a 
petition under Article 226 of the Coast 
tution praying for a writ of certiorari. 


5. The facts shortly stated are 
these. The firm M/s. Radha Krishna 
Shivdutta Rai was defaulter in respect 
of payment of sales tax and interest 
thereon amounting to Rs. 72,161.63. In 
recovery proceedings the property in dis- 
pute was attached and put to sale. The 
sale was conducted on April 8, 1968, by 
the Sub-Divisional Officer. Varanasi, res- 
pondent No. 4. The petitioner Smt. Maina 
Devi gave the highest bid of Rs. 10,000/- 
and the auction was closed in her favour. 
She deposited Rs. 2,500/-, one fourth of 
the sale price, soon after the close of 
the auction and the balance on April 20, 
1968. In the meantime the respondent 
No. 4 being of the opinion that a valu- 
able property worth about rupees two 
lacs had been sold for Rs. 10,000/- only 
because of want of proper publicity sent 
a report to the Collector on April 10, 
1968, with a recommendation that the 
property should be ordered to be resold 
after proper publicity through a local 
newspaper. The Collector accepted the 
recommendation and passed an-order on 
April 11, 1968, for the resale of the pro- 
perty. Sri Mahabir Prasad Gupta, res- 
pondent No. 9, who is one of the part- 
ners of the defaulter firm, felt aggrieved 
by the order of the Collector and ap- 
pealed to the Commissioner who set aside 
the order with a_ direction to the Col- 
lector that the matter should be decided 
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after hearing the parties concerned. The 
Collector then passed a fresh order 
directing the resale of the property 


on August 9, 1968. Against that order 
Sri Mahabir Prasad Gupta once again 
filed an appeal and another appeal was 
filed by the petitioner. Both these ap- 


peals were, however, dismissed on Sep-" 


tember 16, 1968, and on December 30, 
1968. The petitioner then went up in 
revision before the State Government 
which was rejected by an order dated 
July 22, 1969. The petitioner has now 
filed this present petition under Arti- 
cle 226 of the Constitution. 


6-. The petitioner’s contention is 
that the ‘Sub-Divisional Officer having 
accepted the bid and she having deposit- 
ed the entire sale consideration within 
the time allowed by the rules the Col- 
lector had no jurisdiction to order the 
resale of the property. This contention 
of the petitioner has been rejected 
throughout by the Collector, the Com- 
missioner and the State Governmeni. 


T. Before the Collector the admit- 
ted case of the parties 
matter was governed by the provisions 
of the Land Revenue Act, but before us 
it has been conceded by the parties that 
the matter is governed by the provisions 
of the U. P. Zamindari Abolition and 
Land Reforms Act. The short question 
is as to whether the Sub-Divisional Offi- 
cer was the final authority in the sense 
that after he had closed the auction in 
favour of the petitioner, the Collector 
was not entitled to interfere and order 
the resale of the property. 


8. Under the scheme of the U. P. 
Zamindari Abolition and Land Reforms 
Act the Collector is incharge of the rea- 
lisation of the land revenue of a district. 
The exact provision with which we are 
concerned is Section 286 of the Act 
which reads as under :— 


“286:— If any arrears of land can- 
not be recovered by any of the processes 
mentioned in Clauses (a) to (e) of Sec- 
tion 279, the Collector may realize the 
same from the interest of defaulter in 
any other immovable property of the 
defaulter as if the said arrears were ar- 
rears of land revenue assessed on and 
due in respect of such other property. 


(2) Sums of money recoverable as 
arrears of land revenue, but not due in 
respect of any specific land, may be re- 
covered under this Section from any im- 
movable property of the defaulter.” 

It is sub-section (2) of Section 286 with 
which we are directly concerned because 
the arrears sought to be recovered in 
this case were not arrears of land reve- 
nue but of sales tax. Such arrears, like 
the arrears of land revenue, are also to 
be realised by the Collector by attach- 
ment and sale of the  defaulter’s im- 
movable property. Rules have been 
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framed under the Act. Rules 281 to 286 
are the relevant rules. The precise rule 
with which we are concerned is R, 285-A. 
That rule provides that every sale 
under Sections 284 and 286 shall be made 
either by the Collector in person or by 
an Assistant Collector specially appoint- 
ed by him in this behalf. In the instant 
case admittedly the Sub-Divisional Off- 
cer was appointed by the Collector to 
conduct the sale. But a careful reading 
of the relevant rules shows that under 
Rule 285-A an Assistant Collector is ap- 
pointed by the Collector merely to per- 
form a ministerial act. He does not re- 
place the Collector and itisthe Collector 
who is the final authority to sanction 
or not to sanction a sale. Of course, it 
is not expressly so provided in the Act 
or the rules, but there is a strong indi- 
cation to that effect in the relevant rules. 
Rule 285-A itself is the first indication. 
At the end of that rule it is provided: 
“The Collector may from time to time 
postpone the sale”. If the Assistant Col- 
lector had been delegated all the powers 
of the Collector, he should have had the 
authority to postpone the sale from time 
to time as the necessity arose, but the 
fact that it is not the Assistant Collector 
conducting the sale who can postpone 
the sale but the same is done by the Col- 
lector, shows that overall control is re- 
tained by the Collector. 


9. Another indication is to be 
found in the Proviso to Rule 285-B, which 
reads: 

“Provided that where at any auc- 
tion no bid is offered up to the amount 
of the arrears, for which the sale has 
been ordered, the Collector may bid up 
te the amount of such an arrear.” 


Rule 285-B forbids an officer who 
has any duty to perform in connection 
with any such sale as also persons em- 
ployed by or subordinate to him to bid 
for or acquire an interest in the pro- 
perty directly or indirectly. But an ex- 
ception is made in the Proviso in favour 
of the Collector who can bid upto the 
amount of the arrears where the maxi- 
mum bid offered is below that amount. 
Such a power has not been given to the 
Assistant Collector who conducts the 
sale and naturally in a case where the 
highest bid is below the amount of ar- 
rears, the Assistant Collector shall have 
to refer the matter to the Collector to 
enable him to offer the bid contemplated 
by the Proviso. If the intention was to 
delegate all the powers to the Assistant 
Collector he could have easily been 
authorised to offer a bid contemplated 
by the Proviso. 

10 Rule 285-H is another rele- 
vant rule which provides that any per- 
son whose holding or other immovable 
property has been sold under the Act, 
may, at any time within thirty days 
from the date of sale, apply to have the 
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sale set aside on his depositing in the 
Collector's office the amount of arrears 
plus a sum equal to 5 per cent. of the 
purchase money and the cost of the sale 
and on making such deposits the Col- 
lector shall pass an order setting aside 
the sale. This rule again shows that 
even though the sale may be conducted 
by an Assistant Collector, yet such a sale 
can be set aside by the Collector alone. 
Finally, it is the Collector who under 
Rule 285-M can put the person declared 
to be the purchaser into possession of 
the property and grant him a sale certi- 
ficate. That being the situation, it can- 
not be said that the sale can be conclu- 
ded in all respects by the Assistant Col- 
lector and the Collector can have no say 
whatsoever. In my opinion the course 
adopted by the Assistant Collector in 
referring the matter to the Collector was 
fully justified and the order passed by 
the Collector for the resale of the pro- 
perty was equally justified. 

1. It is true, as already indi- 
cated above, that there is no express 
provision like the one found in the Code 
of Civil Procedure, where an auction sale 
is subject to the confirmation of the 
Court. But that omission is not 
very material. All that can be said is 
that the rules under the U. P. Zamindari 
Abolition and Land Reforms Act have 
not been framed meticulously. Although 
under Rule 285-A an Assistant Collector 
is authorised to ‘make’ a sale which 
may mean that he is authorised to con- 
elude a binding contract of sale, but 
that does not appear to be true. In my 
opinion the word ‘make’ in the rule has 
been used in a loose sense and has no 
greater meaning than the word ‘conduct’. 
This is clear from a reference to R. 285-C 
which reads as below: 


“If the defaulter pays the arrears in 
respect of which the land or other im- 
movable property is to be sold, at any 
time before the day fixed for the sale, 
to the person authorised to collect the 
amount in arrears or to the person ap- 
pointed under Rule 285-A to conduct the 
sale, the sale officer, on being satisfied 


of the payment shall stay the sale.” 
This rule clearly shows that the person 
authorised under Rule 285-A, who is no 
other than the Assistant Collector, mere- 
ly conducts the sale. 

12. There is a vital difference be- 
tween a sale conducted under the orders 
of a Court and a sale conducted by or 
through the Collector for the recovery 
of arrears of land revenue. The pro- 
ceedings in the former case are judicial 
proceedings whereas the proceedings in 
the latter case are merely administrative 
upto a certain stage. This view finds 
full support from a decision of this Court 
in Sudama Prasad v. State of Uttar Pra- 
desh, 1968 RD 88 (All), where it was 
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held that a proceeding for the collection 
of land revenue is essentially of admin- 
istrative nature even though it may 
assume the character of quasi judicial 
nature at the stage of the hearing be- 
fore the Commissioner. 


- I3. The second and the more 
strong reason why I feel that this peti- 
tion should be dismissed is that the cir- 
cumstances surrounding the sale are 
highly suspicious and give an impres- 
sion as if the sale was collusive and was 


. intended to defraud the government of 


its legitimate dues by putting a very 
valuable piece of the property out of the 
reach of the Government. The first sus- 
picious circumstance is that it was Maha- 
bir Prasad, a partner of the defaulter| 
firm, who was strongly opposed to the 
resale of the property. He was the first 
to object to the resale before the Col- 
lector and then in appeal before the 
Commissioner. Normally Mahabir Pra- 
sad would have been the last person to 
object to the resale if there was a pros- 
pect of the property fetching a higher 
price because in that event his liability 
to the Government would have been re- 
duced to a greater extent. The Commis- 
sioner in his order dated 16-9-1968 pass- 
ed on the appeal of Sri Mahabir Prasad 
has noticed this extraordinary conduct 
on the part of Mahabir Prasad. In second 
paragraph of his judgment he has re- 
marked: l 

“It seemed to me somewhat queer 
that the appellant was opposed to re- 
sale when the sale officer expected to 
obtain a higher bid at the resale. Nor- 
mally, the appellant should have felt 
happy because it would have meant a 
larger clearance of the Government de- 
mang which was outstanding against 


Then in the same paragraph he goes on 
to observe: 


“I am also unable to share his con- 
cern that the time which would be taken 
on resale would cause him harm even 
if a higher price were obtained. I tried 
my best to ascertain from the appellant’s 
counsel how the resale would affect his 
interests adversely, if a higher price 
were obtained. He was not able to satisfy 
me in this regard and it seemed to me 
that it was for some reasons other than 
what have been mentioned above that 
he was interested in the bid of Smt. 
Maina Devi being accepted and the 
house not being resold. He did not evi- 
dently seem interested in discharging his 
liability to the Government to the maxi- 
mum extent possible.” 

14. These observations very clear- 
ly suggest that the Commissioner sus- 
pected a foul play. Indeed I had the 
same reaction at the time of the hear- 
ing of the writ petition and although the 
exact relationship of the petitioner with 
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the defaulter firm is nowhere stated in 
the petition, but on a question being put 
to the counsel for the petitioner he had 
to concede that she is closely related to 
the partners of the firm. 


15. The property is under two 
mortgages, one simple and the other usu- 
fructuary. Both the mortgages are in 
favour of the wife of Mahabir Prasad 
Gupta. Under the terms of the usufruc- 
tuary mortgage the property was not re- 
deemable before 26 years. To me it ap- 
pears that it had been planned since 
long by the defaulting firm to so mano- 
euvre things as to put the property be- 
yond the reach of its creditors. In the 
circumstances I am not satisfied that the 
petitioner has come with clean hands. 


16. The remedy under Art. 226 
of the Constitution is discretionary and 
this Court would not come to the aid 
of the petitioner on technical grounds 
where the Court feels that the whole 
matteris nota clean oneand thereis a 
possibility of the existence of collusion 
and fraud. In the first instance I do not 
find much substance in the technical 
pleas raised by the petitioner and se- 
condly I would hesitate to interfere in 
an order of a purely administrative 
‘nature, unless principles of natural jus- 
tice have been violated, injustice is done 
to the parties and the order itself is 
patently without jurisdiction. 


17. Before the Collector as also 
before the Commissioner it was contend- 
ed on behalf of the petitioner that in 
view of the encumbrances on the pro- 
perty the petitioner would have to pay 
much more than Rs. 2,00,000/- before the 
property was redeemed. If that be the 
case, the petitioner should have no fear 
of the reauction, because the property 
is not likely to be sold at too high a 
price and the petitioner herself would 
have a chance to rebid for the same. 


18. As to the legal objection, I 
find no violation of the principles of 
natural justice, nor do I find any patent 
illegality or want of jurisdiction in the 
order passed by the Collector for the re- 
sale of the property and eventually con- 
firmed by the State on revision. At the 
most the point raised by the petitioner 
can be said to be of debatable nature. 
In my opinion this is not a fit case where 
this Court should exercise its discretio 
under Article 226 of the Constitution, in 
favour of the petitioner when the whole 
matter smacks of collusion and fraud. 
The petitioner may well have recourse 
to other remedies open to her under the 
law, if she is so advised, but she cannot 
expect interference from this Court in 
the circumstances obtaining in the pre- 
sent case. 


19. For these reasons, I dismiss 
the petition with costs. 


A.J. R 


BY THE COURT 
20. For the reasons given in our 
respective judgments, we dismiss this 
petition with costs. 
Petition dismissed. 
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SATISH CHANDRA, J. 
Sri Krishna, Petitioner v. The Siate 
Transport Appellate Tribunal, U. P. 
Lucknow and others, Respondents. 


Civil Misc. Writ No. 580 of 1969, D/- 
24-7-1970. 

(A) Motor Vehicles Rules (U. P.) 
(1940), Rule 72 — “Within 30 days of 
the receipt of such order” —— Date on 
which copy of order was received by ap- 
pellant has to be excluded in computing 
the period 30 days. AIR 1959 All 54 
and AIR 1965 Ori 71 and AIR 1953 Mad 
602, Relied on. (Para 2) 


(B) Constitution of India, Article 226 
— Alternate remedy — Failure of peti- 
tioner to contest appeal through error in 
law — No ground for throwing out writ 
petition. 

Where, before the Appellate Tribu- 
nal, the appellant thought that his ap- 
peal was barred by time and therefore 
he did not contest the appeal, that was 
his error not on facts but in law and 
his failure to contest the appeal would 
not be sufficient ground for throwing 
out his subsequent writ petition chal- 
lenging the order of the Appellate Tri- 
bunal. AIR 1969 All 14. Foll. 

(Para 4) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 All 14 (V 56) = 
ILR (1968) 1 All 877, Shiv Singh 
v. State Transport Appellate Tri- 


bunal 

(1965) AIR 1965 Orissa 71 (V 52) = 
ILR (1964) Cut 296, Padma Charan 
Mahapatra v. Supdt. of Police 

(1959) ATR 1959 All 54 (V 46) = 
1958 All LJ 678, Kashi Nath 

_ Pande v. Shibban Lal Saxena 

(1953) AIR 1953 Mad 602 (V 40) = 
1953 Cri LJ 1184, M/s. N. M. 
Hussain and Co. v. S, D. Rangu- 
wala : . 

R. A. Sharma, for Petitioner; Stand- 

ing Counsel, for Respondents. 

ORDER :— For 4 vacancies created 
by the Regional Transport Authority for 
Deoband Ambehta route, a large number 
of persons applied for the grant of stage 
carriage permits. The petitioner as well 
as respondents 3 to 7 were also among 
the applicants. On 10th January, 1966, 
the Regional Transport Authority, Dehra- 
dun, considered the various applications 
and granted four.permits to respondents 
Nos. 3 to 6. The rest of the applications 
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were rejected. The petitioner felt ag- 
grieved, and filed an appeal. Four other 
persons also filed appeals. The State 
Transport Appellate Tribunal by its 
order dated 13th December, 1968, dis- 
missed the petitioner’s appeal on the 
ground that it was barred by time. It 
stated that the fact that the appeal was 
time-barred was not contested by the 
appellant. This order is challenged in 
the present writ petition. 


2s The petitioner received a copy 
of the order of the Regional Transport 
Authority rejecting his application, on 
18th September, 1966. He sent the memo- 
randum of appeal by post which was 
received in the office of the State Trans- 
port Appellate Tribunal on 18th Octo- 
ber, 1966. Rule 72 of the Motor Vehi- 
cles Rules provides that any person ag- 
grieved against an order of the Regional 
Transport Authority may, within thirty 
days of the receipt of such order, prefer 
an appeal either in person or by post, 
to the Secretary, State Transport Appel- 
late Tribunal. So, the appeal could be 
filed within 30 days of the receipt of 
the order. In my opinion, the phrase 
“within 30 days of the receipt of such 
order” gives clear 30 days time to the 
appellant, with the result that the date 
on which the copy of the order was re- 
ceived by him was to be excluded in 
computing the period of limitation. This 
view is supported by several oe 
In Kashi Nath Pande v. ban Lal 
Saxena, AIR 1959 All 54, it a held 
that when S. 110 (3) (c) of the Represen- 
tation of the People Act, 1951 provid- 
ed that an application for substitution 
has to be presented “within 14 days of 
the publication of the notice of with- 
drawal”, it imported the applicability of 
the principle underlying Section 12 (1) 
Limitation Act and Section 9, General 
Clauses Act, with the result that the 
date from which the period of limita- 
tion is to be reckoned has to be exclud- 
ed. In Padma Charan Mahapatra v. 
Superintendent of Police, AIR 1965 Orissa 
71 it was held that the expression “with- 
in 15 days” occurring in Section 12-A of 
the Bihar and Orissa Motor Vehicles 
Taxation Act, 1930, means 15 clear days, 
which would necessarily exclude the due 
date of payment, in M/s. N. M. Hussain 
and Co. v. S. D. Ranguwala, AIR 1953 
Mad 602, the phrase “within a week” 
occurring in Section 3 of the Madras Act 
25 of 1949, was held to mean a clear 
one week, with the result that in com- 
puting the period of one week, the date 
of the occurrence was to be excluded. 


3. The petitioner received a copy 
of the order on 18th September, 1966. 
That day had to be excluded. After 
excluding it, he had 30 days’ time to 
prefer the appeal. The memorandum of 
appeal reached the office of the State 
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Transport Appellate Trbiunal on 18th 
October, 1966, which was the 30th day, 
The appeal was hence within the pres- 
cribed period of limitation. It was not 
barred by time. 


4. The learned counsel for the 
respondents urged that since the peti- 
tioner did not contest the fact that the 
appeal was barred by time before the 
Appellate Tribunal, this Court should 
not exercise the discretionary jurisdic- 
tion under Article 226 of the Constitu- 
tion. The error made by the appellant 
was not on facts. The error was in law, 
in thinking that the appeal was barred 
by time. It is well-settled that admis- 
sion on a point of law does not bind a 
litigant (See Shiv Singh v. State Trans- 
port Appellate Tribunal, AIR 1969 All 
14 para 16.) This would, therefore, not 
be a sufficient ground for throwing out 
the writ petition. 

5. The learned counsel for the 
respondents then urged that the appeal 
filed by respondent No. 7, Chaman Lal 
was later on allowed by the Tribunal on 
the merits and he was granted a permit. 
If the petitioners’ appeal is now heard 
on the merits, it will create complica- 
tions inasmuch as Chaman Lal being not 
a party to the petitioner’s appeal before 
the Tribunal, the permit granted to him 
cannot now be revoked. The petitioner’s 
case cannot be considered on the merits 
in comparison to the case of Chaman 
Lal, with the result that the other res- 
pondents Nos. 3 to 6 will be hard-put 
in defending their permits. It was urged 
that in this situation, it is incumbent 
upon the petitioner to either implead 
Chaman Lal in his appeal or somehow 
to get the order allowing Chaman Lal’s 
appeal set aside, so that Chaman Lal’s 
appeal could also be heard along with 
the petitioner’s appeal. In my opinion, 
these matters are outside the purview 
of the present writ petition. The order 
dismissing the petitioner’s appeal is 
patently erroneous. That order has to 
be set aside. Thereafter what steps a 
particular litigant may or may not take 
is a matter on which I cannot speculate 
or give any direction. It will be open 
to the parties to safeguard their interests 
in the best manner possible, in accord- 
ance with law. 


6. In the result, the petition suc- 
ceeds, and is allowed. The impugned 
order dated 13-12-1968 in so far as it 
dismissed the petitioner’s appeal no. 490 
of 1966, is quashed. The State Trans- 
port Appellate Tribunal will proceed to 
hear the petitioner’s appeal in accord- 
ance with law. The petitioner would get 
his costs from the contesting respondents. 


Petition allowed. 


i—i 
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J. S. TRIVEDI, J. 


Union of India, Appellant v. Onkar 
Singh Johari, Respondent. 


Second Appeal No. 1506 of 1969, D/- 
27-2-1970 against order of F. H. Shah, 
Dist. J., Bareilly, D/- 9-4-1969. 

(A) Constitution of India, Article 311 
— Appointing authority — District Traf- 
fic Superintendent is appointing autho- 
rity for ticket Collector in Railways. 

(Para 3) 

(B) Civil Services — Railways Esta- 
plishment Code Staff Rules, Rales 
1704, 1706 and 1708 — Penalty for seri- 
ous misconduct — Penalty of dismissal 
— Imposition of lesser penalty of re- 
moval not illegal. AIR 1957 Pat 676 and 
AIR 1955 Pat 305, Foll. (Para 9) 


Cases Referred: Chronological Paras 


(1957) AIR 1957 Pat 676 (V 44), 
3 pak: Dutta v. District Traffic 
u 
(1955) AIR 1955 Pat 305 (V 42) = 
ILE 34 Pat 625, Ganga Prasad 
v. Union of India 
Lalji Sinha, for Petitioner. 


JUDGMENT :— The plaintiff respon- 
dent was a Travelling Ticket Examiner 
in the North Eastern Railway and on 
11-38-59 he was working as such on the 
39 Up Passenger between Pilibhit and 
Shahjahanpur. The said train was raid- 
ed by the Magisterial Checking Squad. 
One of the first class compartments of 
the said train was found bolted from 
inside. After the said compartment was 
opened the plaintiff was found asleep 
in the said compartment. Besides 
him two others passengers who ‘were 
travelling without ticket in the same 
compartment were produced before the 
Magistrate and during their trial it was 
disclosed that they were travelling with 
the permission of the plaintiff-respon- 
dent. The District Traffic Superinten- 
dent ordered an enquiry against the 
plaintiff-respondent. One Shri H. R. 
Bhagga, the then Assistant Traffic 
Superintendent Izatnagar, was appointed 
the enquiring officer. Sri Bhagga found 
the charges of serious misconduct estab- 
lished against the plaintiff. He submit- 
ted the result of his enquiry to the Dis- 
trict Traffie Superintendent who agreed 
with the findings and gave a show cause 
notice proposing the penalty of removal 
from service and finally ordered his re- 
moval. The plaintiff respondent, after 
necessary notice under Section 80, Civil 
P. C., filed the suit out of which this 
appeal has arisen. It was contended by 
the plaintiff that the District Traffic 
Superintendent was not competent to 
award the punishment of removal from 
service. The trial court decreed the 
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plaintiff's suit and the decree of the trial 
court was confirmed by the lower ap- 
pellate court. According to the findings 
of the court below the District Traffic 
Superintendent was neither empowered 
to charge-sheet the appellant nor was he 
empowered to order an enquiry and 
award the punishment of removal from 
service. 


2. The reasoning of the courts 
below is that the plaintiff was charged 
with an offence the maximum penalty 
for which was dismissal and therefore 
the General Manager alone was compe- 
tent to remove him from service. 

3 The plaintiff had also chal- 
lenged that the District Traffic Superin- 
tendent was not the appointing autho- 
rity but his contention was repelled by 
both the courts. The findings of the 
two courts that the District Traffic Supe- 
rintendent was the appointing authority 
is also challenged by the plaintiff in this 
appeal. Before the other contention of 
the appellant is considered it is desirable 
to examine if the District Traffic Supe- 
rintendent was the appointing authority 
or not. The appointment letter, Ext. 8, 
is from the District Traffie Superinten- 
dent and is addressed to the Station 
Master, Gola. It is in these words: 


“Subject to Traffic Manager’s appro- 
val, the abovenamed is appointed as 
Ticket Collector at yours on Rs. 30 plus 
Rs. 10 as W/A per month from 16-7-45, 
vice S. C. Banerji transferred to LJN as 
APC. His services are liable to be ter- 
minated without any notice owing to 
war embargo on permanent recruitment.” 
The learned counsel for the plaintiff res- 
pondent has contended that the appoint- 
ment being subject to the approval of 
the Traffic Manager, the appointing 
authority was the Traffic Manager and 
not the District Traffie Superintendent. 
It is also contended by him that this 
letter was only a letter of posting and 
not an appointment letter. He contend- 
ed that the appointment letter was some 
other letter issued by the Traffic Mana- 
ger. Under issue No. 1, the trial court 
has discussed the case of the plaintiff 
on this point. It is not necessary for 
me to repeat the reasons given by the 
trial court in holding that the District 
Traffic Superintendent was the appoint- 
ing authority. I fully agree with the 
finding of the trial court. 


4. The next question for deter- 
mination is whether the order of the 
removal passed by the District Traffic 
Superintendent was an order of a com- 
petent authority or not. The well re- 
cognised rule is that the appointing 
authority can dismiss the employee in 
the absence of any statutory provision 
to the contrary. The Indian Railway 
Establishment Code, Chapter XVII, deals 
with Discipline and Appeal Rules (Non- 
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gazetted) Staff. Rule 1702 enumerates 
the penalties that may be imposed on 
railway servants. Removal from service 
and dismissal from service are two dis- 
tinct penalties enumerated in sub-cls. (7) 
and (8) of the said rule. Rule 1703 states 
the consequences of the two penalties. 
It says that dismissal from service shall 
disqualify the railway servant from 
future employment but removal from 
service is not an absolute disqualifica- 
tion. Rule 1704 deals with the autho- 
rity competent to impose penalty and is 
as follows: 

“Subject to the provisions of R. 1705, 
(i) the authorities specified in Column 3 
of Schedule 1 appended to the rules in 
this Chapter may impose the penalties 
specified in Col. 4 upon the classes of 
railway servants shown in Col. 2 of that 
schedule; 

(ii) The General Manager in respect 
of railway servants under his adminis- 
trative control, may impose any of the 
penalties specified in Rule 1702 and may, 
subject to any conditions he may consi- 
der necessary, delegate to the authori- 
ties subordinate to him power to impose 
these penalties except the withholding of 
provident fund contribution and gratuity 
and the reduction or withholding of pen- 
sion subject to the following provisos:— 

(a) that in respect of railway ser- 
vants, other than inferior servants with 
Jess than seven years’ service, the power 
of dismissal shall not be delegated to an 
authority lower than a Head of a Depart- 
ment or a Divisional Superintendent or, 
in relation to the North Western Rail- 
way a Deputy General Manager; and 
the power of removal from service shall 
not be delegated to an authority lower than 
a District Officer provided that in case 
of incivility to the public to be dealt 
with under Rule 1709 (c), the power of 
removal from service shall not be dele- 
gated to officers below the rank of those 
specified in that rule, and (b) that the 
power of dismissal of inferior servants 
with less than seven years’ service shall 
not be delegated to an authority lower 
than a District Officer and the power of 
removal from service shall not be dele- 
gated to an authority other than the 
holder of a gazetted post.” 

Rule 1705 is as under:— 

“Notwithstanding anything contained 
in the rules in this section. 

(a) a fine shall not be imposed upon 
railway servants who are exclusively em- 
ployed on clerical work; 

(b) the penalty specified in item (4) 
of Rule 1702, viz. withholding of incre- 
ments or promotion, or stoppage at an 
efficiency bar, shall not be imposed by 
an authority lower than a Divisional 
Superintendent or the authority compe- 
tent to make a substantive appointment 
B Ane post which the railway servant 

olds; 
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(c) no railway servant shall be re- 
moved or dismissed by an authority 
lower than that by which he was ap- 
pointed to the post held by him sub- 
stantively; 


(d) pension admissible to an upper 
subordinate, in the Engineering Depart- 
ment shali not be reduced or withheld 
by an authority lower than the Railway 

oar 


5. Rule 1706 enumerates the 
grounds on which a railway servant may 
be dismissed and serious misconduct is 
one of them. Rule 1707 gives the proce- 
dure for dismissal and Rule 1708 enu- 
meraies the grounds on which the rail- 
way servant may be removed from ser- 
vice. Rule 1709 prescribes the proce- 
dure for removal. 


6. It is not disputed that the 
plaintiff respondent was an employee of 
more than seven years’ service. It is also 
not disputed that if the charge against 
the plaintiff respondent was not serious 
misconduct for which the maximum 
penalty was dismissal, the District Traf- 
fic Superintendent could order removal 
from service. Before entering into the 
question of procedure, it is desirable to 
examine first the Rules 1704 and 1705. 
Under Rule 1704 the General Manager 
is competent to impose various penalties 
specified in Rule 1702. He is also autho- 
rised fo delegate to an authority sub- 
ordinate to him the power to impose 
some of these penalties. Clause (ii) (a) 
of this rule lays down that the power 
of dismissal in respect of a railway ser- 
vant of more than seven years’ service 
cannot be delegated to an authority 
lower than a head of department or 
District Superintendent and the power 
of removal from a service cannot be 
delegated to a authority lower than a 
district officer. Rule 1705 is a further 
restriction on the general power given 
in Rule 1704 and under Rule 1705 the 
authority competent to impose penalty 
cannot be lower in rank than by which 
an employee was appointed. It also 
makes a provision in respect of items (4) 
and (11) of Rule 1702. Under Clause (b) 
of Rule 1705, the penalty specified in 
item (4) of Rule 1702, i. e. withholding 
of increments, etc., cannot be imposed 
by an authority lower than a Divisional 
Superintendent and under Clause (d) the 
pension admissible to an upper subordi- 
nate in the ` Engineering Department 
shall not be reduced or withheld by an 
authority lower than the Railway Board. 
Appendix 3 to subsidiary Rule 1, is the 
schedule of powers delegated by the 
General Manager in exercise of autho- 
rity conferred under Rule 1704. The 
official authorised to impose penalties in 
case of staff in scales rising not beyond 
Rs. 225 is the District Officer, who is the 
same as the District Traffic Superinten- 
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dent in this case. Therefore under 
Rule 1704 the authority to impose the 
penalty of removal is the District Traf- 
fic Superintendent in case he was the 
appointing authority. 

Ts Rule 1709, which is headed, as 
‘procedure for removal’ is as under: 


“(a) Subject to the provisions of 
Clause (c) below, when a railway ser- 
vant who has completed seven years’ 
continuous service is charged with an 
offence meriting removal from service 
under Rule 1708, the procedure outlined 
in Rule 1707 shall be applied; provided 
that the officer competent to pass the 
order of discharge may dispense with 
the departmental inquiry and make an 
enquiry in any manner deemed proper 
by him, recording his considered opinion 
before passing the order of discharge. 
Where a departmental inquiry is dispen- 
sed with and if, thereafter, the railway 
servant asks to be heard in person. the 
officer competent to pass the order of 
discharge shall grant the railway ser- 
vant a personal interview at which the 
former may be accompanied by another 
railway servant. 


“(b) Where the railway servant 
whom it is proposed to remove from 
service has not completed seven years’ 
service the procedure prescribed in 
Rule 1712 shall be applied. - 


“(e) In cases of incivility to the 
public, principal officers or heads of 
departments, Divisional Superintendents, 
Deputy General Manager and Deputy 
Heads of Departments have authority to 
order removal of a non-gazetted railway 
servant from the service after applica- 
tion of the procedure prescribed in 
Rule 1712, irrespective of the length of 
ee of the railway servant concern- 
e m 


A mere reading of this rule would show 
that the authority to order removal in 
case of incivility to public is specifically 
provided in’ Clause (c) of Rule 1709. 
While therefore Rule 1709 prescribes the 
. procedure for removal it also provides 
an authority to impose penalty for in- 
civility to public. The authorities to im- 
pose penalty of removal in respect of 
items 1 to 4 enumerated in Rule 1708 
are not expressly provided in Rule 1709 
and all that Rule 1709 provides is that 
the procedure outlined in Rule 1707 shall 
be applied. No grievance was made by 
the plaintiff about non-compliance of 
procedure. Rule 1707 cannot therefore 
be looked into for any purpose other 
than the procedure provided in the rule. 
If the intention of the authorities was 
. that for inflicting the penalty of re- 
moval in case of item 2 of Rule 1708 
the competent authority was the autho- 
rity which could pass the order of dis- 
missal, there was no reason why an- 
other clause like Clause (c) was not add- 
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ed in respect of item 2 in Rule 1709. If 
the arguments of the learned counsel 
for the plaintiff-respondent were to be 
accepted, it will go to mean that R. 1707 
would stand transplanted along with the 
authority mentioned therein in Rule 1709 
and the delegation of power to the autho- 
rity envisaged in Rules 1704 and 1705 
shall be invalid. 


8. The learned counsel for the 
appellant has placed reliance on K. C. 
Dutta v. District Traffic Superintendent 
AIR 1957 Pat 676 which lays down that: 

“The railway administration has 
made a distinction between dismissal 
from service and removal from service. 
The circumstances in which a railway 
servant shall be liable to be dismissed 
from the service are set forth in R. 1706 
and those justifying removal are enume- 
rated in Rule 1708. ‘Serious misconduct’ 
comes under Rule 1706 and entails dis- 
missal from the service. The penalty of 
removal from the service as envisaged 
in Rule 1708 is imposed in respect of 
offences which are less serious than those 
laid down in Rule 1706 for dismissal. 

“But if a person for being guilty of 
serious misconduct for which the pre- 
scribed punishment is dismissal from the 
service is simply removed from the 
service, it cannot be reasonably said that 
there was violation of the statutory rule 
1708. The imposition of a lesser punish- 
ment in respect of an offence for which 
a higher punishment is prescribed is not 
at all illegal.” 

To the same effect are the observa- 
tions in Ganga Prasad v. Union of India 
AIR 1955 Pat 305. 

9. The lower appellate Court was 
therefore wrong in holding that the Dis- 
trict Traffic Superintendent not being 
the authority competent to dismiss the 
plaintiff respondent, was not competent 
to order his removal. . 


10. For the reasons given above, 
this appeal is allowed. The suit of the 
plaintiff respondent shall stand dismiss- 
ed. Costs will be on the parties. 


Appeal allowed. 
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G. D. SAHGAL, J. 
Smt. Rasulan, Appellant v. Dilawar 
and another, Respondents. 
F. A. F. O. No. 47 of 1968, D/- 10-11- 
1970 against order of U. C. Oswal, Dist, 
J., Unnao, D/- 8-7-1968.- 


Guardians and Wards Act (1890), Sec- 
tion 7 — An application by father for 
appointment of himself as guardian of 
his minor son although not maintainable 
Court ean treat such an application as 
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one under Section 25, and order minor’s 
removal from mother’s custody to custody 
of father in the interests of the minor. 
(X-Ref. Ss. 25, 19). (Paras 8, .9) 


Cases Referred: Chronological Paras 


(1948) ATR 1948 Oudh 51 (V 35) = 
ILR 22 Luck 484, Mohd. Saddiq 
v. Wafati 
(1927) AIR 1927 All 581 (V 14) = 
ILR 49 All 773, Mt. Ulfat Bibi 
_v. Bafati 6, 8 
(1925) AIR 1925 Lah 250 (V 12) = 
6 Lah LJ ade Mt. Taj Begum v. 
Ghulam Ras 
(1925) AIR 1925 Oudh 257 (1) (V 12) 
= 11 Oudh LJ 537, Chhotelal v. 
Chandra Kunwar 
(1924) AIR 1924 All 622 (V 11) = 
ILR 46 All 706, Sukhdeo Rai v. 
Ram Chander Rai 
(1914) ATR 1914 PC 41 (V 1) = 
Ind App 314, Besant v. G. : 
Narayaniah 5 
S. Mirza, for Appellant; Ejazul Haq, 
ffor Respondents. 


JUDGMENT :— This is an appeal 
under Section 47 of the Guardians and 
Wards Act against an order of the Dis- 
trict Judge of Unnao passed on an ap- 
plication purporting to be one under 
Section 10 of that Act. Section 10 of 
that Act only describes the form of an 
application and it is not correct to treat 
an application given in that form to be 
an application under Section 10. In fact 
the application is one under Section 7 
of the Act. Section 7 provides that 
where the court is satisfied that it is 
for the welfare of a minor that an order 
should be made appointing a guardian 
of his person or property or both or de- 
claring a person to be such a guardian, 
the court may make an order according- 
ly. The application was made by the 
father of the minor and it was contested 
by the mother in whose custody the 
minor was living. 

The application was contested on the 
ground that the minor was born in the 
month of Bhadon and in the community 
to which the parties belong a son born 
in the month of Bhadon is born under 
inauspicious stars and he brings destruc- 
tion to the family. It is on this ground 
that it was said by the mother that the 
father would kill the boy if he is given 
in his custody and he is appointed as 
his guardian. It may here also be point- 
ed out that the mother with whom the 
minor was living has been divorced by 
the father and as such the father claim- 
ed it would be in the interest and for 
the welfare of the minor to appoint the 
father as the guardian of the person of 
the minor. The application was accord- 
ingly moved by the father for the ap- 
pointment of the guardian of the person 
of the minor. 
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2. The learned District Judge 
came to the conclusion that the belief 
on which the defence is founded, namely, 
a boy born in the month of Bhadon 
brings destruction to the family had not 
been established. The court then went 
to decide that it would be for the wel- 
fare of the minor to appoint the father 
as the. guardian, the age of the minor 
being nine years, and the ultimate order 
of the court passed reads as follows:— 


“Having regard to the circumstances 
of the case I am satisfied that it would 
be for the welfare of the minor that the 
applicant is given his custody. The ap- 
plication is allowed with costs. The ap- 
plicant Dilawar is appointed guardian of 
the person of Usman minor. His custody 
shall be handed over to the applicant by 
Smt. Rasulan within fifteen days from 
today.” 

3. The first point that. has been 
urged and which in fact is the only point 
in the case, is that no application was 
maintainable for the appointment of the 
father as the guardian of the minor as 
the father is the natural guardian of the 
minor and no question of appointment 
arises in such a case. There is, how- 
ever, a different provision, namely, 25 
relating to the custody of the minor and 
if the father wanted the custody of the 
son, the proper procedure to be follow- 
ed by him should have been to move 
an application under that provision of 
the Act. This section provides that if a 
ward leaves or is removed from the 
custody of a guardian of his person, the 
Court, if it is of opinion that it would 
be for the welfare of the ward to return 
to the custody of his guardian, may 
make an order for his return, on an 
application being moved under the sec- 
tion. But if an application is moved by 
the father under Section 10 it was not 
maintainable and should be dismissed. 
The trial Judge also seems to have rea- 
lised this difficulty and so he passed a 
mixed order, namely, the appointment 
of the father as guardian of the minor 
and also an order regarding the hand- 
ing over of the custody of the minor to 
the father. 

4. We have, therefore, to see in 
the circumstances as to whether the ap- 
plication should have been dismissed. 

5. Section 19 of the Guardians 
and Wards Act in so far as it is rele- 
vant provides that nothing in this Chap- 
ter shall authorise the court to appoint 
or declare a guardian of the person of 
a minor whose father is living and is 
not, in the opinion of the court unfit 
to be guardian of the person of the 
minor. It clearly means that father be- 
ing the natural guardian af an infant, 
there is no occasion for appointing any 
one else to be the gudrdian of a minor 
unless the father is unfit to be the guar- 
dian of the person of the minor. It 


250 All, [Prs. 5-9] 


necessarily follows that there is no oc- 
casion for the father to be appointed as 
the guardian for appointment or no ap- 
pointment he is the natural guardian of 
the minor and no one else can be ap- 
pointed as guardian unless he is unfit. 
As has been observed by the Privy Coun- 
cil in Besant v. Narayaniah, 41 Ind 
App 314 = (AIR 1914 PC 41): . 


“The father is the natural guardian 
of his children during their minorities 
but this guardianship is in the nature 
of a sacred trust and he cannot there- 
fore during his lifetime substitute an- 
other person to be guardian in his place. 
He may, it is true, in the exercise of his 
discretion as guardian, entrust the cus- 
tody and education of his children to 
another, but the authority he thus con- 
fers is essentially a revocable authority, 
and if the welfare of his children re- 
quire it, he can, notwithstanding any 
contract to the contrary, take such cus- 
tody and education once more into his 
own hands.” 


6. On the strength of this obser- 
vation and also on the specific provi- 
sions of Section 19 of the Guardians and 
Wards Act it has been held from time 
to time that the appointment of the 
father as guardian of the minor is ultra 
vires. He is in fact the guardian of the 
person of the minor and no appointment 
is needed for the purpose. It has been 
so held in Mt. Taj Begum v. Ghulam 
Rasul, AIR 1925 Lah 250 which lays 
down that “Section 19 (b) of the Guar- 
dians and Wards Act deprives a Court 
of jurisdiction under the Act to appoint 
or declare a father of a minor to be the 
guardian of his person”. ‘The authority 
of the Privy Council referred to earlier 
also was relied upon in this case. Two 
cases of Oudh Chief Court have also 
been referred to, namely, Chhote Lal v. 
Chandra Kunwar, AIR 1925 Oudh 257 (1) 
and Mohammad Saddiq v. Wafati, AIR 
1948 Oudh 51. Our own High Court has 
taken a similar view in Sukhdeo Rai v. 
Ram Chander, AIR 1924 All 622 and Mt. 
Ulfat Bibi v. Bafati, AIR 1927 All 581. 


The application, therefore, that was 
moved on behalf of the respondent, the 
father of the minor in the court of the 
District Judge under Section 10 of the 
Guardians and Wards Act was a miscon- 
ceived application and the Judge should 
have at the very stage when the appli- 
cation was moved dismissed the same in 
limine. 

T. But what he has done ïs that 
he had entertained the application and 
allowed it to be contested. It was con- 
tested by the mother of the minor, the 
appellant before this Court, and in con- 
nection with that dispute it was also con- 
sidered by the learned District Judge as 
to whether it would be for the welfare 
of the minor to restore the custody of 
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the minor to the guardian of the minor. 
The learned Judge has thus treated the 
application as one under Section 25 of 
the Guardians and Wards Act and pass- 
ed an order which could be passed under 
that provision of law though he has also 
appointed the father as the guardian of 
the minor as he could do if it could be 
lawfully done on an application under 
Section 7 of the Act 


8. It was open to the court to 
treat the application though given under 
one provision of law as being given 
under another provision of law if the 
facts justify that it be so treated. In 
the instant case no prejudice seems to 
have been caused to either party. The 
question of the welfare of the minor 
was to be decided under Section 7 under 
which the application was presented. 
The welfare of the minor has also to be 
seen under Section 25 in a case arising 
out of an application under Section 25 
of the Act. That question has been con- 
sidered by the trial court. The minor 
may not have been physically removed 
from the custody of the father but he 
will be deemed to be in his constructive 
custody and if the custody of the mother 
is against his wishes, he would be en- 
titled to the custody of the minor if it 
is for the welfare of the minor to re- 
store his custody to him. 

As has been observed in AIR 1927 
All 581 the law has taken a merciful 
view of the matter so as to prevent the 
courts from being rendered powerless 
and has treated the custody mentioned 
in Section 25 as constructive custody. In 
the instant case the only ground under 
which the application was challenged 
was that in case the boy was given in 
the custody of the father, the father 
would kill him as in view of the preva- 
lent belief in the community on account 
of the birth of the child in the month 
of Bhadon, he might think that the son 
would bring destruction to him and to 
his family. The evidence produced in 
the case to make out this point has been 
considered by the learned Judge. Jeet 
Bahadur who was examined as a wit- 
ness on behalf of the appellant spoke 
about some thing before the days of his 
recollection. The other witness was a 
member of the family of the lady her- 
self. The statements of these two wit- 
nesses have, therefore, been rightly re- 
jected. For the necessary guardianship 
of the minor, therefore, the father was 
entitled to the custody of the son and it 
is he who can provide education and his 
bringing up and it would be for the wel- 
fare of the minor if the boy is restored 
to his custody. 

9. In the circumstances treating 
the application as an application under 
Section 25 though moved under Sec- 
tion 10, an order could be passed under 
Section 25 of the Act restoring the minor 
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Usman to the custody of the father from 
that of the mother. 

10. The appeal is accordingly al- 
lowed only to this extent that so far as 
the order appointing the appellant as the 
guardian of the minor is concerned it 
should be vacated and the minor shall 
be directed to be handed over to the 
respondent. The following order shall 
accordingly be substituted for the order 
passed in the case: 

“Being satisfied that it would be for 

the welfare of the minor that minor 
Usman shail be restored to the custody 
of his father Dilawar, it is directed that 
he shall be restored to him by his 
mother Smt. Rasolan.” 
She shall be directed by the trial Court, 
after the record is received by that 
court, to produce the minor before it to 
be handed over to the respondent. 

11. No order, however, is made 
as to costs in the circumstances of the 
case. 

Appeal partly allowed. 
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D. $. MATHUR, R. S. PATHAK AND 
R. L. GULATI, JJ. 


Indian Ceramic House, Agra, 
tioner v. Sales Tax Officer, II 
Agra, Opposite Party. 

Civil Misc. Writ Petns. Nos. 4063 of 
1969 and 1086, 1087, 1117 and 1118 
of 1970, D/- 20- 10- 1970. 

(A) Sales Tax — U. P. Sales Tax 
Rules (1948), Rule 41 (3) — Dealer is en- 
titled to deposit tax admitted by him to 
be due and while provisionally assessing 
him, the assessing Authority cannot make 
enquiry to find out whether liability as- 
sumed by dealer is correct. Obiter dic- 
tum in AIR 1957 All 475 (FB), Not fol- 
lowed; AIR 1965 SC 1454, Relied on. 

(Para 30) 

The Authority can determine turn- 
over to the best of its judgment and 
provisionally assess the tax only when 
no return is submitted within the pres- 
cribed period or when it is submitted 
without payment of “tax” in the manner 
prescribed in Rule 48. The “tax” means 
the amount of tax calculated by the 
dealer. If the dealer is of opinion that 
tax is payable at a lower rate and the 
tax is deposited at such rate or that the 
deposit was not necessary as there is no 
liability to pay tax on the turnover and 
consequently no deposit is made, the 
authority shall not have the power to 
act under sub-rule (3). Even if a dealer 
mala fide or without sufficient cause 
files a wrong return and asserts that heis 
not liable to pay tax at all or is liable 
to pay tax at a lower rate that would 
not invest the authority with the power 
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Sector, 
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to act under the sub-rule. 
(Paras 20, 28, 24 and 29) 


(B) Precedents — Rule that larger 
Bench should be constituted where a Full 
Bench is inclined to take contrary view 
to that of another Full Bench of equal 
strength is not applicable when opinion 
expressed by former Bench is obiter dic- 
tum. AIR 1959 SC 519, Distinguished. 

(Para 3) 

A judgment is authority only as to 
that part of it which is considered to 
have been necessary to the decision of 
the case. The part of judgment which 
is not necessary for the decision of the 
case is entitled to respect only and is 
not binding as precedent. (Para 10) 

Where more than one reason is given 
in support of the decision all shall be 
ratio decidendi as no one can say with 
certainty except for the Judge himself 
who decided the case which point was 
upper most in his mind. A 

But where many questions arise in 
the case, some are decided in favour of 
the petitioner and others against him 
and in the end decision is given in favour 
of the petitioner the points which are 
decided in favour of the petitioner are 
binding precedents. The points which 
are decided against him are not binding 
precedents for the reason that for the 
decision of the case it was not necessary 
to record any findings on such points. 

(Paras 11, 12, 13) 

Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 744 (V 57) = 
25 STC 525, State of Punjab v. 

Sant Singh Kanwarjit Singh 26 

(1969) AIR 1969 SC 470 (V 56) = 
71 ITR 799, Jaipur Udyog Ltd. 

v. Commr. of Income Tax, Dethi 
and Rajasthan 27 

(1969) 1969 All LJ 399 = 26 STC 
133, Steel Enterprises (Pvt.) Ltd. 
v. State of U. P. 

(1966) 62 ITR 558 = 66 Pun LR 
972, Roshanlal Kuthiala v. In- 
come Tax Officer, Spl. Investiga- 
tion Circle, Ambala 27 

(1965) AIR 1965 SC 1454 (V 52) = 
1965-2 SCR 805, State of Rajas- 
than v. Ghasilal 25 

(1961) AIR 1961 Mad 1 (V 48) = 
1961 (1) Cri LJ 96 (FB), M. 

Shaikh Dawood v. Collector of 
Central Excise, Madras 8 

(1959) AIR 1959 SC 519 (V 46) = 

(1959) Supp (1) SCR 748, Atma 


Ram v. State of Punjab 3, 14 
(1957) AIR 1957 All 475 (V 44) = 

1957 All LJ 654 (FB), Adarsh 

Bhandar v. Sales Tax Officer, 

Aligarh 1, 13 


(1957) 1957-2 QB 1 = 1957-2 WLR 
404. Behrens v. Betram Mills 
Circus il 

(1955) AIR 1955 Bom 113 (V 42) = 
ILR (1955) Bom 318, Mohandas 
Issardas v. A. N. Sattanathan 7 
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(1955) AIR 1955 Nag 49 (V 42) = 
ILR (1954) Nag 875 (FB), Kanglu 
Baula Kotwal v. Chief Executive 
Officer, Janpad Sabha, Durg 9 
(1950) 1950-1 All ER 737 = 1950 
ne be Jacobs v. London County 


cil’ 

(easy 1034-2 KB 132 = 103 LJKB 

465, Flower v. Ebbw Vale Steel 

Iron and Coal Co. vd 
(1928) 139 LT 628 = 98 LJKB 88, 

Dew v. United British Steam- 

ship Co. Ltd. 
(1923) 1923-1 Ch 431 (CA), Slack 

v. Leeds Industrial Co-op. Society 9 


Gopal Behari Shrish Prasad, for 
Petitioner; Standing Counsel, for Oppo- 
site Party. 

MATHUR, J.:— In these Writ Peti- 
tions the following question has been 
referred to us for decision in view of 
the conflict in two decisions of this 
Court, namely, M/s. Adarsh Bhardar v. 
Sales Tax Officer, Aligarh, AIR 1957 All 
475 (FB) and Steel Enterprises (Pvt.) 
ie v. State of Uttar Pradesh, 1969 AN 

399. 


“Whether in view of the various 
sub-rules of Rule 41, U. P. Sales Tax 
Rules. a dealer is entitled to deposit the 
tax admitted by him to be due and 
whether the assessing authority is enti- 
tled to make an enquiry whether the 
position assumed by the dealer as to his 
liability was justified in law, while mak- 
ing the provisional assessment?” 

AIR 1957 All 475 (FB) (Supra) is a 
Full Bench decision, wherein Mootham. 
C. J. observed as below:— 


“Under sub-rule (3) of Rule 41 the 
Sales Tax Officer is empowered to make 
an assessment to the best of his judg- 
ment when no return is submitted or 
when a return is submitted but is not 
accompanied by a treasury chalan in 
proof of the deposit in the treasury of 
the amount of tax calculated by the 
dealer on the turnover shown in such 
return or by a cheque for that amount. 
The dealer is required to calculate the 
tax payable in accordance with the pres- 
eribed rate. Neither sub-rule (2) nor 
sub-rule (3) provides that a treasury 
chalan or cheque need accompany the 
return only when the dealer admits lia- 
bility for the tax. 

These sub-rules require the payment 
of tax (or its deposit in the treasury) on 
the turnover shown by the dealer in his 
return, and they do not authorise the 
dealer to withhold payment of tax on 
the ground that he is not liable there- 
for. In the present case the return sub- 
mitted by the petitioner was not accom- 
panied by a treasury chalan or cheque. 
J am therefore of opinion that the Sales 
Tax Officer was—assuming R. 41 to be 
valid—free to determine the turnover of 
the petitioner to the best of his judg- 
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ment, and provisionally to assess the tax 
payable by the petitioner for the quar- 
ter ending the 30th June, 1956.” 

Raghubar Dayal and Srivastava, JJ. 
agreed with this conclusion arrived at 
by the Hon’ble the Chief Justice and 
the observations made by him in res- 
pect thereof. The point on which they 
expressed a dissent was entirely differ- 
ent. The above can thus be taken as 
the view of all the three Judges consti» 
tuting the Full Bench. 

2. 1969 All LJ 399 (supra) is a 
decision by a Division Bench of this 
Court in which it was observed:— 

“It is plain from the scheme set out 
in Rule 41 that what is intended is the 
advance deposit of the tax admitted by 
the dealer to be due on the basis of the 
return. The statute is a fiscal enact- 
ment and the intention appears to have 
been to ensure an expeditious payment 
of the tax admitted by the dealer to be 
due without waiting for the regular 
assessment at the end of the year....... it 
is plain from the language of sub-rules 
(1). (2) and (3) of Rule 41 that the dealer 
was required merely to deposit the tax 
admitted by him to be due and when 
filing the return for each quarter to 
adduce proof of such payment. If the 
return was filed and the proof adduced 
there was no jurisdiction in the Sales 
Tax Officer to make any assessment of 
the turnover at that stage. It is only 
if no return was submitted by the dealer 
or the return was submitted without pay- 
ment of the tax that Rule 41 (3) em- 
powered the Sales Tax Officer to deter- 
mine the turnover to the best of his 
judgment and provisionally assess the 
tax payable for the quarter and require 
of the dealer to pay the tax so assessed.” 
The Full Bench decision had not been 
brought to the notice of the Division 
Bench and for this reason, the question 
was not then referred to a larger Bench. 

3. As the questicn has been re- 
ferred to us, constituting a Bench of 
three Judges, the question ` naturally 
arises whether we can depart from the 
expression of opinion in the earlier Full 
Bench case. As observed in Atma Ram 
v. State of Punjab, AIR 1959 SC 519 a 
better course would be to constitute a 
larger Bench where a Full Bench of 
three Judges is inclined to take a view 
contrary to that of another Full Bench 
of equal strength. This rule is invaria- 
bly applied to cases where matters in 
issue requiring decision of the Court 
have been decided by one Full Bench 
and another Full Bench is inclined to 
take a contrary view. In such cases the 
matter must be referred to a larger 
Bench for reconsideration, but this rule 
cannot be applied to such expression of 
opinion which fall in the category of 
obiter dictum, not binding even on a 
single Judge of the Court. With regard 
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to obiter dictum it has often been obser- 
ved that it is not binding even on the 
subordinate Courts, though the expres- 
sion of opinion must be given due res- 
pect depending upon the Court which 
made the observations and also depend- 
ing upon whether the opinion was ex- 
pressed casually or on consideration of 
all the aspects arising in the case. 


4, The above question, in one 
way, determines the jurisdiction of this 
Full Bench, and it shall but be proper 
that we should clearly express our opin- 
ion why we regard the observations 
made in the above Full Bench case as 
obiter dicta which cannot be used as a 
precedent on the interpretation of rule 
41 of the U. P. Sales Tax Rules (to be 
referred hereinafter as the Rule). In sec- 
tion 29 of Salmond on Jurisprudence, 
Twelfth Edition, rules determining ratio 
decidendi have been indicated. It can, 
broadly speaking, be said that what is 
not a ratio decidendi is an obiter dic- 
tum. It is the ratio decidendi which 
is binding on the Courts. The material 
observations on this question contained 
in the above section are as below:— 

“First, however, we must distinguish 
what a case decides generally and as 
against all the world from what it deci- 
des between the parties themselves. What 
it decides generally is the ratio deci- 
dendi or rule of law for which it is 
AULNOLI LY; -.eecceresesseeeee 


“As against persons not parties to 
the suit, the only part of a case which 
is conclusive (with the exception of cases 
relating to status) is the general rule 
of law for which it is authority. This 
rule or proposition, the ratio decidendi 
may be described roughly as the rule of 
law applied by and acted on by the 
Court, or the rule which the court re- 
. garded as governing the CaSe...s...e..esssssese 

Or again, having decided the case 
on one point, the judge may feel it un- 
necessary to pronounce on the other 
points raised by the parties, but he may 
nevertheless want to indicate how he 
would have decided these points if neces- 
sary. Here again we are not given the 
judge’s final decision on a live issue, so 
that once more it would be unwise to 
endow it with as much authority as the 
actual decision. These observations by 
the way, obiter dicta, are without bind- 
ing authority, but are nonetheless im- 
portant; not only do they help to ration- 
alise the law but they serve to suggest 
solutions to problems not yet decided 
by the courts. Indeed dicta of the House 
of Lords or of judges who were masters 
of their fields, like Lord Blackburn, may 
often in practice enjoy greater prestige 
than the rationes of lesser judges. 


The ratio decidendi as opposed to 
obiter dicta is the rule acted on by the 
court in the case,--..« 


T, C. House v. S. T. Officer (FB) (Mathur J.) 


[Prs. 3-7] All. 253 


“Various methods of determining the 

ratio have been advanced. The “rever- 
sal” test of Professor Wambaugh sug- 
gested that we should take the proposi- 
tion of law put forward by the judge, 
reverse or negate it, and then see if its 
reversal would have altered the actual 
decision. If so, then the proposition is 
the ratio or part of it; if the reversal 
would have made no difference, it is 
not. In other words the ratio is a gene- 
ral rule without which the case would 
have been decided otherwise. This test, 
however, will not help us in cases.. 
Nor is it very helpful where a court 
gives several reasons for its decision. In 
such cases we could reverse each rea- 
son separately and the decision would 
remain unaltered, since it could still rest 
on the other grounds............ Quite often, 
in fact, where a case is argued on seve- 
ral grounds the judge will decide it on 
one of these and merely indicate his 
views on the remaining points, so that 
here his first proposition of law alono 
will constitute the ratio. Sometimes, 
however, he will declare that he is de- 
ciding the case on more than one ground, 
and here each proposition on which he 
reece the decision will qualify as a 
ratio.” 


5. Consequently, where the case 
is decided in favour of the petitioner on 
grounds more than one, but on certain 
points a finding is recorded against him, 
on the application of the reversal test, 
the decision on the main question, if 
apparent from the judgment, would be 
ratio decidendi, otherwise all the 
grounds in support of the decision would 
be ratio decidendi; but the point on 
which a finding is given against the 
petitioner would not be a ratio deci- 
dendi and shall be mere obiter dictum 
considering that the reversal of the find- 
ing on this point would not alter the 
decision of the case. 


6. In Chapter X of Keeton’s Ele- 
mentary Principles of Jurisprudence 
Second Edition, “obiter dicta” is descri- 
bed as “statements of law made by a 
judge in the course of a decision, arising 
out of the circumstances of the case, but 
not necessary for the decision”. It was 
further laid down “that the value of 
such dicta as sources of law naturally 
varies with the reputation of the judge, 
and with the closeness of their relation 
to the matter in issue in the case in 
which the dicta are delivered.” 


7. The opinions of other authori- 
ties and also the English decisions are 
reproduced in the three cases of Bom- 
bay, Madras and Nagpur High Courts to 
which we shall make a reference short- 
ly. The purpose shall be served by our 
giving certain quotations from these 
cases. In Mohandas Issardas v. A. N. 
Sattanathan, AIR 1955 Bom 113, the 
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point under consideration was whether 
an obiter dictum of the Supreme Court 
was as much binding upon the High 
Courts, as: an express decision given by 
the Supreme Court. However, the al- 
lied question what is an obiter dictum 
which has a binding effect upon a Court 
was also commented upon. Obiter dic- 
tum was regarded as an expression of 
opinion on a point which was not neces- 
sary to the decision of the case. The 
material observations on this point are 
as below:— 

“Now, an ‘obiter dictum’ is an ex- 
pression of opinion on a point which is 
not necessary for the decision of a case. 
This very definition draws a clear dis- 
tinction between a point which is neces- 
sary for the determination of a case and 
a point which is not necessary for the 
determination of the case. But in both 
cases points must arise for the deter- 
mination of the tribunal. Two questions 
may arise before a Court for its deter- 
mination. The Court may determine 
both although only one of them may be 
necessary for the ultimate decision of 
the case. The question which was neces- 
sary for the determination of the case 
would be the ‘ratio decidendi’; the opin- 
ion of the tribunal on the question 
which was not necessary to decide the 
case would be only an ‘obiter dictum’.” 


Reference was then made to the defi- 
nition of ‘obifer dictum’ to be found in 
Stroud’s Judicial Dictionary. which is 
based upon the case—Flower v. Ebbw 
Vale Steel Iron and Coal Co’., 1934-2 KB 
132 and the following passage at page 
154 in the judgment of Mr. Justice 
Talbot in Dew v. United British Steam- 
ship Co. Ltd., 1928-139 LT 628: 


cedsaeiaecseoesene It is of course perfectly 
familiar doctrine that obiter dicta though 
they may have great weight as such are 
not conclusive authority. Obiter dicta 
in this context means what the words 
literally signify namely, statements by 
the way. If a judge thinks it desirable 
to give his opinion on some point which 
is not necessary for the decision of the 
case, that of course has not the binding 
weight of the decision of the case and 
the reasons for the decision.” 

Thereafter the statement of the law 
in Halsbury, Volume XIX, at page 251 
was quoted and it is as below:— 


“It may be laid down as general 
rule that that part alone of a decision 
of a Court of law is binding upon courts 
of co-ordinate jurisdiction and inferior 
Courts which consists of the enunciation 
of the reason or principle upon which 
the question before the Court has really 
been determined. This underlying prin- 
ciple which forms the only authoritative 
element of a precedent is often termed 
the ‘ratio decidendi’. Statements which 
are not necessary to the decision, which 
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go beyond the occasion and lay down 
a rule that is unnecessary for the pur- 
pose in hand (usually termed dicta) 
have no binding authority on another 
Court, though they may have some 
merely persuasive efficacy.” 

. n Shaikh Dawood v. Col- 
lector of Central Excise, Madras, AIR 
1961 Mad 1 (EB), reference was made not 
only to the passage in the judgment of 
Mr. Justice Talbot, already quoted above, 
but also to certain passages from Sal- 
mond on Jurisprudence, 11th Edition, the 
material part of which is as below:— 

“A precedent, therefore, is a judi- 
cial decision which contains in itself. a 
principle. The underlying principle 
which thus formsits authoritative element 
is often termed the ratio decidendi 
The concrete decision is binding between 
the parties to it, but it is the abstract 
ratio decidendi which alone has the 
force of law as regards the worid at 
The only thing’ says 
the same distinguished judge in another 
case, ‘in a Judge’s decision binding as 
an authority upon a subsequent judge is 
the principle upon which the case was 
Aecided’.....ccccccccseces The only judicial 
principles which are authoritative are 
those which are thus relevant in their 
subject-matter and limited in their scope. 
All others, at the best, are of merely 
persuasive efficacy. They are not true 
rationes decidendi, and are distinguish- 
ed from them under the name of dicta 
or obiter dicta, things said by the way.” 

“The weight to be given to obiter 
dicta depends upon the circumstances, 
Sir Carleton Allen’s conclusion is that 
“if the eminence of the tribunal, the 
consensus of judicial opinion, and the 
degree of deliberation all combine to 
lend a special weight and solemnity to 
dicta, then their authority is for all prac- 


tical purposes indistinguishable from 
that of rationes decidendi.” 
9. In Kanglu Paula Kotwal v. 


Chief Executive Officer, Janpad Sabha, 
Durg, AIR 1955 Nag 49 (FB), reference 
was made to rule for determining the ratio 
decidendi of a case as stated by Pro- 
fessor John Chipman Gray at page 261 
in the Nature and Sources of the Law 
(Edition 1921) and also to Allen in 
his Law in the Making and to the fol- 
lowing observations of Lord Sterndale 
M. B. in ‘Slack v. Leeds Industrial Co- 
r Society Ltd.’, (1923) 1 Ch 431 
CA). 


“Dicta are of different kinds and of 
varying degrees of weight: Sometimes 
they may be called almost casual ex- 
pressions of opinion upon a point which 
has not been raised in the case and is 
not really present to the Judge’s mind. 
Such dicta, though entitled to-the res- 
pect due to the speaker, may fairly be 
disregarded by judges before whom the 
point has been raised and argued in a 
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way to bring it under much fuller consi- 
deration. Some dicta, however, are of 
a different kind; they are, although not 
necessary for the decision of the case, 
deliberate expressions of opinion given 
after consideration upon a point clearly 
brought and argued before the Court. 
It is open, no doubt, to other judges to 
give decisions contrary to such dicta, 
but much greater weight attaches to 
them than to the former class.” 


10. The well-recognised princi- 
ple of interpretation accepted by the 
Courts in England, therefore, is:— 


“Any judgment of any Court is 

authoritative only as to that part of it, 
called the ratio decidendi, which is con- 
sidered to have been necessary to the 
decision of the actual issue between the 
litigants. It is for the Court, of what- 
ever degree, which is called upon to 
consider the precedent, to determine 
what the true ‘ratio decidendi’ was......... 
Judicial opinions upon such matters, 
whether they be merely casual, or whol- 
ly gratuitous or (as is far more usual) 
of what may be called collateral rele- 
vance. are known as ‘obiter dicta’ or 
simply ‘dicta’, and it is extremely dif- 
ficult to establish any standard of their 
relative weight.” (Allen in his Law in 
the Making). 
A Judgment is authoritative only as to 
that part of it which is considered to 
Ihave been necessary to the decision of 
the case, and not that part which was 
not necessary to its decision. The first 
is called ‘ratio decidendi’? which is bind- 
jing as a precedent. The other called 
‘obiter dicta’ cannot be treated as a bind- 
ing precedent though the opinion so ex- 
pressed is entitled to respect. This rule 
has been followed by the three High 
Courts mentioned above and we find no 
reason to depart from this well-recog- 
mized principle. 


11. The learned Standing Counsel 
invited our attention to two English 
decisions Jacobs v. London County Coun- 
cil, 1950-1 All ER 737 and Behrens v. 
Betram Mills Circus Ltd., 1957-2 QB 1 
but they apply to only those cases where 
more than one reason has been given 
for the decision, and not where it was 
not necessary to record a finding on a 
particular point for the proper decision 
of the case. Where more than one rea- 
son has been given for the view express- 
ed in the case, that is, in support of the 
decision, both shall be ratio decidendi 
as no one can say with certainty except 
for the judge himself who decided the 
case, which point was uppermost in his 
mind; but where many questions arise 
in the case some are decided in favour 
of the petitioner and others against him, 
and, in the end, decision is given in 
favour of the petitioner, they shall be 
the points decided in his favour which 
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have a binding precedent, and not the 
one which was decided against him, for 
the simple reason, that for the decision 
of the case it was not necessary to re- 
cord a finding on the latter category of 


- points. Only those points were material 


for the decision of the, case which enti- 
tled him to a favourable judgment and 
the others which could not entitle him 
to a favourable judgment need not have 
been decided. 

12, There can never exist any 
controversy as to the absence of bind- 
ing effect of observations of a casual 
nature, or where the remarks have been 
made in passing on certain questions of, 
law involved in the case. They shall all 
be casual observations which cannot take 
the place of a final expression of opinion 
on those questions. Such observations 
cannot amount to a precedent, that is; 
ratio decidendi; they would be obiter 
dicta which can be disregarded by an- 


other judge, though the observations 
made by higher Court or even by a 
Bench of a larger number of Judges 


must be given due respect and depar- 
ture therefrom made on good grounds 
after detailed consideration of the pro- 
visions of the law and the rules. Diffi- 
culty arises only when observations have 
been made after detailed consideration 
on points which were not necessary to 
the decision of the case. Where there 
has been no detailed comments on the 
provisions of the enactment and the 
rules, formal expression of opinion on 
points not necessary to the decision of 
the case, can be placed in the same cate- 
gory as casual observations and they 
shall be obiter dicta not binding on 
other Courts, all the more, a Court con- 
stituted with the same number of Judges. 
Even when the points not necessary to 
the decision of the case are decided after 
detailed consideration of the provisions 
of the law, they can be regarded as the 
considered expression of opinion by the 
Judges but in other respects would fall 
in the same category as casual observa- 
tions not necessary to the decision of thel- 
case. We find no reason to depart from 
the -well-recognised principles already 
commented upon above. 


13. In AIR 1957 All 475 (FB) 
(supra), the petitioner furnished a re- 
turn of his turnover for the quarter end- 
ing 30th June, 1956, but denied that any 
sales tax could legally be recovered 
from him on the turnover on the ground 
that the turnover on the goods in which 
he dealt was not liable to tax. The Sales 
Tax Officer, however, provisionally asses- 
sed the petitioner to a tax of Rs. 75,000/- 
on an estimated turnover of Rs. 12 lakhs 
at the rate of one anna per rupee. The 
Full Bench allowed the Writ Petition 

a few grounds though they also re-- 
corded the finding that the Sales Tax 
Officer had the jurisdiction to provision- 
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ally. assess the petitioner when proper 
sales tax :had~not been deposited before 
submitting the return or a cheque for 
the proper. amount was not enclosed with 
the return. . THis finding would have 
justified: the dismissal of the Writ Peti- 
tion Incase the, other points were not 
[favourable to the petitioner. In other 
‘Words; for the favourable decision of the 
Writ Petition, it was not necessary to 
record a finding on the jurisdiction of 
the: Sales Tax Officer to make provisional 
assessment where proper tax, though 
the liability was disputed was not de- 
‘posited or remitted by cheque with the 
return. Even if a finding was not re- 
corded on this point, the decision of the 
case “would have been the same. 

14. The observations of Mootham 
C. J. on this question are contained in 
para 38 of the Report. It shall be found 
that no detailed comments have been 
made, all the more, with reference to 
the provisions of S. 7 of the U. P. Sales 
Tax Act (to be referred hereinafter as the 
Act). Inthe earlier part Mootham, ©. J. 
himself mentioned that he was referring 
briefly to the three submissions made 
on behalf of the petitioner with regard 
to the invalidity of the assessment pro- 
ceedings. This by itself makes it clear 
that there was no proper and detailed 
consideration of these points and 
Mootham, C. J. made certain observa- 
tions simply because these points had 
also been argued before the Bench. 
When the other points raised by the 
petitioner had appealed to the Bench, the 
petitioner himself may not have made 
detailed submissions on the three points 
on which the validity of the assessment 
proceedings was being challenged. We 
are thus of opinion that the finding on 
the above question contained in para 38 
of the Report of the Full Bench case of 
AIR 1957 All 475 (supra) cannot be pla- 

(Contd. on Col. 2) 


Section 7 of the Act 


(1) Every dealer who is liable to 
pay tax under this Act shall 
submit such return or returns of 
his turnover at such intervals, 
within such period, in such form 
and verified in such manner, as 
may be prescribed; but the as- 
sessing authority may in its dis- 
cretion, for reasons to be re- 
corded, extend the date for the 
submission of the return by any 
person or class of persons. 

@A) Before submitting the return 
under sub-section (1) or along 
with such return the dealer shall 
deposit in such manner as may 
be prescribed the amount of tax 
due on the turnover shown in 
such return. 
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ced in the category of a precedent bind- 
ing on other Benches, all the more, on 
a Full Bench with a similar strength. 
It is not a ratio decidendi, but is mere 
obiter dictum which cannot be used as 
a precedent in other cases. When this 
finding cannot be deemed to be a judi- 
cial pronouncement having the force of 
a binding precedent, the matter can be 
reconsidered by this Full Bench with- 
out recourse to a reference to à still 
larger Bench. This view is in conso- 
nance with the observations in AIR 1959 
SC 519 (supra). Their Lordships of the 
Supreme Court had advised reference to 
a larger Bench where a Full Bench of 
three Judges was inclined to take a view 
contrary to that of another Full Bench 
of equal. strength so that the subordi- 
nate Courts may not be placed under the 
embarrassment of preferring one view 
to another, both equally binding upon 
them. When the expression of opinion 
by the earlier Full Bench does not have 
the force of a binding precedent, there 
shall be only one decision of the Full 
Bench binding on the subordinate courts 
and no occasion for embarrassment shall 
arise. We are thus of the opinion that 
we are competent to hear and decide 
the question referred to us even though 
the earlier Full Bench had made obser- 
vations contrary to the law as is being 
enunciated by us. 

15. The question referred to us 
pertains to the jurisdiction of the Sales 
Tax Officer to make a provisional assess- 
ment under Rule 41 (3) of the Rules. 
For proper appreciation of this sub-rule 
it shall be necessary to read Section 7 
of the Act and Rule 41 of the Rutes 
together. The material parts of Sec. 7 
and Rule 41 are, therefore, being repro- 
duced hereinbelow side by side so that 
it may be easy to understand the differ- 
suce in phraseology and the scope theres 
of. $2, 

Rule 41 of the Rules 
(1) Every dealer who is liable to 
pay tax under Act shall, before 

the last day of July, October, 

January and April, submit to 

the Sales Tax Officer a return 

of his gross turnover for the 

quarters ending June 30, Sep- 

tember 30, December 31 and 
oe 31, respectively in Form, 


(2) Before submitting the return 
under sub-rule (1), the dealer 
shall deposit in the treasury the 
amount of tax calculated by him 
on the turnover shown in such 
return and shall submit the 
treasury challan with the return 
or submit with the return a 
cheque for the amount so cal- 
culated: i 


1971 


(2) If the assessing authority after 
such inquiry, as, he considers 
< necessary, is- satisfied that any 
returns submitted under sub-- 
section (1) are correct and com- 
plete he shall assess the tax on 
„the basis thereof. f 
(8) I£ no” return is submitted by the 
' „dealer under sub-section (1) 
within the period prescribed in 
that behalf or, if the return sub- 
mitted by him appears to the 
assessing authority to be incor- 
rect or incomplete, the assessing 
authority shall, after making 
such inquiry as he considers 
necessary, determine the turn- 
over of the dealer to the best 
of his judgment and assess the 
. tax on the basis thereof. 


y 


I6. Before making comments on 
the questions of law involved it shall be 
roper to briefly indicate the facts of the 
fve Writ Petitions. In Writ Petition No. 
4063 of 1969 the petitioner, Indian Cera- 
mic House, Langra-ki-Chowki, Agra was 
carrying on the business of manufacture and 
sale of Liquid gold scientifically known as 
‘Colloidal gold, and there existed an old dis- 
pute between the petitioner and the Sales 
Tax Department as to the rate of sales tax 
chargeable on the liquid gold. The Sales 
Tax Department treated the liquid gold as a 
chemical on which sales tax at the rate of 
7 per cent was leviable. The petitioner, on 
the other hand, claimed that it was a specie 
of gold bullion which was taxable at the 
tate of half per cent on sales and in the 
alternative, it was an unspecified article tax- 
able at the rate of 2 per cent. on the tum- 
over. While submitting the return of turn- 
over for the quarter ending 30-6-1969, the 
petitioner filed a return of turnover amount- 
ing to Rs. 4,85,607/10 and enclosed there- 
with a cheque for Rs. 9,712/14 represent- 
ing the Sales Tax at the rate of 2 per cent. 
It was thereafter that under Rule 41 (8) the 
Sales Tax Officer made an ex parte provi- 
sional assessment and assessed sales tax at 
7 per cent treating the turnover as shown 
in the return to be correct. 


17. The petitioners of other Writ 
Petitions Nos. 1087, 1117 and 1118 of 1970 
are excise licencees whose claim is that th 
are not liable to pay sales tax on the sale 
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(8) If no return Is Submitted In,res- `=, 


is submitted 
ment of tax in 
prescribed in Rule E: 
Tax Officer shall, after. making ` 
such enquiries as he considers . * 

necessary, determine the túrn-'  - 
over to the best of his judgment, ~~ 









provisionally assess the tax. pay~“ ™">. pen 
or. the * nc, 


able for the quarter 
month, as the case may be, and’ ™. 
serve upon the dealer a notice  ' 
in Form XI and the dealer shall ~ 
pay the sum demanded within: , 
the time and in the manner 

. specified in the notice. 


(5) Upon the expiry of the assess- 
ment year the Sales Tax Officer, 

all, after such enquiry as he 
may deem necessary determine 

the turnover of the assessment 

year and shall assess the tax 

thereon. 

(® I£ the tax assessed differs from 
the total amount deposited or 
paid by cheque, the difference 
shall be realized or refunded by 
the Sales Tax Officer, as the 
case may be. 

of country liquor. They filed the quarterly 
return or returns, as the case may be, with- 
out depong the sales tax, nor did they 
enclose any cheque on the ground that they 
were not liable to pay any sales tax. In 
their cases also the Sales Tax Officer made 
a provisional assessment. In all the cases 
recovery certificates for the realisation of 
sales tax so assessed. were issued and it was 
at this stage that the petitioners moved this 
Court for quashing the provisional assessment 
and also the subsequent proceedings. It 
shall thus be found that in one case the 
petitioner deposited sales tax at,a lower 
rate, rate at which according to it, sales tax 
was leviable; and in the others, there was 
no deposit of sales tax for the reason that 
the petitioners claimed that they were not 
liable to pay any sales tax. 

18. Section 7 of the Act nowhere 
speaks of provisional assessment. Sub-sec- 
tion (1) provides for submission of return or 
returns of turnover at such intervals, within 
such period, and in such form as may be 
prescribed. Sub-section (1-A) makes it ne- 
cessary to deposit the amount of tax due 
on the turnover shown in the return either 
before submitting the return or along with 

e return. the assessing authority is 
satisfied as to the correctness of the return, 
he can under sub-section (2) assess the tax 

on its basis; otherwise under sub-section (3), 

if no return is submitted or if the return 

submitted appears to be incorrect or in-s 
complete, the assessing among can, after 
such enquiry as may be considered neces- 
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sary,.determine the turnover of the dealer to 
the best. of his judgment and can assess the 
tax on the basis of such turnover. The assess- 
ing authority acts under sub-section (8) when 
no return is submitted or if the return ap- 
pears to. be incorrect or incomplete, and this 
as no reference to the deposit of the tax 
prescribed under sub-section (1-A). What- 
ever action is taken, is for regular assess- 
ment, and not for provisional assessment. 


19. It is Rule 41 which makes 4 
provision for a provisi assessment. Sub- 
section (1) of Section 7 corresponds to sub- 

erule (1) of Rule 41. In fact, this sub-rule 

prescribes the intervals, the form and also 
the period within which the returns are to 
be. submitted. Sub-rule se Rule 41, one 
ah say, corresponds to sub-section (1-A) of 
Section 7. This sub-rule clarifies sub-sec- 
tion (l-A) by clearly providing that the 
amount to be deposited in the treasury or 
paid by cheque along with the retum is the 
amount of tax calculated by the dealer him- 
self on the turnover shown in the return. 
In the absence of the sub-rule it could be 
said, though it may be noted that this view 
shall not be in consonance with the obser- 
vations of the Supreme Court in the Rajas- 
than case to be referred hereinafter, that tax 
must be deposited at a proper and legal 
rate, and not the rate at which, in the opin- 
ion of the dealer, the tax is due if at all. 
But in sub-rule (2) the words used are “the 
amount of tax calculated by him on the 
turnover.” Two important ingredients of the 
calculation are the ‘turnover’ and the ‘rate, 
and when it is for the dealer to himself cal- 
culate the tax due, he can rightly say that 
the tax is due under another head on a 
lower rate, or that no sales tax is payable 
by him, that is, he is not liable to pay such 
tax. 


20. Under sub-sections (2) and (8) 
of Section 7 the assessing authority can 
make an enquiry and if the returns submit- 
ted are correct and complete, tax can be 
assessed_on their basis, otherwise the assess- 
ing authority is competent to determine the 
turnover of the dealer to the best of his 
judgment and to assess the tax on such 
turnover, Under sub-rule (8) of Rule 41, 
which applies to a_ provision: assessment 
the jurisdiction of the assessing authority is 
narrower, and he can determine the turn- 
over to the best of his judgment for purpo- 


ses of the provisional assessment only if no 
return is submitted in respect of any quar- 
ter or month within the period allowed, or 


if the return is submitted without papani 
of tax in the manner prescribed in Rule 48. 
The tax payable which has to be deposited 
before the submission of the return or paid 
by cheque along swith the return is the 
amount calculated by the dealer himself, 
Consequently, when he is of opinion that 
tax is payable at a lower rate and the tax 
» lis deposited at such rate, or that there is 
mo liability to pay tax on the turnover, and 
therefore no deposit was necessary, nor 
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been made, therefore would ‘be compliance 


of sub-rule (2) and the assessing autHority| ` 


shall not have the jurisdiction to. determine] - ‘ 


the turnover to the best of his judgment. | 


21. 
govern the annual assessment; 


Sub- 


shall correspond to sub-sections (2) and (8). , 


of Section 7, and consequently if the returns 
submitted are correct and complete, the .as- 


Sub-rules (5) and (6) of Rule a ae 
e 


sessing authority shall assess the tax on such . 


turnover and on rates which he considers tō- 
be applicable, but if the returns are incor- 
rect and incomplete, he can determine the 
turnover to the best of his judgment and 
assess the tax on such turnover on such 
tates as he considers applicable. It is under 
sub-rule (6) that adjustment of the tax shall 
be made by realising the amount not al- 
ready deposited or paid by cheque or by 
refunding the amount deposited or paid in 
excess. The amount already deposited or 
paid, contemplated by sub-rule (6), shall be 

e amount calculated by the dealer him- 
self and deposited or paid under sub-rule (2). 


22. Had Rule 41 not been incorpo- 
rated, all the assessments, whether made at 
the end of the year, or in respect of any 
quarter or month, would have been final 
assessments subject to adjustment, if neces- 
sary, at the time of the annual assessment, 
but Rule 41 makes a distinct provision for 

rovisional assessment. The Rule also, 
riefly, provides for the annual assessment. 

23. Both sub-sections (1) and (1-A) 
of Section 7 clearly lay down that the re- 
turn shall be submitted and tax deposited in 
such manner as may be peat snc The 

defin 






calculation shall be based on the turnover 
shown in the return and when the tax has 


pay sales tax is denied on the 
tax is due, there shall be substantial com- 
pliance of sub-rule (2) if the return is su 
mitted without making any deposit. 


24, We shall not be justified to 
aean from the ordinary meaning of sub- 
es (2) and (8) of Rule 41 on the ground 


that a dealer may Taimel. not in good 
faith, deny his liability to the payment of 
tax or assert that tax was due at a lower 
rate. our opinion, ever if a dealer mala 
fide or without sufficient cause files a iia 


197 
retiimn and asserts that he is not liable to 
ay tax.at all or is liable to pay tax at a 
ower rate;.that would not enable the assess- 


Jing authority to make a provisional assess- 
in Peder web cal (8): of Rule 41, 


> on. In State of Rajasthan v. Ghasi- 
“Jal; AIR 1965 SC 1454 their Lordships of the 
Supreme Court had the occasion to consi- 
der the meaning of the expression “tax due 
in connection with the validity of the penal- 
ty imposed for not submitting the returns 
and for not depositing the tax due within 
the period prescribed. This case arose out 
of the Rajasthan Sales Tax Act, Section 8 
thereof places the liability to pay tax_on 
the dealers, Its provision is similar to Sec- 
tion 8 ofthe Act. The words used in Sec- 
tion 8 of the Rajasthan Sales Tax Act are 
“shall be liable to pay tax under this Act. 
In Section 8 of the Act the words used 
are “shall pay a tax at the rate of’, but 
these words are suffixed by another expres- 
sion “which shall be determined in such 
manner as may be prescribed.” A tax can- 
not be said to be due unless the amount of 
tax has been determined. ‘The tax is deter- 
mined by the assessing authority as a result 
of the assessment at the end of the year, or 
it may be determined by the assessee him- 
self under Section 7 (I-A) of the Act or 
under Rule 41 of the Rules as the case may 
be. In other words, Section 8 of the Act, 
like Section 8 of the Rajasthan Sales Tax 
Act, merely places a Liability to pay 
while the tax actually payable is determin 
later either by the assessing authority or by 
the dealer himself. In connection with Sec- 
tion 7 (2) of the Rajasthan Sales Tax Act, 
which is similar to Section 7 (1-A) of the 
Act and Rule 41 (2) of the Rules, their 
Lordships observed as below:-— 


“Section 8, the charging section, read 
with Section 5 makes tax payable i.e., crea- 
tes a liability to pay the tax. That is the 
normal function of a charging Section in a 
taxing statute. But till the tax payable is 
ascertained by the assessing authority under 
Section 10, or by the assessee under Sec- 
tion 7 (2), no tax can be said to be due 
within Section 16 (1) b) of the Act, for til 
then there is only a liability to be assessed 
to tax.” 


Tax due is thus determined by the dea- 
ler himself while making the deposit or by 
the assessing authority at the time of as- 
sessment of the tax; and when the dealer 
has to deposit before the submission of the 

ny cheque along with the return 
“the amount of tax”, the amount to be de- 
shall be the amount as ascertained 
y the dealer himself which is the same 
thing as the amount calculated by him, 
Where the liability to pay tax is denied, 
there shall, in the opinion of the dealer, 
be no tax due and the return can be sub- 
mitted without depositing any amount to- 
wards the tax. Similarly, where it is claimed 
that the tax is payable at a lower rate, the 
amount of tax due shall be ulated at 
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this rate, and there shall be a deposit of the 
tax due as contemplated by Sec. 7 (1-A) and 
Rule 41 (2). 

26. The learned Standing Counsel 
invited our attention to a recent Supreme 
Court decision in the State of Punjab v. 
Sant Singh Kanwarjit Singh, 25 STC 525 
= (AIR 1970 SC 744), but it relates to 
final assessment, and net to an assessment 
which is provisional. Section 4 of the East 
Punjab General Sales Tax Act, 1948, places 
a liability to pay tax on the dealers. Seg- 
tion ae a Provision for aonne of 
tax, while Section governs the payment 
of tax and returns. Returns are fimished 
under sub-section (8) of Section 10, and as 
laid down in sub-section (4), the amount of 
tax due is to be deposited before furnishing 
the return. It is under sub-section (6) that 
a penalty can be imposed on a dealer tailing 
to comply with the a siege of sub-sec- 
tions (8) and (4) without sufficient cause. 
The penalty can extend to one-and-a-half 
times of the amount of tax which may be 
assessed on him under Section 11 in addi- 
tion to the amount of tax assessed, and 
where no tax is payable, a sum not exceed- 
ing one hundred rupees. similar penalty 
can be imposed under sub-section (7) if the 

er maintained false and incorrect ac- 
counts or submitted returns which were 

e or incorrect. The assessments con- 
templated by sub-sections (6) and Y are the 
assessment of tax under Section 11, and the 
assessment could be none other a regu- 
Jar assessment, and not a provisional assess- 
ment, 

27, The distinction between a pro- 
visional assessment and a regular assessment 
was emphasized in Jaipur Udyog Ltd, v. 
Commr. of Income-tax, Delhi and Rajasthan, 
71 ITR 799 = (AIR 1969 SC 470) and 
Roshan Lal Kuthiala yv. Income-tax Officer, 
Special Investigation Circle, Ambala, (1966) 
62 ITR 558 (Punj), and it was held in the 
former case: 


“The section does not permit an en- 
quiry to be made whether ‘the total income 
returned. by the assessee exceeds the amount 
admitted by him, nor whether the allowances 
or deductions claimed are admissible. If 
there be a discrepancy between the return 
made and the accounts and documents ac- 
companying the return, the Income-tax Of- 
cer may ask the assessee to explain the dis- 
crepancy, but he must make a provisional 
assessment on the basis of the return initial- 
ly made or clarified and the accounts and 
documents filed. He cannot make a provi- 
sional assessment by holding that certain 
claims made by the assessee are in Jaw un- 
pei If it ires that the assesses 

without reasonable cause concealed par- 
ticulars of his income or has furnished in- 
accurate particulars of his, it may be open 
to the Income-tax Officer to impose penalty 
upon him after the regular assessment is 
completed. But it is not ores to 
determine whether there has been any con- 
cealment of particulars of income or to de- 


k 


him to ` 
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cide whether claims which have been made 
are unwarranted.” ; 

28. The jurisdiction of the autho- 
rity while making a provisional assessment 
is a limited one, and it cannot extend to 
such powers as he could exercise while mak- 
ing the regular assessment. The jurisdiction 
of the authority shall be determined by the 
provisions for provisional assessment, and he 
cannot go beyond these provisions and ta 
make an assessment in the same manner as 
he could at the time of the regular assess- 
ment. 
| ~ 29, _ Under sub-rule (8) of Rule 41 
of the Rules the assessing Ponin can de- 
termine the turnover to the best of his judg- 
ment and provisionally assess the tax in 
only two circumstances: firstly, if no return 
is submitted within the period prescribed; 
and secondly, if the return is submitte 
without payment of tax in the manner pres- 
cribed in Rule 48, Rule 48 merely prescribes 
the manner of payment of tax which can 
be paid or deposited in the treasury or by 
cheque or Bank Draft, and in the case of 
Government Departments by Book Transfer. 
Rule 48 cannot govern the amount of tax 
due. Even though the word “tax” has been 

ed in sub-rule (8), it must be read along 
with sub-rule (2) and it sh mean the 
amount of tax calculated by the dealer. 
Where, according to his calculations, no 
amount of tax is due, no deposit shall be 
necessary, and the assessing authority can- 
mot act under sub-rule (8) simp because 
mo tax was paid or deposited while submit- 
ting the return during the prescribed period. 
Similarly, where according to the dealer, tax 
is payable on lower scale, the tax due shi 
be the amount calculated at this rate and 
once this amount has been deposited or 
paid by cheque, there shall be compliance 
of sub-rule @) and. the assessing authority 
shall not have the power to act under sub- 


rule (8). 

30. Our reply to the question refer- 
red to this Bench is as below:— 

“In view of the various sub-rules of 
Rule 41 of the U. P. Sales Tax Rules, dea- 
ler is entitled to deposit the tax admitted by 
him to be due and the assessing authority 
does not have the power to make an en- 
quiry, while making the provisional assess- 
ment, whether the pohon assumed by the 
dealer as to his liability was justified in law.” 

Reference answered. 
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(A) Guardians and Wards Act (1890 
Section 4 (2) — Word used in defini 
guardian is “care”? and not 1 
Words “care” and “custody” 


cannot: 

apply as she is not the guardian. AIR 1952 

Mad 234, Dissented. Case law discussed. _ 
(Paras 21, 24) 

(C) Muhammadan Law — Guardian- 
ship — Law of Hizanat, 

Under the law the mother is entitled 
to the hizanat or custody of her male child 
until he has completed seven years and her 
female child until she attains puberty. The- 
right continues though she is divorced un- 
less she marries a second husband in which 
case the custody belongs to the father. In 
case the minor is removed from her custody 
she can exercise her right by filing a suit 
and not by way of a proceeding under Sec- 
tion 25 of the Guardians and Wards Act.. 

(Paras 7, 22) 
Cases Referred: Chronological Paras 
(1952) AIR 1952 Mad 284 (V 89), 
„_ Zynab Bi v. Mohd. Ghouse Mohideen 28 
(1948) ATR 1948 All 198 (V 35) = 


1947 All LJ 678, Mt. Sakina 
_. Begum v. Malka Ara Begam 20, 23 
(1935) ATR 1985 Oudh 492 (V 12) = 

1935 Oudh WN 1096, Mt. Ghuran 

v. Syed Riaz Ahmad 
(1984) AIR 1984 All 722 (V 21) = 

1934 All LJ 899, Haidri Begum 

v. Jawwad Ali Shah 20, 28 


(1982) ATR 1982 All 215 (V 19) = 
ILR 54 All 128, Mt. Siddiqunnissa 
Bibi v. Nizamuddin Khan 
(1927) AIR 1927 All 581 (V 14) = 
_ ILR 49 AU 778, Ulfat Bibi v. Bafati 18 
(1918) ATR 1918 PC 11 (V 5) = 45 
Ind App 78, Imambandi v. Muta- 


„_ saddi 
(1918) AIR 1918 Oudh 375 (V 5) = 
21 Oudh Cas 194, Mushaf Husain 
v. Mohammad Jawad 17 

Mohd, Hussain, for Appellant; Shafiq 
Mirza, for Respondent. 

JUDGMENT:— This appeal is direct- 
ed against an order of the District Judge of 

ich passed on an application made by 
the respondent under Section 25 of the 
Guardians and Wards Act for the returning 
of the custody of her ward, her minor son, 
then aged about 4 years. 

2. The parties to this litigation are 
Mahomedans, the appear being the father 
and the respondent the mother of the minor. 
There has been a divorce between them. 
The allegations in the application were that 
during the period they were in lawful wed- 
Jock the minor was born and though there 
has been a divorce since then he has been 
living with the mother, A few days prior 
to the making of the application by the res- 
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pondent before the District Judge, it was 
alleged, the minor was taken away on some 
pretext by. the father, It was in these cir- 
cumstances that the application was madè 
` under Section 25 by the mother to the effect 
that it will be for the welfare of the ward, 
the minor, to be returned to the custody of 
his dian, the mother. That application 
has Beck allowed. ‘The father has come up 
in this appeal and challenges that order. 

3. Section 25 (1) of the Guardians 
and Wards Act provides: 

“25 (1) If a ward leaves or is remov- 
ed from the custody of a guardian of his 
person, the Court, if it is of opinion that 
it will be for the welfare of the ward to 

return to the custody of his guardian, may 
make an order for his return, and for the 
purpose of enforcing the order may cause 
the ward to be arrested and to be delivered 
into the custody of the guardian.” 

A, In order to attract the applica- 
tion of this provision of Jaw there 
must be a ward or a minor. He 
must have left ‘or been removed from 
the custody of the guardian of his person 
and it should be for the welfare of that 
minor to return him to the custody of the 
guardian. In these circumstances the court 
may make an order for his return. 

5. A “guardian” has been defined 
under Section 4 (2) of the Act as meaning a 
person having the care of the person of a 
minor or of his property, or of both his 
person and property, In this case we are 
not nae) with the property but we are 
concerned with the person. 

6. In the light of this definition leë 
us examine whether the mother, who made 
the application under Section 25, was the 
guardian of her minor son. 

7. Under the Mahomiedan Law the 
mother is entitled to the hizanat of her 
male child until he has completed the age 
of seven years and of her female child 
until she has attained puberty. The right 
continues though she is divorced by the 
father of the child ess she marries 4 
second husband in which case the custody, 
belongs to the father. 

8. The word hizanat has been. traris- 
lated as “custody” by the authors on Ma- 
homedan Law (See Mulla’s Principles of 
Mahomedan Law, Sixteenth Edition, Arti- 
cle 852). 

9. — Ameer Ali ia his Mahomedan 
Law, Volume II, Fourth Edition, quotes 
Tanwir-ul-Absar by pointing out that “the 
hazina is the woman to whom belongs the 
rearing up a child”. He also quotes Fata- 
wai Alamgiri which is to the effect that 
“the_mother is of all prn the best en- 
titled to the custody of her infant children 
during the connubial relationship as well as 
after its dissolution”. After fotos from 
Radd-ul-Muhtar he points out 
seen that this right belongs to her qua 
tiother, and nothing can take it away from 
her except her own misconduct, At page 
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295 he further points out that among the 
Hanafis the'accepted doctrine is that the 
mother’s hizanat of a male child ends with 
the completion of his seventh year. At page 
810 he further points out that the mother 
can on no account give up her right of 
hizanat; for even if she were to obtain a 
khula in lieu of abandoning her right to her 
child’s custody, the Khula will be valid and 
she will retain her right of hizanat. 

° 10. Obviously under the personal 
law applicable to the pa to this Titiga- 
tion the mother, i.e., the respondent, who 
made the application before the District 
Judge, was entitled to the hizanat or the 
custody of the child. But the question is 
whether in view of her being so entitled, 
a ete be said to be the guardian of the 
child. 

il. The law recognises the father 
to be the natural guardian of the minor. 
Under Section 19 of the Guardians and 
Wards Act the court is not authorised to 
appoint or declare a guardian of the per- 
son of a minor whose father is living and 
is not, in the opinion of the court, unfit to 
be guardian of the person of the minor. 
This provision exists because the father is 
the natural guardian of his minor children 
and there is no occasion for him to be ap- 
pointed as such. The question, therefore, 
is whether the right of hizanat amounts to 
the taking away of that right of father, i.e., 
whether the father ceases to be the guar- 
dian of his minor children among Mahome- 
dans so long as the male child does not at- 
tain the age of seven years and the female 
the age of puberty. 

12. The matter has been consider- 
ed by a Division Bench of our High Court 
in Mt. Siddiqunnissa Bibi v. Nizamuddin 
Khar, AIR 1932 All 215 and by a Full 
Bench of the erstwhile Chief Court of Oudh 
in Mt. Ghuran v. Syed Riaz Ahmad, ‘AIR 
1935 Oudh 492. In the Allahabad case the 
Bench consisted of Sulaiman, Acting, C. J. 
and Sen, J., and they gave separate thou 
imilar opinions on the point. 

18. Quoting from Ameer Ali, Sulai- 
man, Acting C, J., pointed out that the first 
and primary natural guardian of a minor 
is the father, and then he cited from Imam- 
bandi v. Mutasaddi, AIR 1918 PC 1l, a 
Privy Council case, as follows:— 

“It is perfectly clear that under the 

Mahomedan Law the mother is entitled only 
to the custody of the one person of her 
minor child up to a certain age according 
to the sex of the child. But she is not the 
natural guardian: the father alone, or if he 
be dead his executor (under the Sunni Law) 
is the legal guardian.” 
The conclusion drawn by him is that the 
mere fact that a female relation is entitled 
to the custody or care‘of the minor girl up 
to a certain age would not result in the 
father not being the guardian of the child, 

14, Sen, J., at page 219, remarks: 

“Under the Mahomedan Law the mater- 
nal grandmother is not the guardian of the 


_ 962, All, [Prs. 14.21] 


“perp of the minor granddaughter, She 
the right of hizanat till the girl attains 
puberty, but hizanat is not the same thing 
as guardianship of the person. The guar- 
dianship of the person rests in the father.” 


15. It would thus appear from this 
authority that the right of hizanat is not the 
same thing as the guardianship of the per- 
son and in spite of the right of hizanat of 
a female relation, the guardianship of the 

er continues. 

16. In that case it was the father 
who had made an application under Sec- 
tion 25 of the Guardians and Wards Act 
for the custody of his minor daughter who 
was with her maternal andmother who 
had a right of hizanat and the father’s ap- 
plication was allowed, 


The case of Mushaf Husain v. 
Mohammad Jawad, 21 Qudh Cas 194 = 
(AIR 1918 Oudh 876) was referred to by 
Sulaiman, Acting C. J., for holding that 
there was no reason to restrict meaning of 
the word “custody” to the physical or ac- 
tual custody of the minor. Even if the 
Ward is in the actual custody of another 
erson with the permission of the guardian, 
e or she would be wunder the guardian’s 
constructive custody, and even though the 
girl was living with the grandmother she 
was said to be under the constructive cus- 
tody of the father. 


18. The facts in the 
Bench case were that the respondent had 
sent his wife to the house of her mother 
Smt. Ghuran from Kanpur to Lucknow for 
the sake of her confinement. She had a 
daughter aged two years who also came 
along with her mother. The respondent's 
wife gave birth to a child, but soon after 
the bi the child and the mother died. 
The minor daughter, who had been sent 
along with her mother, had since then been 
living with Mst. Ghuran. The father wanted 
to take his minor daughter into his custody 
but was not allowed to do so and he ac- 
cordingly made an application under Sec- 
tion 25 of the Guardians and Wards Act. 
That application had been allowed by the 
lower court, the appeal being dismissed by 
the Chief Court. It was pointed out in that 
case following Mush Husain’s case 
(supra), that the word “care” had been used 
in Section 4 (2) and not “custody” which 
were different one from the other. It was 
also pointed out therein following Ulfat Bibi 
v. Bafati, AIR 1927 All 581 that the right 
of the mother, who had the custody of the 
child, went side by side’ with the father who 
was the natural lawful guardian of the child. 
Siddiqunnisa’s case (supra) was also referred 
to in that judgment and it was remarked 
that the mere fact that a female relation is, 
according to the Mahomedan Law, entitled 
to the custody of the person of a minor girl 
upto a certain age would not result in the 
father not being the natural guardian of the 
child and that the custody of such person 
would be the constructive custody of the 


Oudh Full 
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father. Srivastava, J., who appended a short 
note was explicit in explaining what hizanat 


really meant. He says: 

_ “In my opinion hizanat is only custod 
for the rearing up of the child. Althou 
the maternal grandmother has the right of 
hizanat under the Mahomedan Law, yet 
the father is responsible far providing funds 
for the maintenance of the minor and is her 
natural guardian. Thus he must be deemed 
to have the care of the person of the minor 


within the meaning of the definition of 
‘guardian’ in Section 4 (2), Guardians and 


Wards Act, even though the minor is not 
in his actual physical custody.” 

19. A perusal of this case would 
show that hizanat is not the same thing as 

ianship. Hizanat is a mere custody 
or the rearing up of the child, the goni 
ship remaining in the natural guardian who 
happens to be the father in this case and 
who was the father in the two above cases 
referred to, 


20. No doubt, in two other cases of 
our Hi Court, namely ‘Haidri Begum v. 
Jawwad Ali Shah, 1934 All LJ 399 = (ATR 


1934 All 722) and Mt. Sakina Begam v. 
Malka Ara Begam, AIR 1948 All 198, the 
mother was given preference over father in 
the matter of appointment as guardian of 
her minor children, but these cases were for 
the appointment of guardian under Sec- 
tion 7 of the Guardians and Wards Act and 
not under Section 25 for the restoration of 
the custody of the minors. In fact Haidri 

gums case was under Clause 12 of the 
Letters Patent under which the power simi- 
lar to that under Section 7 of the Guardians 
and Wards Act was exercised. 

91. It may be that even in the in- 
stant case if an application had been made 
by the mother under Section 7 of the Guar- 
dians and Wards Act, the form of which is 
pevscelbed under Section 10, she would have 

een entitled: to preference on the facts of 
the case regardin; g which it is not necessary 
to express any definite opinion, but when 
the application is made under Section 25 of 
the Guardians and Wards Act which re- 
quires that the person who seeks the hel 
of the court in the restoration of the chil 


dif. 
ferent from “custody” though the two words 
may be used synonymously also as they 
seem to have been used by Sulaiman, Acting 
C. J.„ in his judgment. The distinction has 
been brought out in Full Bench Oudh case, 
already cited above, where quoting from 
Mus Husain’s case (supra) it has been 
pointed out that the word used in the defi- 
nition is “care” and not “custody” and a 
guardian may in his discretion entrust the 
custody and education of his children to 
another but by doing so he does not cease 
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to be his children’s guardian, that being an 
office which in his lifetime he cannot dele- 
gate to a third person. A natural guar- 

ian has the care of the minor even though 
the minor may be in the custody of some 
one also. “Care” is a wider term than 
“custody”. Custody is only the physical 
keeping, while care amounts to looking after. 
The mother may have been in the custody 
of her minor son at one time which cus- 
tody has been taken away by the father and 
she may under the law of hizanat be en- 
titled to the custody of the minor so long 
as he does not attain the age of seven years 
but she is not the guardian and under Sec- 
tion 25 of the Guardians and Wards Act she 
is not entitled to the custody being resto- 
red to her. 


22. The question then arises as to 
how will she be able to exercise the right 
which the law gives to her? ‘That right 
she can exercise by filing a suit and not 
by Pros cing under Section 25 of the 
Guardians and Wards Act which is meant 
only for being exercised by a person who is 
the guardian within the meaning of that term 
under that provision of law. 


23. An authority on all fours, which 
is against this view, has been cited on be- 
half of the respondent, being Zynab Bi v. 
Mohd. Ghouse Mohideen, AIR 1952 Mad 
284. That authority also takes into consi- 
deration Imambandi’s case (supra), but rely- 
ing on the provisions of Section 25 of the 
Guardians and Wards Act and the defini- 
tion of the word “guardian” given 
under Section 4 (2) of that Act, the word 
“care” has in that case been equated to 
“custody”. It has been remarked therein 
that it was not necessary for a person as in 
that case ie, a Muslim mother, to show 
that she was legal or natural guardian in 
order to entitle herself to the relief given 
under Section 25. It was sufficient if she 
was a person having the care of the person 
of the minors and in that case the minors 
being a girl of five years and the boy of two 
years the mother was held as being entitled 
to the care of the person of the minors by 
virtue of her right to hizanat. Reliance was 
also placed on the two authorities of this 
Court, referred to above, namely, 1984 AN 
LJ 399 = (AIR 1934 All 722) and AIR 
1948 All 198, but those were the cases, .as 
already pointed out, that arose out of ap- 
plications under Section 7 of the Guardians 
and Wards Act for what had to be seen in 
those cases was as to which of the two com- 

eting claims for the appointment of guar- 
ian, namely that of the mother and the 
father, should be preferred and in the cir- 
cumstances in the two cases the right of the 
mother was preferred on account of the age 
of Mo chil Those cases are distinguish- 
able. 


, Reference was made jn the 
lower Court’s judgment to a certain com- 
promise between the parties arrived at in 
December, 1964 by virtue of which the 
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mother agreed to hand over the minor to 
the custody of the father as to which it 
was claimed that since then the minor had 
been residing with the father. The learned 
District Judge held that this arrangement 
never been acted upon. No exception 
has been taken to that finding before me 
on behalf of the respondent. any case, 
as has already been pointed out above, 
quoting from Ameer Ali, the mother can on 
no account hive up her right of hizanat; 
for even if she were to obtain a khula in 
lieu of abandoning her right 
child’s custody, e 
valid, and she will 
of hizanat. The mother, therefore could: 
not give her right of hizanat, but 
for the reasons already referred to above in 
ite of her right of hizanat, as she is not 
e guardian of the minors, she was not en- 
titled under Section 25 of the Guardians and 
Wards Act to the custody of the minor whom 
it is alleged, had been removed from her 
custody by the father, the father being the 
natural guardian of the minor. 

25. The result is that the appeal is 
allowed, the order of the District Judge set 
aside and the application of the respondent 
under Section 25 of the Guard 


to her 
will be 
right 


ians and 

‘Wards Act dismissed. In the circumstances 

of the case, no order is made as to costs. 
Appeal allowed. 
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JAGMOHAN LAL, J. i 

General Manager, U. P, Govt. Road- 
ways, Bareilly Region and another, Petitioners 
v. State Transport Appellate Tribunal, Uttar 
Pradesh and others, Opposite Parties. 

Writ Petns. Nos. 110, 111 and 112 of 
1969, D/- 30-1-1970. 

(A) Constitution of India, Article 226 
— Delay and laches — Bench admitting 
writ petitions satisfied that delay had been 
explained — Objection to writ petition not 
open. 

No limitation for filing a writ petition 
is prescribed by any law. It is only discre- 
tionary with the Court not to entertain a 
writ petition on the ground of laches, if 
the petitioner Spree the Court after an 
undue delay of the passing of the impugn- 
ed order. Where the Bench while admit- 
ting the writ petitions was satisfied that the 
delay had been explained and that there 
were no laches on the part of the petitioners: 

Held that the objection that the writ 
petitions were barred by limitation was no 
more open to the contesting apposito, party. 

2 


ar 

(B) Constitution of India, Article 226 

— Natural Justice — Regional Transport 
Authority imposing certain condition in per- 
mits at instance of Transport Commissioner 
— Condition set aside by Appellate Tribu- 
nal — No hearing given to Transport Com- 
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missioner — Order not vitiated, merely for 
the reason that no hearing was given to 
Transport Commissioner before passing order. 
(Para 6) 
(C) U. P. State Road Transport Servi- 
ces (Development) Rules (1958), Rule 9 (1) 
(c) — Transport Commissioner directing that 
permit-holders should obtain special per- 
mission of ‘Transport Commissioner after 
every four months — Direction whether 
within purview of Rule. 


Where the Transport Commissioner de- 
tecting an inequality in the permits direct- 
ed. the Regional Transport Authority that at 
the time of next renewal the permits should 
be renewed only for the non-notified Boe 
tion of the route but_ the permit-holders 
might be allowed to ply their buses with 
corridor restrictions and that such permis- 
sion should be given in four monthly pe- 
riods: 

Held that the direction by the Trans- 
port Commissioner was beyond the purview 
of Rule 9 (1) (c). In the face of Section 58, 
the condition of getting the permit renew- 
ed every four months with regard to noti- 
fied portion of the route was undefensible. 
ATR 1969 Mys 1 (FB) and ATR 1969 Andh 
Pra 182 and AIR 1969 Madh Pra 183, Dist- 
ing. (Paras 7, 12) 


(D) Motor Vehicles Act (1939), Sec. 68-C 
— Regional Transport Authority increasing 
strength on route by granting fresh permits 
—- Exclusion of new permit-holders on noti« 
fied portion of route. 


So long as need of the travelling public 
for a through transport service is recognised 
and the provision of such service is_ left to 
private operators in the scheme itself, it_is 
for the Regional Transport Authority to de- 
termine how many stage carriages are re- 
quired to cater to that need, and if for that 
purpose it increases the strength on that 
route by a some fresh permits, that 
Authority cannot be said to act in a manner 
inconsistent with the scheme provided. it 
excludes the new permit-holders from ope- 
rating on the notified portion of the route 
in the same manner as laid down in the 
scheme itself. AIR 1969 SC 278 and AIR 
1967 SC 608, Ref. to. (Para 11) 


(E) Motor Vehicles Act (1989), Sec. 68-2 
(8) — Regional Transport Authority impos- 
ing condition on permits which was not justi- 
fied — Agerieved: permit-holders have right 
of appeal before Tribunal. (Para 18) 
Cases Referred: Chronological Paras 
(1969) ATR-1969 SC 278 {V 56) = 
1969-1 SCJ 757, Standard Motor 
Union (eve Ltd. v, Kerala State Il 
(1969) Spl. Appeal No. 654 of 1969, 

D/- 11-9-1969 (All), Kanhaiyalal 
` Gupta v. Transport Commr., U. P, 
(1969) ATR 1969 Madh Pra 182 
(V 56) = 1969 MPLJ 145, Madhya 
Pradesh State Road Transport 
Corpn., Bhopal v. Regional Trans- 

port Authority, Indore 
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(1969) ATR 1969 Madh Pra 183 (V 56) 
= 1969 Jab LJ 256, Madhya 
Pradesh State Road Transport 
Corpn., Bhopal v. Regional Trans- 

„_ port Authority, Rewa 

(1968) AIR 1968 Mys 1 (V 55) = 
1967-1 Mys LJ 148 (FB), Mysore 
State Road Transport Corpn. v. 
Mysore Revenue Appellate Tribunal 8 

(1967) AIR 1967 SC 608 (V 54) = 
1963-2 SCR 152, Ram Nath Verma 


v. State of Rajasthan 1 
(1968) Writ Petn. No. 2526 of 1961, 
D/- 23-7-1963 (All) 10 


(1960) AIR 1960 SC 1073 (V 47) = 
1960-8 SCR 742, H. C. Narayanappa 
v. State of Mysore 


Umesh Chandra, for Petitioners; Chief 
Standing Counsel (for Nos. 1 and 2) and 
D. N. Jha (for No. 8), for Opposite Parties. 


JUDGMENT :— Under this judgment, 
I propose to dispose of Writ Petitions Nos. 
110, 111 and 112 of 1969 which all raise 
similar questions of fact and law. 


2. The petitioners in each of these 
writ petitions are the General Manager, U. 
P, Government Roadways, Bareilly Region 
and the Transport Commissioner, U. P. 
Opposite Parties Nos. 1 and 2 in each of 
the writ petitions are the State Transport 
Appellate Tribunal and the Regional Trans- 
port Authority, Bareilly Region. Opposite 

arty No. 8 in Writ Petition No. 110 is 
Daulat Ram, in Writ Petition No. 111 is 
Ramesh Chand Gupta who is successor-in- 
interest of one Ram Sanehi Lal and in Writ 
Petition No. 112 is Smt. Bimla Devi and 
Manzoor Ahmad who succeeded to the inte- 
rest of one Abdul Wahid. It appears that 
originally Ram Sanehi Lal and Abdul Wahid 
were operators of stage carriages on Bareilly- 
Shishgarh route and each of them held a 
permit for a stage carriage. Daulat Ram 
Was an operator on Moradabad-Kanth route 
and also held a stage carriage permit. The 
route Bareilly-Shishgarh was notified under 
Chapter IV-A of the Motor Vehicles Act 
(hereinafter to be referred to as the Act) on 
15-7-1961, while the other route Morada- 
bad-Kanth was notified on March 25, 1968. 


After these notifications the permits of 
these permit-holders were cancelled under 
Section 68-F of the Act, In lieu of com- 
pensation for the cancellation of these_per- 
mits, these displaced operators were how- 
ever given permits on a route known as 
Budaun-Sahawan-Babrala route under the 
provisions of Section 68-G. It may be stat- 
ed at this place that according to the peti- 
tioners a portion of this route from Budaun 
to Sahawan was also a notified route. The 
permits on this route which were originally 
granted by the Regional Transport Autho- 
rity Bareilly to these three persons, namely, 
Daulat Ram, Ram Sanehi Lal and Abdul 
Wahid, in April, 1968, did not, _ however, 
contain any restriction so as to prohibit them 
from picking up or setting down the passen- 
gers between Badaun and Sahawan. 
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Later on, when the Transport Commis- 
sioner detected this irregularity he wrote a 
letter through his Assistant Transport Com- 
missioner to the Regional Transport Officer 
Bareilly as Secretary of the Regional Trans- 
port Authority pointing out this irregulari 
committed in granting these permits an 
directing him that at the time of next rene- 
wal these permits should be renewed only 
for the non-notified portion of the route but 
the permit-holders may be allowed to ply 
one up and one down trip daily with corridor 
restrictions and that such permission should 
be given in four monthly periods. A copy 
of this letter is Annexure 8 to each of these 
writ petitions. 

8. The permit-holders applied for 
renewal of their permits in Their 
applications were duly published in the 
Gazette and they were considered by the 
Regional Transport Authority in its meetin 
held on 27th May, 1966. The Region 
Transport Authority renewed their permits 
only for the non-notified portion of the route 
ie., Sahsawan to Babrala with a _ fur- 
ther condition that these permit-holders 
would be allowed to operate on the notified 
portion also on a temporary basis with the 
permission of the Transport Commissioner 
to be granted in four monthly periods sub- 
ject to corridor restrictions, which meant that 

ey will not pick-up or set down any pas- 
senger from or on any point on this route, 
A copy of this resolution of the Regional 
Transport Authority is contained in Annex- 
ure 4, The permit-holders were not satis- 
fied with this order of the transport autho- 
rity placing this restriction in their permits. 
They therefore filed appeals before the State 
Transport Appellate Tribunal under Sec- 
tion 64 of the Act. 


4, The Appellate _ Tribunal under 
the impugned order dated 9-9-1968 (An- 
nexure 6) while maintaining the order of the 
Regional Transport Authority that the per- 
mits issued to the appellants in respect of 
the Badaun-Babrala route shall be subject 
to corridor restrictions on the notified por- 
tion of the route i.e., from Badaun to Sahs- 
wan, modified that order in so far as the 
ermit-holders were required to obtain fur- 
er special permission of the Transport 
Commissioner to ply their buses on this 
notified route after every four months. It 
is against this order that these writ peti« 
tions have been filed. The writ petitions 
were contested on behalf of the permit-hol- 
ders ie., opposite party No. 8. I heard the 
learned counsel for the parties, 


5. On behalf of the contesting op- 
posite poy, a preliminary objection was 
raised that these writ petitions are barred by 
limitation. This - preliminary objection is, 
however, devoid of any force for the simple 
reason that no limitation for filing a writ 
Be is prescribed by any law. It is only 

iscretionary with the Court not tọ enter- 
tain a writ petition on the ground of laches, 
if the petitioner approaches the Court after 
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an undue delay of the passing of the im- 
pugned order. Tn the present case, the 

ench while admitting the writ petitions 
was satisfied that the delay had been ex- 
plained and that there were no laches on 
the part of the petitioners. Hence, this ob- 
jection is no more open to’ the contesting 
opposite party at this stage. 

6. The first point that was urged 
on behalf of the petitioners was that the 
Appellate Tribunal before passing the im- 
pugned order did not give any hearing to 
the petitioners though it was at the instance 
of the qeapori Commissioner, petitioner 
No. 2, that the Regional Transport Autho- 
rity had imposed the impugned condition in 
their permits which condition was set aside 
by the Appellat Tribunal, This argument 
is met by the learned Counsel for the oppo- 
site party by pointing out that when the ap- 
plication for renewal of these permits were 
published, no objection was filed on behalf 
of these petitioners and so none of the peti- 
tioners had any right of being heard either 
before the Regional Transport Authority or 
the Appellate Tribunal. In my opinion, the 
argument and the counter-argument are both 
beside the point in this case. The stand 
taken up on behalf of the petitioners is that 
the Transport Commissioner as the head of 
the State Transport Undertaking had a sta- 
tutory right under Rule 9 (1) (c) of the 
U. P, State Transport Services (Develop: 
ment) Rules, 1958 (hereinafter to be refer- 
red to as the Rules) to issue a direction in 
the nature contained in Annexure 8 and 
neither the Regional Transport Authority nor 
the Appellate Tribunal was competent to 
ignore this direction while renewing the 
permits of these opposite parties. 

So, it was immaterial whether the peti- 
Honers filed any formal objection or not 
before these applications for renewal were 
considered by the Regional Transport Au- 
thority so long as that authority abided by 
the direction given by the Transport Com- 
missioner. On the other hand, the stand 
taken up on behalf of the opposite parties 
is that the said direction given by the Trans- 
port Commissioner, is unwarranted by the 
terms of Rule 9 (1) (c) of the Rules, and ag 
such, the Appellate Tribunal was competent 
to ignore that direction and to renew their 
permis subject to such restrictions as were 
egally permissible and in this view of the 
matter it was immaterial whether he gave a 
hearing to the Transport Commissioner or 
not before passing the impugned order. 
Under the circumstances, the order passed 
by the Appellate Tribunal if it is otherwise 
a valid order, is not vitiated simply for the 
reason that no hearing was given to the 
Transport Commissioner before passing this 
order. 

7. _We now pass on to the conside- 
ration of the question whether a direction of 
the nature contained in exure 8 could 
validly be given by the Transport Commis- 
sioner under Rule 9 (1) (c) of the Rules. 
This rule provides that the Transport Com- 
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missioner or an officer authorised by him, 
may spy the number of transport vehi- 
cles, if any, for which tempor: permits 
may be granted or countersigned in favour 
of Dare other than the State Transport 
Undertaking to meet a temporary need. 
This shows that all that the Transport Com- 
missioner can do as head of the State Trans- 
port Undertaking is that whenever he finds 
that there is more traffic on a notified route 
than can be catered by the Transport 
Undertaking, he can, to meet a temporary 
need, spect the number of transport vehi- 
cles for which temporary permits may be 
granted in respect of the notified route. 
After this has been specified by him, the 
temporary pants have, of course, to ba 
issued by the Regional Transport Anthoity 
under the provisions of Chapter IV. 
temporary permit cannot be issued for a 
longer period than four months as provided 
by Section 62 of the Act. 

It is manifest that the purpose 
of this rule is to provide additional 
transport facilities to meet the tem- 
pany need on the notified route itself 
in addition to the transport services provid- 
ed by the State Transport _ Undertaking. 
This rule does not contemplate that if a 
regular pami of which the duration can 
not be less than three years under Sec 
tion 58 is granted by the Regional Trans- 
port Authority on a through route which 
partly overlaps a notified route subject to 
corridor restrictions so as to make the per- 
mit ineffective with respect to that notified 
route, the Transport Commissioner can still 
make that permit as a temporary permit so 
as to require his periodical special permis- 
sion from time to time The two things are 
inconsistent. While the rule contemplates 
the addition of the transport services on the 
notified route itself to meet the temporary 
need, the corridor restrictions placed in a 
regular permit on a through route prohibit 
the operators from providing such service 
on the notified route. I am therefore of 
the opinion that a direction of the nature 
contained in Annexure 8 was beyond the 
competence of the Transport Commissioner. 


In this connection, reliance was placed 
on behalf of the opposite parties on an un- 
reported decision of this Court in Kanhaiya 
Lal Gupta v. The Transport Commissioner, 
U. P., (Special Appeal No. 654 of 1969 
(Allahabad. Bench) © decided on September 
11, 1969, in which the learned Judges had 
occasion to interpret the provisions of Sec- 
tion 10 (1) (c) of the U. P. Road Transport 
Services (Development) Act, 1965 which 
provided that upon the po hrenn of the 
scheme under Section 8 of the said Act and 
for so long as it remains in force, the State 
Government may Pey the number of 
transport vehicles, if any, for which the p 
mits may be granted or countersigned in 
favour of person other than the State Gov- 
ernment, Under the rules the State Gov- 
ernment was authorised to act through the 
Transport Commissioner. From this provi- 
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sion, it appears that in r. of the scheme 

ed under that Act, the Transport Com- 
missioner had a say in the matter of grant 
of regular permits also on a notified route if 
it was decided that besides the State Trans- 


port Undertaking some printe operators 
would also be allowed to ply their buses on 
that route. 


It appears that, as a matter of practice, 
the individual permit-holders who were per- 
mitted to operate their buses on a through 
route overlapping a notified route, had been 
obtaining the special permission of the 
Transport Commissioner also besides the 
regular permit granted to them by the Re- 

ional Transport Authority subject to corri- 
or restrictions. While dealing wi i 
matter, it was observed by the Bench in this 


It appears that as an abun- 
dant caution they were further asked to ob- 
tain the permission of the Transport Com- 
missioner so far as the plying of their buses 
on the notified route was concerned. It was 
in pursuance of the above direction that 
respondents Nos. 2 to 5 had to approach 
the Transport Commissioner and obtain the 
required permission. In our opinion, Sri K. 
L. Misra learned counsel for the respon- 
dents Nos. 2 to 5 is right when he says 
that this condition which has been attached 
to the permit was by virtue of the general 
power possessed by the Authority concern- 
ed rather than under Section 10 (1) (c) of 
the 1955 Act.” __. 

I therefore hold that the direction of the 
nature contained in Annexure 8 issued by 

Transport Commissioner was beyond the 
purview of Rule 9 (1) (o). 

8. The learned counsel for the peti- 
tioners then contended that in fact on a 
notified route which was to be operated by 
the State Transport Undertaking exclusively 
no permit for plying any bus on that notified 
route alone or on any portion thereof which 
is overlapped by a large through route, 
could be granted by the Regional Transport 
Authority even subject to corridor restric- 
tions so as to make a permit ineffective with 
respect to the notified route or portion there. 
of. His argument was that to grant such 
a pon would go against the scheme it- 
self framed under Chapter IV-A and such 
scheme having the force of law which shall 
have effect notwithstanding anything incon- 
sistent therewith contained in Chapter IV of 
the Motor Vehicles Act as provided in Sec- 
tion 68-B of the said Act. In support of 

is contention, he cited some decisions in- 
cluding a Full Bench decision of Mysore 
High Court in Mysore State Road Transport 
Corporation v. Mysore Revenue Appellate 
Tribunal, ATR 1968 Mys 1 (FB) and the 
decision of Madhya Pradesh High Court in 
Madhya Pradesh State Road Transport Cor- 
poration, Bhopal v. Regional Transport Au- 
thority, Indore, ATR 1969 Madh Pra 182 
and Madhya Pradesh State Road Transport 
Corporation, Bhopal v, Regional T: ort 
Authority, Rewa, AIR 1969 Madh Pra 188, 


re a. 
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So far as the decision reported in AIR 
1969 Madh Pra 182 is concerned, the report 
does not show whether the permits that 
were proposed to be granted by the Re- 
ional Transport Authority in ‘respect of 
firough routes partly overlapping notified 
routes were meant to be comprehensive per- 
mits under which the permit-holders could 
operate on the entire route including the 
overlapping notified route or they were sub- 
ject to corridor restrictions. ile the Re- 
ional Transport Authority had only invited 
e applications for permits on some through 
routes which overlapped notified routes and 
before any applications could be consider- 
ed or permits could be granted, the or 
of the Regional Transport Authority was 
challenged and the High Court of Madhya 
Pradesh following a Supreme Court ruling 
in H. C. Narayanappa v. State of Mysore, 
AIR 1960 SC 1078 held that since a scheme 
framed under Chapter IVA is finally made 
by an order of the State Government ap- 
proving it, it is also an ‘order’ within the 
meaning of that word as it occurs in Sec 
tion 68-B, and in terms of that section has 
effect notwithstanding anything inconsistent 
therewith contained in Chapter IV of the 
Act. It was further observed that 

“a route referred to in Chapter IV-A 
or in any scheme made thereunder does not 
merely mean a notional line between two 
points on the road, but also the actual road 
over which the omnibuses run. A notified 
route, which falls within the scheme, thus 
includes the road within the two points of 
the route and an approved scheme cannot 
be evaded by including this road or any por- 
tion of it between two otber points and thus 
giving it a colour of a new route.” 

9. The reasoning in the other 
Madhya Pradesh decision reported in AIR 
1969 Madh Pra 188 also proceeded on the 
assumption that the scheme provided for 
exclusive operations of the route by the 
State Transport Undertaking and it was held 
that in face of such a scheme it was not 
permissible for the Regional Transport Au- 


thority to grant a permit on a through route 
which overlapped some portion of the noti- 


fied route even subject to corridor restric- 
tions. ‘This decision which purports to fol- 
Jow the Full Bench decision of Mysore High 
Court takes an extreme view of the matter. 
The question that was referred to the Full 
Bench of Mysore High Court was whether 
it is competent for the authorities under the 
Motor Vehicles Act to grant to a private 
operator in respect of a route which over- 
laps any part of a notified route in an ap- 
proved scheme a permit or renewal of a 
pami subject to the condition that he 

ould not pick up or set down passengers 
on the notified route. 

The answer which the Full Bench re- 
turned to this question after considering the 
relevant case law on the subject was that it 
depends upon the nature and extent of the 
exclusion of private operators brought 
about by a aen. It was held that when 
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the approved scheme provides for the com- 
pee or total exclusion of private operators 
om the notified area or route, the authori- 
ties under the Act have no jurisdiction to 
grant them a permit even with the restric- 
tion of making it ineffective in respect of 
the overlapping part of the notified route. 
If, however, the scheme does not exclude 
private operators completely and the man- 
ner of partial exclusion is also incorporated 
in the scheme itself, any grant or renewal 
of permit by the authorities under the Act 
to a private operator in respect of a noti- 
fied route should conform to the said provi- 
sion for partial exclusion. So, both Mysore 
High Court and Madhya Pradesh Hi 
Court appear to be of the view that if the 
scheme completely excludes private opera- 
tors, then no private operator can ply his 
bus on any portion of that route which is 
overlapped by a through route even though 


-not picking up or setting down any passen- 
ger from or on any point on this notified 
route, 


According to this view, if there is a 
through route that overlaps only a small 
portion of the notified route in the middle 

viog on both its sides unnotified routes of 
considerable lengths, no bus can ply on such 
through route. The passengers travelling 
on such route must change eir_ buses 
thrice. First they will have to travel in a 
privately operated bus on the first portion 
of this route, then in a bus plied by the 
State Transport Undertaking on the over- 
lapping portion of the notified route and 
then again in a pave operated bus on 
the last portion of the route which is also 
unnotified even though it may cause serious 
inconvenience to them. On the other hand, 
the view taken by this Court in the Spe- 
cial Appeal No. 654 of 1969 (All) cited 
above appears to be that if a permit is 
granted on a through route which overlaps 
a notified route in whole or part, subject to 
the restriction that the stage carriages plying 
on the through route could not pick up pas- 
sengers on the notified route it is permis- 
sible for a Regional Transport Authority to 
do so and it does not imply any modification 
r e scheme. It was observed as follows 
in this case: 
saceesvelens As long as a stage carriage 
passes and repasses over any portion of the 
notified route without picking up any pass- 
arr on the said portion, it does not pro- 
vide any transport service on the said por- 
tion. Accordingly there is no modification 
of the scheme. The monopoly service of 
the State remains intact .......... ~ 
e learned counsel for the petitioners tried 
to distinguish this decision by contending 
that the scheme with respect to the 
notified route involved in this Special Ap- 
eal had been framed under the U. P. Act of 
955 and not under Chapter IV-A of the 
Act though the provisions of the two are 
not dissimilar. In the second place, it was 
contended that the circumstances in which 
that question was raised in that Special Ap- 
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peal were entirely different. The grant of 
the permits to the gite operators on tha 
notified portion of the route subject to cor- 
ridor restrictions and obtaining special per- 
mission of the Transport Commissioner was 
not being objected. to on behalf of the 
State Teaspon Undertaking. On tho other 
hand, the dispute was between two sets of 
private operators who had been issued per- 
mits on the through route part of which 
overlapped a notified route subject to corri- 
dor restrictions. 


One set of operators who had been 
operating on this through route even prior 
to the framing of the scheme had been al- 
lowed to continue to do so subject to corri- 
dor restrictions which were imposed under the 
terms of this scheme itself, and the other 
set of the operators who were the respon- 
dents in that special appeal had subsequent- 
ly been granted permits on that through 
route when its strength was increased sub- 
ject to the same conditions. The first set 
of operators who were adversely affected by 
other rivals going in the field raised an ob- 
jection that neither the Regional Transport 
Authority nor the Transport Commissioner 
was competent to permit these new permit- 
holders to ply their buses on the notified 
n of the route even subject te corri- 

or restrictions. This contention was not ac- 
cepted w. this Court. He er argued 
that if this decision is considered to have 
the effect of laying down a proposition of 
law that even in a case where the scheme 
provided for exclusive operation by the 
State Transport Undertaking, it is compe- 
tent for the Regional Transport Authority 
to grant permit on a through route 
covering a portion of the notified route sub- 
ject to corridor restrictions, it needs reconsi- 
eta and it should be referred to a 
ench, 


If this question had been directly in- 
volved in the present case, I would have 
liked to refer the case to a Bench in view of 
its importance and the views expressed by 
the Mysore High Court and Madhya Pras 
desh High Court. I am, however, of the 
opinion that the case which is before us is 
not of complete exclusion under the scheme: 


10. Tt was contended by the oppo 
site parties in their counter-affidavits at 
even Badaun-Sahsawan route is not a_noti- 
fied route in view of the decision of this 
Court dated 28rd July, 1968 in Writ Peti- 
tion No, 2526 of 1961 (Allahabad Bench) in 
which this scheme as notified in the Gazette 
dated 9-4-1960 was quashed. Learned 
counsel for the petitioners, however, showed 
me a copy of the decision of that case and 
he pointed out that under this scheme the 

ermits of a large number of operators wha 

d been operating on this route had been 
cancelled or modified, Out of these permit- 
holders four filed writ petitions in the High 
Court and orie of the grounds taken by them 
was that they had not been given a poe 
hearing by the authority which heard theix 
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objections filed under Section 68-D. This 
objection of the petitioners was upheld and 
the scheme was queshed with respect to 
these four petitioners and at the same time 
the State Government was directed to make 
proper arrangement for re-hearing of the 
objections of these petitioners under Sec- 
tion 68-D_and their disposal in accordance 
with law by a competent authority. 

I am told that these objections havd 
not so far been decided and it is by virtue 
of the order of the High Court that those 
four petitioners are also operating on. this 
notified route Badaun-Sahaswan. e, how- 
ever, argues that this does not in any 
manner detract from the exclusiveness of the 
scheme, and when the objections of these 
four permit-holders are also decided, they 
would also be excluded from operation on 
this route after making necessary modifica- 
tion in the scheme. any case, the exist- 
ing Boston with regard to this route is that 
besides the State ‘Transport Undertaking 
these four private permit-holders 
operating on this route, 

IL. There is, however, another factor 
which shows that the scheme provides only 
for_partial exclusion and not for complete 
exclusion. When this scheme was notified 
in April, 1960, five >ermit-holders were al- 
ready operating their buses on the through 
route from Badaun tc Babrala via Sahsavan. 
With respect to these permits, the original 
scheme as published in the Gazette dated 
9th April, 1960 read with the corrigendum 
dated June 16, 1960 which was published ii 
the Gazette dated 28th June, 1960, provid- 
ed that these permit-holders will ply their 
buses right from Bacaun but they will not 
be entitled to pick up or set down any 

assengers between Badaun and Sahsawan 
om any point to another. This provision 
was contained in para 3 of the scheme, 
Para 4 of the scheme provided that no per- 
son other than the State Transport Under- 
i be permitted to provide any 
road transport services on the route or 
portions thereof specified in clause (2) above 
except those mentioned in clause (3) above. 
Para 5 then provided that all the road 
transport services shall subject to the pro- 
visions made in the subsequent clauses be 
provided by the State Government exclu- 


are also 


sively. 
Tt is on paras 4 and 5 that the learned 
counsel for the petitioners takes his stand 


for the contention that except for the five 
permit-holders who had been allowed to 
ply their buses from Badaun to Babrala sub- 
ject to the restrictions mentioned above, nd 
other person was entitled to ply a bus on 
that route even subject to those restrictions. 
In my opinion, this contention is not correct. 

e scheme clearly Bovides for the over- 
lapping of the notified route by the permit- 
holders of the stage carriages plying on the 
through route from Badaun to Babrala sub- 
ject to corridor restrictions. If at a subse- 
quent stage, the Regional Transport ‘Autho- 
ni inks necessary to increase the strength 
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of this through route, it cannot be said that 
the new permit-holders are not entitled to 
pass over this route from Badaun to Sahsa- 
‘wan, even though they do not pick up or 
set down any pasengers from any point to 
another point. - 

So long as need of the travelling pub- 
lic for a through transport service between 
Badaun and Babrala is sari and the 
provision of such service is left to private 
operators in the scheme itself, it is for the 
Regional Transport Authority to determine 
how many stage carriages are required to 
cater to that need, and if for that purpose 
it increases the strength on that route by 
granting some fresh permits, that Authority 
cannot be said to act in a manner inconsis- 
tent with the scheme provided it excludes 
the new _permit-holders from operating on 
the notified portion of the route in the 
same manner as laid down in the scheme 
itself. It was held by the Supreme Court 
in Standard Motor v. Kerala State, AIR 
1969 SC 278 that if other existing services 
are allowed to continue over a part of the 
highway relating to the notified route the 
schenie is not one of complete exclusion. 

Again, in Ram Nath Verma v. State of 
Rajasthan, AIR 1967 SC 603 it was held 
that under Section 68-C, it is open_to_ the 
authorities to frame a scheme in which there 
is a partial exclusion of private operators. 
Making the permits ineffective for the over- 
lapping part by allowing the private ope- 
rators to ply on the overlapping part but for- 
bidding them to pcs up passengers on the 
overlapping part tor destination within over- 
lapping part, only amounts to partial exclu- 
sion of the rivate operators from that 
route, Even in the Full Bench decision of the 
Mysore High Court on which great reliance 
has been nlased on behalf of the petitioners, 
it had been held on page 4 of the report 
that if it is a scheme of partial exclusion and 
the manner of exclusion is also provided in 
the scheme itself, it is not inconsistent with 
the provisions of such a scheme for the 
Regional Transport Authority to renew or 
even grant permits subject to the condition 
as to render them ineffective in respect of 
the overlapping part, 

12. It may be pointed out that in 
this case when these displaced operators as 

art of their compensation for .......... 
bein displaced from those routes which 
had been notified, were granted permits on 
is through route from Badaun to Babrala 
in April, 1968, even these corridor restric- 
tions were not imposed on their permits. It 
was perhaps in view of the fact that four 
of the private operators who had filed_ their 
writ petitions, which were subsequently al- 
lowed by this Court had also been gomit 
ing on this notified route: Subsequently on 
an objection being taken on this score by 
the Transport Commissiorier, e corridor 
restrictions were placed in those permits at 
the time of their renewal in 1966. The per- 
mit-holders have not raised any objection so 
far as these corridor restrictions are concern- 
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ed. They were, however, dissatisfied with 
the further condition imposed by the Re- 
gional Transport Authority that for plying 
their buses on the notified portion of the 
route even subject to these restrictions, they 
will have to obtain special permission on a 
temporary basis from the Transport Com- 
missioner at an interval of four months. 


This condition was set aside by the 
Appellate Tribunal, and in my opinion right- 
ly, because as ponte’ out above it was un- 
warranted by the provisions of Rule 9 (1) 
c) or any other provisions contained in the 
Motor Vehicles “Act. In fact, Section 58 
epe eal requires that if a regular permit 
is granted for a stage carriage on a parti- 
cular route, the duration of the permit shall 
not be less than three years. In face of this 
requirement once it is conceded that a per- 
mit could be granted in this case by tho 
Regional Transport puppy on the entire 
route Badaun to Babrala subject to corridor 
restrictions, this condition of getting the 
permit renewed every four months with re- 
ae to the notified portion of the route i.e. 

om Badaun to Sahsawan, is indefensible. 


18. The last point that was raised 
on behalf of the petitioners was that the 
appeal itself was not maintainable before 
the Appellate Tribunal in view of the pro- 
visions contained in Section 68-F (8), and 
for that reason the petitioners besides pray- 
ing for the quashing of the order of the Ap- 

ellate Tribunal had also sought for a man- 

mus restraining the Tribunal from enter- 
taining and disposing of such appeal. But 
in my opinion, the provisions of sub-sec- 
tion (8) of Section 68-F have no applica- 
tion to this case. The scheme had been 
notified in 1960 and at that timé these op- 
posite parties had not been operating either 
on the notified route or on a through route 
overlapping a part of the notified route. It 
was only in the year 1960 that they had 
been granted these permits. These permits 
were granted to them under the provisions 
of Chapter IV read with Section 68-C. Of 
course, the permits could not be granted in 
@ manner so as to modify or to be inconsis- 
tent with the scheme and it may be consi- 
dered an irregularity if in the original per- 
mits no corridor restrictions had been plac- 
ed. This is not a matter of dispute before 
us because the period of the orisinal er- 
mits had already run out. In 1966 when 
these permit-holders applied for renewal of 
their permits, their case would fall under 
Chapter IV and the Regional Transport Au- 
thority was required to renew these permits 
in accordance with the provisions of this 
Chapter. As held above, it could renew 
their permits subject to placing corridor res- 
trictions which would not in any manner be 
inconsistent with the scheme. But since the 
Regional Transport Authority imposed an- 
other condition which was not justified, the 
permit-holders who felt aggrieved by this 
condition had a right of appeal before the 
Tribunal. 
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14, In view of the above, all these 
tiere writ petitions are dismissed with costs 
to the contesting opposite party. 

Petitions dismissed. 


p_i 
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State of U. P., Appellant v. Sri Padam 
Singh Rana, Respondent. 

Civil Revn. No. 1652 of 1967, D/- 27-1- 
1970 against Order of D. D, Vyas 2nd Addl. 
Civil J., Dehradun, D/- 9-5-1967. 

Arbitration Act (1940), Section 2 (a) — 
Arbitration agreement — Essential charac- 
teristic — Decision of arbitrator must be 
binding on all parties, (Para 8) 

K. N. Singh, for Applicant 

ORDER :— Padam Singh Rana, the 
opion party, entered into an agreement 
with the State for executing a work. Ac- 
cording to him, he has completed the work 
and is entitled to payment in accordance 
with the agreement; the other party main- 
tains that he has not completed the work 
in accordance with the terms of the agree- 


2. The Superintending Engineer, Ist 
P. W. D., Meerut, gave an award 
dispute. He filed the award in the 
court of the District Judge, Debradun. 
There Padam Singh Rana objected to the 
award being made rule of the Court, He 
said that in the agreement between the par- 
ties there was no provision for referring any 
‘matter to an arbitrator for decision and that 
accordingly, the provisions of the Arbitra- 
tion Act were inapplicable, The applicant 
on the other hand. contended that there is 
a provision in the agreement for arbitra- 
tion and that, accordingly, the award is 
validly given. The applicant relied on 
Clause 23 of the agreement. 

3. After bearing both parties, the 
Civil Judge upheld the argument of Padam 
Singh Rana. He held that neither Clause 23 
nor any other clause of the agreement pro- 
vided for arbitration and that accordingly 
the award could not be made rule of the 


4, Feeling aggrieved with his deci- 
sion, the State has filed this revision. In 
the first instance it was listed before a 
learned Single Judge. The learned Judga 
has referre e case to a larger Benc 
Hence the case comes to us. 

5. Chief Standing Counsel has re- 
ferred us to Clause 28 of the agreement in 
support of the States case that there is an 
agreement for arbitration, Clause 28 reads: 
“Except where otherwise specified in the 
contract, the decision of the Superintendin: 
Engineer for the time being shall be final 
conclusive and binding on paie to the 
contract, upon all questions relating td the 
meaning of the specifications, designs, draw- 
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ings and instructions hereinbefore mentioned 
and as to the quality of workmanship or 
materials used on the work or as to any 
other question, claim, right, matter or thing 
whatsoever in any way arising out of or 
relating to the contract designs, drawings, 
specifications, estimates, instructions, orders, 
or these conditions, or otherwise concerning 
the works, or the execution or failure to 
execute the same whether arising during the 
progress of the work, or after the comple- 
tion thereof or abandonment of the contract 
by the contractor, shall be final, conclusive 
and binding on the contractor.” No other 
clause of the agreement has been relied on. 


6. It may be noticed that Clause 28 
consists, of two parts. By the first part it is 
provided that the decision of the Superin- 
tending Engineer shall be conclusive 
and binding on all parties to the contract 

on all questions relating to the meanin 

of the specifications, designs, drawings an 

instructions hereinbefore mentioned. By the 
second part it is provided that the decision 
of the Superintending Engineer, as to the 
quality of workmanship or materials used 
on the work or as to any other question, 
claim, right, matter or thing whatsoever in 
any way arising or relating to the contract, 
designs, drawings, specifications, estimates, 
instructions, orders, or these conditions, or 
otherwise concerning the works, or the exe- 
cution or failure to execute the same whe- 
their arising during the progress of the 
work, or after the completion thereof or 
abandonment of the contract the con- 
tractor, shall be final, conclusive and bind- 
ing on the contractor. It may also be notic- 
ed that there is one significant difference be- 
tween the two parts of Clause 23, while the 
first part of Clause 23 provides that the deci- 
sion of the Superintending Engineer shall 
be final, conclusive and binding “on all par- 
ties to the contract”, the second part pro- 
vides that his decision shall be final, conclu- 
sive and binding “on the contractor”. The 
third noticeable difference between the two 
clauses is in regard to the scope of the en- 
quiry before the Superintending Engineer. 
By the first part of Clause 28, the Superin- 
tending Engineer is empowered to decide 
disputes between the parties relating to the 
meaning of the specifications, designs, draw- 
ings and instructions mentioned in the ear- 
lier clauses of the agreement. So the scope 
of enquiry is limited to the interpretation of 
the terms of the agreement relating .to speci- 
fications, designs, drawings and instructions. 
The second part of Clause 23 is very com- 
prehensive, It empowers the Superintend~- 
ing Engineer to decide any question, claim, 
right, matter whatsoever in any way arising 
out of or relating to the contract, 

7. The dispute, which was the sub- 
ject-matter of the impugned award, would 
not fall under the first pat of Clause 28. It 
falls under the second part of Clause 28, 
So we have to decide whether the second 

art of Clause 23 provides for resolution of 
disputes by arbitration. And on tbis point 
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the difference between the two parts of 
Clause 23 becomes very material. As al- 
ready pointed out, the first part of Clause 23 
makes the decision of the Superintending 
Engineer binding on all parties. But_the 
second part of Clause 28 makes its deci- 
sion binding only on the contractor. This 
decision in respect of a dispute falling under 
the second part of the Clause 23 will not 
be binding on the other parties to the dis- 
pute. 

8. Now, the essential characteristic 
of arbitration is the binding character of 
the decision of the arbitrator on the parties 
before him. The very purpose of an arbi- 
tration is to resolve disputes between the 
parties to the agreement, Where the deci- 
sion of a person is binding on only one of 
the parties and not on all the parties to the 
dispute, it cannot be said that the function, 
which the person giving the decision is eg- 
ercising, is arbitral in character. 


9. As the essential characteristic is 
absent in the second part of Clause 28, we 
are unable to hold that it provides for arbi- 
tration in accordance with the provisions of 
the Arbitration Act. Accordingly, the provi- 
sions of the Arbitration Act would be inap- 

licable in this case and the award cannot 
e made rule of the Court. 


10. Chief Standing Counsel also 
submitted that Padam Singh Rana had re- 
quested in writing the Superintending Engi- 
neer to decide the dispute in accordance 
with Clause 28. Thereafter he appeared 
before the Superintending Engineer. After 
hearing both parties the Superintending 
Engineer gave his award. So he cannot 
now go back and the award is binding on 
him. It is not necessary for us to express 
any opinion on this point, The only ques- 
tion before us is whether the so-called award 
given by the Superintending Engineer is an 
award under the provisions of the Arbitration 
Act and whether it can be made rule of the 
Court, On that point we have little doubt 
in our mind that it is not an award under 
the provisions of the Arbitration Act and 
that accordingly it cannot be made rule of 
the Court. Whether the decision of the 
Superintending Engineer is otherwise bind- 
ing or not on Padam Singh Rana and whe- 


ther any legal remedies will be open to him’ 


to seek relief are not the questions falling 
within the scope of the revision and so we 
express no opinion on them. 

The revision is dismissed with costs. 


Revision dismissed, 
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D/- 24-4-1970, 


FN/GN/C864/70/MBR/M 


R. S. Raizada v. State (S. Chandra ff.) 


(Prs. 7-10)-[Pr. 1] All, 271 


(A) Constitution of India, Article S11 
— Compulsory retirement — Petitioner havy- 
ing ae number Gi advere entries and 
complaints against him — His integrity cer- 
tificate also withheld — Order requiring 
petitioner to retire at ane of 55 years —= 
Held, order was not mala fide, (Para 8) 

(8) Constitution of India, Articles 14, 
16 — Discrimination — Article 465 Note I 
of Civil Service Regulations (as adapted in 
U. P.) regarding compulsory retirement does 
not violate Article 14 or 16. ATR 1965 All 
142 & AIR 1965 SC 280, Followed. (Civil 
Service Regulations (as adapted in U. P.) 
Article 465, Note 1). (Para 4 

(C) Constitution of India, Article 311 — 
Dismissal or removal from service — Order 
casts stigma only when it contains some ad- 
verse remarks as to character, ability to work 
or integrity. 

Order merely saying that Governor was 
satisfied that it was in public interest to 
dispense with services of the officer, does 
not amount to one of removal or dismissal. 
AIR 1965 SC 280 & AIR 1967 SC 1260 & 
AIR 1964 SC 449, Rel. on.. (Para 6) 

(D) Constitution of India, Article 311 
s— Compulsory retirement — Article 465 of 
Civil Service Regulations (as adapted in 
U. P.) is not repugnant to Article $11. AIR 
1954 SC 369, Followed. (Civil Servic 


Regulations (as adapted in U. P.), Arti- 
cle 465), (Para 7) 
Cases Referred: | Chronological Paras 


(1967) AIR 1967 SC 1260 Ne 54) = 
1967-2 SCR 888, State of U. P. v. 
„_ Madan Mohan Nagar 
(1967) AIR 1967 SC 1264 (V 54) = 
1967-2 SCA 865, I. N. Saxena v. 
State of Madhya Pradesh 6 
(1965) ATR 1965 SC 280 (V 53), 
T. G. Shivacharana Singh v. State 


_. of Mysore 

(1965) AIR 1965 All 142 (V s) = 
ILR (1964) 2 All 959 (FB), Abdul 
Boas v. Inspector General of Police 


U. P. 

(1964) AIR 1964 SC 449 (V 51) = 
1964-1 Lab LJ 418, Jagadish Mitt 

__v. Union of India 

(1954) AIR 1954 SC 869 41) = 
Se 26, Shyamlal v. State 
of U. P, 


M. P. Bajpai, for Petitioner; Standing 
Counsel, for Respondents. 

ORDER :— On 10th June, 1968, the 
State Government passed ithe owing 
order:— , 

“In exercise of the powers, mentioned 
in Note 1 to Article 465 of the Civil Servi- 
vice Regulations and other powers in 
this behalf, the Governor of Uttar Pradesh 
on being satisfied that it is in the public 
interest to dispense with the further servi- 
ces of Sri R. S. Raizada Sub-Registrar, is 
pease to require the said official to retire 

ar „Service with effect from the date of 
relief, 
The petitioner challenges the validity of this 
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order of 
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compulsory retirement on the 
grounds:— 
(a) That the order was passed mala 
e , 
_ (b) That it violates Articles 14 and 16 
of the Constitution; 


(c) That the petitioner had a right to 
continue in service upto the age of super- 
annuation, namely 58 years, and could not 
be retired at the age of 55 years. 

‘ Jn my opinion, none of the points has any 
merit. 


2 The petitioner alleges that in 
1967, the Inspector General of Registration 
transferred the petitioner from Kanpur to 
Landsdown. The hill-stations did not suit 
the health_of the petitioner. The petitioner 
approached the Minister concerned. The 
Minister suggested that the. petitioners 
transfer to Landsdown would be reconsi- 
dered and he should be given some station 
on. the plains. But, in spite of that, the 
Inspector General maintained his order. 
The petitioners allegation is that the peti- 
tioner’s having approached the Minister an- 
noyed the Inspector _ General, as a result 
whereof the impugned order of compulsory 
retirement has been passed, 


3. In the counter-affidavit, these al- 
legations have been denied. It hes been 
stated that when the Hon’ble Minister came 
to Allahabad, the petitioner saw him, but 
the Inspector General was out on tour. The 
Minister left a message that the posting of 
the petitioner at Allahabad be considered. 
On return from tour, the Inspector General 
contacted the Hon’ble Minister to ensure 
the instructions. The Minister told him that 
he should pass orders only in the interest of 
administration. In these .circumstances the 
order of the petitioner’s transfer to Lands- 
down was maintained, The allegation that 
the order of compulsory retirement has 
been passed because the Inspector General 
was annoyed at the petitioners epproacoms 
the Minister has been denied. It has been 
stated that the petitioner had earned a large 
number of adverse entries. There were a 
large number of complaints against him. 
His integrity certificate had also been with- 
held. ‘These were the reasons for which he 
was retired compulsorily on reaching _ the 
age of 55 years. In this state of pleadings, 
it is not possible to hold that the impugn- 
ed order was passed mala fide, 


4, The next point taken by the 
learned Counsel was that Note 1 to Article 
465 of the Civil Service Regulations violates 
Articles 14 and 16 of the Consititution. 
This Article authorises the compulsory re- 
tirement of a Government servant after he 
has attained the age of 55 years or after 
completing 25 years of qualifying service, if 
the appointing authority is satisfied that it is 
in the public interest to do so. It was urged 
that the public interest was a vague con- 
cept. It did not confer any guidance, and 
the conferment of an unguided and arbitrary 
discretion was viglative of Articles 14 and 16 
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of the Constitution. This precise point was 
negatived by a Full Bench of this Court in 
Abdul Ahad v. Inspector General of Police, 
AIR 1965 All 142 (FB). Jt was held that 
Article 465 does not infringe Article 16 of 
the Constitution. ‘This Full Bench decision 
is binding on me, Moreover, a similar Rule 
for compulsory retirement came up for con- 
sideration before the Supreme Court. In 
T. G. Shivacharana v. State of Mysore, AIR 
1965 SC 280. Rule 285 of the Mysore 
Civil Services Rules authorised the 
Government to retire a Government servant 
compulsorily if it was necessary to do so in 
the public interest, It was held that this 
Rule did not violate Articles 14 and 16 of 
the Constitution. The learned Counsel re- 
lied upon an unreported decision of a Single 
Judge of this Court, wherein it was held 
that Article 465 violated Article 16 of the 
Constitution. In view of the Full Bench 
decision of this very Article, the contrary 
gece of a Single Judge cannot be pre- 
erred. 


5. The next point taken by the 
learned Counsel was that the impugned 
order cast a stigma on the petitioner, and, 
so, amounted to inflicting -the punishment 
of removal or dismissal from service. The 
order only states that the Governor was 
satisfied that it is in the public interest to 
dispense with the services, of the petitioner. 

e question is whether this casts any 
stigma on the petitioner. The order does 
not refer to any qualities of head or heart 
of the petitioner or anything about his work 
and conduct. The order refers to the pub- 
lic interest, Article 465 authorises the Gov- 
emor to compulsorily retire a Government 
servant in the public interest. The order 
just states the condition precedent to the 
exercise of the power of compulsory retire- 
ment, In Shivacharana’s case, AIR 1965 SC 
280 mentioned above, on 8ist July, 1961, 
the officer was served with a notice inform- 
ing him that the Government considered it 
necessary to retire him in the public inte- 
rest, under Note 1 to Rule 285. The order 
was upheld, The learned Counsel relied 
upon the State of U. P. v. Madan Mohan 

agar, AIR 1967 SC 1260. In that case 
the order of compulsory retirement stated 
that the officer had “outlived his utility.” 
The Supreme Court held that this clause ex- 
ressly casts stigma on the officer. In Jag- 
ish Mitter v. Union of India, ATR 1964 SC 
449 also the order stated that the offcer 
was found undesirable to be retained in 
Government service. This was held to cast 
a stigma on the officer, In I. N. Saxena v. 
State of Madhya Pradesh, AIR 1967 SC 
1264, the order stated:— 

“To E en y of the orders contained 
in the General Administration Department 
Memo. No. 483-258-a(iii)/63 dated 28th 
February, 1968, the State Government has 
decided to retire you with effect from the 
afternoon of the 3rd of December, 1968.” 

e memo referred to in the order_clearly 
stated that those who are unsuitable for 
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being retained in the service should be re- 
tired compulsorily. In spite of that, the 
Supreme Court held that the order did not 
amount to casting a stigma. 

6. An order can be said to cast a 
stigma on the Government servant if it con- 
tains some adverse remarks on his character 
or ability to work or on his integrity. Mere- 
ly saying that the Governor was satisfied 
that it was in the public interest to dispense 
with the services of the officer does not 
make any reference tó the qualities of the 
officer but refers to the requirements of the 
public interest. In my opinion, such an 
order cannot be construed as casting stigma 
on the Government servant so as to make 
the order one of removal or dismissal from 
service. This point also has no merits. 

7. It was also urged that Article 465 
violates Article 811 of the Constitution. This 
point has been negatived by the decision of 
the Supreme Court in Shyam Lal v, State 
of U. P., AIR 1954 SC 369. 

8. The petition has no merits, and 
is accordingly dismissed with costs. 

Petition dismissed. 
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Raj Kumar and another, Defendants- 
Appellants v. Gopi Nath Varman, Plaintiff- 
Respondent. 

Second Appeal No. 2502 of 1969, D7- 
4-12-1970, against decree of Bhagwan Pra- 
o Addl, Civil J., Mirzapur, D/- 15-11- 

69. ; 


(A) Civil P. C. (1908), Section 11 — 
Finding of Court in proceeding under Sec- 
tion 7-E of Act IIL of 1947 regarding rela- 
tionship of landlord and tenant operates as 
res judicata in a subsequent suit for posses- 
sion. 

A Munsif exercising jurisdiction under 
Section 7-E of U. P. Act III of 1947 
will be a Court of concurrent jurisdiction 
with the Munsiff ordinarily trying suits 
under C. P. Code. The finding of the Mun- 
sif in a proceeding under: Section 7-E of 
Act III of 1947 to the effect that the oppo- 
site party was the tenant of the applicant 
operates as res judicata in a subsequent suit 
for possession and the plaintiff is not en- 
titled to re-agitate the question of relation- 
ship between himself and the defendant. _ 

i (Paras 7, 16) 

(B) Civil P. C. (1908), Order 41, Rule T 
— It is not permissible in law to an appel- 
late Court to spell out a new case for a 
party against his own pleadings, (Para 17) 

(C) Evidence Act (1872), Section 18 — 
‘A statement in a pleading cannot be evi- 
dence in subsequent proceedings before 2 
Court of Law unless it amounts to an ad- 
mission, (Para 17) 
(D) Civil P. C. (1908), Section 100 — 
Finding of fact of lower appellate ‘court 
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based upon misinterpretation of pleading is 
not binding in second appeal. (Para 17) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 All 604 (V 57) = 

1970 All LJ 670 (FB), Manzural 
_. Haq v. Hakim Mohsin Ali 
(1969) AIR 1969 All 26 (V 56) = 

1968 All LT 89, Maqbul Raza v. 
Joint Director of Consolidation, 


U. P., Lucknow 
(1965) AIR 1965 SC 1153 (V 52) = 
1965-2 SCR 547, Gulabchand 
„_ Chhotelal Parikh y. State of Gujarat "7 
(1964) AIR 1964 AIl 562 (V 51) = 
1964 Al LJ 256 (FB), Chature 
Mohan v. Ram Behari Dixit 7 
(1958) ATR 1958 All 573 (V 45) = 
1958 All LJ 8, Ram Kalap v. >^ 
Banshi Dhar il 
(1951) ATR 1951 Assam 62 (V 88) = 
ILR (1950) 2 Assam 297, Abdul 
_. Sahid v. China Lee Hing 
(1950) ATR 1950 FC 142 (V 87) = 
1949 FCR 715, Ratneshwari Nan- 
dan Singh v. Bhagwati Saran Singh 10 
(1940) AIR 1940 PC 7 (V 27) = 
67 Ind App 1, Babu Bhagwan Din 
v. Gir Har Saroop 10 


„G. P. Bhargava and A. N. Bhargava, for 
Appellant; Rajesh Ji Verma, for Respondent. 


JUDGMENT :— This is a defendants’ 
appeal from the appellate judgment end 
decree of the learned Additional Civil Judge, 
Mirzapur, by which he reversed the decree 
of dismissal of the plaintifs suit by the 
learned Additional Munsif Mirzapur, by al- 
lowing the appeal and decreeing the plain- 
tiffs suit for dispossession of the defendants 
bee a small shop situate in the town of 

unar. 


2. © The disputed shop admittedly is 
a portion in the north west corner of the 
larger building of which the plaintiff-res- 
pondent is the owner. It appears that the 
plaintiff acquired the premises in the year 
1956 by a gift from his father Raghunath. 
At that time the premises were kachcha 
covered by khaparail, The defendants’ 
grand-father and grand uncle were the te- 
nants in a portion of the said premises and 
in the north west corner thereof carried on 
a betel shop. Sometime in 1956 the pre- 
mises being in a bad state of repairs fell 
down and the plaintiff re-constructed the 
premises as pucca. It further appears that 
when the premises fell down the betel shop 
carried on by the defendant’s predecessor 
was shifted to a temporary gumati nearby 
and when the  re-construction had suffi- 
ciently been completed the defendants’ 
father Panna Lal occupied the north west 
portion of the freshly constructed premises 
and carried on_the usual betel shop, It has 
come on. record that the plaintiff had made 
an application to the Municipal Board of 
Chunar in the year 1955 for permission to 
re-construct the premises. The sanction was 
peste ee the Municipal Board in Decem- 
er, i 
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The plaintiff on 11-1-1957 brought a suit 
against the predecessor of the defendants 
in the court of Small Cause, Mirzapur for 
recovery of arrears of rent with effect from 
7-10-1955 to 6-10-1956. He alleged in that 
suit that the defendants were the tenants in 
occupation of the shop and were in arrears. 
The defendants in that suit, the preCecessors 
of the present defendants, raised a contest in 
that suit and pleaded that they were not 
liable to pay any rent after 8-7-1955 as they 
had to vacate the shop it having fallen down 
and the plaintiff having not carried out the 
terms of the agreement that he will re-erect 
the shop and will give possession of it to 
them. It is not disputed that when the 
above suit was filed the fallen shop had not 
been re-constructed, This suit was decreed 
to the extent of admission by the defendants 
of that suit, that is, for recovery of rent up 
to 8-7-1956. The plaintiff thereafter ap- 
pears to have carried the re-construction 
operations and it is not known from the 
record when the same were really complet- 
ed. In fact the plaintiff alleged in his plaint 
in the instant suit that on 1-9-1964 when 
the shop had not been completely re-cons- 
tructed Pannalal, father of the defendants- 
appellants, trespassed and took forcible pos- 
session. It is also found on the record in 
the shape of certified copies of the orders 
that between Pannalal and the plaintiff there 
were proceedings in the court of the Mun- 
sif for the deposit of rent under Section 7-C 
of U. P. Act III of 1947 and for directions for 
repairs under Section 7-E of the said Act. 
These proceedings are from the years 1964 
to 1966. The last order which was passed 
by the learned Munsif under Section 7-E of 
the said Act is dated 10-12-1966 directing 
Pannalal as the tenant to carry on repairs 
by incurring costs to be recoverable from 
the plaintiff as the landlord. 


Soon after the plaintiff commenced the 
suit which has given rise to this appeal 
against Pannalal as by that time Pannalal’s 
father and uncle had died and prayed for a 
decree of possession. He alleged that in 
July 1956 when the premises hed fallen 
down the tenants, that is, father and uncle 
of Pannalal left, and then the plaintiff 
started re-constructions but before they 
could be completed Pannalal took forcible 
possession of the north-west corner without 
any right and he was liable to be ejected. 
Certain sum of money as mesne profits for 
wrongful use and occupation was also claim- 
ed. During the pendency of this suit Panna 
Lal died and his two minor sons who are 
the appellants before me were substituted 
as defendants. 

3. The defence 
Pannalal was not a trespasser but was in 
possession of the disputed shop as a tenant, 
the tenancy having been continued in the 
family from the time of their predecessors 
for a period of thirty years or so. It was 
also pleaded that the defendant was not 
only the tenant of the north-west portion as 
alleged in the plaint but of the whole of the 


pleaded was that 
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bigger building of which it was a portion, 
It was specifically pleaded that the judg- 
ment of the Munsif in the Miscellaneous 
Case No. 122 of 1965 under Section 7-E of 
the U. P. Act III of 1947 in which a find. 
ing was recorded after contest that Panna« 
Jal was the tenant in the premises in dispute 
will have the effect of res judicata and the 
plaintiff was not entitled to re-agitate tha 
question of tenancy and would not, in law, 
be permitted to establish that the defendant 
Pannalal was not a tenant but a mere tress 
passer. 

4, In the pleading of the plaintiff to 
the effect that in July 1956 when the shop or 
the punn fell down the precedessors of 
the defendants left the shop, the words used 
were: “Chhor diya’. The laintiff was 
rightly asked to clarify his pleading. On 
11-9-1967 the plaintiff made a statement 
under Order X of the C. P. Code. There- 
in he stated that in July 1956 when the 
shop fell down Vishwanath, the father of 
the defendant Panna Lal, approached the 
plaintiff when nobody else was present and 
told him that he was surrendering the tenancy 
and no rent be charged from him after that 
date, It is clear from this statement of the 
plaintiff that he pleaded an express sur- 
render of the tenancy by the predecessors of 
the defendants in July 1956. On the plead. 
ings of the parties the learned Additional 
Munsif as best he could, struck certain 
issues. I am constrained to observe that 
had the learned Munsif applied his mind 
with certain amount of precision expected 
from him and had he received efficient as- 
sistance from the lawyers. better and more 
specific issues could have been framed which 
would have been conducive to a more satis- 
factory disposal of the suit. 

It is unfortunate that the learned Mun- 
sif did not strike a specific issue on the plea 
of res judicata when such a plea was raised 
in the written statement. The parties ad= 
duced oral and documentary evidence. On 
a consideration of the entire material on re- 
cord the learned Munsif found against the 
plaintiff, he held that the plaintiffs case that 
the predecessors of the defendants had sur» 
rendered the tenancy was not established; 
that in fact the premises and the shop never 
fell down; that the tenancy. continued and 
Pannalal was not a trespasser but a tenant. 

the course of his judgment the learned 
Munsif also referred to the judgments and 
orders passed under Sections 7-C and 7-E of 
U. P. Act II of 1947 and observed that 
those judgments also showed that defendant 
Pannalal was a tenant of the plaintiff, 
though in so many words the learned Mun- 
sif did not say that the findings therein had 
the effect of res judicata. The plaintiffs 
suit was dismissed as the relationship of 
Jandlord and tenant existed and the tenancy 
had been terminated. 

5. On appeal by the plaintiff the 
learned Additional Civil Judge reversed tha 
findings recorded by the Jearned Munsif, 
He held that the premises which included 
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the shop in dispute had fallen down in July 
1956 and the predecessors of the defen- 
dants, on the facts and circumstances esta~ 
blished, impliedly surrendered the tenancy 
and thereafter when the shop had been re« 
constructed Pannalal without any right en- 
tered into forcible and illegal possession 
thereof sometime in 1968, The  learne 
Judge in coming to his conclusion largely 
relied upon the contents of the written state- 
ment filed by the predecessors of the defen- 
dants in suit No. 19 of 1957, The learn- 
ed Judge did refer in his judgment to the 

applications under the provisions of U. P. 
- Act IIT of 1947 but brushed them aside by 
the observation that none of those applica- 
tions went beyond the period of 1964. He 
does not seem to have referred to the judg- 
ments passed by the learned Munsif in the 
proceedings under Sections 7-C and 7-E of 
the said Act. .It does not appear from the 
judgment of the learned Judge of the court 
elow that on behalf of defendants respon- 
dents the plea of res judicata was pressed as 
the jee) Judge has not discussed it. The 
appeal of the plaintiff was allowed and a 
decree for dispossession and for recovery of 
mesne profits against the defendants was 
passed. 


6. The learned counsel for the de- 
fendants appellants in the forefront of his 
submissions raised the argument that the 
finding recorded by the learned Munsif in 
Miscellaneous Case No. 122 of 1965 under 
Section 7-E of U. P. Act IIT of 1947 after 
a contest to the effect that Pannalal was the 
tenant of Gopinath, the plaintiff in the pre- 
mises in suit which included the sh 
in dispute would operate as res judicata an 
in this suit the plaintiff was not entitled to 
re-open and reagitate that question, The 
learned counsel for the plaintif respondent 
countered by raising an objection that since 
the parties were not at issue on the plea of 
yes judicata in the courts below, the learned 
counsel for the appellant ought not for the 
first time in second appeal be allowed to 
taise this new plea. I do not think that any 
new plea is being raised on behalf of the 
defendants for the first time in second ap- 
peal. The plea was very much indicated in 
the written statement. On behalf of the de- 
fendants certified copy of ‘the judgment of 
the learned Munsif in Misc. Case No. 122 
of 1965 was filed which is 


record. A perusal of that judgment 
would show that one of the objections 
raised by Gopinath, landlord, was that the 


applicant Pannalal, was not his tenant but 
was a mere trespasser. The learned Munsif 
on the said objection carried on a conten 
tious proceeding, asked the parties to ad- 
duce evidence in support of their respec- 
tive cases. The evidence was adduced by 
both the parties and then a considered find- 
ing tecorded that the applicant Pannalal 
was a tenant of the opposite party Gopi- 
nath, the landlord. 

The question then arises whether the 
plaintiff Gopinath could sue the original 
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defendant Pannalal, and now his heirs, as 
trespassers and dispossess them from the dis- 
po shop by bringing a suit. It cannot 
e disputed and it has not been disputed 
by the learned counsel for the plaintiff res- 
pondent, that had the earlier “proceedings 
which were registered as Miscellaneous pro- 
ceedings No. 122 of 1965, been a regular 
suit then the finding recorded therein would 
certainly operate:as res judicata in the sub- 
sequent suit, Learned counsel contended 
that proceedings under Section 7-E of U. P. 
Act TI of 1947 being in nature summary 
not having any finality attached to them, any 
finding recorded therein inter partes would 
not have the effect of res judicata. 


The learned counsel further contended 
that in proceedings under Section 7-E of 
the said Act the question of relationship of 
the applicant and the opposite party only 
arises collaterally or incidentally in order to 
determine whether the court had jurisdiction 
and the finding recorded on that question 
being on a jurisdictional fact can always be 
shown to be erroneous or wrong in a regu- 
lar suit where again such a fact is in issue 
directly and substantially and the bar of 
res judicata will not be operative. It was 
suggested that a Mumsif considering appli- 
cations under Section 7-E of the said Act 

ill not be a court of exclusive jurisdiction 
and any finding recorded by him while 
giving directions for the repair of the ac- 
commodation will not bar the re-opening of 
a question involved in such findings. 


7. It is not disputed by the learn-f 
ed counsel for the plaintiff respondent that 
the law as laid down by the Supreme 
Court does not confine the applicability of 
the doctrine of res judicata in suits to the 
provisions of Section 11 of the C. P. Code 
alone. It has been held in the case of 
Gulabchand Chhotelal Parikh v. State of 
Gujarat, AIR 1965 SC 1158 that a decision 
in the earlier writ petition on merits will 
bar the consideration of the same questions 
involved in a copra suit upon general 
principles of res judicata. When the bar 
of res judicata is pleaded on the basis of a 
decision in a previous suit and the subse- 
quent proceeding is also a suit within the 
meaning of C, P, Code, it is only then that 
the provisions of Section 11 of the C. P. 
Code would be attracted, but when -the pre- 
vious proceeding is not a suit but the sub- 
sequent proceeding is a suit, then general 
rinciple of res judicata will apply. A re- 
erence was made on behalf of the respon- 
dent to a Full Bench decision of this Court 
in M Haq v. Hakim Mohsin Ali, ATR 
1970 All 604 in support of the proposition 
that since the Munsif exercising jurisdictioa 
under Section 7-H of the U. P. Act IN of 
1947 is not competent to give a decree for 
possession and subsequent suit for posses- 
sion involving the question whether the de- 
fendant was a tenant or a trespasser would 
not be barred under the general principles 
of res judicata as the Mumsif exercising 
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powers under Section 7-E of the said Act 
is not a court of exclusive jurisdiction. 

I do not think the respondent can de- 
rive any assistance from the ratio of the 
majority decision of the Full Bench case. 
In my judgment a Munsif exercising juris- 
diction under Section 7-E of U. P. Act Til 
of 1947 will be a court of _ concurrent 
jurisdiction with the Munsif ordinarily try- 
ing suits under C. P. Code, It would be 
seen under the scheme of Section 7-E of 
the said Act the application has to be filed 
by the tenant under sub-section (4) of that 
section before the “Munsif having jurisdic- 
tion”. In the Full Bench case of Chature 
Mohan v. Ram Behari Dixit, 1964 All LJ 
256, Desai, C. J., observed as follows:— 

“The ordinary jurisdiction of a Munsif 
extends to original suits for the time-being 
cognizable by civil courts. Under Section 9 
of the C. P. Code Civil Courts have juris- 
diction to try all suits of a civil nature 
excepting suits of which their cognizance is 
either expressly or impliedly barred. Whe- 
ther a tenant has a right or not to require 
the landlord to carry out certain repairs to 
the accommodation is a civil dispute. The 
relations between a landlord and a tenant 
are governed by the Transfer of Property 
Act and the Contract Act and any enforce- 
ment of a right or a liability accruing under 
them would be through a civil court. Under 
them a tenant has no right to call upon the 
Jandlord to make the accommodaticn wind- 
proof and waterproof and to carry out re- 
pairs which the landlord did not undertake 
to carry out, consequently he would have 
no right to go to a civil court for an order 
of this nature. Such a right has, however, 
been conferred upon him by Section 7-E of 
the Control of Rent and Eviction Act. This 
provision not only created a right in 
the tenant but also provided that the 
right would be enforced by the “Mun- 
sif having jurisdiction’, The question 
is what did the legislature intend by 
this provision. Did it intend that the Mun- 
sif, e.g., presiding officer of a court of Mun- 
sif should pass such an order in the exer- 
cise of his ordinary jurisdiction or that a 
special jurisdiction was conferred upon him 
to pass it? I am of the opinion that the 
intention was that he should pass it as a 


part of his ordinary jurisdiction (underlin- 
ing mine). The legislature had no reason 


to distinguish this jurisdiction from the ordi- 
nary jurisdiction over suits of a civil nature. 
The dispute was essentially a dispute of 
civil nature. But for Section 7-E the tenant 
would not have a right to obtain such an 
order and the legislature intended only to 
create the right. There is nothing in the 
Act to indicate that it intended to oust the 
ordinary jurisdiction of civil courts over the 
right or to create a special authority for en- 
forcing it. ...... = 

8. Tt is clear from the above quota- 
tion that Munsif while exercising jurisdic- 
tion on an application under Section 7-E of 
the Act and while trying a civil suit is the 
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same and not two different entities. I do 
not think any question arises that the mun- 
sif exercising jurisdiction under Section 7-Ę 
is a special Tribunal or a distinct Authority. 
He is even then a court of ordinary civil 
jurisdiction, 

“9. It was tried to be argued be- 
cause an application under Section 7-E of 
U. P. Act TIE of 1947 is registered as a 
Miscellaneous case and not as a suit, the 
bar of res judicata will not be available if 
in a subsequent suit the same issue arises 
for adjudication and determination as the 
one which arose in the miscellaneous pro- 
ceedings under Section 7-E of the Act. The 
general principles of res judicata are not 
different from what is known as ‘estoppel 
by record’ which doctrine is based on the 
maxim “interest reipublicae ut sit finis litium”. 
When a matter has been determined by a 
judgment in its nature final then, the same 
matters inter partes will not be allowed to 
be re-agitated in a subsequent proceeding 
provided of course the prior court was com- 
petent to adjudicate upon such a matter. 
In the proceeding under Section 7-E Gopi- 
nath, the landlord, pleaded that Pannalal, 
the applicant, was not his tenant, therefore 
was not competent to apply. Thus a. con- 
test_arose between the parties. The learn- 
ed Munsif who was seized of the matter 
could not have proceeded further unless he 
decided the issue so raised on the objection 
of Gopinath, the landlord. It was necessary 
for the learned Miunsif to decide it and 
determine such an issue. The learned 
Munsif decided it in favour of Pannalal and 
held that Pannalal was the tenant of Gopi- 
nath the Landlord. The decision was by a 
competent court who was invited to adjudi- 
cate between the parties, On that- findin 
the learned Munsif further proceeded an 
gave directions. Can now Gopinath, the 
Jandlord nullify the said orders by filing a 
regular suit by pleading a cause of action 
that Pannalal was a trespasser and liable to 
be ejected? If that were permitted, then 
every order passed after contest under Sec- 
tion 7-E of the U. P. Act III of 1947 in 
pen of a tenant can be nullified by a 
andlord by instituting a suit in the regular 
courts for a declaration. 


10. A suggestion was made on be- 
half of the respondent that Section 16 of 
U. P. Act III of 1947 attaches finality only 
to orders passed by the State Government 
or the District Magistrate under the said 
Act and not to orders passed by the Munsif, 
hence an order passed by the Munsif exer- 
cising powers under Section 7-E of the Act 
is not final and can be called in question in 
subsequent proceeding. Section 16 of the 
Act, to my mind, has no bearing on the 
question of the judgment or finding of the 
Munsif on an application under Section 7-E 
of the Act operating as reg judicata or creat- 
ing an See by record, In the case o 
Abdul Sahid v. China Lee Hing, AIR 1951 
‘Assam 62 in which the law and facts were 
somewhat analogous to the instant case, it 
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was held that a decision in a previous pro- 
ceeding under Section 8 of the Assam Urban 

Area Rent Control Act would operate as res 
judicata in a subsequent suit for ejectment 
rought by the lendlord. 


10-A. It was next contended on behalf 
of the respondent that the bar of res judi- 
cata would not be attracted based on the 
findings recorded by the learned Munsif 
under Section 7-E of the Act inasmuch as 
such order passed by the learned Munsif 
not being appealable will be in the nature 
of a decision in a summary proceeding which 
is not a suit nor of same character as a suit. 
Reliance was placed on the decision of the 
Privy Council in the case of Babu Bhagwan 
Din v. Gir Har Saroop, AIR 1940 PC 7. It 
was a case where an application was made 
under Section 8 of the Charitable and Reli- 
gious Trusts Act 1920 by two persons in the 
court of the District Judge for an order 
directing accounts to be furnished in res- 
pect of a temple. It was alleged that the 
temple was a public temple, covered by the 
provisions of the said Act. - Notices were 
sent to certain persons named by the peti- 
tioners who were alleged to be trustees and 
Pujaries. In response to the notice the op- 
posite parties raised an objection that t 
temple was a private temple belonging to 
their family and was not subject to a Trust 
for a public purpose of a charitable and 
religious nature. The District Judge gave 
them an option to bring a suit for declara- 
tion to that effect, but they did not adopt 
that course. The District Judge then 
heard evidence on behalf of the petitioner 
and the opposite parties and after consider- 
ing documentary evidence held that there 
was a strong prima facie case as the temple 
was the subject-matter of a public Trust. 


Subsequently certain members of the 
public filed a suit under Section 92 of the 
Civil Procedure Code and another suit wag 
brought by those members of the family 
who were not impleaded in the proceedings, 
under the Charitable and Religious Trusts 
Act for a declaration that the temple was 
not subject to a puple Trust for public pur- 
pose of charitable or religious nature. It 
was held by the Privy Council that the suit 
of the family members for declaration that 
the temple was not subject to a public Trust 
of a charitable or religious nature, was not 
barred by principles of res judicata, It ap- 
pears that the decision of their Lordships of 
Privy Council was based on the following 
circumstances: (1) The finding of the Dist. 
rict Judge on the application under the Cha- 
ritable and Religious Trusts Act was prima 
facie, (2) The plaintiffs of the subsequent 
suit were not impleaded as parties in those 
proceedings and (8) that the decision of the 
District Judge under the Act of 1920 from 
which there was no appeal, was a decision 
in a summary proceeding which was not a 
suit nor of the same character as a suit and 
that decision had not been made final by 


any provision in that Act. 
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A perusal of the judgment of the Privy 
Council shows that in the said case the bar 
of res judicata was not pleaded upon the 
general principles of res judicata or estop- 
pel by record. The bar of res judicata was 
pleaded on the basis of Section 11 of the 
C. P. Code, The plaintiffs of the suit were 
not parties to the former proceedings. ‘The 
fact that no appeal having been provided 
and there being nothing in the Act of 1920 
making the order final showed that the pro- 
ceedings were of a summary nature open to 

e called in quesion in a resular suit. In 
the instant case before me the plaintiff of 
the suit was a party to the previous pro- 
ceeding under Section 7-E of U. P. Act IO 
of 1947. He raised the objection that the ap- 
plicant Pannalal was not a tenant. Thou 
there is no appeal provided from any order 
passed under Section 7-E of U. P, Act III 
of 1947 but there is a provision attaching 
finality to the order. Sub-section (8) of Sec- 
tion 7-E lays down: No appeal shall lie 
from the order of the Munsif passed under 
sub-sections (5) and (6) which shall be final. 
I do not think the decision of the Privy 
Council in the case AIR 1940 PC 7 (supra) 
helps the respondent. Reliance was place 
on certain observations of Mukerjee, J., in 
the case of Ratneshwari Nandan Singh v. 
Bhagwati Saran Singh, AIR 1950 PC 142. 
The relevant passage in the judgment of 
Mukerjee, J., is referred to on page 158 of 
the report. I do not fnd anything 
in the said paragraph which lays 
down any rule of law helpful to 
the respondent. That paragraph will 
show that the Jearned Judge thought 
the question of res judicata was of minor 
importance in that case and the previous 
decisions in the suits of 1876 and 1877 
would not operate as res judicata as Har 
Shankar was only a pro forma defendant in 
those litigations and no relief was claimed 
against him. 

I1. The learned counsel for the res- 
pondent then sought assistance from the 
ratio of the decision of a Division Bench of 
this Court in the case of Ram Kalap v. 
Banshi Dhar, AIR 1958 All 573. In that 
case the question arose whether a decision 
under Order 22, C. P. Code operated as 
res judicata in a subsequent suit as regards 
relationship. The Bench answered it in the 
negative. It took the view that an enquiry 
under Order 22, Rule 5, C. P. Code was of 
a summary nature made for the purposes 
of finding out a person or persons who 
could continue the proceeding. The Bench 
considered many decided cases including the 
Division Benches of this Court which had 
taken a contrary view but held that the 
preponderance of view was that an order 
under Order 22, Rule 5, C. P. Code, would 
not operate as res judicata. On this analogy 
the argument for the respondent was that a 
decision in proceedings en under Sec- 
tion 7-E of U. P. Act III of 1947 on the 
question whether the applicant was a tenant 
or not being summary in nature for the pur- 
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poses of finding out whether the application 
was competent thus such decision being in- 
cidental to the subject-matter would not be 
res judicata in a subsequent proceeding. 


Again I may observe here that I do 
not find any argument being raised in the 
case cited founded on the general principles 
of res judicata or estoppel on record, The 
view which prevailed with the Bench seems 
to be grounded on the strict and limited 
doctrine of res judicata as enshrined in Sec- 
tion 11 of the C. P. Code. Since then the 
law has been evolved and the general prin- 
ciples of res judicata and ‘estoppel by record’ 
have been applied even to suits filed subse- 
quent to proceedings other than suits in 
which judgments inter partes have been 
given by a competent Tribunal or court on 
a contentious question raised before it and 
determined by it at the instance of the 

arties. I do not find any reason why the 

ding recorded on an application made 
under Order 22, Rule 5 after considering 
all the objections should not be held amount- 
ing to res judicata in any subsequent suit 
or proceedings when such a finding cannot 
be re-opened in the same suit or appeal in 
which it was given and the rights of the 
parties determined on that basis. 


12. For the respondent the learned 
counsel then referred to another Full Bench 
decision of this Court in the case of Maq- 
bool Raza of Joint Director of Con- 
solidation, U. P., Lucknow, 1968 AH 
LJ 89 = (AIR 1969 Al 26). It would 
be seen that the Full Bench to which I 
was a party, repelled the plea of res judi- 
cata based on the records made under Chap- 
ter IX-A of the U. P. Zamindari Abolition 
and Land Reforms Act for the reason that 
under the scheme of that Chapter it was 
foreign for the Compensation Officer to re- 
cord any finding as to the rights of the per- 
son in possession of the land for which com- 
pensation was payable to the intermediary, 
that is to say, the Full Bench held that a 
Compensation Officer was not a competent 
Tribunal or court to record a finding that 
such and such was an Adhivasi, Any find- 
ing to that effect, therefore, not being by 
a competent court would not operate as res 
judicata or as an estoppel by record, since 
the person who is in occupation under the 
scheme of Chapter IX-A is not required ta 
be given notice of the proceedings but 
under Section 7-E of U. P. Act III of 1947, 
it is the requirement of the law that a 
notice must be given to the Jandlord. 


13. It was then suggested by the 
learned counsel that a finding on the ques- 
tion whether the relationship of landlord 
and tenant existed between the parties not 
being a part of the res pean’ or a subject 
matter of that section which is confined ta 
finding out whether the landlord has kept 
the accommodation wind-proof and water- 
proof or has not carried out the customary, 
contractual, and other repairs, would not 
operate as res judicata in subsequent pro- 
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ceedings between the same parties. I do 
not agree with this submission of the learn- 
ed counsel. The learned Munsif has to satis- 
fy himself whether the landlord has not car- 
ried out the repairs as complained by ap- 
plicant. I think it would be very much a 
art of the res gestae or the enquiry if the 
dlord in reply in response to the notice 
sent to him pleads before the learned Mun- 
sif that the applicant is not a tenant, that 
is to say, the accommodation has not been 
let out to the applicant and the landlord is 
under no duty to keep it wind-proof and 
Vien prooi or carry out other repairs as 
desired by him, That would be an issue 
which the learned Munsif will have to de- 
cide before recording his satisfaction that a 
direction be issued. 

14, Lastly it was urged by the 
learned counsel for the respondent on this 
part of the case, that aoler order dated 
1-1-1966 of the learned Munsif in Miscella- 
neous Case No. 91 of 1965 under Sec. 7-C 
of U. P. Act III of 1947 will have the effect 
of cancelling or modifying the finding re- 
corded by the same learned Munsif in hi 
order dated 18-11-1965 passed on the appli- 
cation under Section 7-E of the said Act. 
A certified copy of the order dated 1-1-1966 
of the learned Munsif passed under Sec- 
tion 7-C of the said Act is Ex. A-4 on re- 
cord. It shows that the tenant Pannalal 
was allowed to make deposits of the rent 
it having been established that Gopinath, 
the landlord, had illegally refused to accept 
the same, though the learned Munsif while 
disposing of the application made an obser- 
vation as follows:— 


“This order will, however, operate with- 
out prejudice to the decision of the regu- 
lar suit, if any, between the parties and in 
respect of the accommodation in question.” 


15. In the context in which this 
observation has been made I do not think 
related to any question of the nature of the 
relationship between the parties having been 
left open. What was being left open wag 
the extent of the accommodation let out to 
the defendants. It is obvious that had the 
learned Munsif intended io leave the ques- 
tion of ralalioahip open then he would 
have had no jurisdiction to allow the depo- 
sits to be made as under the scheme of 
Section 7-C it is only when it is established 
to the satisfaction of the Court that a land- 
lord has illegally refused to accept the rent 
that the tenant is allowed to make the depo- 
sit, It is not even established on record 
that in the proceedings under Section 7-G 
of the said Act, Gopinath, the Jandlord, ever 
raised an objection that the applicant Panna- 
lal was not his tenant. Nothing, therefore, 
moas on this argument of the learned coun- 
sel. 


16. On the discussion above I have 
come to the conclusion that the contention 
of the learned counsel for the defendant ap- 
pellant that the finding of the learned Mun- 
sif in his judgment dated 18-11-1965 in the 
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Miscellaneous Case No, 122 of 1965 in pro- 
ceedings under Section 7-E of U. P. Act II 
of 1947 to the effect that Pannalal was the 
tenant of Gopinath operates as res 
judicata and the plaintif Gopinath 
in the instant suit was not entitled 
to re-agitate the uestion of rela- 
tionship between himself and the defen- 
dants which was that of landlord and tenant. 
This finding would be sufficient to dispose 
of this appeal, but as arguments at length 
have been made at the bar questioning the 
finding of the learned Judge of the lower ap- 
pellate Court as to the implied surrender of 
the tenancy by the predecessors of the de- 
fendants, I think in fairness to the parties 
I must record my observations on that mate- 
rial question. 
. 17. I have already pointed out in 
the earlier part of this judgment that the 
pleading of the plantiff were vague and he 
was asked to clarify the same when he 
stated under Order X that Vishwanath, the 
father of Pannalal, had come to him when 
no-body else was present and told him that 
he was leavin e shop as it had fallen 
down and would not be responsible to pay 
any rent in future. The clarified pleading, 
therefore, was one of express surrender of 
tenancy. There is much tenability in the 
argument of the Jearned counsel for the 
appellant that the learned Judge in appeal 
made out a new case for the plaintiff which 
was not pleaded. I do not think it is per- 
missible in Jaw to an appellate Court to 
spell out a fresh case for a party against his 
own pleadings, On the merits of the deci- 
sion also I doubt the validity of the findin, 
recorded by the learned Judge. As sai 
above the learned Judge put much reliance 
on the pleadings in the written statement of 
the predecessors of the defendants filed in 
suit No. 19 of 1957 Ex. A-2. I am in 
agreement with the contention of the learn- 
ed counsel for the defendant appellant that 
the court below wholly misinterpreted those 
pleadings in coming to the conclusion that 
their contents supported the case of implied 
surrender. 

But before I deal with the question of 
interpretation of those pleadings, I must 
point out that a statement in a pleadin 
cannot be evidence in subsequent proceed- 
ings before a court of law unless it amounts 
to an admission. It would be seen that 
the suit No. 19 of 1957 was a suit merely 
for recovery of a sum of money. It was not 
a suit for a declaration of a title or for en- 
forcement of a title on any property. Even if 
the statements made in paragraphs 8 and 9 of 
the written statement are assumed to be the 
admissions of the predecessors of the de- 
fendant they would not be binding as the 
suit itself was not one for a declaration of 
a title or for claiming any relief of that 
nature. The learned Judge of the Court 
below lost sight of this principle of law. 
Had the earlier suit been one for declara- 
tion of title and there in the written state- 
ment something as to their own status and 
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capacity had been pleaded by the defendants, 
ee then it would have been an admis- 
sion. Moreover, I do not think the para- 
graphs 8 and 9 of the said written state- 
ment contained any admission on the part 
of the predecessors of the defendants that 
they surrendered the tenancy. There are 
no words which even can be construed as 
showing an intention on the part of the de- 
fendants’ predecessors to have given up the 
tenancy, 

From the pleadings in that suit it is clear 
that rent was being claimed for the period 
from 7-10-1955 to 6-10-1956 by the plain- 
tif. All that the defendants of that suit 
pleaded in paragraphs 8 and 9 of their writ- 
ten statement was that while they were 
ready and willing to pay the rent up to 7-7- 
1956 and actually had sent money orders in 
payment of the rent, they were not respon- 
sible to pay any rent after 7-7-1956 as the 
shop had fallen down and the plaintiff was 
not entitled to any rent after that date as he 
had not carried out his part of the agree- 
ment that he will re-construct the shop and 
hand over its poon which agreement 
was arrived at before many respectable per- 
sons when the shop had fallen down. On 
the admission of the defendants that they 
were responsible to pay the rent after 7-7- 
1956 the suit was decreed for recovery of 
rent up to that date. In the context of the 
happenings when this written statement was 
drafted it is clear that far from showing an 
intention that the defendants gave up the 
tenancy they were giving expression to their 
grievances that the plaintiff as the landlord 
had not kept to his words. I do not find 
anywhere in paragraphs 8 and 9 of the 
written statement of the predecessors of the 
defendants any admission that they had 
given up the tenancy. All that those para- 
graphs show is that under unfortunate cir- 
cumstances of the shop having fallen down 
they had to stop their business and were 
always hoping that after it was re-erected 
the landlord will put them again in posses- 
sion. Since the finding of the learned Judge 
of the Court below on this part of the case 
was based upon mis-interpretation of the 
written statement though it is a finding of 
fact, may be a mixed question of law and 
fact, is not binding in second appeal. It is 
noteworthy that in his statement before the 
court the plaintiff Gopinath who was exam- 
ined as a witness did not utter a single 
word to support his statement made under 
Order X of the C. P. Code, or led any other 
evidence, documentary or oral, in corrobo- 
ration thereof. The plea of expressed sur- 
render seems to have been given up Jater at 
the trial as no evidence in support of it was 
ager aad The plaintiff en fell back 
upon implied surrender in support of hig 
appeal in the lower appellate Court. This 
was certainly, as I observed above, setting 
up a new case in appeal which was never 
pleaded, 

18. An argument based on the al. 
leged nullity of the judgment and order of 
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the Munsif in Miscellaneous Case No, 122 
of 1955 was advanced but later on given 
up by the learned counsel for the respon- 
dent. 

19. . For all these reasons given 
above, I allow this sppoal set aside the 
judgment and decree of the lower appellate 
court and restore that of the court of first 
instance with costs throughout. 

Appeal allowed. 





AIR 1971 ALLAHABAD 280 (V 58 C 65) 
FULL BENCH 
T. RAMABHADRAN, J. S. TRIVEDI 
AND M. H. HUSSAIN, JJ. 

Govind Ram Paliwal, Appellant v. 
Radha Mohan, Opposite Party. 

Civil Revn. No. 1285 of 1966, D/- 8-12- 
1970 against Order of Brij Mohan, 4th Addl. 
Civil J., Agra, D/- 11-8-1966. 

(A) Stamp Duty — Stamp Act (1899), 
Section 32 (38) — An endorsement of due 
stamping on a hundi made by the Collector 
under Section 32 (3) is without authority of 
law in view of proviso (c) to Section 32 (3) 
and as such the hundi cannot be deemed to 
be duly stamped so as to be admissible in 
evidence. (X-Ref: Secs. 35, 41). (1881) ILR 
8 All 115, Overruled; (1911) 10 Ind Cas 


702 (Nag) and obiter dicta in ATR 1942 Mad 
881, dissented from. (Case Law discussed). 
(Para 14) 


The general authority of issuing a Cer- 
tificate in respect of an instrument is cur- 
‘tailed by the proviso to Section 32 (8). The 
legal fiction embodied in Section 32 under 


which a document is deemed to be duly 


stamped is restricted in the case of docu- © 


ments other than those which are excepted 
under clauses (a) to (d) of the _ proviso. 
Hence the collector has no jurisdiction to 
make an endorsement covered by_ these 
clauses including a hundi which is a bill of 
exchange covered by clause (c). The above 
view is also supported by the policy of the 
Act as revealed by the language of Sec- 
tions 82, 85 and 41. (Paras 9, 11, 14) 
(B) Interpretation of Statutes — Legal 
fiction is created for particular purpose and 
should not be extended beyond that purpose. 
AIR 1955 SC 651, Relied on. (Para 9) 
(C) Interpretation of Statutes — A pro- 
viso operates as an exception to the section 
to which it has been enacted as a proviso. 
(Para 9) 
(D) Interpretation of Statutes — The 
intention of legislature is to be gathered 
from words used when they are clear and 
unambiguous—Court should not depart from 
plain meaning to carry out supposed inten- 
tion of legislature. AIR 1965 SC 1296, Re- 
lied on, (Para 9) 
Cases Referred: | Chronological Paras 
(1969) ATR 1969 SC 1288 (V 56) = 
1969-2 SC] 791, Hindusthan Steel 
Ltd. v. Dilip Construction Co. 
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Pravin Chaturvedi, for Opposite Party. 

_ _ TRIVEDI, J.:— Regular Suit No. 83 
of 1964 has been filed by the applicant 
Govind Ram Paliwal against the opposite 
party for the recovery of Rs. 18,800/- on 
the basis of several Hundis. One of the 
pleas, on which the suit has been contested 
is that the Hundis are not duly stamped and 
as such are inadmissible and the certificate 

anted by the Collector under Section 82 
3) of the Indian Stamp Act, after the defi- 
ciency in stamp duty has been made good, 
could not make the Hundis admissible. The 
objection has been disposed of by the IV 
Additional Civil Judge, Agra as a prelimi- 
nary issue under Issue No. 4. The trial 
Court held that the Hundis in suit were in- 
admissible for want of proper stamp duty 
and that the inadmissibility could not be 
cured by the certificate of the Collector pur- 
ported to have been given under Section 82 
of the Stamp Act (hereinafter referred to as 
the Act). Aggrieved by the finding of the 
trial Court, the above revision was filed by 
the applicant. The revision was allowed ex 
pate by Howble  Takru, J., by his order 
ated 25th September, 1968. The opposite 
party Radha Mohan thereafter applied. that 
the ex parte order be recalled and the revi- 
sion restored to its original number. The 
applicsnon purports to have been given 
under Chapter IX Rule 17 (2) Rules of the 
Court and under Order 47, Rule 1 read with 
Section 151, Civil Procedure Code. As 
Hon’ble Takru, J., had retired by the time 
the application for setting aside the ex parte 
order came up for hearing, the application 
was disposed of by Hon’ble Misra, J., who 
by his order dated 30th April, 1969 set 
aside the ex parte order and restored the 
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case to its original number. The revision 
thereafter came up for final hearing before 
Hon’ble K. S. Asthana, J., who was pleased. 
to refer the case to a larger Bench. There- 
after the revision application was listed 
before a Division Bench of this Court con- 
sisting of Hon’ble Jagdish Sahai and B. D. 
Gupta, JJ. Before the Division Bench, reli- 
ance was placed by the applicant on the 
case of Girdhari Das v. Jagannath, (1881) 
ILR 8 All 115, whereas opposite party plac- 
ed his reliance on the case of N. D. Errana 
v. A. Modappa, AIR 1963 Andh Pra 457. It 
was also contended by the counsel for the 
opposite party that the case of Girdhari Das 
(Supra) was no longer a good law in view 
of the change made in the statutory provi- 
sion of the Stamp Act. The Division Bench 
thought it proper that as Girdhari Das’s 
case was a Division Bench case, this revi- 
sion should be heard and decided by a Full 
Bench. It accordingly recommended for 
the constitution of a Full Bench, that is how 
this revision has come to us. 


2. It is not disputed that the docu- 
ments on the basis of which the suit is 
filed are bills of exchange. It is also admit- 
ted that the bills of exchange were insuffi- 
ciently stamped and that the deficiency in 
stamp duty has been paid and the Collector 
has made an endorsement to that effect on 
the back of each Hundi, The only point 
on which we are addressed by. the learned 
counsel for the applicant is that the certi- 
ficate by the Collector in respect of the 
Hundis in suit after the deficiency in stamp 
duty has been paid, is admissible in evidence 
and the finding of the Court below is erro- 
neous in law. Reliance has been Placed by 
the learned counsel for the applicant on 
(1881) ILR 8 All 115, wherein it was laid 
down by a Bench of this Court that: 


“Tt is no doubt provided in Section 39 
that this section does not authorize the Col- 
lector to make any such endorsement on 
promissory notes, yet an irregularity in mak- 
ing such an endorsement, the remedy for 
which will be by appeal or revision by the 
chief revenue authority under Section 40, 
will not prevent the admission of the docu- 
ment as evidence, for Section 89 specially 

rovides that the instrument shall on en- 
orsement be deemed to be duly stamped.” 

3. It has also been contended by 
the learned counsel for the applicant that 
the Stamp Act being a fiscal statute enacted 
to secure revenue for the State, the strin- 
gent provisions of the Act are conceived ia 
the interest of the revenue and the opposite 
party is not entitled to object to the admis- 
sibility of the instrument after the Collector 
has granted the certificate under Section 32 
of the Stamp Act. Reliance has been placed 
on Hindustan Steel Ltd. v. M/s. Dilip Cons- 
struction Co., AIR 1969 SC 1238, wherein it 
was laid down that: 

“The Stamp Act is a fiscal measure en- 
acted to secure revenue for the State on cer- 
tain classes of instruments. It is not enact- 
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ed to arm a litigant with a weapon of techni- 
cality to meet the case of his opponents. 
The stringent provisions of the Act are con- 
ceived in the interest of the revenue. Once 
that object is secured according to law, the 
party staking his claim on the instrument will 
not be defeated on the ground of the initial 
defect in the instrument.” 


4, The case of Dattatraya Moresh- 
war v. The State of Bombay, AIR 1952 SC 
181 is also relied upon in support of the 
contention that the provisions of a statute 
creating public duties are directory. Reliance 
is ‘also sought on the following observations 
made therein: 


“When the provisions of a statute relate 
to the performance of a public duty and 
the case is such that to hold null and void 
acts done in neglect of this duty would work 
serious general inconvenience or injustice to 
persons who have no control over those en- 
trusted with the duty and at the same time 
would not promote the main object of the 
legislature, it has been the practice of the 
Courts to hold such provisions to be 
directory only the neglect of them not af- 
fecting the validity of the acts done”. 

5. On the basis of the above ob- 
servations, it is submitted that the appli- 
cants could not be said to have any control 
over the opposite parties who were execu- 
tants of the Hundi and who were entrusted 
with the duty of fixing the correct stam 
on the Hundi. Murugayya Pillai v. Tangon 
Pillai, AIR 1942 Mad 381 is cited to show 
that an endorsement made on the instru- 
ment by the Collector under Section 32 is 
final and cannot be questioned by a Civil 
Court even if it was erroneous or was made 
out of time. 


6. ` Kali Churn Das v. Nobo Kristo 
Pal, 9 Cal LR 272 which has also been 
relied upon by the learned counsel for the 
applicants lays down: 

“when a document, which under the 
Stamp laws requires to be stamped, is tende- 
red in evidence, the only question for the 
Court is whether it bears a proper stamp at 
the time when it is fendered The Court is 
not bound, nor is it at liberty to allow the 
parties to go into evidence to show at what 
time the document was stamped.” 

T. It cannot þe disputed that the 
Stamp Act is a fiscal measure enacted to 
secure revenue, Under the Indian Stamp 
Act II of 1899, every instrument mention- 
ed therein has to be duly stamped before 
the same can be admitted in evidence for 
any purpose. When an instrument is not 
duly stamped the procedure for impounding 
the same and making it admissible there- 
after is also provided therein. The word 
“duly stamped” has been defined in Sec- 
tion 2 (11) of the Stamp Act:— 

“Duly stamped”, as applied to an in- 
strument, means that the instrument bears 
as adhesive or impressed stamp of not less 
than the proper amount and that such stamp 
has been affixed or used in accordance with 
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the law for the time being in force in 
India.” 

8. The relevant sections of the 


Indian Stamp Act may be summarised. Sec- 
tion 33 deals with the examination of im- 
pounding of an instrument. Under it, every 
person mentioned therein before whom any 
instrument chargeable with duty is produc- 
ed shall, if it appears to him that such ins- 
trument is not duly stamped, impound the 
same. Sections 81, 82 and 85 which are 
material and relevant to the revision are as 
under:— 

“31. Adjudication as to proper stam 
(1) When any instrument whether execute 
or not and whether pony stamped or 
not, is brought to the Collector, and the 
person Progne it applies to have the: opin- 
ion of that offcer as to the duty (if any) 
with which it is chargeable, and pays a fee 
of such amount (not exceeding five rupees 
and not less than fifty naya Paise) as the 
Collector may in each case direct, the Col- 
lector shall determine the duty (if any) with 
which, in his judgment, the instrument is 
chargeable. 

(2) For this purpose the Collector may 
require to be fumished with an abstract of 
the instrument, and also with such affidavit 
or other evidence as he may deem necessary 
to prove that all the facts and circumstan- 
ces affecting the chargeability of the instru- 
ment with duty, or the amount of the duty 
with which it is chargeable, are fully and 
truly set forth therein, and may refuse to 
proceed upon any such application until 
such abstract and evidence have been fur- 
nished accordingly: 

Provided that— 

(a) no evidence furnished in pursuance 
of this section shall be used against” any 
person in any civil proceeding, except in an 
inquiry as to the duty with which the instru- 
ment to which it relates is chargeable; and 

(b) every person ed whom any such 
evidence is furnished shall, on payment of 
the full duty with which the instrument to 
which it relates is chargeable, be relieved 
from any penalty which he may have in- 
curred under this Act by reason of the omis- 
sion to state truly in such instrument any 
of the facts or circumstances aforesaid.” 

“32. Certificate by Collector (1) When 
an instrument brought to the Collector 
under Section 31 is in his opinion, one of 
a description chargeable with duty, and— 

(a) the Collector determines that it is 
already fully stamped, or 

(b) the duty determined by the Collec- 
tor under Section 31 or such a sum as, with 
the duty already paid in respect of the in- 
strument, is equal to the duty so determin- 
ed, has been paid, the Collector shall certify 
by endorsement, on such instrument that the 
full duty (stating the amount) with which it 
is chargeable has been paid. 

(2) When such instrument is in his opin- 
ion, not chargeable with duty, the Collector 
shall certify in manner aforesaid that such 
instrument is not so chargeable, 
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(8) Any instrument upon which an en- 
dorsement has been made under this section 
shall be deemed to be duly stamped or not 
chargeable with duty as the case may be; 
and if chargeable with duty, shall be recei- 
vable in evidence or otherwise and may be 
acted upon and registered as if it had been 
originally duly stamped: 

Provided that nothing in this section 
shall authorise the Collector to endorse— 

(a) any instrument, other than an ins- 
trument chargeable with a duty under 
clause (bb) of the first proviso to Section 8 
executed or first executed in India and 
brought to him after the expiration of one 
month from the date of its execution or first 
execution, as the case may be; 

(b) any instrument executed or first 
executed out of India and brought to him 
after the expiration of three months after it 
has been first received in India; 

(c) any instrument chargeable with the 
duty not exceeding twenty naya Paise or any 
bill of exchange or promissory note, when 
brought to him, after drawing or execution 
thereof on paper not duly stamped, or 

(d) any instrument chargeable with duty 
under clause (bb) of the first proviso to Sec- 
tion 3 and brought to him after the expira- 
tion of three months from the date on which 
it is first received in the Uttar Pradesh.” 

“35. Instrument not duly stamped in- 
admissible in evidence, etc. — No instru- 
ment chargeable with duty shall be admit- 
ted in evidence for any purpose by any per- 
son having by law or consent of parties au- 
thority to receive evidence, or shall be acted 
upon, registered or authenticated by any 
such person or by any public officer, unless 
such instrument is aay stamped: 

Provided that— 

(a) any such instrument not being a 
receipt, or a bill of exchange or promissory 
note, shall, subject to all just exceptions be 
admitted in evidence on payment of the duty 
with which the same is chargeable, or, in 
the case of an instrument insufficiently 
stamped, of the amount required to make 
up such duty, together with a penalty of five 
rupees, or, when ten times the amount of 
the proper duty or deficient portion thereof 
exceeds five rupees, of a sum equal to ten 
times such duty or portion; 

(b) where any person from whom a 
stamped receipt could have been demanded, 
has given an unstamped receipt and such 
receipt if stamped, would be admissible in 
evidence against him, then such receipt shall 
be admitted in evidence against him on pay- 
ment of a penalty of one rupee by the per- 
son tendering it; 

(c) where a contract or agreement of 
any kind is effected by correspondenée con- 
sisting of two or more letters and any one 
of the letters bears the proper stamp, the 
contract or agreement shall he deemed to 
be duly stamped; 

(d) nothing herein contained shall pre- 
vent the admission of any instrument in 
evidence in any proceeding in a Crimi 
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Court other than a proceeding under Chap- 
ter XII of Chapter XXXVI of the Code of 
Criminal Procedure, 1898 (V of 1898); 

(e) nothing herein contained shall pre- 
vent the admission of any instrument in any 
Court when such instrument has been exe- 
cuted by or on behalf of the Government, 
or where it bears the certificate of the Col- 
lector as provided by Section 32 or any 
other provision of this Act.” 

9. Section 31 only gives the power 
o the Collector to adjudicate the proper 
stamp duty. The adjudication contemplat- 
ed under Section 31 is anterior to the ins- 
trument being filed before any authority or 
Court, that is before the same is impound- 
ed. Under Section 82 (2) which is relevant 
to the present application, the Collector has 
to certify by an endorsement about the pay- 
ment of the duty and under Section 82 (8) 
an instrument upon which such endorsement 
has been made is deemed to be duly stamp- 
ed. This section is subject to exceptions 
provided in the proviso to the section. The 
general authority of issuing a certificate in 
respect of the instrument is curtailed by the 
proviso and under proviso (c) the Collector 
is not authorised to endorse the payment 
of.a duty on a bill of exchange or promis- 
sory note. The legal fiction embodied in 
Section 82 under which a document is 
deemed to be duly stamped is restricted in 
the case of documents other than those 
which are excepted under the provisos (a), 
(b), (c) and (d) to the section. The rule of 
interpretation is that a legal fiction is to be 
limited to the purpose for which it was 
created and should not be extended beyond 
that legitimate field. Legal fiction is creat- 
ed only for some. definite purpose (See 
Bengal Immunity Co. Ltd. v. State of Bihar, 
AIR 1955 SC 661). The effect of a pro- 
viso is to carve out an exception to the 
main provision to which it has been enacted 
as a proviso, It is also well settled that if 
the language of an enactment is clear and 
unambiguous it would not be legitimate for 
the Courts to evolve therefrom some sense 
which may be said to c out the sup- 
posed intention of the legislature. The in- 
tention of the legislature is to be gathered 
only from the words used by it. e State 
of Rajasthan v. Mrs. Leela Jain, AIR 1965 
SC 1296, it was laid down that: 

“Unless the words are unmeaning or 
absurd, it would not be in accord with any 
sound principle of construction to refuse to 
give effect to the ‘provisions of a statute 
on the very elusive ground that to give 
them their ordinary meaning leads to conse- 
quences which are not in accord with the 
notions of propriety or justice entertained 
by the Court.” Sa 

10. Proviso (c) to Section 82 men- 
tions that nothing in this section shall au- 
thorise the Collector to endorse meaning 
thereby that the authority of endorsement 
conferred under Section 82 is expressly pro- 
hibited to þe exercised in respect of the 
bills of exchange and the promissory notes. 
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A mere reading of Section 32 would, there- 
fore, go to show that the Collector has no 
jurisdiction to make an endorsement over 
instruments covered by the proviso which 
includes the Hundis in suit. e next ques- 
tion for determination would, therefore, be 
if in spite of the prohibition the Collector 
makes an endorsement, what would be the 
effect of the said endorsement. The en- 
dorsement obviously would be without 
jurisdiction and a nullity. Rameshur Singh 
v. Sheodin Singh, (1890) ILR 12 All 510 
(EB), which has been relied upon by the 
earned counsel for the opposite party lays 
down that: 


“As a principle of the interpretation of 
statutes, a distinction must be wn. be- 
tween cases in which a Court or an off- 
cial omits to do something which a statute 
enacts shall be done, and cases in which a 
Court or an official does something which 
a statute enacts shall not be done. In the 
former case, the omission may not amount 
to more than an irre aniy in procedure. 
In the latter, the come of the prohibited 


thing is ultra vires and illegal, and therefore 
without jurisdiction”. 
11. In Kiran Singh v. Chaman 


Paswan, AIR 1954 SC 840, it was 
down that: 


“A defect of jurisdiction, whether it is 
pecuniary or territorial, or whether it is in 
respect of the subject-matter of the section, 
strikes at the very authority of the Court 
to pass any decree, and such a defect can- 
not be cured even by consent of parties.” 


12. The endorsement of the Col- 
lector, therefore, over the Hundis in suit 
being without jurisdiction, could not be of 
any help to the applicant and the cot 
fiction embodied in Section 82 will not be 
available in respect of the endorsement 
which has been made in spite of the prohi- 
bition contained in the proviso to the sec- 
tion itself. Section 35 lays further support 
to the above said interpretation, The ad- 
missibility or inadmissibility of a document 
is provided in Section 85 and under the 
above Section also a document, which is not 
duly stamped, can be admitted in evidence 
on payment of the requisite duty and the 
penalty provided therein, but here also an 
exception is made in the case of a receipt 
bill of exchenge or promissory note, etc. 
The policy of the Act as revealed by the 
wording of Sections 82 and 85 is that docu- 
ments other than those which are exempted 
under the proviso can be the subject of a 
certificate of the Collector before they are 
presented in a Court and can also be admit- 
ted in evidence on payment of the required 
stamp duty and the penalty. But the docu- 
ments which are exempted by the proviso 
under Section 32 or 35 cannot be the sub- 
ject-matter of a certificate of the Collector 
an ill remain inadmissible in evidence. 
Section 41 of the Stamp Act authorises the 
Collector to receive the deficit stamp duty 
in cases of instruments which are unduly 


laid 
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stamped by accident. Section 41 is in the 
following words: 


“Al, Instruments unduly stamped by 
accident — If any instrument chargeable with 
duty and not duly stamped, not being an 
instrument chargeable with a duty not ex- 
ceeding twenty naya Paise only or a bill of 
exchange or promissory note, is produced by 
any person of his own motion before the 
Collector within one year from the date of 
its execution or first execution and such per- 
son brings to the notice of the Collector 
the fact that such instrument is not duly 
stamped and offers to pay to the Collector 
the amount of the proper duty or the 
amount required to make up the same, and 
the Collector is satisfied that the omission 
to duly stamp such instrument has been oc- 
casioned by accident, mistake or urgent ne- 
cessity, he may, instead of proceeding under 
Sections 83 and 40, receive such amount 
and proceed as next hereinafter prescribed.” 
Under this section also the authority of the 
Collector is excluded in respect of the bill 
of exchange and promissory notes, ete. The 
case of (1881) ILR 3 All 115 (supra), was 
a case under Act 18 of 1869. In that case, 
the instrument in suit was held not to be a 
promissory note, but a bond, by the trial 
Court. When the case came up to the 
High Court, the High Court, without decid- 
ing whether the instrument was a bond or 
a promissory note, remarked that assuming 
the document was a promissory note, yet 
the act of making an endorsement: was a 
mere irregularity and if any party was ag- 
grieved by the order of the Collector, an 
appeal lay against the order of endorsement 
and, therefore, the endorsement could ‘not 
be questioned in the present case. Section 39 
of Act XVIII of 1869 was in these words: 

“When any instrument chargeable with 
stamp duty under this Act, whether previ- 
ously stamped or not, is brought to the Col- 
lector, and the person bringing it desires to 
have the opinion of that officer as to the 
duty with which it is so chargeable, and 
pays a fee of five rupees, the Collector shall 
assess and charge the duty to which, in his 
judgment, the instrument jis liable; and 
upon payment of such duty or of such a 
sum as, with the duty already paid there- 
on, is equal to the duty so assessed and 
charged, and of the penalty, if any, incur- 
red through the instrument having been exe- 
cuted on insufficiently stamped paper, shall 
certify by endorsement on such instrument 
that the full duty with which it is charge- 
able under this Act has been paid. 

The instrument shall thereupon be 
deemed to be duly stamped and shall be 
receivable in evidence or otherwise in all 
courts and public offices as if originally exe- 
cuted on paper bearing the proper stamp: 

Provided that nothing contained in the 
former part of this section shall authorise 
the Collector to make any such endorse- 
ment on bills of exchange, promissory notes 
or instruments chargeable with the stamp 
duty of one anna when brought to him on 
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unstamped or insufficiently stamped paper 
subsequent to the drawing or execution 
thereot.” 
Under the proviso to Section 89 of the old 
Act as well the jurisdiction of the Collector 
was excluded in respect of bills of exchange 
and promissory notes etc. With due respect 
to the Hon’ble Judges who decided Girdhari 
Das’s case, (1881) ILR 3 Ali 115 (supra) we 
are unable to follow it. The observations 
in Tukaram’s case, (1911) 10 Ind Cas 702 
(Nag) of the Nagpur Judicial Commissioners 
Court also being against the express provi- 
sion of Section 32 cannot be accepted. The 
facts of Madras case AIR 1942 Mad 881 
were quite different. In that case the certi- 
ficate granted by the Collector on a sepa- 
rate piece of paper was claimed as a valid 
certificate of endorsement but the High 
Court negatived the plea. The general ob- 
servation of the Hon’ble Judge that an en- 
dorsement by the Collector is final was obi- 
ter and against the express provisions of the 
statute. The case of (1882) 9 Cal LR 272 
was not a case of bill of exchange and, 
therefore, is distinguishable from the facts 
of the present case. In Dattatraya Moresh- 
war's case, AIR 1952 SC 181, their Lord- 
ships of the Supreme Court were consider- 
ing whether it was essential or not under 
Section 11 (1) of the Preventive Detention 
‘Act, 1950 that the authority should specify 
the period of continuation of detention and 
whether the non-specification of such period 
at the time of confirming the decision will 
not make the detention order a nullity. It 
was in that context that it was laid down 
that when the provisions of a statute relate 
to the performance of a public duty and 
the neglect of that duty would work serious 
general inconvenience, the practice of the 
Courts had been to hold that such provisions 
were directory and the neglect would not 
affect the validity of the acts done. The 
public duty, if any, in the present case was 
that the Collector had no jurisdiction to 
grant a certificate in respect of the bills of 
exchange. A statutory prohibition differs 
from the performance of a duty which by 
the neglect of the officer remains unperform- 
ed. In AIR 1969 SC 1238, the instrument 
to be interpreted was an award and not a 
bill of exchange. AIR 1863 Andh Pra 457, 
on which reliance has been placed by tha 
learned counsel for the cpposite party sup- 
ports him fully and lays down that: 
“Proviso (a) to Section 85 is absolute 
in its terms and there is no question of any 
exception being made in favour of a pro- 
missory note if it bears a stamp of impro- 
per description. As proviso (a) expressly 
forbids the Collector to validate an un- 
stamped promissory note, the order of thé 
Collector validating such an instrument can- 
not have any legal effect; and it cannot bind 
the civil court, The promissory note can- 
not therefore, be held to be admissible in 
evidence for any purpose under Section 35.” 


18. Anoop Chand v. Nathmal, ATR 
1965 Raj 114 on which reliance has been 
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placed by the opposite party supports the 
opposite party’s contention that the promis- 
sory note which is improperly stamped is 
not admissible in evidence. 

14, For the reaschs given above, we 
are of the opinion that the endorsement of 
the Collector, being without authority, the 
Hundis in suit could not be deemed to be 
duly stamped and as such they were not 
admissible in evidence and the finding of 
the learned Civil Judge was right. This 
revision, therefore, has no force and is ac- 
cordingly dismissed with costs. , 

Revision dismissed. 
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Jagdish Prasad and another, Petitioners 
v. State of U. P. and others, Opposite Par- 
ties. 
Civil Mise. Writ No. 3854 of 1964, D/- 
15-5-1969. l 
(A) U. P. Industrial Disputes Act (28 
of 1947), Sections 6-1 (8) and | 2k — 
“Trade” — Word must be given wider mean- 
ing in Sections 6-1 (3) and 2 (k). — (Indus- 
trial Disputes Act (1947), Section a 3 
The words “industry” and “trade?” have 
been used in Section 2 (k) U. P. Industrial 
Disputes Act as interchangeable terms, 
Therefore, the word “trade” in Section 2 (k) 
must be given a wider meaning. In Sec- 
tion 6-1 (8) also that word has been used in 
a wider sense including the various stages 
of an industry which employs different cate- 
gories of workers whose joint services in 
their respective spheres lead to the culmi- 
nation of a finished product. ; 
(Paras 11 and 18) 
(B) U. P. Industrial Disputes Act (28 
of 1947), Section 6-1 (8) — Workmen of 
different skills and categories employed in 
factory — Workmen however engaged only 
in same trade and not different trades — 
Such workmen members of Union — Union 
is not registered for more trades than one 
m- Its claim to represent those workmen 
hence cannot be rejected. (Para 8) 
(C) U. P. Industrial Disputes Act (28 
of 1947), Section 6-1 (8) — Application of 
Union to represent workmen in conciliation 
proceedings rejected ex parte — Concilia- 
tion Officer, without vacating rejection order 
and hearing on merits, maintaining it des- 
pite appearance of Union later — Procedure 
unfair, (Industrial Disputes Act (1947), Sec- 
tion 12). (Para 9) 
S. C. Khare and N. C. Upadhaya, for 
Petitioners; Ashok Gupta and B. L. Gupta, 
for Opposite Parties, : 
ORDER :— In this petition, the main 
reHef claimed is “that a writ of certiorari/ 
mandamus or other appropriate writ or direc- 
tion be issued setting aside the orders of 
the Additional Regional Conciliation Officer 
registering the settlement between respon- 
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dents Nos. 3 and 4, and refusing petitioners 
l and 2 to represent the workmen in the 
conciliation proceedings,” 

2. This petition was admitted on 
20th August, 1964, and an ex parte order 
was passed directing that “until further order 
the operation of the settlement dated August 
5, 1964, is suspended.” 


3. On 4th December, 1964, after 
hearing the learned counsel for the parties, 
the aforesaid order dated August 20, 1964, 
was vacated. 

. Hindustan Lever Mazdoor Sabha 
is a Trade Union registered under the Trade 
Unions Act, 1926, having its principal office 
at 112-A, Medows Street, Fort, Bombay, and 
the petitioner No. 1, Jagdish Prasad, is the 
Secretary of the Sabha at Ghaziabad Centre. 
Under its constitution, the Union enrolls 
members solely from the workmen employ- 
ed under the control of respondent No. 3, 
Hindustan Lever Limited and its subsidia- 
Ties, Respondent No. 3 has a factory at 
Ghaziabad which is engaged in the manu- 
facture of vanaspati and dehydrated pro- 
ducts, The factory engages various catego- 
ries of skilled and unskilled workers for the 
manufacture of its vanaspati products. The 
membership of the Union is drawn from the 
various categories of these workmen. 

5. According to the petitioner, the 
Union “as the representative body of the 
workmen engaged by respondent No. 3 
have from time to time entered into nego- 
tations and made settlements” with it in 
the several industrial disputes resulting in 
awards under the Industrial Disputes Act 
one of which had remained in force till S1st 
December, 1963. 


6. On the expiry of the aforesaid 
settlement, a charter of demands was sub- 
mitted by the Union on behalf of the wor- 
kers to respondent No. 3. It appears that 
respondent No. 4, Lever Mazdoor Union, 
Loharpura, G. T., Road, Ghaziabad, is an- 
other Union of the workers at the Ghazia- 
bad factory, That Union also’ submitted a 
charter of demands to the employer, The 
Additional Regional Conciliation Officer, res- 
pondent No. 2 commenced conciliation pro- 
ceedings between the Lever Mazdoor Union 
and the Company in regard to the demands 
presented on. behalf of the workmen. Peti- 
tioner No. 1, as Secretary of the petitioner 
No. 2, at Ghaziabad centre, approached the 
Regional Conciliation Officer and prayed 
that he should be allowed to participate in 
the conciliation proceedings as a representa- 
tive of the workmen. . 

On 5th August, 1964, the Additional 
Regional Conciliation’ Officer, respondent 
No. 2, passed the impugned order rejecting 
the petitioner’s prayer for participating in 
the conciliation proceedings on behalf of the 
workmen on the ground that the Union 
could not represent the workers in view of 
the fact that it was registered for mora 
trades than one, Thereafter, the Regional 
Conciliation Officer accepted the agreement 
which had been arrived at between the em» 
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ployer and the Lever Mazdoor Union, res- 
pact No. 4, representing the workers re- 
ating to the industrial dispute which had 
been referred for conciliation. 


7. Learned counsel for the peti- 
tioner has challenged the validity of the im- 
pugned order on several grounds. It is 
urged that there was no material before 
the Conciliation Officer to come to the con- 
clusion that the petitioner No, 2 was regis- 
tered for more than one trade, that the 
Conciliation Officer took no evidence on that 
point and in the absence of the petitioners 
passed an ex parte order rejecting their ap- 
plication for representation on wholly un- 
tenable grounds, It is contended that when 
the petitioners ee before him on the 
same date, he did not vacate the ex parte 
order, but stuck to it on the ground that 
the petitioners were registered for more than 
one trade and thus, in a way stifled their 
right to represent the workmen of the fac- 
tory. 

It is contended that the respondent 
No. 4 is a pocket Union of the employers 
which does not represent the majority of 
the workers and the Regional Conciliation 
Officer has erred in accepting the settlement 
arrived at between the employer and the res- 
pondent No. 4 treating it to be a representa- 
tive of the workers. Jt is contended that a 
Trade Union is an association made for 
regulating the relations between the work- 
men and the employers and the primary pur- 
pose for forming a trade union is to enable 
its members to hold collective action for 
safeguarding their own interest. The mem- 
bership of the petitioners’ Union is drawn 
from the various categories of workers em- 
ployed under the control of the respondent 
No. 8 in its factory at Ghaziabad and, as 
such, the Union is registered for one trade 
only and the interpretation put forward on 
the word ‘trade’, as it occurs in Section 6-1 
(8) of the U, P. Industrial Disputes Act, by 
the Regional Conciliation Officer is erro- 
neous. 

8. ïn the counter-affidavit filed by 
Ram Dhan Relan on behalf of respondent 
No. 8, it has been averred, in paragraph 6 
“that respondent No; 8 has a factory at 
Ghaziabad which is engaged in the manu- 
facture of Vanaspati and Dehydrated vege- 
tables and that workmen of different skills 
and categories are engaged in the manu- 
facture and production of vanaspati, but it 
is denied that workers having different skills 
or belonging to different categories carry on 
different trades.” It is thus, in a way, ad- 
mitted that the workers, who are employed 
at the respondent’s factory at Ghaziabad, are 
engaged in the same trade and not in differ- 
ent trades. The petitioner Union has re- 
presented the workmen in earlier concilia- 
tion proceedings, as has been mentioned in 
paragraph 8 of the petition, which has been 
admitted in the counter-affidavit filed on 
behalf of respondent No. 8, the employer. 
There was no evidence before the Regional 
Conciliation Officer that since then the cha- 
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racter of the Union had changed. In my 
opinion, therefore, the Regicnal Conciliation 
Officer was not justified in holding that the 
petitioner Union was registered for more 
trades than one and, on that ground, re- 
jecting its claim for representing the work- 
men of the concern. 

i There is another infirmity in the 
impugned order of the Regional Conciliation 
Officer. It appears that he first passed the 
order in the absence of the petitioners, 
When the petitioners appeared before him, 
instead of vacating that order and hearing 
them on merits, he stuck to it. This was 


not fair, 

10. Section 6-1 (8) of the U, P. 
Industrial Disputes Act reads; 

“No officer of a Union shall be entitled 
to represent any party ess a period of 
two years has elapsed since its registration 
under the Indian Trade Unions Act, 1926 
and the Union has been registered for one 
trade only: 

Provided that an officer of a federation 
of unions may, subject to such conditions as 
may be prescribed, represent any party.” 

il. The word ‘Trade’, in my opin- 
ion, has been used in Clause (8) in a wider 
sense, including the various stages of an 
industry which employs different categories 
of workers whose joint services, in their res- 

ective sphere, lead to the culmination of a 
ished product. For example, a Union re- 
gistered for cotton trade not only be 
entitled to represent the workers acting in 
the spinning and other departments of the 
cotton industry, but also in its allied pro- 


jects. 
i 12. Section 2 (k) of the U. P. In- 
dustrial Disputes Act provides that: 

“ “Industry” means any business, trade, 
undertaking, manufacture or calling of em- 
ployers and includes any calling, service, 
employment, handicraft, or industrial occu- 
pation or avocation of workman;” 

13. The words ‘industry’ and ‘trade’ 
have been used as inter-changeable terms. I 
am, therefore, clearly of opinion that the 
word ‘trade’ in the aforesaid section must be 
given a wider meaning, On the other hand, 
if the word ‘trade’ is narrowly construed, 
even a single factory or establishment has 
workmen engaged in several trades, The 
canteen of a factory would have a different 
‘trade’ to the typist or accountant who, in 

, would have a different ‘trade’ from 
the electrician and machine operator. This 
would render effective representation of the 
workmen impossible except through a larger 
multiplicity of Unions rendering collective 
bargaining almost impossible. 

14, There is, however, another as- 
pect to the case, The settlement which was 
arrived at between the respondent No. 3, the 
employer, and on behalf of the workers, ag 
pid eggs by respondent No. 4, has re- 

ted in giving higher wages and emolu- 
ments to the workers of the.Company and 
under that settlement, the workers have al- 
ready erjoyed certain benefits. The settle- 
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ment came to an end on $lst December, 
1968. In these circumstances, it will nei- 
ther be expedient nor in the interest of the 
workers to set aside the order of the Re- 
gional Conciliation Officer registering that 
settlement. The main relief claimed in the 
etition, therefore, has become infructuous 
y the efflux of time. While, therefore, 
upholding the contention of the petitioners 
that the impugned order of the Additional 
Regional Conciliation Officer dated 5th 
August, 1964, refusing to allow them to re- 
present the workmen of the concern on the 
sole ground “that the union being registered 
for more trades than one cannot represent 
the workmen” is unjustifiable and illegal, 
there is no other option but to dismiss this 
petition. 

15. In the result, the petition is dis- 
missed, but there will be no order as to 


costs, 
Petition dismissed. 
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Ramashanker Pathak, Petitioner v. The 
Collector, Central Excise, Allahabad and 
others, Respondents. 

Civil Misc. Writ No. 1029 of 1970, D/- 
18-8-1970. 

(A) Stamp Duty — Stamp Act (1899), 
Sch, IB (U. P.) — Article 4 (as amended by 
U. P. Act 11 of 1969) — Rates of Stamp 
Duty can be varied by State Legislature 
under List II Item 63 of Constitution Sche- 
dule 7 — State Legislature has power to 
impose Stamp Duty on document in addi- 
tion to court-fee by virtue of Item 44 of 
List I Constitution Schedule 7 — Assent 
of President required under Article 254 (2) 
also received — U. P. Amendment Act (IÍ 
of 1969) held was a valid piece of legisla- 


tion. Para 4 

(B) Stamp Duty — Stamp Act (1899), 
Sch. IB (U. Pù Article 4 — Provision 
governs all the affidavits irrespective of whe- 
ther the facts therein have been sworn or 
affirmed — Such affidavits are chargeable. 


(Para 9) 
(©) Stamp Duty — Stamp Act (1899), 
Section 33 — Examination and impounding 


ct instruments —- “Instrument” — Meaning 
o 

For purposes of Sections 8, 38, 85 and 
88 of the Act, an “instrument” means an 
instrument chargeable with duty, irrespec- 
tive of whether such instrument falls or 
does not fall within the definition thereof 
contained in Section 2 (14) of the Act, An 
affidavit is chargeable with duty under Arti- 
cle 4 of the Schedule I-B and hence every 
affidavit shall be an instrument for purposes 
of Sections 8, 33, 85 and 86 of the Act. If 
the affidavit has not been duly stamped, it 
can be admitted in evidence only on pay- 
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ment of the deficit stamp duty and penalty 
as laid down in proviso (a) to Section 36 of 
the Act. Irrespective of whether such an 
instrument has or has not been admitted in 
evidence, it shall be impounded under Sec- 
tion 33, if not duly stamped, and action 
taken in accordance with Section 88 of the 
Act, Further, where an instrument not duly 
stoped has been admitted in evidence, it 
can be acted upon in the same suit or pro- 
ceeding, though it shall also have to be im- 
pounded under Section 83 and sent to the 
Collector for further action. (Para 17) 


(D) Civil P. C. (1908), Pre — Interpreta- 
tion of Statutes — Due weight to all words. 

Words used in an enactment are not 
to be assumed to be superfluous. The 
Courts of law can omit or add words only 
when a grammatical interpretation will lead 
to some absurdity or ambiguity. Where no 
absurdity or ambiguity exists and the words 
used in the enactment are plain and can be 
given their ordinary meaning, the Courts of 
Law must adopt an interpretation which 
gives due weight to all the words used in 
the enactment. (Para 12) 

A. B, Saran, for Petitioner; Advocate- 
General, for Respondents. 

MATHUR, J.:— The material ques- 
tion is whether an affidavit, where the de- 
ponent swears and not affirms, re- 
quires a stamp duty of Re. 1/-/- ag 
prescribed in Article 4 of Schedule I-B of 
the Stamp Act, as amended by the U. P. 
Taxation Laws Amendment Act, 1969 (U. P. 
Act No. XI of 1969). Amended Article 4 
runs as below:— 

“Affidavit, including an affirmation or 
declaration in the case of persons by law 
allowed to affirm or declare instead of 
swearing-——~ 

(a) for the immediate purpose of being 
filed or used in any Court or before an officer 
of any Court One Rupee; 


(b) in any other case ........ our 
Rupees and fifty paise. 
Exemptions —- Affidavit or declaration 


in writing when made— 
(a) as a condition of enrolment under 
the Army Act, 1950, the Air Force Act, 
1950 or the Navy Act, 1957, or 
(b) for the sole purpose of enabling 
any pasg to receive any pension or cha- 
ritable allowance.”; 
It shall be found that prior to` the amend- 
ment affidavits made for the immediate pur- 
poe of being filed or used in any Court or 

efore an oficer of any Court were exempt- 
ed from duty; but as a result of the amend- 
ment, such affidavits are chargeable with 
stamp duty, though the rate prescribed is 
lower than for other avits, 

2. It is contended before us that 
the U. P, Taxation Laws Amendment Act, 
1969, in so far as Article 4 of Schedule I-B 
is concerned, is beyond the competence of 
the State Legislature and hence is invalid; 
and secondly, that Article 4 cannot apply 
to affidavits where the deponent has sworn 
the contents thereof. 
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8. The material provisions of the 
Seventh Schedule of the Constitution are 
Items 91 and 97 of List I Union List; 
Item 63 of List IL State List; and Item 44 
of List III Concurrent List. Item 91 of 
List I and 63 of List II speak of “rates of 
stamp duty.” Consequently the State Legis- 
lature has the power to amend the rates of 
stamp duty in respect of documents other 
than those specified in Items 91 of List I. 
Naturally, under Item 63 the State Legisla- 
ture can merely vary the rates of stamp 
duty on documents which under the Cen- 
tral law are chargeable with stamp duty, 
and it cannot impose stamp duty on a docu- 
ment not covered by the Central law. 


A, Item 44 of List II runs as 


ow:— 

“Stamp duties other than duties or fees 

collected by means of judicial stamps, but 
not including rates of stamp duty.” 
This Item clearly excludes “rates of stamp 
duty”, that is, matters falling under Item 91 
of List I and 63 of List II, The expression 
“stamp duties” is a general one and shall 
empower the State Legislature to amend or 
modify, in accordance with the provisions 
of the Constitution, the Stamp Act so as to 
make other documents also chargeable with 
stamp duty. Item 44, however, excludes 
such matters where the duty or fee is ta 
be collected by means of judicial stamps. 
Judicial stamps are often called court-fee 
stamps. The exception is in respect of 
duties or fees collected by means of judical 
stamps only, and not of documents on 
which such duty or fee by means of judicial 
stamps is payable. The State Legislature, 
therefore, has the power to impose stamp 
duty on a document in addition to court- 
fee. However, such a law shall not prevail 
in the State unless reserved for the consi- 
deration of the President and has received 
his assent (vide Article 254 (2) of the Con- 
stitution). ‘The U. P. Taxation Laws Amend« 
ment Act, 1969, received the assent of the 
. (President on September 28, 1969 and under 
Notification No. AST-4034/X-556(1)-69 dated 
September 80, 1969 came into force on 
October 1, 1969. The Amendment Act is 
thus a valid piece of legislation and it be- 
came operative from the above date. 

5. To understand the scope of Arti« 
cle 4 of Schedule I-B of the Stamp Act, it 
shall be proper to make a reference to the 
definition or scope of ‘affidavit? as contained 
in the various enactments or rules. The 
term “affidavit” has been defined in Sec- 
tion 4 (8) of the U. P. General Clauses Act 
to “include affirmation and declaration in 
the case of persons by law allowed to affirm 
or declare instead of swearing”. As shall 
be evident from Section 6 of the Oaths Act, 
1878, “making an oath” is a general rule 
and the making of a declaration by affirma- 
tion is an exception, applicable only to 
Hindus or Muhammadans, or persons having 
an objection to making an oath. When the 
making of a statement on oath is a rule, and 
not an exception an affidavit shall ordina- 
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tily be a document in which facts are stat- 
ed on oath; but because Section 6 of the 
Oaths Act permits a person to make a state- 
ment by affirmation, and not necessarily on 
oath, even an affidavit where facts are af- 
firmed shall be an affidavit. 


«6. Under Section 7 of the Oaths 
Act, the High Court has the power to pres- 
cribe the forms of oaths and affirmations. 
In so far as affidavits are concerned, the 
forms have been prescribed in Chapter IV 
Rule 17 of the Rules of Court, 1952. Rule 
21 thereof also clarifies that an affidavit in- 
cludes a petition or other documents requir- 
ed to be sworn and “sworn” shall include 
“affirmation”. 

7. At this place it may also be ob- 
served, though it is not necesary to express 
a final opinion, that by virtue of Rule 21 


‘affidavit’ shall not only be a document 


. bearing the heading of an affidavit but also 


a petition or other document requiring to be 
sworn or affirmed. 


8. From the above it shall be clear 
that an affidavit is a document which is 
either sworn or affirmed by the deponent. 
Ordinarily the affidavit is to be sworn, and 
not affirmed, but Hindus or Muhammadans, 
or persons having an objection to making a 
statement on oath, can make a statement by 
affirmation, Keeping this in mind, the 
expression “including an affirmation or 
declaration in the case of persons by law 
allowed to affirm or declare instead of swear- 
ing” used in Article 4 of Schedule I-B of 
the Stamp Act, shall be by way of clarifi- 
cation, and not to restrict the scope of 
affidavit”. They make it clear that an affi- 
davit where facts are a ed and not sworn, 
shall also be an affidavit. The word “in- 
cluding” also indicates that the above ex- 
pression is not exhaustive but illustrative. 

9. In this connection it may be 
observed that the above expression can be 
regarded to be superfluous in the view of 
the fact that the term “affidavit” has been 
defined in the U. P. General Clauses Act, 
and the scope of “affidavit” is evident from 
the Oaths Act also. In other words Arti- 
cle 4 of Schedule I-B of the Stamp Act 
governs -all the affidavits irrespective of 
whether the facts therein have been swom 
or affirmed. Where such affidavits are 
meant for the immediate purpose of being 
filed or used in any Court or before an offi: 
cer of any Court, a stamp duty of Re. 1/- 
shall, under the above mentioned Amend- 
ment Act, be chargeable, 


10. The second question of import- 
ance acme in this case is whether an aff- 
davit not duly stamped under Article 4 of 


Schedule I-B of the Stamp Act, has to be 
impounded and sent to the Collector, in the 
alternative, the document can be admitted 
in evidence on payment of the deficit stamp 
duty and the penalty, or no penalty is pay- 
yable and the Court may act upon the aff- 
oe on the deficit stamp duty being made 
good, 


II. Sections 88, 85 and 86 of the 
Stamp Act speak of an ‘instrument’, an ex- 
pression which has been defined in Sec- 
tion 2 (14) of the Stamp Act as: 


i He ee ee document 
y which any right or liability is or purports 
to be created, transferred, Tonite, extend. 
ed, extinguished or recorded;” 

Section 2 is preceded by the words “In this 
Act, unless there is something repugnant in 
the subject or context”. Consequently, the 
above ‘definition of “instrument” shall have 
to be given effect to unless it leads to some 
repugnancy: in! such circumstances, the 
Courts of Law can depart from the meaning 
of the term as defined in Section 2 (14). 


12. It is true that the definition 
contained in Section 2 (14) of the Stamp 
Act is not exhaustive; but it shall not be 
permissible to enlarge the scope of the 
nature of documents. In case the intention 
of the Legislature was to treat every kind 
of document to be an “instrument”, it would 
not have been necessary to include the 
words “by which any right or liability .... 
Serre or recorded” in the definition and 
in the manner of English Law, “instrument” 
could have been defined to include every 
document. Words used in an enactment 
are not to be _assumed to be superfluous, 
The Courts of Jaw can omit or add wor 
only when a grammatical interpretation will 
lead to some absurdity or ambiguity. Where 
no absurdity or ambiguity exists and the 
words used in the enactment are plain and 
can be given their ordinary meaning, the 
Courts of law must adopt an interpretation 
which gives due weight to all the words 
used in the enactment, What can, there- 
fore, be said is that the term “instrument” 
as defined in Section 2 (14), covers every 
document by which any right or liability is 
or purports to be created, transferred, limit. 
ed, extended, extinguished or recorded; it 
cannot include those documents by which 
no right or liability has been so created etc. 
On the application of the principle of ejus- 
dem generis, it can be said that the term 
“instrument” can also include documents of 
a like nature. 


18. Affidavits coming before the 
Courts of law do not ordinarily create, 
transfer, limit, extend, extinguish or record 
rights er liabilities of the parties. They 
generally contain a recital of such right or 
iability, ere a right or liability is 
simply asserted or recited in a document, it 
cannot rightly he said that the document 
creates, transfers, limits, extends, extinguishes 
or records such right or liability. It can, 
therefore, be rightly urged that the term “ins 
strument” as defined in Section 2 (14), can- 
not extend to each and every affidavit. Howa 
ever, as already observed above, this defi- 
nition shall not be applicable where it shall 
be zepo gnant in the subject or context, i.e., 

e 


where rovision by itself makes it clear 
that a ah wider meaning be assigned to 
the term. 
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14, The relevant provisions on this 
point are those contained in. Sections 8, 83, 
85 and 86 of the Stamp Act, Section 8 
lays down, in brief, that each instrument re- 
ferred to therein shall be chargeable with 
duty. Consequently, if any document does 
not fall within the definition of “instrument” 
as contained in Section 2 (14) of the Stamp 
Act and still it is an instrument referred to 
in Section 8, it shall be an instrument 
chargeable with duty, Thus, for purposes 
of Section 3 all instruments mentioned there- 
in, even though not falling within the def- 
nition of “instrument”, shall be instruments 
chargeable with duty. 


15. Section 83 (1) of the Stamp Act 
casts a duty upon every person having by 
law or consent of parties authority to re- 
ceive evidence, and every person in charge 
of a public office, except an officer of police 
to impound an instrument chargeable with 
duty which is not duly stamped when it 
is produced before him or comes in the per- 
formance of his functions. The words “in- 
strument chargeable with duty” are of signi- 
ficance and make it clear that reference is 
to the provisions of Section 8, and not to 
the definition of “instrument” as contained 
in Section 2 (14). Similarly, sub-section (2) 
of Section 88 casts a duty upon every such 
person to examine every instrument so 
chargeable and produced ‘or coming before 

» in order to ascertain whether it is duly 
stamped with a duty of the value and des- 
cription when such instrument was executed 
or first executed, 

16. Section 85 provides that no 
instrument chargeable with duty shall be ad- 
mitted in evidence or acted upon by the 
persons detailed in Section 88, unless such 
instrument is duly stamped. This section 
also makes reference to “instrument charge- 
able with duty”, and not to “instrument” as 
defined in Section 2 (14). However, under 

roviso (a) to Section 85 an instrument not 
uly stamped can be admitted in evidence 
on payment of the deficit stamp duty and a 
penalty of Rs, 5/- or ten times the defi- 
ciency, whichever is more. The words “such 
instrument” used. in the proviso can have re- 
ference to only instruments chargeable with 
duty, and not to instruments as defined in 
Section 2 (14) of the Act, Consequently, 
an_instrument naba with duty but not 
duly stamped can be admitted in evidence 


only on payment of the deficit stamp duty 
and pen as laid down in the proviso. 
But if such an instrument has been admit- 


ted in evidence, its admission cannot, by 
virtue of Section 86 of the Stamp Act, be 
called in question at any stage of the same 
suit or proceeding on the ground that the 
instrument has not been duly stamped. 

17. To sum up, » for pies of 
Sections 8, 83, 85 and 86 of the Act, an 
“instrument” means an instrument charge- 
able with duty, irrespective of whether such 
instrument falls or does not fall within the 
definition thereof contained in Section 2 (14) 
of the Stamp Act. An affidavit is chargeable 
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with duty under Article 4 of the Schedule 
I-B of the Stamp Act, and hence every aff- 
davit shall be an instrument for purposes 
of Sections 3, 38, 35 and 86 of the Stam 

Act, If the affidavit has not been duly 
stamped, it can be admitted in evidence only 
on payment of the deficit stamp duty an 
penalty ‘as laid down in proviso (a) to Sec- 
tion 35 of the Stamp Act. Irrespective of 
whether such an instrument has or has not 
been admitted in evidence, it shall be im- 
pounded under Section 38, if not dub 
stamped, and action taken in accordance wi 

Section 88 of the Stamp Act. Further, 
jwhere an instrument not duly stamped has 
been admitted in evidence, it can be acte 
upon in the same suit or proceeding, 
though it shall also have to be impounded 
under Section 33 and sent to the Collector 
for further action. Whether an jns- 
trument has or has not been admitted in 
evidence shall depend upon the facts and 
- circumstances of each case. so far as this 
Bench entertaining fresh petitions under 
Articles 226 and 227 of the Constitution is 
concerned, an affidavit shall be deamed to 
have been admitted in evidence as soon as 
it is made the basis of an order. 

18. Whether an instrument charge- 
able with duty is or is not duly stamped 
shall, inter alia, depend upon three factors, 
firstly, whether the prescribed stamp duty 
has been paid, secondly, whether “impres- 
sed arp and not “adhesive stamp”, in 
excess of the prescribed limits, has been 
used and the document has been written in 
the manner laid down in Section 18 of the 
Stamp Act, and thirdly, whether the instru- 
ment was so stamped before or at the time 
of execution vide Section 17 of the Stamp 


Act, 
Order accordingly, 
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Sushil Chandra and another, Appellants 
v. The State of Uttar Pradesh and others, 
Respondents. 


Special Appeals Nos, 798 and 799 of 
1970, D/- 30-11-1970, against judgment of 
D. S. Mathur, J., in C. M. W. No. 1870 of 
1970, D/- 30-9-1970. 

(A) U. P. Number and Location of Ex- 
cise Shops Rules (1968), Rule 2 — Although 
the number and location of liquor-shops is 
to be determined by the Collector and pub- 
lished by Excise Commissioner, the ultimate 
decision rests with State Government and it 
is open to it to change location of g parti- 
cular shop or to close it altogether even if 
the shop kas been auctioned but not finally 


settled. aras 7, 9) 
(8) Constitution of India, Article 226 
— After a liquor-shop is auctioned but 


before a licence een granted the bid- 
der has no right whatsoever and he has no 
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locus standi to complain if licence is refus- 
ed to him on ground that State Government 
wants to close that shop. (X Ref: U, P, 
Excise Manual Para 373). (Para 8) 
(C) Natural Justice — Principles of 
natural justice cannot override the effect of 
statutory provisions — The statute may either 
expressly or impliedly exclude operation of 
ove or the other principle of natural justice — 
When State Government and Excise authori- 
ties close down liquor-shop before a licence 
is granted it is ‘within their administrative 
discretion and no notice to bidder is neces- 
sary. (X Ref. U. P. Excise Act (4 of 1910) 
Section 10). (X Ref: Constitution of India, 
Article 226). AIR 1971 SC 40, Rel. on. 
(Paras 14 and 16) 
(D) Natural Justice — Settlement of 
licensed shop for sale of country liquor be- 
ing purely an administrative act of Excise 
authorities under overall control of State 
Government if the State Government 
takes decision to cancel a particu- 
lar shop without notice to bidder, no 
rules of natural justice are infringed, 
Ref: Constitution of India, Article 226). 
(Para 19) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 40 (V 58) = 
(1970) 2 SCC 458, Union of India 


v. i N. Sinha 
(1970) AIR 1970 SC 150 (V 57) = 

1969-2 SCC 262, A. K. Kraipak 

v. Union of India 15, 18 
(1968) ATR 1966 SG 1081 58) = 

1966-2 SCR 982, State of Punjab 

v, Hari Krishna Sharma 

YV. P. Mishra and R. R. Agarwal, for 

Appala; Standing Counsel, for Respon- 
ent. 


15 


GULATI, J. :— This and the connect- 
ed Special Appeal arise out of Civil Mise. 
Writ Nos. 1870 and 1600 of 1970 decided 
by a learned Single Judge of this Court 
by a common judgment dated tember 
30, 1970, both filed by the appellants in 
these appeals. 

2. Briefly stated the facts are these. 
Sometime in the month of February, 1970, 
the District Excise Officer, Lucknow, took 
a decision that the excise shop situated in 
Ganneywali Gali in the city of Lucknow 
shall continue to be at its old place and that 

ith others was auctioned on 


sum of Rs. 4,28,000/-. 
cepted Le the District Excise Officer, Luck- 
now. e appellants complied with the 
conditions of the auction and on 81st March, 
1970 purchased from_the previous licensee 
all the furnitures and fittings of the shop 
and also the balance of the country liquor 
which remained unsold in the shop. Their 
licence was to start from April 1, 1970 and 
was to continue in force upto March 81, 
1971. According to the appellants, Sushil 
Chander, appellant No, 1, went to the office 
of the District Excise Officer on April I, 
1970, to collect a provisional licence which 


JI 


is issued in accordance with the normal 
tice pending the final sanction of the 
id by the Excise Commissioner. The pro-‘ 
visional licence, however, was not granted 
to him because of certain instructions re- 
ceived from the Government. An order 
dated Sist March, 1970 was served upon 
the appellants to shift the shop by May 1, 
1970, and in case that was not done, the 
shop was to be closed. Later on the same 
day another order was served upon the ap- 
ellants requiring them to _ close the shop 
orth with. Thus the appellants’ shop was 
not allowed to function. 


8. Thereupon on April 7, 1970, the 
oo filed Civil Mise. Writ No. 1870 
of 1970, against the order of the District 
Excise Officer requiring the appellants to 
shift their shop to some other place. On 
April 18, 1970, a learned Single Judge of 
this Court passed the following ex parte 
interim stay order: 

“Till further orders of this Court, the 

ondents are restrained from interfering 
with the petitioners selling country liquor 
in the existing shop, provided the petitioners 
are otherwise entitled to sell country liquor 
but without taking into account the order 
directing to shift their shop. The respon- 
dents will be at liberty to move this Court 
at any time for vacating this order, if neces- 


sary. 

TEREE to the petitioners’ allegation when 
they received on April 21, 1970 a copy of 
the counter-affidavit filed on behalf of the 
Excise Department, they found a mention 
therein of an order of the State Government 
dated April 1, 1970, a copy whereof was 
annexed to the counter-affidavit as Annexure 
‘C-A.l’, directing the District Magistrate, 
Lucknow, to close the appellants’ shop forth- 
with. The appellants have alleged that this 
order of the State Government was not serv- 
ed upon them and they came to know of it 
for the first time on April 21, 1970, when 
a copy of the counter-affidavit was served 
upon them. This led to the filing of the 
second Writ Petition No. 1600 of 1970 
which was filed on April 28, 1970 and was 
directed against the order of the State Gov- 
ernment dated April 1, 1970 seaming the 
appellants to close their shop forthwith. 

4. In the meantime the Excisé 
Commissioner passed an order dated April 
29, 1970, telire to accept the appellants 
þid on the ground that the Government hav- 
ing already closed the shop with effect from 
April 1, 1970, the question of the approval 
the bid did not arise. Thereupon the 
appellants moved an application for amend- 
ment of the Writ Petition No. 1600 of 1970 
t of the amendment jo 

0: 


and as a resul 

by the Court on May 21, 1970, the 

of the Excise Commissioner dated April 29, 
1970 was also challenged and a prayer was 
added for qabag that order of the Excise 
Commissioner. e appellants also moved 
an application dated May 7, 1970 for_an 
interim relief and by an order of that date 
this Court stayed the operation of the order 
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of the Excise Commissioner dated April 29, 
1970 till further orders, Finally the two 
writ petitions were consolidated and were 
rejected by Hon’ble-D. S. Mathur, J, on 
cone 80, 1970. Hence these two ap- 


Pp 
7 e main points urged by the 
learned counsel for the appellants are: 

1. that the Government had no juris- 
diction to usurp the function of the District 
Excise Officer in respect of the location of 
the shop. 

2. that the location of the shop could 
only be decided before the auction for the 
shop- had taken place. Its location could 
not be changed, except, in exceptional cir- 
cumstances, the shop could be closed under 
Section 35 of the U. P. Excise Act, 

3. that the power under Section 85 
could not be exercised in the instant case as 
there did not exist any cause for the closure 
of the shop. 

4. that the orders passed by the Dis- 
trict Excise Officer and the Excise Commis- 
sioner were not independent orders, but had 
been passed at the behest of the Govern- 
ment so that no individual discretion had 
been exercised by them and for that reason 
the order passed by these two authorities 
were illegal, and lastly 

5. that the discretion exercised by the 
ee in ma rant of the oe Fis oe 
shop was arbitrary and was illegal for the 
farther reason that the same had been pass- 
ed against the prticiples of natural justice 
inasmuch as before passing the order the 
State had issued no notice to the appellants 
and had afforded no opportunity to them of 
being heard. 

6. As regards point No. 1 relating 
to the location of the excise shop, the learn- 
ed counsel has referred to The U. P. Num- 
þer and Location of Excise Shops Rules, 
1968, which were made in exercise of the 
powers under clauses (e) and (£) of sub-sec- 
tion (2) of Section 40 of the U. P. Excise 
Act, 1910 and were published in the Gazette 
of March 25, 1968. Rule 2‘of these rules 
provide that subject to the control of the 

tate Government and of the Excise Com- 
missioner and to the limitations expressed in 
the rules, the distribution and general loca- 
tion of retail shops shall be determined by 
the Collector, provided that in military can- 
tonments the Collector shall exercise this 
ore only with the consent of the Office 

ommanding the station. A reference was 
then made to Rule 5 which provides:— 

_ “B. The following aono shall be 
observed in determining the location and the 
sites for retail shops; i 

_ (1) The location and the sites of all 
shops shall be decided by the Collector, 

(2) No change in the site of any shop 

except for very cogent reasons to be 

recorded in writing, be permitted during the 

currency of a settlement. The location of 

all shops shall be clearly defined at settle- 

ee in order to prevent any shifting of 
Sa 
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(3) The sites of all shops shall be se- 
lected with regard to police control espe- 
cially in case of cities, towns and large vil- 
lages and traffic regulation needs. 

(4) No new shop shall be licensed in 
close proximity to a place of public resort, 
school, hospital, place of worship or factory, 
or to the entrance to a bazar or a residen- 
tial colony. All objections to the treng 
of a shop, made by persons affected, sh 
Te consideration. 


(6) In the case of the existing shops, 
periodical enquiry shall be made as to whe- 
ther their. position is in conformity - with 
policy under these rules. I£ their 
location is found to be objectionable, such 
steps as are possible shall be taken to select 
a more suitable site and to arrange for its 
removal. 

Then follow Rules 7, 8 and 9 with which we 
are not concerned. 


% The rules quoted above have 
been issued for the guidance of the authoris 
ties of the Excise Department in order to 
carry out provisions contained in the U. P. 
Excise Act. A reference may be made to 
Chapter II of the Act which deals with the 
establishment and control, Section 10 pro- 
vides: 

“10. (1) The administration af Excise 
Department in any district shall, unless the 
State Government otherwise directs, be under 
the charge of the Collector of that district. 

(2) The State Government may by noti- 
fication applicable to the whole of Uttar Pra- 
desh or to any district or local area com- 
prised therein— f 

(a) appoint an officer hereinafter refer- 
red to as the Excise Commissioner, who 
shall, subject to the orders of the State Gov- 
ernment have the control of the adminis- 
tration of the Excise Department, 


a s... O ToT a 


From a reading of the foregoing provisions 
it is obvious that the number and location 
of the shops for the sale of country liquor 
and other intoxicants is to be determined by 
the Collector subject to the control of the 


. Excise Commissioner and of the State Gov- ` 


ernment having regard to the various res- 
trictions enumerated in the rules of 1968 
referred to above dnd in accordance with 
the gerieral policy of the State. The con- 
tention of the learned counsel for the ap- 
pellants that the location and number of 
the shops is within the exclusive jurisdic- 
tion of the Collector thus appears to be 
wholly untenable. It is true that in accord- 
ance with the general procedure a list of 
such shops and Jocation is drawn up by the 
Collector and is published by tha Excise 
Commissioner after the same has been fina- 
lised. But that does not mean that the State 
Government cannot intervene either before 
or after the finalisation of such list. From 
the scheme of the ‘Act and the policy under- 
lying the auction of the licenses for the sale 
of country liquor, it is clear that the ulti- 
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ment and ‘it is open to the State Govern- 
ment to change the location of a shop or to 
close it altogether, before it is finally settled. 
This position becomes obvious when one re- 
fers to certain other provisions of the U. P. 
Excise Act, which deals with the cancella- 
tion or suspension of a licence after the 
shops have been settled. Section 84 provi- 
des for the cancellation and suspension of 
the licence for cer-ain reasons specified 
therein. Under Section 85 power has been 
reserved. for the cancellation of a licence 
or reasons other than mentioned in Sec- 
tion 34. Section 85 reads as under: 


“85. (1) Whenever the authority grant- 
jing a licence under this Act considers that 
such licence should be cancelled for any 
‘cause other. than those specified in Sec- 
ton 84, it shall remit a sum equal to the 
amount of the fees payable in respect there- 
of for fifteen days, and may cancel the 
licence either, 

(a) on the exp‘ration of fifteen days’, 
@iotice in writing of its intention to do so, or 

forthwith without notice, 

2) If any licence, be cancelled under 
‘elause (k) of sub-section (1) in addition to 
the sum remitted as aforesaid, there shall 
‘be paid to the licencee such er sum by 
“way of compensaticn as the Excise Com- 
¿missioner may direct. 

8) When a licence js cancelled under 
this section, any fee paid in advance or de- 
posit made by the licencee in respect there- 
of shall be refunded to him, less the amount 
(Gf any) due to the State Government.” 

8. It is thus amply clear that it is 
öpen to the authorities granting licence to 
cancel the same at any time it likes, The 
licence can be cancelled either by giving 
fifteen days notice to the Iicencee or forth- 
with without notice ‘When the licence is 
cancelled without notice, the licencee is en- 
titled_besides the remission of the sum men- 
tioned in sub-sec. (1) to such compensation 
as the Commissioner may determine, ‘The 
power under Section 85 can be exercised 
after a licence has been granted. As has 
been pointed out by the learned Singla 
Judge, every licencee who wishes to carry 
on the business in country liquor under 4 
licence granted under the Excise Act, is 
supposed to be fully aware of the conditions 
that his licence can be cancelled under Sec- 
tion 84 or 35 at anv time. He has no vest» 
ed right in such a licence and as such he 
cannot insist that he should be allowed to 
carry on business for the entire period for 
which the licence is valid. At the most he 
is entitled to some compensation when 
licence is cancelled without notice, 

9. That being the position with re- 
gard to the licence which had been ‘granted, 
there is no reason why it is not open to the 
authority concerned to refuse to issue a 
licence even if the shop had been auctioned. 
‘After the licence has been granted, the 
licencee gets some sort of right which can 
be taken away in accordance with S. 85 but 
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where the licence has not, in fact, been grant- 
ed the licencee acquires no right whatsoever 
and, therefore, he has no locus standi to 
complain if the licenée is refused to him on 
the ground that the Government no longer 
wants a particular shop to function for rea- 
sons of policy. 

10. So far as the grant of a licence 
is concerned reference may be made to 
paragraph 878 of the Excise Manual. That 
paragraph provides:— 

“878. The following conditions shall 
apply to all sales under the auction system, 

will be inserted at the foot of the sale 
pone if such proclamation is issued 

y the Excise Commissioner: 


(1) The officer conducting the sales is 
not bound to accept the highest or any bid. 
In any case when the highest or any bid is 
not proposed to be accepted the next highest 
bid should also be reported to the Excise 
Commissioner. 

(2) The final acceptance of any bid is 
subject to the sanction of the Excise Com- 
missioner which in its turn is subject to the 
decision by the Government in appeal or 
revisions, if any. 

(3) ssaa eka tee saisi ea “eces 


4 sets osian esatse eese saco aie 
Tt is clear that the final acceptance of the 
bid before which no settlement of the sho 
can be said to have taken place, rests wi 
the Excise Commissioner. Now the Excise 
Commissioner may refuse to secret the bid 
on any ground which appears to him to be 
relevant, He may refuse to accept the bid 
because it is Inadequate or he may do so on 
the ground that he does not desire to have 
a particular shop in_the locality. The Ex- 
cise Commissioner always functions under 
the ultimate control cf the State Govern- 
ment, and therefore, he may refuse to ac- 
cept a bid if the State Government in the 
meantime takes a decision to close down 
that shop. Any instructions issued to the 
Excise Commissioner by the State Govern- 
arent in that behalf shall be binding upon 


11. In this counter-affidavit, filed in 
Writ Petition No. 1600 of 1970, Sri J. L. 
Shah has deposed in paragraph 11 that there 
had been a persistent demand on the Gov- 
ernment from the residents of the locality 
for abolition of the country liquor shop si- 
tuated in Ganne Wali Gali, Aminabad, 
Lucknow. The residents had complained 
that the situation of the shop was respon- 
sible for creation of very vulgar and unhy- 

ienic mnono in the area and also 
Seterioration in the _ situation of law and 
order inasmuch as it had become difficult for 
the Jadies to move about without any sense 
of security, 

It was also represented that the per- 
sons who come to drink at the said shop 
indulge in filthy and vulgar abuses and it has 
a very bad effect. e Government had 
been requested that it was not desirable to 
continue the country liquor shop in such a 
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eae popra society. He has further 
state at the demand for shifting of the 
site and closure of the shop situated in 
Ganne Wali Gali, Aminabad, had been made 
for many vears, and that the demand for 
the removal of the shop became more serious 
when questions were asked on the floor of 
the Legislative Council by the members. A’ 
deputation of the residents had also met the 
then Excise Minister and the then Deputy 
Chief Minister, He has also referred to 
certain news items which appeared in the 
Daily Pioneer of July 4, 1967, He then 
Pe on to say that the residents of the loca- 
ity made a representation in the year 1989 
when auction of the shop was to take place. 

12. It further appears from the af- 
davits on the record that the Government 
had_ decided to shift the shop to another 
locality, but on being apodsed. by the Col- 
lector of the fact that it was not possible 
to find an alternative accommodation in 
Aminabad, the Government decided to close 
the shop forthwith. 

13. From the reasons disclosed in 
the counter-affidavit, it is plain that the 
State Government had good and cogent rea- 
sons for closing the shop. After all the State 
cannot indefinitely turn a deaf ear to the 
protests or representations by the residents 
of a locality, The Government in fact should 
have taken a decision for the closure of the 
shop much earlier but it kept on postponing 
the matter in order not to lose revenue. 
But the consideration of revenue in a mat- 
ter like cannot indefinitely override the 
legitimate demand. of the residents of a loca- 
ity and, in our opinion, the State Govern- 
ment did not act arbitrarily when it took the 
decision to close down the shop. view of 
these developments, the Excise Commis- 
sioner had been left with no option except 
to decline to accept the appellants” bid. 

Learned counsel for the appellants does 
not dispute that so far as the Commissioner 
is concemed, he had a valid ground for re- 
fusing to sanction the bid of the appellants. 
His grievance is that the State Government 
took the decision to close down the shops 
without affording any opportunity of hear- 
ing to the appellants. ‘That grievance does 
not carry any force, At the stage when the 
State Government _ decided to close dowm 
the shop the appelait; bid had not been 
accepte by the Excise Commissioner, After 
the bid had been accepted and the shop had 
been settled, the cancellation of the peti- 
tioners’ licence could have only been effect- 
ed under Sections 84 and 85 of the Excise 
Act and in that case, the petitioners would 
have had the right of an appeal to the Com- 
missioner and of revision to the State Goy- 
emment, and in such a case they could 
have claimed a right of hearing. On the 
facts of the case, it is clear that in the in- 
stant case, there was no question of cancel- 
Jation of a licence and Section 85 had not 
been invoked. 

14. So far as the principles of 
natural justice are concerned, they cannot 
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override the effect of statutory _ provisions 
and rules. The statute, either by express 
provision or by necessary implication, may 
exclude the operation of one or the other 
principles of nal justice, It is within the 
administrative discretion of the State Gov- 
ernment and the Excise authorities to close 
down a shop. When that action is taken 
before a licence has been granted, no notice 
is necessary. 


15. In its latest pronouncement in 
Union of India v. Col. J. N. Sinha, (1970) 
2 SCC 458 = (ATR 1971 SC 40) the Su 
reme Court while dealing with the compul- 
sory retirement of a Government servant 


under fundamental rule 56 (i) observed:— 


“Rules of natural justice are not em- 
bodied rules nor can they be elevated to the 
position of fundamental rights. As observ- 
ed by this Court in A. K, Kraipak v. Union 
of India, (1969) 2 SCC 262 = (AIR 1970 SC 
150) “the aim of rules of natural justice is 
to secure justice or to put it negatively 
to prevent miscarriage of justice. These rules 
can operate only in areas not covered by 
any law validly made. In other words, they 
do not supplant the law but supplement it.” 
It is true that if a statutory provision can 
be read consistently with the principles of 
natural justice, the courts should de so be- 
cause it must be presumed that the legisla- 
tures and the statutory authorities intend to 
act in accordance with the principles of 
natural justice. But if on the other hand a 
statutory provision either piel or by 
necessary implication excludes the applica- 
- tion of any or e principles of na 
justice then the court cannot ignore the man- 
date of the legislature or the statutory au- 
thority and read into the concerned provi- 
sion the principles of natural justice. Whe- 
ther the exercise of a power conferred should 
be made in accordance with any of the prin- 
ciples of natural justice or not depends upon 
the express words of the provision confer- 
ring the power, the nature of the power 
conferred the purpose for which it is con- 
ferred and the effect of the exercise of that 
power, ; 

16. Now coming to the facts of the 
pres case, the learned counsel has not 

een able to point out any statutory provi- 
sion which requires a notice to be given 
before the Government or any of the Excise 
authorities takes the decision to alter the 
location of the shop or to cancel it alto- 
ether. In the circumstances it is futile for 
e appellants to contend that the shop in 
question could not have been cancelled with- 
out. notice to them or that the cancellation 
of the shop infringes any of the principles 
ce. 


$ 


of natural justi 


17, As to the complaints of the ap- 
jellants that the District Excise Officer and 


e Excise Commissioner did not apply their 
mind independently but passed the orders 


on the behest of the Government, the same 
is equally without force. The District Ex- 
cise Officer and the Excise Commissioner 
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were bound to comply with the decision of 
the State Government that the shop should 
be closed down. In this matter, as we have 
shown, both the officers were under the 
ultimate control of the State Government. 
The decision having been taken to close 
down the shop, then, even though, it be con- 
ceded that the District Excise Officer and 
the Excise Commissioner had to apply their 
mind independently of the State Govern- 
ment in the matter of granting a licence, the 
discretion could not but be exercised against 
the t of the licence when there was 
no shop in respect of which it could be 
granted 


> 


18, In this connection a reference 
was made to AIR 1970 SC 150. That was 
a case where certain officers of the Forest 
i ie ae were aggrieved, by the selections 
made from amongst the officers serving in 
the Forest Department of the State of 

haa to the Indian Forest 
There one of the Officers who was 
a Member of the selection committee was 
himself a candidate for a post in the Indian 
Forest Service. In that case it was, of 
course, observed that “the dividing line be- 
tween an administrative power and the quasi- 
judicial power is quite thin and is being 
gradually _ obliterated, But the Supreme 
Court made it amply clear that for deter- 
mining whether a power is an administrative 
power or a quasi-judicial power, one has to 
ok to the nature of the power conferred, 
the person or persons on whom it is con- 
ferred, the frame-work of the law conferring 
that power, the consequences ensuiog from 
the exercise of that power and the manner 
in which that power is expected to be exer- 
cised.” The Supreme Court further laid 
down that “the rules of natural justice are 
not embodied rules. What particular rule 
of na justice should apply to a given 
case must depend to a great extent on the 
facts and circumstances of that case, the 
frame-work of the law under which the en- 
quiry is held and the constitution of the 
Tribunal or body of persons appointed for 
that parpose; enever a complaint is 
made before a Court that some principle of 
natural justice had been contravened the 
Court has to decide whether the observance 
of that rule was necessary for a just decision 
on the facts of the case.’ - 


19. We have already shown that 
according to the policy underlying the Ex- 
cise Act and the Statutory provisions con- 
tained therein as also the rules framed there- 
under, the settlement of licenced shops for 
the sale of country liquor and other intoxi- 
cants is a_ purely inistrative act to be 
performed by certain officers of the Depart- 
ment under the over-all control of the State 
Government, and as such when the State 

es a decision, for good and valid reason, 
to cancel a particular shop without notice 
to the prospective purchasers, no rules of 
natural justice are infringed; the decision 
being purely an administrative one, 


1971 


20. Learned counsel for the appel- 
lants very strongly relied upon a decision of 
the Supreme Court in State of Punjab v. 
Hari Krishna Sharma, AIR 1966 SC 1081, 
That is a case which is clearly distinguish- 
able. That was a case of grant of a licence 
for the construction of a cinema house under 
the provisions of the Punjab Cinema (Regu- 
lations) Act. Accordin to the Supreme 
Court, the scheme of the Statute was that 
when an application for licence was made, 
it had to be considered by the licencing au- 
thority and dealt with under Section 5 @) 
and (2) of the Act, The licence had to be 
granted by the licensing authority and 
against its order an appeal was provided to 
the State Government. Under that Act also 
the licensing authority was to act under the 
control of the State Government. But the 
State Government issued instructions that all 
the applications for the construction of 
cinema houses should be forwarded to it for 
disposal so as to supersede altogether the 
functions of the licensing authority. 


The Supreme Court held that such in- 


structions were not in conformity with the 
scheme of the Statute inasmuch as the Gov- 
ernment was not justified in assuming juris- 
diction which had been conferred upon the 
licensing authority. That was a case where 
preference was given to one of the appli- 
cants out of a number of applicants and the 

ievance of the persons whose applications 

ad been rejected was that the State Gov- 
ernment had granted the licence to one of 
the candidates on extraneous considerations, 
In the instant case no such general instruc- 
tions had been issued by the State usurpin 
the powers of the Excise authorities nor ha 
_the State shown any preference to a person 
other than the ap ane In the instant 
case, the State, had decided to close down 
the shop altogether. The shop had not been 
allotted to some one else out of extraneous 
consideration. ‘This case, therefore, affords 
no assistance for the solution of the question 
involved in the present case. 


21, In view of the fact that we 
have dismissed these appeals on merits, we 
need not deal with the preliminary objec- 
tion of the learned counsel for the respon- 
dents that the appellants had no locus standi 
to maintain the writ petitions as no right 
had accrued in their favour which could be 
said to have been infringed. 


22. Yn the circumstances the appeal 
fails and is dismissed with costs, 


Appeal dismissed, 
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S. N. DWIVEDI AND 
H, C. P. TRIPATHI, Jf. 

M/s. Kunwar Ayurvedic Pharmacy, Ap- 
pellant v. The State of Uttar Pradesh and 
others, Respondents. 

Special Appeal No. 754 of 1966, D/- 
80-11-1970 against judgment of K. B. 

ana, J., in Civil Misc. Writ No. 1153 of 
1966, D/- 16-11-1966, í 

Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 
1947), Section 7-F — State Government is 
bound to give reasons for its orders under 
Section 7-F in proceedings arising out of 
an application under Section 8 for permis- 
sion to a landlord to file a civil suit for evic- 
tion of tenant. (X-Ref.: Section 3). Civil 
Mise. Writ No. 1158 of 1966, D/- 16-11. 
1966 (AIL), Reversed; AIR 1970 All 467 
(FB) and AIR 1971 All 54 (FB), Foll, 

ara 


Cases Referred: Chronological 

(1971) AIR 1971 AI 54 (V 58) = 
1970 All L] 1177 (FB), Murti Saran 
v. State of U. P. 

(1970) AIR 1970 All 467 (V 57) = 
1968 All uy 809 (FB), Haji Man- 
zoor Ahmad v. State of U. P. 

(1967) 1967 MPWR 448 = 1967 
Mah LJ 981 (SC), Prag Das Umar 
Vaishya v. Union of India 

(1965) 1965 All LJ 740, Vinod Chan- 
dra Maheshwari v. State of U. P. 

(1965) 1965 All LJ 961 = ILR (1966) 
1 All 148, Bhagwat Prasad v. State 


of U. P. 5 

R. N. Bhalla, for Appellant; f. D. Pra- 

dhan, G. N. Kunzru (Senior Counsel), for 
Respondents. 

TRIPATHI, J.:— The appellant is a 
tenant of premises No. 19/27 Patkapur, 
Kanpur, Respondent No, 4 Smt. Chando 
Devi is the landlady of the premises. The 
premises is governed by the provisions of 
the U. P. (Temporary) Control of Rent and 
Eviction Act. The landlady moved an ap- 

lication under Section 3 of the said Act 
efore Rent Control and Eviction Officer for 
permission to file a suit for the ejectment 
of the appellant. The Rent Control and 
Eviction Officer after hearing the parties 
refused to grant permission. The respon- 
dent landlady filed a revision against that 
order which was dismissed by the Commis- 
sioner, Allahabad Division, Allahabad on 
July 17, 1964. Feeling aggrieved with 
the aforesaid order, e respondent chal- 
lenged its validity by filing a petition under 
Section 7-F of the Act to the State Gov- 
ernment. The State Government alowed 
the petition by its order dated February 9, 
1966 (Annexure K to the writ petition). ‘The 
appellant thereafter challenged the validity 
of the aforesaid order by filing a writ pati 
tion under Article 226 of the Constitution, — 

One of the grounds taken in the writ 
petition was that as the proceedings before 
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the State Government were quasi-judicial in 
nature, the State Government was bound to 
state reasons for its order and as the order 
did not contain reasons for interfering with 
the concurrent findings of the Rent Control 
and Eviction Officer and the Commissioner, 
it was bad in law. The learned Single 
Judge who heard the petition, however, was 
of the opinion that “there is no werrant to 
hold that the law costs on the State Govern- 
ment a duty to give reasons” and further that 
“it is the need of the landlord or the owner 
which tilts the scale and the Rent Control 
authorities would be in error if they empha- 
sise the need of the tenant in such a matter 
and refuse to grant the permission to the 
owner on that ground alone.” Accordingly 
the learned Judge dismissed the writ peti- 
tion; hence this appeal. ` 

2. We have heard learned counsel 
for the parties. Pt, G. N. Kunzru, learned 
counsel for the respondent has argued that 
as till 1965 the view of the High Court was 
that although the State Government is to 
act quasi-judicially under Section 7-F of 
the Act, it was not required to give any 
specific reasons, and as the impugned order 
of the State Government is in accordance 
with those decisions of the High Court, the 
subsequent view taken by two Full Benches 
of this Court should not be allowed to have 
adverse repercussion on the impugned order 
which was passed before they were render- 
ed, It has oes urged further that the State 
Government had passed the order after 
holding an enquiry into the matter and after 
coming to the conclusion that the landlady 
needed the house for her residence. We 
regret our inability to agree with these con- 
tentions, 


3. Annexure K to the writ petition 
is the impugned order of the State Govern- 
ment in which it is stated that after taking 
into account the papers relating to the issue 
in on and after considering what the 
respondent had to say, it is considered ne- 
cessary in the interest of justice to make 
the aforesaid premises available to the res- 
pondent for her personal use and, therefore, 
the order of the Commissioner, Allahabad 
Division, Allahabad dated July 17, 1964 is 
quashed and the Jandlady is given permis- 
sion to file a suit in the Civil Court for the 
ejectment of the tenant. 

4. A perusal of the aforesaid order 
makes it evidence that no specifie reasons 
had been given by the State Government 
for interfering with the order of the Com- 
missioner in the case. It is true that an 
omnibus reason has been specified, namely, 
that the State Government considered it in 
the interest of justice to give her the per- 
mission, That is, however, no reason for 
interfering with the concurrent findings ar- 
‘rived at by the Rent Control Officer and the 
Commissioner that the landlady was not en- 
titled to get permission to eject the tenant. 
It can be easily inferred from the orders of 
the Rent Control Officer and the Commis- 
sioner that in addition to the reasons men- 
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tioned in their orders they too were satisfied 
that it was in the interest of justice that the 
landlady should not be allowed permission 
to file a suit for ejectment, ‘Therefore, if 
the State Government was of opinion, that 
the orders of the subordinate authorities suf- 
fered from any defect, it should have given 
specific reasons for the seme. 


5. In Haji Manzoor Ahmad v. State 
of U. P., 1968 All LY 809 = (AIR 1970 
All 467) (EB), a Full Bench of this Court, 
inter alia, held that where an order of an. 
inferior authority is carried in appeal or 
revision before a superior authority, and the 
superior authority iw disposing of the ap- 
peal or revision makes an order in exercise 
of quasi judicial jurisdiction, in cases 
where a superior authority interferes with 
the order of an inferior authority, the order 
of the superior authority must set out its 
reasons. The aforesaid decision was render- 
ed by the Full Bench in a case under the 
U. P. (Tempora) Control of Rent and Evic- 
tion Act and the earlier Division Bench cases 
Maheshwari v. 
State of U. P., 1965 All LJ 740 and Bhag- 
wat Pd, v. State of U. P., 1965 All LJ 961 
were noticed and it was observed that they 
did not reflect the true position in law. 


_ The Full Bench following the decision 
of the Supreme Court in Prag Das Vaishya 
v. Union of India, 1967 MPWR 448 (SC) 
held further that it is not open to the High 
Court under Article 226 of the Constitution 
to look into the records af the Government 
and from the notings contained in it to spell 
out the reasons for the order of the Govern- 
ment which itself did not state the reasons, 
Again, in the case of Ram Murti Saran v. 
State of U. P., 1970 All Lf 1177 = (AIR 
1971 All 54) (FB) another Full Bench of this 
Court held that the State Government acts as 
a quae judicial authority when deciding a case 
relating to the grant of permission under Sec- 
tion 8 of the U. P. (Tempore) Control of 
Rent and Eviction Act to the landlord for 
filing a suit in the civil court against the 
tenant for his ejectment and that the State 
Government is bound to give reasons for its 
hing under Section 7-F of the aforesaid 

ct. 


<. 6 We have no other option but to 
follow the decisions of the aforesaid Full 
Benches in deciding this writ petition. In 
the light of those decisions, it is obvious 
that the order passed by the learned Single 
Judge is not sustainable, In the result this 
Special Appeal is allowed, The order of 
the learned Single Judge is set aside and the 
order passed by the State Government under 
Section 7-F of the U., P. (Temporary) Con- 
trol of Rent and Eviction Act is quashed. 
In the circumstances of this case, parties 
will bear their own costs. | 


‘Appeal allowed. 
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AYR 1971 ALLAHABAD 297 (V 58 C 70) 
M. N. SHUKLA, [f. 


B. P. Sinha, Appellant y. Som Nath, 
Respondent. 

Second Appeal No, 8622 of 1963, D/- 
16-7-1970, against decree of Jahnavi Prasad, 
Civil, J., Allahabad, D/- 5-9-1968. 

(A) Transfer of Property Act (1882), 
Section 105 — Lease whether for life or per 
manent — Tenant of accommodation gov- 
erned by Rent Control Act, requested by 
landlord to shift to accommodation exempt 
from operation of Rent Control Act — Let- 
ter of request containing clause that tenant 
may live in new accommodation as long as 
the tenant desired on same rent and ‘facili- 
ties as before — No intention that lease 
should enure for benefit of lessee’s heirs — 
Lease held was for indefinite period and as 
such for lifetime of the tenant and not a 
permanent lease — Principle of reciprocity 
regading termination of lease could not be 
invoked in case of lease for life — Hence 
lease could not be held to be tenancy at will, 


AIR 1926 Bom 374 & AIR 1945 Nag 102, 


Dissented from; AIR 1954 Bom 257 & AIR 
1962 SC 413, Relied on; (1918) ILR 86 Mad 
557 & AIR 1941 Pat 228, Held no longer 
good law. (Paras 6, 7, 8, 9) 

(B) Transfer of Property Act (1882), 
Section 105 — Tenancy at will — Opiion 
to determine lease should be to both lesssor 
and lessee — Such right reserved only to 
lessee — Another clause permitting him to 
remain in possession so long as he paid rent 
— Lease could not be held as tenancy-at- 
will, AIR 1954 Bom 257, Relied on. : 

; (Para 10) 

({C) Transfer of Property Act (1882), 
Section 107 — Registration — Not neces- 
sary when there is only an agreement to 
lease and not a lease itself — Tenant of ac- 
commodation governed by Rent Control Act 
requested to shift to new house exempt from 
operation of Rent Control Act — Letter of 
request held was only an agreement and not 
a lease itself — Since such a letter does not 
come within any of the clauses of Section 17 
of Registration Act, bar under Section 49 of 
that Act cannot be applied to it. (Para 12) 


(D) Transfer of Property Act (1882), 
Section 107 — Lease for lifetime of lessee 
— Not for term exceeding one year — Re- 
gistration not necessary, 

A lease for indefinite period cannot be 
treated as confined to a specific limit of time 
so as to exceed one year. The right in- 
corporates in a lease permitting the lessee 
to live as Jong as he desires and also to 
vacate whenever he desires cannot be cir- 
cumscribed within any space of time falling 
short of his whole life, which is an uncer- 
tain span, It cannot, therefore, be said to 
be for any term exceeding one year and is 
not hit by Section 107, (Para 11) 

(E) Transfer of Property Act (1882), 
Sections 53-A and 107 — Doctrine of part- 
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performance applies both to agreement of 
lease as well as to contract of lease — By 
virtue of Proviso to Section 49, Registration 
Act, defects such as of non-registration are 
cured if the parties acted in performance of 
agreement. AIR 1950 SC I & AIR 1939 
Oudh 85, Relied on, (Paras 14, 15) 
(F) Evidence Act (1872), Section 115 

~~ Estoppel by conduct — Tenant vacating 
accommodation governed by Rent Control 
Act at the request of landlord and shifting 
to new building exempt under that Act — 
Letter of request providing clause that tenant 
should live in new premises as long as he 
desired —- Having acceded to request of 
landlord by shifting from where he could 
live as of right, landlord could not take ad- 
vantage of tenant’s unfortunate position and 
seek to eject him, (Para 16) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 413 (V 49) = 

1962-3 SCR 876, Sivayogeshwara 
„„ Cotton Press v. Panchaksharappa 9 
(1954) AIR 1954 Bom 257 (V 41) = 

ILR (1954) Bom 448, Bava Saheb 
__v. West Patent Press Co. 6, 9, 10 
(1950) AIR 1950 SC 1 (V 87) = 

1950 SCR 75, Maneklal v. H, J. 

Ginwala and Sons 
(1946) AIR 1946 Oudh 144 (V 33) = 
ILR 21 Luck 292, Gur Prasad v. 
Hans Raj 
(1945) AIR 1945 Nag 102 (V 32) = 

ILR (1945) Nag 510, Ganpat Balaji- 
„V. Kasturchand Javeri ; 
(1941) ATR 1941 Pat 298 (V 28) = 

ILR 20 Pat 115, Ram Lal v. Bibi 


Zohra 9, 10 
(1989) ATR_1989 Oudh 85 (V 26) = 

1989 Oudh WN 102, Jumman Khan 

v. Jagannath Í i 
(1926) AIR 1926 Bom 874 (V 18) = 

28 Bom LR 552, Bai Sona v. Bai 

Hira 6, 8 


gavri 

(1925) AIR 1925 Cal 1171 (V 12) = 

42 Cal LJ 71, Ramchandra Agar- 
„_ wala v. Syameshwari Dasya 
(1918) ILR 86 Mad 557 = 16 Ind 

Cas 1002, K. B. Manicka Mudaliar 

v. T. Chinappa Mudaliar ; 

R. C. Varma, for Appellant; B. C. Dey 
and S. K. Mukerjee, for Respondent, 
JUDGMENT :— This is a defendant’s 

second appeal, The respondent filed a suit 
for .ejectment of the appellant from flat No, 1 
over bunglow No, 8 C. Y. Chintamani Road, 

ahabad, and for recovery of Rs. 110/- as 
arrears of rent along with pendente lite and 
future mesne Faker for use and ‘occupation. 
The plaint allegations were that the acco- 
mmodation in suit was constructed in the year 
1958 and was let out to the defendant on a 
monthly rent of Rs. 40/-, that the house 
being new, the U. P. Control of Rent and 
Eviction Act did not apply, that as the de- 
fendant did not pay rent, notice of demand 
and ejectment was issued to him, that on 
receipt of the notice the defendant paid the 
arrears of rent upto August 81, 1962, but 
did not vacate the house. Hence, the suit. 
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2. _ In defence the appellant con- 
tended that he was originally a tenant in 


the main bunglow and the plaintiff wanted 
to let out the same to the Accountant-Gene- 
ral, U, P., and so requested the appellant to 
shift to the accommodation in suit on the 
same terms and conditions as applied to the 
previous tenancy, that the plaintiff assured 
the defendant that the latter could live as 
long as he desired and receive the same 
facilities which he had enjoyed in the pre- 
vious accommodation. It was pleaded that 
the suit was barre the principle of es- 
toppel and also by the terms of the agree- 
ment of lease which were contained in a let- 
ter. The appellant stated that he continu- 
ed to pay rent regularly and had not ren- 
dered himself liable to eviction. 


3. The plaintiffs suit was dismissed 
by the trial Court. He preferred an appeal 
which was allowed by the learned Civil 
Judge, who decreed the plaintiffs suit. Ag- 
grieved by the same the defendant has pre- 
ferred this second appeal. 


4, The cardinal point to be decided 
in this case is as to whether the respondent 
was entitled to eject the appellant in view 
of the agreement between the parties as ex- 
pressed in the plaintiffs letter dated 17-6- 
1958 (Exhibit A-8). The first subsidiary 

estion on which ultimately the decision of 

nis point would depend is as to the nature 
of the tenancy which came into existence 
subsequent to this letter. It may be made 
clear at this very stage that the stand of 
the appellant with regard to this letter is 
that it was an agreement to lease property 
and not the contract of the lease itself. That 
contention is borne out by the pleadings of 
the defendant in paragraph 26 of the 
written statement. It is the admitted case of 
the pate that the appellant was a tenant 
of the plaintiff in a portion of the main 
bunglow, the plaintiff wanted to let out that 
bunglow to Accountant-General and as 
such requested the appellant to shift to the 
accommodation in suit to which the defen- 
dant agreed, It was in this connection that 
the plaintiff wrote the letter aforesaid (Exhi- 
bit A-3) to the defendant, which is the 
sheet anchor of the appellant in the pre 
sent case. The letter may be rendered into 
English as follows:-— 

“I want to let out my entire bunglow 
in the western corner of which you live to 
the A. Gs Office. hope you will vacate 
this. In place of this you will please go 
to the house behind this Kothi. You wi 
pay Rs. 40/- per month as rent of that and 
in that you can live as long as you desire 
and you will receive the same facility which 
you had in the old house.” 


5. A perusal of this letter makes it 
abundantly clear that it was really speaking 
an agreement to lease. Relying on its terms 
the appellant submitted that a lease for life- 
time was created în favour of the appellant, 

n 
t and 





It is not disputed that the appellant was 
_ occupying the accommodation in sui 
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was paying rent of the same to the plaintiff 
who accepted it in the capacity of a lessor, 
In other words, the relationship of lessor 
and lessee is admitted to have come into 
existence between the parties, The con- 
tention of the respondent is that a construc- 
tion of this letter would lead to the conclu- 
sion that a permanent tenancy came into 
existence. According to the appellant on 
the other hand, the contents of this letter 
militate against the concept of permanent 
tenancy. I shall later advert to the legal 
effect of accepting one or the other of these 
contentions. 


The initial point which has to be decid- 
ed is as to the real nature of the lease. The 
immunity which was conferred on the ap- 
pellant of not being ejected from the ac- 
commodation, and his right to stay there as 
long as he desired are unmistakable from 
the language of the letter which I have 
underlined. It cannot be seriously contend- 

on its terms that it was possible for the 
landlord to eject the tenant any time in the 
latter’s lifetime if the tenant himself still 
desired to live. Thus, the intention of the 
parties is clear that a lease for lifetime was 
sought to be created, and the purpose of 
the tenancy was to allow the use of the 
accommodation for residential purposes. It 
is also clear from the same letter by neces- 
sary implication that it reserved to the 
tenant a right to vacate the premises if hoe 
so desired. It is the case of the parties 
that pursuant to this letter the appellant 
entered into possession of the accommoda- 
tion, 

6. In these circumstances the res- 
pondent contends that such lease must be 
regarded as a permanent lease, that it would 
be heritable and the heirs of the lessee would 
also be entitled to its benefit. e appel- 
lant’s contention, however, is that since 
there is no indication that the lessee’s rights 
‘were also intended to be enjoyed by the heirs 
and successors of the lessee, the essential in- 
gredient of a permanent lease was absent in 
the present case, The counsel appearing for 
the respondent cited some authorities in sup- 

ort of the proposition that the lease which 
oes not specify any definite period must be 
interpreted as a permanent lease. ` In this 
connection be referred to the case of Bal 
Sona v. Bai Hiragavri, AIR 1926 Bom 874 
which ruled as under:— 

“Where the terms of the lease provided 
that so long the lessee goes on paying rent 
to the lessor, the lessor will not ie entitled 
to get the leased premises vacated, the lease 
must be held to be a permanent lease and 
not one determined by the death of the 
lessee.” 

To me it appears that until there is a provi- 
sion in the lease or it can be otherwise esta- 
blished that the parties intended that the 
lease should enure for the benefit’ of the 
lessee’s heirs, the lease should not be deem- 

to be a permanent lease. The same 
view cod eg to have been expressed by 
the Bombay High Court in a later decision. 
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on which the appellant has mainly relied. 
In Bava Saheb v. West Patent .Press Co. 
ATR 1954 Bom 257 the Bombay High Court 
noticed the earlier decision and dissented 
from it. In that case there were a number 
of leases and before the expiry of the first 
lease which was for 30 years, another lease 
was executed in the year 1900 for 30 years. 
The material portion of the lease recited: 

“At the end of the remaining years out 

of the agreed period of thirty years the 
lessee may continue on the premises so long 
as he chooses or desires Porad he went 
on paying the lessor Rs, 40/- as rent every 
year. 
This document was regarded as creating a 
lease for an indefinite period and as such, for 
the lietime of the lessee. The contention 
that it was_a permanent lease was rejected. 
Gajendragadkar, J., observed as follows:— 
(Para 5). 

“If the lease is for a definite period and 
before the period is over, the lessee dies, 
during the remainder of the period, the 
leasehold rights enure for the benefit of his 
heirs, ess the document clearly stipulates 
thet in case of the lessee’s death before the 
expiration of the period the rights of the 
lessee are not to enure for the benefit of 
the successors. If the lease is for an inde- 
finite period, it does not enure for the bene- 
fit of his heirs. It is usually for the life 
time of the lesseee himself, unless again it 
clearly appears from the contract that the 
benefit of the lease is intended to accrue to 
the successor of the lessee. 

I£ the lease provides that the lessee 

would continue in possession of the prope 
so long as he pays rent, it is ly regard- 
ed as a lease for an indefinite period and as 
such for the lifetime of the lessee, The 
condition that the lessee will remain in pos- 
session so long as he pays rent gives the 
tenant the right to continue in possession 
on payment of rent and imposes an obliga- 
tion on the Jandlord to accept the said rent 
and to allow the tenant to remain in posses- 
sion so long as the rent is thus paid.” 
8. The learned _ counsel for the 
respondent had also relied upon Ganpat 
Balaji v. d Javeri, ATR 1945 Nag 
102 which merely followed AIR 1926 Bom 
874. Thus, I am of the opinion that the 
only intention which can be inferred from 
the letter Exhibit A-3 is that the plaintiff 
wanted to create a lease for lifetime in 
favour of the appellant, 

9. In the alternative it was also 
argued on behalf of the respondent that 
the above letter purported to create tenancy 
at will and consequently the appellant was 
liable to vacate on the demand of the 
plaintiff. There were two grounds on which 
this contention was advanced, Firstly, it 
was argued that since by necessary’ impli- 
cation the aforesaid letter reserved to the 
lessee the right to vacate whenever he chose, 
a corresponding right should also be deemed 
to vest ia the lessor to eject the lessee. 
Secondly, it was submitted that since the 
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lease required to be compulsorily registered 
under the law and there was no registered 
lease in the instant case, the inevitable effect 
would be the creation of tenancy at will. 
deal with this part of the contention 
in the later part of my judgment. So far as 
ə first contention namely that a corres- 
ponding right was conferred on the lessor 
also to determine the lease at his choice is 
the respondent’s counsel relied 
on certain old cases. See K. B. Manicka 
Mudaliar v. T. Chinnappa Mudaliyar, (1918) 
ILR 86 Mad 557 and Ram Lal v. Bibi 
Zobra, ATR 1941 Pat 228. But in my opin- 
ion they are no longer good law. In Sivayo- 
peas Cotton Press v. Panchaksharappa, 
eu 1962 SC og Sinha, C. J., observed. as 


ows:— (Para 9 
“Tt is manifest, therefore, on a plain 
construction of the terms aforesaid of the 


lease deed that the ose of the transac- 
tion was a building lease, that though there 
was liberty reserved for the lessee or his suc- 
cessor to give up the leasehold at any time 
after Octo I, 1934, no corresponding 
right was reserved to the lessor. Thus, there 
is no room for the controversy which has 
occupied a large portion of the judgments 
of the Courts below, that reservation of the 
right to the lessee to surrender posession at 
any time imported a corresponding right to 
the lessor to call upon the lessee to give up 
possession, It was an advantage specifically 
reserved to the lessee” without any corres- 
ponding benefit to the lessor.” 
The same view was also expressed in AIR 
1954 Bom 257 at p. 261 wherein it was held 
that the principle of reciprocity which was 
applicable to a tenancy at will properly so- 
called could not be invoked in the case of 
a lease for indefinite period i.e., one for 
lifetime. The Bombay decision was ap- 
pore by the Supreme Court in the case of 
ivayogeshwara Cotton Press, AIR 1962 SC 
418 (Supra). 

10. The next question is as to whe- 
ther the Tease in the present case can be 
regarded as tenancy at will on the mar ie 
tion that it was required to be compulsorily 
registered and the same having not been 
done, the result must be the creation of a 
tenancy at will. For this proposition the 
learned counsel for the respondent referred 
to Gur Prasad v, Hansraj, AIR 1946 Oudh 
144; ATR 1941 Pat 228 and Ram Chandra 
Agarwala v, Syameshwari Dasya, AIR 1925 
Cal 1171. In my opinion tenancy at will 
arises when the lease clearly contains a 
clause leaving the option on both the lessor 
and the lessee to determine the lease. 
Where the right is reserved to the lessee 
and it is also coupled with a clause per- 
mitting him to remain in possession of the 
leased premises so long as he desires, it 
cannot held that the lease was a tenancy 
at will. The same view was expressed by 
Gajendragadkar, J., (as he then was) in AIR 
1954 Bom 257 wherein (1918) ILR 36 Mad 
557 and AIR 1941 Pat 228 were noticed and 
distinguished. 
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11. I am also unable to accept the 
respondents contention that the lease creat- 
ed in the present case was one in respect of 
immovable property for a term exceeding 
one year and, therefore, compulsorily re- 
quired to be registered and no lease could 
be created by an unregistered documents, 
He took strong exception to the admissions 
contained in the letter Exhibit A-3, and sub- 
mitted that the lease in question being for 
a term exceeding one year it was hit 
Section 107 of the Transfer of Property Act 
which provided:— 


“A lease of immovable property from 

year to year, or for any term exceeding one 
year, or reserving a yearly rent, can be made 
only by a registered instrument.” 
This contention can be rejected on the pre- 
liminary ground that this cannot be advanc- 
ed in respect of Exhibit A-3 which was, as 
I have already held, merely an agreement to 
the lease and not the lease itself. Further, 
a lease for an indefinite period such as the 
lifetime of the lessee cannot be treated as 
‘confined to a specific limit of time so as to 
lexceed one year. ‘The right incorporated in 
a lease which permits a lessee to continue to 
live as long as he desires and also to vacate 
whenever he desires cannot be_circumscrib- 
ed within any space of time falling short of 
this whole life, which is an uncertain span. 
It cannot be said to be for any term ex- 
ceeding one year, and therefore a lease like 
the one created in the present case is not 
hit by Section 107 of the Transfer of Pro- 
perty Act, 

12. The same contention was also 
buttressed by relying on the provisions of 
Sections 17 and 49 of the Indian Registra- 
tion Act. The respondenť’s counsel argued 
that Section 17 enumerated the documents 
which the law required to be registered. He 
relied on clause (d) which refers to leases of 
immovable property from year to year, or 
for any term exceeding one year, or reserv- 
ing a yearly rent, for his submission that the 
lease in the present case was compulsorily 
required to be registered. I have already 
held that the lease in this case cannot. be 
considered as being for ‘any term exceeding 
one year. The bar under Section 49 of the 
Registration Act cannot also be successfully 
pleaded on behalf of the respondent. Sec- 
tion 49 of the Registration Act provides:— 

“No document required by Section 17 
eevee.» to be registered 


Aj serw wero 


eee ree o'o oojo o 
seloe'-Ieve'e o Taia.e e ine eve ie 

c) be received as evidence of any 
transaction_affecting such property or con- 
boning such power unless it has been regis- 
tered.” 
Since the document Exhibit A-3 does not 
come within any of the clauses of Section 17 
of the Indian Registration Act, this bar evi- 
dently cannot be applied to it. 

18. There is, however, yet another 
reason why this bar would not be applicable 
to the facts of the present case. In this con- 
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nection the learned counsel for the appeb 
lant strongly relied on the proviso to Sec- 
tion 49 of the Indian Registration Act. which 
runs as follows:— 


a“ 
sses wren wae fe eee hae 


an unregistered docu- 
ment affecting immovable property and re- 
quired by this Act or the Transfer of Pro- 
perty Act, 1882 to be registered may be 
received as evidence of a contract in a suit 
for specific performance under Chapter II of 
the Specific Relief Act, 1877, or as evidence 
of part performance of a contract for the 
urposes of Section 53-A of the Transfer of 
roperty Act, 1882, or as evidence of any 
collateral transaction not required to be 
effected by registered instrument.” 

14. The substance of the proviso is 
that any unregistered document required by 
law to be registered may be received as evi- 
dence of part ag tnsceemgr of a contract for 
the purposes of Section 58-A of the Trans« 
fer of Property Act, This takes me to a 
very substantial point which was argued on 
behalf of the defendant in the present ap- 
peal. Although Section 53A of the Transfer 
of Property Act was not _ invoked in the 
written statement, yet in substance the plea 
was embodied in sragrapt 26 thereof. The 
plea was argued before the lower appellate 
court which dealt with the doctrine of part 
Bec: and on an-assessment of evi- 

ence it arrived at the conclusion that the 
instant case being one of tenancy at will, the 
doctrine of part performance could not be 
resorted to. In my opinion the lower ap- 
pellate Court was plainly in error in not 
seriously examining that plea on merits and 
rejecting it on an erroneous view of law. 
Section 538A of the Transfer of Property Act 
runs as follows:-—— 

PO ere any person contracts to trans- 
fer for consideration any immovable proper. 
ty_by writing signed by him or on his be 
half from which the terms necessary to con- 
stitute the transfer can be ascertained with 
reasonable certainty, 

and the transferee has, in part perfor- 
mance of the contract, taken possession of 
the property or any part thereof, or the trans- 
feree, being already in possession, continues 
in possession in part performance of the con- 
tract and has done some act in furtherance 
of the contract, 

and the transferee has performed or is 
willing to perform his part of the contract, 

then, notwithstanding that the contract, 
though required to be registered, has not 
been registered, or, where there is an instru- 
ment of transfer, that the transfer has not 
been, completed in the manner prescribe 
therefor by the Jaw for the time being in 
force, the transferor or any person claim« 
ing under him shail be debarred from en- 
forcing “against the transferee and persons 
claiming under him any right in respect of 
the property of which the transferee has 
taken or continued in possession, other than 
a right expressly provided by the terms of 
the contract; 
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___ Provided that nothing in this section 
ghall affect the rights of a transferee for 
consideration who has no notice of the con- 
tract or of the part performance thereof.” 
It is evident that where a person contracts 
to transfer any immovable property by writ- 
ing signed by him and in part performanca 
of the contract the transferee has taken pos- 
session of the property and continues in pos~ 
session, then notwithstanding that the con- 
tract which was required to be registered 
has not been registered, the transferor is 

ecluded from enforcing against the trans- 
eree any ages in respect of that property 
other than the right expressly provided by 
the terms of the contract. The opening 
words of Section 53-A make it clear that itg 
provisions are applicable both to an agree- 
ment of transfer as well as to a contract of 
transfer. It was held by Ziaul Hasan, ]., in 
Jumman Khan v, Jagannath, AIR 1989 Oudh 
85 as follows:— 


“Section 58-A applies to contracts of 
transfer as well as to transfers, and henca 
the doctrine of part performance would 
equally apply to a lease, and defects if any 
of the requirements of Section 107 woul 


be cured by Section 53-A. 

It is not disputed that in the present case 
the letter Exhibit A-3 was in the plaintiffs 
own handwriting and signed by him and 


pursuant to the same the appellant entered 
into possession of the premises and conti- 
nued in possession thereon. In such cir- 
cumstances the statutory defence provided 
in Section 58-A of the Transfer of Fropent 
Act was open to the appellat and he coul 
for that purpose ask the court to look into 
the document Exhibit A-8 _in which the 
terms of tenancy were clearly set out. In 
Maneklal v. H. J. Ginwalla and Sons, AIR 
1950 SC 1 an agreement of lease not regis- 
tered was held as admissible under Sec- 
tion 49 of the Registration Act as evidence 
of part performance. In that case there 
was no contract of lease written out and re- 
gistered but it was lease through the cor- 
responderice which had taken place with the 
Government of Bombay. The letters con- 
tained the various terms on which the lease 
was to be created and they were held to 
be admissible in evidence and the defen- 
dant was allowed to rely on the same in 
order to resist the action brought by the 


lessor. It was observ by Mahajan, T.a, 
while interpreting Section 53-A of the 
Transfer of Property Act as follows:— 


(Paragraph 16):— 

“The section is a partial importation in 
the statute law of India of the English doct- 
rine of part performance. It furnishes a 
statutory defence to a person who has no 
registered title deed in his favour to main- 
tain his possession if he can prove a written 
and signed contract in his favour and some 
action on his po in part performance of 
that contract, order to find whether the 
defendant in the present case has satisfied 
the conditions of the section, it has to be 
held proved that the Tal dari Settlement 
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Officer contracted to give a lease of the sur- 
vey numbers in suit to Manilal Maganlal by 
a writing signed by him and that from this 
writing the terms of the tenancy can be as- 
certained with reasonable certainty. It has 
further to be held established that the trans- 
feree took possession of the property or did 
any acts in furtherance of the contract. It 
may be mentioned that in cases of lease the 
legislature has recognised that the equity of 
art soe is an_active equity as in 
nglish Jaw and is sufficient to support an 
independent action by the plaintiff (Vide Sec- 
tion 27-A, Specific Relief Act). This sec- 
tion however, applies to contracts -executed 
after Ist April, 1980 and has no application 
in the present case; but there can be no 
manner of doubt that the defence under 
Section 58-A is available to a person who 
an agreement of lease in his favour 
though no lease has been executed and re- 
gistered.” 
The position was summed up as follows:— 


“Where in an action to eject a lessea 
on the ground that he had no registered 
deed of lease executed in his favour tha 
defendant lessee takes the plea of part per- 
formance and proves that there was a writ- 
ten and signed contract of lease in his favour 
and that he had taken possession in accord- 
ance with the terms of the agreement and 
had built a factory on the land and also 
that he was paying rent to the plaintiffs in 
accordance with that agreement the defen- 
dant is entitled to retain possession in spite 


7 2 d.” 


of an absence of the registered deed, 


15. Thus after taking into conside- 
ration the material facts of the case I am 
constrained to hold that the lease created 
in favour of the appellant was a lease for 
lifetime, that the document Exhibit A-3 be- 
ing the letter addressed by the lessor to the 
lessee was merely an agreement to lease, 
that the appellant was entitled to the pro- 
tection of the proviso to Section 49 of the 
Indian Registration Act and also that the 
plea of part performance embodied in Sec- 
tion 58-A of the Transfer of Property Act 
was available to him. I am not impressed 
by the respondent’s argument that it was a 
lease either in the nature of tenancy at will 
or for ‘any term exceeding one year’ and 
was, therefore, hit by Section 107 of the 
Transfer of Property Act and Section 49 of 
the Indian Registration Act, The lease for 
lifetime in my opinion is a species of lease 
which eludes the clutches of the inhibitions 
imposed by the provisions of Section 107 of 
the Transfer of Property Act or Section 49 
of the Indian Registration Act. 


16. There is, however, one more 
argument which was advanced on behalf of 
the appellant namely that the plaintiff’s suit 
was barred by the principle of estoppel. In 
my opinion the present is a clear case which 
attracts the bar of estoppel. It cannot be 
denied that the appellant vacated the ac- 
commodation which was earlier in his 
tenancy at the request of the landlord in 
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order to enable the latter to let out that 
accommodation to another tenant i.e. the 
A. G.’s office presumably to ealo higher 
rent and having on the request of the land- 
lord altered his position and vacated the 
portion in his tenancy and shifted to the 
one in dispute, the plaintif was estopped in 
law from taking the position which was at 
variance with the terms of the agreement 
which preceded the lease, It was unequi- 
vocally provided in Exhibit A-3 that the de- 
fendant could live in the premises as long 
as he desired, Having acceded to the re- 
quest of the landlord by ahitting from the 
accommodation in which he could live as of 
right it did not lie in the mouth of the Jand- 
lord to take advantage of the latter’s posi- 
tion and use it against the lessee. The ac- 
commodation which was formerly in the 
tenancy of the appellant was govered by the 
U. P. Rent Control Act whereas the accom- 
modation in suit to which he shifted on the 
plaintiff's request was built after 1851 and 
was, therefore, exempt from the operation of 
the Rent Control Act. The landlord _evi- 
dently could not be allowed to take advan- 
tage of this unfortunate position and thereby 
seek to eject the defendant. In these cir- 
cumstances the suit filed by the landlord 
must be held to be barred by the principle 


of estoppel. 
i 17. The result is that this appeal is 
allowed and the plaintiffs suit is dismissed 


with costs. 
Appeal allowed. 
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K. B. ASTHANA, J. 

Hakim Ziaul Islam, Appellant v. Mohd. 
Rafi, Respondent. 

Second Appeal No. 204 of 1966, De 
15-12-1970, against decree of Y. P. Sin 
Civil ]., Moradabad, D/. 6-11-1965, 

(A) Transfer of Property Act (1882), 
Section 111 (bh) read with Section 106 — 
A notice which terminates tenancy in prae- 
senti and demands possession of rented pre- 
mises within one month of the receipt there- 

- of is not the same thing as a proper notice 
~to quit manifesting intention of terminating 


tenancy “on expiry of one month from re- 
ceipt thereof” within meaning of Sec. 111 (h) 


read with Section 106. 1958 All 729, 
Distinguished. AIR 1963 All 581, Rel. on. 
(Para 5) 
There is a distinction between termi: 
nating tenancy at once and calling upon te- 
nant to deliver possession after 80 days and 
terminating tenancy after 80 days. In the 
former case the relationship of landlord and 
tenant comes to an end at once and tenant 
is given a right to remain in possession for 
80 days as a licensee or as a-tenant on suf- 
ferance whereas in the latter case he remains 
a tenant for 80 days. ara 


(B) Civil P. C. (1908), Sections 100- 
101 — Where a legal plea has been raised 
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in written Statement as to invalidity of 
notice, defendant can advance all tenable 
legal arguments in support of that plea, 
though the legal arguments advanced in 
second appeal are not the same as those 
low. (Para 3) 
: Chronologeal Paras 
(1963) AIR 1963 All 581 (V 50) = 
1963' All LJ 567, Ahmad Ali v. 
Mohd. Jamaluddin 
(1958) ATR 1958 AN 729 (V 45) = 
ILR (1958) 2 All 1, Ram Chandra 
v. Lala Duli Chand 5 


N. Kumar, for Appellant; K. C. Agarwal, 
for Respondent. 

NT :— This is a defendant 
tenant’s appeal from an appellate decree of 
ejectment and recovery of arrears of rent 
and damages from the house in suit. The 
court of first instance had dismissed the 
plaintiff landlord’s suit on the finding that 
no polaisaige a of landlord and tenant exist- 
ed between the parties and that the notice 
terminating the tenancy was invalid. The 
lower appellate court reversed the findin 
of the learned Munsif on both the materi 
issues and decreed the  plaintiffJandlord’s 


suit, 

2 On behalf of defendant-appellant 
two grounds have been raised in support of 
the appeal, The first ground was that one 
Mohammad Razi to whom the defendant had 
been paying rent was a necesary party ta 
the suit and the suit was bad for non- 
impleading of the necessary party, the 

laintiff having refused to make Mohammad 
azi a party. This argument seems to be 
based on the plea raised in the written state- 
ment that Mohammad Rafi was not the land- 
lord, and it was Mohammad Razi who was 
the landlord to whom the defendant had 
been paying the rent. A statement was 
made by the Plaintiffs counsel at the 
that the plaintiff was not prepared to con- 
vert the suit into a title suit and implead 
Mohammad Razi. v issue then was fram- 
ed on the question whether relationship of 
landlord and tenant existed between the 
parties, ittedly there was no documen- 
tary evidence in sGEpart of the case of the 
plaintiff that the defendant was his tenant. 
Oral evidence was adduced for establishing 
the contract of tenancy. The learned Mun- 
sif who tried the suit disbelieved the evi- 
dence and held that the plaintiff failed to 
establish the contract of tenancy. The lower 
appellate Court, however, relied upon the 
oral evidence of the plaintiff and held that 
it established the relationship of landlord 
and tenant between the plaintiff and defen- 
dant, This finding recorded by the lower 
appellate court has not been shown to be 
vitiated and is binding in second appeal. 
That being the position there remains no 
substance in the argument that Mohammad 
Razi was a necessary party in the suit, 

8. The second argument was that 
the notice sent by the plaintiff to the defen- 
dant did not, in law, terminate the tenancy 
it having failed to comply with the provi- 
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sions of Section 111 (h) read with Sec. 106 
of the Transfer of Property Act. Learned 
counsel for the defendant-appellant fairly 
conceded that the validity of. the notice was 
not assailed on such an argument in the 
courts below but contended that he was en- 
titled to raise this ground even for the first 
time in second appeal as it involved a pure 
question of law more so a plea in the writ- 
ten statement having been taken that the 
motice was invalid and not in accordance 
with law. Since the legal plea had been 
raised in the written statement as to the 
invalidity of the notice, I think it will al- 
ways be open to the defendant to advance 
all tenable legal arguments in support of 
that plea, It will not matter that in the 
courts below some other legal _ arguments 
were advanced but not the one, that is, now 
being urged. No prejudice is being caused 
to the plaintiff-respondent as I afforded suff- 
cient opportunity to his counsel to meet the 
point by adjourning the hearing. 

4, The notice, a copy of which is 
Ex. V on record, is dated 7-10-1963 and 
was served on the defendant on 8-10-1963. 
It is a combined notice demanding arrears 
of rent and calling upon the defendant to 
vacate the house. The material part of the 
notice translated by me and relevant for 
my purposes is as follows: 


“Your tenancy of the aforesaid house is 
determined with effect from today. There- 
fore, within one month from the date of re- 
ceipt of this notice after vacating the house 
deliver its actual possession to me otherwise 
upon the expiry of the aforesaid period I 


will be compelled to take Peno against you. 
wW. 


in a competent court of ; 
The contention of the learned counsel for 
the appellant was that the notice was in- 
valid inasmuch as it terminated the tenancy, 
that is, the relationship of landlord and 
tenant in praesenti and not a month hence 
from the date of the receipt of it by the 
tenant, therefore, the notice failed to com- 
ply with the statutory requirement of Sec- 
tion 106 of the Transfer of Property Act 
and will, be invalid. The submission was 
that the landlord having terminated the 
tenancy on the day the notice was written, 
he manifested an intention to keep the de- 
fendant not as a tenant but as a mere li- 
cencee or on sufferance for one month then 
asking him to deliver possession within that 

iod and threatening him with legal action 
on his failure to do so. To put in other 
words, the submission was that the notice 
could not be construed as one terminating 
the tenancy on the expiry of one month from 
the date of receipt and then asking the 
tenant to quit. The learned counsel for the 
plaintiff-respondent did not seriously contest 
the interpretation or the construction put on 
the language of the notice on behalf of the 
appellant, But he attempted to justify the 
notice as meeting the requirement of law by 
submitting that since under the law a te- 
nancy could not be terminated or determin- 
ed unless a notice of one month is given the 
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first part thereof be ignored as it failed to 
Peon abont a legal termination of the tenan- 
cy then the second part of it demandin 


. vacation of the premia on the expiry o 


one month from the receipt thereof would be 
effective in law as a notice to quit under 
Section 111 (h) read with Section 106 of 
the Transfer of Property Act, 


5. A large number of decided cases 
have been cited at the bar by the learned 
counsel for the parties. A notico termina- 
ting the tenancy or a notice to quit, it hag 
been held, should not be interpreted and 
construed tically with a view to find 
fault which it and discovering osely 
defects so as to vitiate it. It hana be in- 
terpreted in a liberal manner and if it were 
found that a manifest and clear intention 
was expressed to put an end to the contract 
of tenancy or relationship of landlord and te- 
nant between the parties on the expiry of one 
month from the date of receipt thereof then it 
would be a valid and effective notice com- 
plying with the Provisions of law. Here in 
the instant case howsoever liberally I con- 
strue the notice I am afraid I cannot dis- 
cern a manifest intention therein on the part 
of the landlord that he intended to termi- 
nate the tenancy or put an end to the rela- 
tionship on _ the expiry of one month from 
the date of the receipt thereof by the tenant, 
Such an intention cannot be interpreted in 
face of the words “Your tenancy of the 
aforesaid house is determined with effect 
from today.” The language is as clear as 
it can and is capable of only one mean 
ing and one meaning alone that the tenance 
was being terminated or determined wi 
effect from 7-10-1968, the day on which the 
notice was signed. To attribute an 
intention to the landlord that the notice 
intended to terminate, the tenancy with 
effect from 8-11-1968, that is, one month 
after the receipt thereof on 8-10-1963 by the 
tenant would amount to contradicting the 
author himself. I am not aware of any rule 
of construction or reading of a document 
which will justify an interpretation of the 
said notice that it manifested an intention to 
terminate the tenancy at some future date . 
fixed by the notice. If I am correct in my 
interpretation then the argument of the learn- 
ed counsel for the plaintiff-respondent that the 
landlord having demanded vacation of the 
house by the tenant within one month of the 
receipt of the notice would be in compli- 
ance with law as it would manifest an inten- 
tion that he wanted to keep the relationship 
of landlord and tenant for a period of one 
month more, will appear to be hollow and 
without substance. For the respondent 
great reliance was placed on a Division 
Bench decision of this Court in the case of 
Ram dra v. Lala Duli Chand, AIR 1958 
All 729, I do not think the respondent can 
derive any assistance from the ratio of that ~ 
case. that case the facts were different. 
Earlier the notice for termination of the 
tenancy had been given and the subsequent 
notice which was the subject-matter of cons 
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sideration by the División Bench was a 
mere notice claiming damages for the pe- 
riod which began after the earlier termina- 
tion of the tenancy at the end of which the 
tenant was called upon to vacate the build: 
ing and deliver possession to the landlord, 
Jt was held that the subsequent notice, 
though not a notice to determine the tenancy 
was a notice to quit that satisfied one of 
the requirements of Section 111 th). In 
the instant case the tenancy was never ter- 
minated. It is difficult for me to agree with 
the submission of the learned counsel for the 
respondent that the ratio of the decision in 
the case of AIR 1958 All 729 (supra) lays 
down the law that a notice which termi- 
mates the tenancy in ‘praesent? and demands 
possession of the demised premises from the 
tenant within one month of the receipt 
thereof, can be justified as a notice to quit 
manifesting an intention of terminating the 
tenancy on the expiry of one month from 
the receipt thereof within the meening of 
Section 111 (h) read with Section 106 of 
the Transfer of Property Act. <A reference 
to certain observations of Desai, C. J., in the 
case of Ahmad Ali v. Mohammad Jamal 
Uddin, 1963 All LJ 567 = (AIR 1963 All 
581) may be of some help in this connec. 
tion. The learned Chief Justice’s observa- 
tion at page 570 of the report is as follows:- 
“There is undoubtedly a distinction be- 
tween terminating the tenancy at once and 
calling upon the tenant to deliver posses- 
sion after 80 days and terminating tenancy 
after 80 days in the former case the relation- 
pa of landlord and tenant comes to an 
end at once and the tenant jis given a right 
to remain in possession for 80 days either 
as a licensee or as a tenant on sufferance, 
whereas in the later case he remains a tenant 
for 80 days.” 
I hold the notice Ext. V, the material part 
of which is quoted above, does not meet the 
requirements of Section 111 (h) read with 
Section 106 of the Transfer of Property Act. 
It, therefore, failed to terminate the tenancy 
and the defendant tenant was not Hable to 
be ejected. 
6. The result is that this appeal is 
artly allowed. The decree of the Court 
Reiser is modified and the suit of the plaintiff 
in regard to the relief for eviction of the 
defendant from the house in suit stands dis. 
missed. ‘The defendant-appellant would be 
entitled to half of his costs throughout. 
Appeal partly allowed. 
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Testamentary Suit No. 2 of 1968, D/- 
17-12-1969, 
; (A) Succession Act (1925) Section 61 
— Execution of will — Objector alleging 
fraud in the execution of will — Burden lies 
on him to prove fraud — Plea not support- 
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ed by sufficient particulars cannot be consi- 
dered. AIR 1951 SC 280, Foll. (Para 6) 


(B) Evidence Act (1872), Section 45 — 
Expert evidence — Evidence not conclusive. 
AIR 1963 SC 1728 & AIR 1967 All 64, 
Rel. on, (Para 30) 


(C) Evidence Act (1872), Section 3 — 
Appreciation of evidence — Identification 
of thumb impressions —- Tests indicated. 

In the microscopic sense, no. two im- 
pressions of the same digit or thumb of the 
same individual are ever identically similar, 
even though they may have been obtained 
at the seme time and under the same set 
of conditions, The pattern and the se- 
quence of the ridge characteristics however 

ill always be the same. The patterns 
should be examined first. If the patterns 
are different, it is a conclusive proof that 
the impressions are of different persons. If 
the patterns are the same, the core and the 
delta should be located, If the various ridge 
characteristics are all found in the same 
order in the impressions under comparison, 
it can be safely stated that the impressions 
are from the same finger or thumb of the 
same individual. Likewise, the ridge cha- 
racteristics are also determined from the delta 


as a starting point, and the ridges interven- 
ing between the core and the delta may also 
be counted, (Para 82) 


(D) Succession Act (1925), Section 63 
» Attestation on assurance — Effect. 

Attestations on mere assurance are, of 
course, quite illegal and contrary to Sec. 68 
of the Act, but they are neither so uncom- 
mon nor so rare as to be ruled out. 

(Para 84) 

(Œ) Evidence Act (1872), Section 3 — 
Appreciation of evidence — Use of unsatis- 
factory evidence, 

Ever a conjecture or an assumption 
which could explain otherwise inexplicable 
facts is not without some basis in direct evi- 
dence. This direct evidence can be discard- 
ed entirely as unreliable if there is better evi- 
dence to support the party’s case, Even unsa- 
tisfactory evidence can be made use of. Cir- 
cumstantial evidence, not infrequently, indi- 
cates the truth more wnerringly than direct 
testimony. AIR 1967 All 64, Rel, on. 

(Para 86) 

(ŒE) Evidence Act (1872), Section 3 — 
Appreciation of evidence — Evidence of 
garse belonging to respectable class — 

ue, 


Witnesses, even of the respectable class 
and honourable profession, are not free from 
the proclivity to so state facts that their 
statements suit what they believe to be just 
rather than represent what has actually 
taken place. Scruples tend to vanish even 
in such a witness, if the witness believes that 
his evidence, though untruthful in some res- 
pects, serves what he regards as a justifiable 


i Para 3 

(G) Registration Act (1908), Section 42 
—— Deposit of will — There is presumption 
of regularity of proceedings for deposit — 


ee z 
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Presumption however does not dispense 
with need to prove due execution of will 
deposited. (Para 38) 


(H) Succession Act (1925), Section 63 
— Execution of will — Thumb impression 
— Generally impression of left thumb to be 
taken — Practice at certain place of taking 
right thumb impressions of females to be 
proved, (Para 39) 


(I) Evidence Act (1872), Section 114 

— Non-production of material witnesses — 

Presumption that their testimony would have 

damaged petitioner's case held should be 
raised in the circumstances of the case. 

(Para 43) 

(J) Succession Act (1925), Sections 59, 

63 — Execution of will — Burden of proof 

— Propounder must remove doubts introduc- 

or proved facts surrounding execution of 


Apart from the specife statutory re- 
quirements for it, including attestation by 
two witnesses, found in Section 68 of the 
Act, proof of due execution of a will in- 
volves removal of reasonable doubt about 
its due execution which may arise from prov- 
ed facts. The burden which Section 101 of 
the Evidence Act places upon the propoun- 
der of a will can, no doubt, be discharged 
by giving evidence which, as required by 
Section 3 of the Evidence Act, satisfies the 
hypothetical prudent man that the facts to 
be proved existed. Prudence, however, em- 

loys varying tests, depending partly upon 
the type of case to be decided and partly 
upon the whole set of facts and circumstan- 
ces of the particular case under considera- 
tion, in order to reach satisfactory conclu- 
sions. The special rule that, so far as wills 
are concerned, the propounder must remove 
reasonable doubts, introduced by proved 
facts surrounding the execution of a wi 
just as a prosecution case in a criminal trial 
has to be proved beyond reasonable doubt, 
has been adopted in this country. It can be 
justified on grounds of prudence. People of 
this country do not regard it as an obloquy 
or a departure from the norms of correct 
conduct for an owner of property to fail to 
make a will before dying, Testamentary 
disposition of property is still the exception 
and. not the rule here, It is generally re- 
sorted to for exceptional reasons. The usual 
and ordinary modes of thought and con- 
duct of affairs by property owners at a 
particular time in a country are not irrele- 
vant in considering the circumstances in 
which an alleged will is said to have been 
made. There is, of course, no prejudice 
against making in this country. But, 
the fact that it is generally made in unusual 
or exceptional circumstances here is worth 
remembering as it may place the burden 
of proving those circumstances upon the 
ponui of the will, if its genuineness 
ecomes doubtful. The social context and 
the possibilities of perpetrating fraud and 
of exploiting the infirmities o 
body of the weak or the aged, which will- 
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making offers to the unscrupulous, could 
also ee ee the meticulousness and rigour 
with which circumstances surrounding the 
alleged execution of a will are to be examin- 


ed when suspicious features are present. 
Though merely suspicious but exploitable 
circumstances will not be sufficient to dis- 


pel the effect of the testimony of so com- 
pletely reliable a witness as an Advocate of 
the High Court is expected to be, the testi- 
mony of an Advocate, acting as an attest- 
ing witness, cannot be accepted when 
there is some evidence in the case which 
can only be explained on the assumption 
that the version contained in his testimony 
about the execution of the will is not cor- 
rect on a matter of crucial importance. 
Although, it is enough ordinarily, for prov- 
ing due execution of a will, that the require- 
ments of Section 68 of the Succession Act are 
satisfied prima facie, on credible evidence 
produced, yet, the position is altered and 
a rigorous scrutiny of all the facts and cir- 
cumstances becomes obligatory when facts 
of a case reveal suspicious circumstances. 
It is true that, if a caveat is filed alleging 
the exercise of undue influence, fraud, or 
coercion in respect of the execution of the 
will propounded, such pleas may have to 
be proved by the caveators; but, even with- 
out such pleas circumstances may raise a 
doubt as to whether the testator was acting 
of his own free will in executing the will, 
and, in such circumstances, it would be a 
art of the initial onus to remove any such 


egitimate doubts in the matter. Case law 
discussed. (Paras 7, 8, 12, 38) 
Cases Referred: Chronological Paras 


(1968) AIR 1968 SC 947 (V 55) = 
1968-2 SCR 292, K. V. Subbaraju 
v. C. Subbaraju 15 
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(1963) AIR 1963 SC 1728 (V 50) = 
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Mohd. Issa 
(1962) AIR 1962 SC 567 (V 49) = 
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(1959) AIR 1959 SC 443 (V 46) =. 
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Radha Krishna and K. Sarup, for Plain- 
tiff; A. K. Misra, for Defendants. 


ORDER :— This is a petition under 
Section 270 of the Indian Succession Act, 
1995, (hereinafter referred to as the Act), 
for the probate of the alleged will of the 
petitioners mother-in-law, Smt. Jaggo Bai, 
who died at Banda, on 81st of October, 
-1961. The petitioners case is that Smt. 
Jaggoo Bai had duly executed her last will 
and testament on 26-10-1961 in triplicate at 
the same time and place, One of the al- 
leged identically worded wills was deposited 
with the District Registrar on 28-10-1961, 
through a lawyer, Dwijendra Nigam. The 
second was said to have been deposited with 
Dwijendra Nigam, the lawyer who had 
drafted and attested the will. The third 
was alleged to have been found in the box 
of the deceased after her death. The appli- 
cant was to be, under the three identical 
wills, the executrix of the will and the ad- 
ministratrix of the property left by the testa- 
trix. 

2. A pedigree of the family is given 
in the petition. The petitioner, Smt. 
Kamla Kunwar, is shown there as the second 
wife of Beni Chand, the only son of Smt. 
Jaggo Bai. The first wife of Beni Chand, 
Smt. Chameli, died perhaps long ago. Her 
descendants are shown as a widowed daugh- 
ter, Smt. Chandrakanta, who has two sons 
who are living, and a daughter, Smt. Chan- 
drabhaga, who is dead but whose two sons 
are alive. The petitioner has rapleadeds 
as opposite party No. 1, Ratan Lal, the only 
issue of Smt. Gopa Bai, one of the three 
daughters of Smt. Jaggo Bai. The other 
two daughters of Smt. Jaggo Bai had died 
issueless, The petitioner impleaded Beni 
Chand, her husband and only son of Smt. 
Jaggo Bai, as opposite party No. 2. The 
remaining eight opposite parties are descen- 
dants of Smt. Jaggo Bai through Beni Chand. 
The pedigree set up by the petitioner differs 
from that given by Beni Chand only in so 
far as it does not show Smt. Ved Kumari, 
the third wife of Beni Chand, through whom 
Beni Chand had five sons. 


3. The will purports io deprive 
Beni Chand of all rights in the property ex- 
cept that of residence for his lifetime only 
in one house, on the grounds, that, he had 
squandered lakhs by indulging in immora- 
lity “(badchalni)”; that, he ad neither 
resided with nor served the testatrix; that, 
he had filed civil and criminal cases against 


wedded wife (i.e. the petitioner) a beggar. 
The principal object of the attack in the 
will seemed to be Beni Chand’s third wife, 
Smt, Ved Kumari (described as done) 
and the five sons of Beni Chand throug 
her who get nothing under the will. The 
petitioner and opposite parties Nos. 3 to 10 
are the apparent real beneficiaries in the 
will. Ratanlal, pme party No. 1, was 
ostensibly deprived by the will of any right 
to the properties involved on the ground that 
he is well off, But, according to Beni 
Chand, the only contestant, the will is de- 
signed to conceal the fact that Ratanlal is 
a beneficiary as his sisht to a house, which 
is said to be disputed by Beni Chand, is ac- 
knowledged in the will. 


4. The case taken up by Beni 
Chand reveals a long history of litigation 
going back to suit No, 237 of 1886, Deo 
Kunwar v. Man Kunwar, which went up to 
the Privy Council (reported in (1895) ILR 
17 All 1 (PC)); over the properties which 
had devolved on Smt. Jaggo Bai in 1890. 
Smt. Jaggo Bai had filed a Suit No. 481 of 
1890 against her mother Smt. Deo Kunwar 
and her aunt Smt. Man Kunwar for a decla- 
ration of her interest as a life-estate holder. 
Beni Chand alleged, in his  written-state- 
ment, that devolution of the deceased’s pro- 
perty, criginally consisting of several villa- 
ges, including Bazar Kaithiganj, which is. 
one of the properties covered by the above 
mentioned will, was governed, under the 
Crown Grants Act, 1895, by the terms of the 
grant. It is also alleged that, when Beni 
Chand married a lady of his own choice 
(called Ved Kumari) in 1928, his mother, 
Smt. Jaggo Bai, got annoyed and gifted all 
her properties in favour of the beneficiaries 
of the will now set up by the petitioner. 


Beni Chand’s case is that he had to 
bring a suit for the cancellation of the gift- 
deed which was decreed in terms of a com. 

romiss so that the pii made by Smt, 
isko Bai were cancelled and the deceased 
accepted the position that she had only a 
life-interest in the properties in her posses- 
sion. Beni Chand’s written statement also 
mentions a suit brought in the year 1944 
against his deceased mother to restrain waste 
as a result of which a family arrangement 
was said to have been arrived at wherein 
the deceased again admitted that she had 
only a life-interest and no power to alienate 
or transfer the property by a gift or will, 
Beni Chand also set up an estoppel against 
Kamla Kunwar’s right to file an application 
for probate by reason of having signed some 
compromise in Suit No, 8 of 1989. Accord- 
ing to the objector, the correct valuation of 
the property left 2 the deceased Smt: 
Jaggo Bai was Rs. 5,90,000/-. As re 

the actual execution of the will, the case 
taken up by the objector is set out, in para- 


` 
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aph 13 of his written statement, as fol- 
Jows:— 

“That the so-called will has been pre- 
pared in collusion with Sri Dwijendra Nigam 
at the time when Jaggo Bai became uncons- 
cious from 26th October, 1961, and they 
have managed to remove the valuables and 
left Smt. Jaggo Bai uncared for to die which 
is supported by medical certificate.” 

The objector did not admit the correctness 
of the assertion made by the petitioner that 
the will was duly executed on 26-10-1961. 

5. A number of issues were framed 
by the District Judge of Banda in whose 
court the petition was originally filed and 
where it was being heard before it was 
transferred to this Court, Learned counsel 
for the objector contended, before the evi- 
dence of the petitioner, which had already 
started in the court of the District Judge 
of Banda, could begin in this Court, that 
the petitioner was estopped from filing an 
application under Section 270 of the Act. 
All that he could indicate was evidence in 
the shape of admissions in the documents 
mentioned in the written statement of Beni 
Chand. It was pointed out to the learned 
counsel for the objector that mere admissions 
were not enough to operate as estoppels 
within the meaning of Section 115 of the 
Evidence Act and that the right to make an 
application under Section 270 of the Act 
was conferred by statute, It was also indi- 
cated to learned counsel that, in exercise of 
testamentary jurisdiction, this Court is not 
really concerned with questions of right or 
title to the property for which an ordinary 
title suit is the proper remedy. ereafter, 
the two sides concentrated upon and led 
evidence in this Court on the first two 
issues only. These had been framed by the 
District Judge, Banda, as follows:— 

“1. Whether Smt. Jaggo Bai had exe- 
cuted any will on the 26th October, 1961, 
in favour of the petitioner in respect of the 

operty specified in the petition as alleged ? 
Tf so, was she in a fit state of mind at the 
time when she executed the will? 


2. Whether Smt. Jaggo Bai was in un- 
conscious state at the time when the will in 
question is alleged to have been executed by 
her and whether the will was prepared in 
collusion with Sri Dwijendra Nigam ?” 


The issues, as framed above, dealt with 
the question of mental capacity of the 
deceased at the time of the alleged execu- 
tion as a part of the first issue, framed on 
due execution of the will, although it was 
mentioned separately. But, it was repeat- 
ed in the second issue where the alleged 
collusion of the lawyer, Dwijendra Nigam, 
has been, rather confusingly, lumped toge- 
ther with the very different question of the 
alleged mental incapacity of the deceased. 
The parties, however, seemed to be under 
no misapprehension as to what was really 
in issue. This could very well be re-stated 
as follows in a single issue:— 
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_, Did Smt. Jaggo Bai duly execute the 
will in accordance with law on 26-10-1961 
while she was in a fit state of mind to do 
so 


6. The first issue, as reframed 
above, indicates the correct position emerg- 


ing from the pleadings of the parties. The 
objector had put the appl ant to strict 
proof of due execution of the wi The 


could not be said to have been duly 
executed if the deceased was not shown to 
be in a fit state of mind at the time of the 
execution of the will or was not shown satis- 
factorily to have affixed her thumb impres- 
sions to the three identically worded wills 
said to have been executed at the same time 
and place one after the other. So far as 
any collusion of Dwijendra Nigam and any 
other person is concerned, such a plea, 
mpita fraud, has to be supported by 
sufficient particulars. As sufficient parti- 
culars of the alleged collusion or fraud are 
not given by the objector, upon whom the 
urden of proving such allegations lay, it 
is not” possible to consider a case of collu- 
sion or fraud here. e law on this point 
is well settled (see; e. g. Bishundeo Narain 
v. Seogeni Rai, AIR 1951 SC 280 at p. 283). 
The case, therefore, reduces itself into one 
in which all that need be determined is 
whether the applicant has proved due ex- 
ecution of the alleged will. In determin- 
ing this question, special rules applicable to 
roof of due execution of wills have to be 
ept in view. 


7. Apart from the specific statutory 
requirements for it, including attestation 
by two witnesses, found in Section 63 of 
the Act, proof of due execution of a will in- 
volves removal of reasonable doubt about 
its due execution which may arise from prov- 
ed facts. The burden which Section 101 of 
the Evidence Act places upon the propoun- 
der of a will can, no doubt, be discharged 
by giving evidence which, as required by 
Section 8 of the Evidence Act, satisfies the 
hypothetical prudent man that the facts to 
be proved existed. Prudence, however, 
employs varying tests, depending partly 
upon the type of case to be decided and 
partly upon the whole set of facts and 
circumstances of the particular case under 
consideration, in order to reach satisfactory 
conclusions. The special rule that, so far 
as wills are concerned, the propounder must 
remove reasonable doubts, introduced by 
proved facts surrounding the execution of a 
will, just as a prosecution case in a crimi- 
nal trial has to be proved beyond reasonable 
doubt, has been adopted in this country. It 
can be justified on grounds of prudence. 


8. Unlike the ancient Romans, 
amongst whom will-making became a widely 
prevalent custom, so much so that it was 
considered practically a -hall-mark of res- 
pectability, people of this country do not 
regard it as an obloquy or a departure from 
the norms of correct conduct for an owner 
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of property to fail to make a will before 
dying. Testamentary disposition of property 
is still the exception and not the rule here. 
It is generally resorted to for exceptional 
reasons such as the ones sought to be made 
out in the will under consideration in the 
instant case. The usual and ordinary modes 
of thought and conduct of affairs by pro- 
perty owners at a particular time in a coun- 
try are not irrelevant in considering the cir- 
cumstances in which an alleged will is said 
to have been made. There is, of course, no 
prejudice against will-making in this country. 
But, the fact that it is generally made in 
unusual or exceptional circumstances here 
is worth remembering as it may place the 
burden of proving those circumstances upon 
the propounder of the will if its genuineness 
becomes doub The social context and 
the possibilities of perpetrating fraud and 
of exploiting the infirmities of mind and 
body of the weak or the aged, which will- 
making, offers to the unscrupulous, could 
also explain the meticulousness and rigour 
with which circumstances surrounding the 
alleged execution of a will are to be examin- 
ed when suspicious features are present. 


9. Even in England, where will 
making is more prevalent than in this coun- 
try, the law, as set out by Gajendragadkar 
J. in H. V. Iyengar v. B. N. Thimmaja- 
mma, AIR 1959 SC 448 at p. 453 is as 
follows:— 


* “Jarman on Wills’ (Jarman on ‘Wills’— 
Vol, I, 8th Edn. p. 50) says that the general 
tule is ‘that the onus probandi lies in 
every case upon the party propounding a 
will and he must satisty the conscience of 
the Court that the instrument so propound- 
ed is the last will of a free and capable 
testator. He adds that, ‘if a will is rational 
on the face of it, and appears to be duly 
executed, it is presumed, in the absence of 
evidence to the contrary, to be valid’ 
Similarly, Williams on ‘“Executors and 
Administrators’ (Williams on ‘Executors and 
Administrators’ Vol. 1 18th Edn. p. 92) has 
observed that, goa speaking, where 
there is proof of signature, every- 
thing else is implied till the contrary is prov- 
ed; and, evidence of the will having been 
read over to the testator or of instructions 
having been given is not necessary’. On the 
other hand, Mr. Viswanatha Sastri, for res- 
pondent No. 1, contends that the statements 
on which the appellant has relied refer to 
wills which are free from any suspicion and 
they cannot be invoked where execution of 
the will is surrounded by suspicious cir- 
cumstances. In this connection, it may be 
pan to point out that, in the same text 

ooks, we find another rule specifically men- 
tioned. “Although the Rule of Roman 
Law,” it is observed in Williams, “that ‘Qui 
se cripsit haeredem’ could take no benefit 
under a will does not prevail in the law of 
England, yet, where the person wo pre- 
pares the instrument, or conducts its execu- 
_ tion, is himself benefited by its dispositions, 
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that is a circumstance which ought gene- 
rally to excite the suspicion of the Court, 
and calls on it to be vigilant and zealous 
in examining the evidence in support of the 
instrument in favour of which it ought not 
to pronounce unless the suspicion is remov- 
ed, and it is judicially satisfied that the 
paper does express the true will of the 
eceased (Williams on “Executors and Ad- 
ministrators’ Vol. 1, 18th Edn. ‘p. 98)” 


10. Learned counsel for the peti- 
tioner cited Parker v. Felgate, (1883) 8 PD 
171, where it was held, in the case of a 
testatrix who had given detailed instructions 
found entered in the books of her solicitor, 
that a will executed in accordance with these 
instructions and shown to her by her 
doctor, at a moment when she was aroused 
temporarily from her state of coma, so that 
she could signify her assent to the i 
without its contents having been read out 
to her, was a valid will. In that case, the 
evidence of the doctor and of the lady who 
had actually signed on behalf of the testa- 
trix after the testatrix had signified her 
assent, as well as the evidence of the solici- 
tor,. were there. The Court found nothing 
in this evidence to arouse any suspicion. 


11. In Battan Singh v. Amir Chand, 
1947 AC 161 the Privy Council observed: 

“Their Lordships are further of opinion 
that the principle enunciated in (1883) 8 PD 
171 should be applied with greatest caution 
and reserve when the testator does not him- 
self give instructions to the Solicitor who 
drafts the will, but to a lay intermediary 
who repeats them to the Solicitor. The 
probabilities for error in transmission and 
the understanding and of description in such 
a situation are obvious, and the Court ought 
to be strictly satisfied that there is no 
ground for suspicion, and the instructions 
given to the intermediary were unambiguous 
and clearly understood, faithfully reported 
by him and HEHE epprsiended by the 
Solicitor, before making any presumption in 
favour of validity.” 


12. A case relied upon strongly by 
the petitioners counsel was: I, N. Singh v. 
Smt. Kamta Devi, AIR 1954 SC 280. Here, 
the trial Court had entirely believed the 
testimony of one attesting witness, Sahdeo 
Singh, an Advocate and a zamindar, who 
used to pay Rs, 4,000/- per annum as land 
revenue. But, the High Court, on an appeal 
to it, had doubted the execution of the will 
due to a number of circumstances, such as 
the provision for marriage only of the sole 
heir, a minor daughter of testator, and the 
donation of the rest of the propery to 
Thakurji, the fact that the will had not been 
either registered or a Wen with the Dis- 
trict Registrar, and the fact that Sahdeo Singh 
was a friend of Ishwardeo Narain Singh, a 
step brother of the testator, who had been 
appointed the executor of the will and the 
manager of the private charity which was 
the principal legatee under the will. Other 
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witnesses were also produced by the appli- 
cant for probate. But, the Supreme Court, 
in agreement with the trial Court, which had 
the additional advantage of seeing witnesses 
depose, saw no reason to disbelieve Sahdeo 
Singh. This case certainly indicates that 
merely suspicious but explicable _circumstan- 
ces will not be sufficient to dispel the effect 
of the testimony of so completely reliable a 
witness as an Advocate of this Court is 
certainly expected to be. But, this case is 
not an authority for the proposition that 
the testimony of an Advocate, acting as an 
attesting witness, must be accepted even 
when there is some evidence in the case 
which can only be explained on the assump- 
tion that the version contained in his testi- 
mony about the execution of the will is 
mot correct on a matter of crucial import- 
ance. 


18. Subsequent decisions of the 
Supreme Court have left no doubt what- 
soever that, although, it is enough ordina- 
rily, for proving due execution of a will, that 
the requirements of Section 68 of the Act 
are satisfied prima facie, on credible evi- 
dence produced, yet, the position is alter- 
ed and a rigorous scrutiny of all the facts 
and circumstances becomes obligatory when 
facts of a case reveal suspicious circumstan- 
ces. Thus, in H. V. Iyengar’s case, AIR 
1959 SC 448 (supra), Gajendragadkar, J., 
said, at p. 452: 


“There may, however, be cases in 
which the execution of the will may be 
surrounded by suspicious circumstances. The 
alleged signature of the testator may be 
very shaky and doubtful and evidence in 
support of the propounder’s case that the 
signature in question is the signature of the 
testator may not remove the doubt creat- 
ed by the appearance of the signature; the 
condition of the testator’s mind may appear 
to be very feeble and debilitated: and evi- 
dence adduced may not succeed in remov- 
ing the legitimate doubt as to the mental 


capacity of the testator; the dispositions 
made in the will may appear to be unna- 
tural, improbable or ae in the light of 


relevant circumstances; or, the will may 
otherwise indicate that the said dispositions 
may not be the result of the testator’s free 
will and mind. In such cases, the Court 
would “naturally expect that all legitimate 
suspicions should be completely removed 
before the document is accepted as the 
last will of the testator. The presence of 
such suspicious circumstances naturally tends 
to make the initial ouns very heavy; and, 
unless it is satisfactorily discharged, courts 
would be reluctant to treat the document 
as the last will of the testator. It is true 
that, if a caveat is filed te the exer- 
cise of undue influence, fraud or coercion 
in respect of the execution of the will pro- 
pounded, such pleas may have to be prov- 
ed by the caveators; but, even without such 
pleas circumstances may raise a doubt as 
to whether the testator was acting of his 
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own free will in executing the will, and, in 
such circumstances, it would be a part of 
the initial onus to remove any such legiti- 
mate doubts in the matter.” 


It was also observed there (p. 452): 


“It is in connection with wills that pre- 
sent such suspicious circumstances that de- 
cisions of English Courts often mention 
the test of the satisfaction of judicial con- 
science. It may be that the reference to 
judicial conscience in this connection is a 
heritage from similar observations made by 
ecclesiastical Courts in England when they 
exercised jurisdiction with reference to wills; - 
but any objection to the use of the word 
‘conscience’ in this context would, in our 
pinton, be purely technical and academic, 
if not pedantic. The test merely emphasi- 
zes that, in determining the question as to 
whether an instrument produced before the 
Court is the last will of the testator, the 
Court is deciding a solemn question and it 
must be fully satisfied that it had been 
validly executed by the testator who is 
no longer alive” ~ 


14. In Rani Purnima Debi v. K. K. 
Narayan Deb, AIR 1962 SC 567 the 
Supreme Court reiterated the principles laid 
down by it ia H. V. Iyengar’s case, AIR 
1959 SC 443 (supra). It held that, among 
the circumstances creating doubts which the 
propounder of the will had to remove before 
succeeding, were the shaky and doubtful 
character of the signature of the testator 
in that case. It observed: 


E Y “The condition of the testators 
mind ht sppoar to be very feeble and 
debilitated and evidence adduced might not 
succeed in removing the legitimate doubt 
as to the mental capacity of the testator; 
the dispositions made in the will might 
appear to be unnatural improbable or un- 
fair in the light of relevant circumstances; 
or the will might otherwise indicate that 
the said disposition might not be the result 
of the testator’s free will and mind. In such 
cases, the Court would naturally expect 
that all legitimate suspicions should -be 
completely removed before the document 
was accepted as the last will of the testator.” 


15. In Shashi Kumar Banerjee v. 
Subodh Kumar Banerjee, ATR 1964 SC 529, 
the Supreme Court followed its earlier deci- 
sions in Iyengar’s, AIR 1959 SC 448 (supra) 
and Rani Purnima Debi’s, AIR 1962 SC 
567 (supra) cases. In K, K. Subbaraju v. 
C. Subbaraju, AIR 1968 SC 947, the Sup- 
reme Court held, in conformity with its 
earlier decisions, that the onus of proving 
testamentary capacity of the testator, by 
showing that he was a major, rests on the 
person relying upon the will. 


16. After this catena of consistent 
decisions of the Supreme Court, clearly in- 
dicating the mode of proving due execution 
of a will set up and the extent of the bur- 
den resting upon the propounder of the 
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will, there is really no need to discuss other 
cases cited by learned counsel on this sub- 
ject. Mention may, however, be made of 
three more cases especially cited by learn- 
ed counsel to support their respective sides. 
On one side of the line separating cases 
of satisfactory proof from those of unsatis- 
factory proof fall DeSouza v. DeSouza, 
AIR 1956 Madh Bha 246 and Januava 
Dasi Bairagin v. Hari Das, 1957 All LJ 667 
where the evidence of the lawyer who had 
drafted the disputed will was accepted as 
it could not be seriously questioned. In 
DeSouza’s case, AIR 1956 Madh Bha 246, 
(supra), there was evidence of the Chaplain 
attending the testator in addition to the 
evidence of the vakil who had drafted and 
attested the will, and there was no conflict 
between this evidence and any other evi- 
dence relating to the execution of the will 
in the case. In Januava Dasi’s case, 1957 All 
LJ 667 (supra), V. Bhargava, J., held the evi- 
dence of a single attesting witness, who 
had also drafted the will as a lawyer, to be 
sufficient to prove due execution, but, it was 
indicated there that non-production of other 
witnesses of the execution of the will could 
be taken into account with other suspicious 
circumstances if these had been consider- 
able or weighty enough for discarding the 
will. In V. Servai v. L. S. Servai, ATR 1930 
PC 24, the disputed will was held to fall 
on the other side of the line and was reject- 
ed, as a result of suspicious circumstances 
among which was the fact that the testator’s 
signatures on the will looked like scrawls 
by = person unable to hold the pen pro- 
perly. 


17. ` In the case before me, the facts 
and circumstances preceding the execution 
of the alleged will by the testatrix, depriv- 
ing Beni Chand of his rights, show that the 
lady had made similar dispositions earlier 
in her lifetime. Beni Chand himself alleg- 
ed that Smt, Jaggo Bai was displeased with 
him since his third marriage with Smt. Ved 
Kumari, said to be a Punjabi lady of an- 
other caste, so that Smt. Jaggo Bai had gift- 
ed. away her properties to some of the 
legatees of the will under consideration. 
But, these donations were cancelled when 
Beni Chand litigated with his mother. 
Documentary evidence showing preceding 
events, read as a whole, indicate a weak- 
ness or fickleness or instability of the mind 
of Smt. Jaggo Bai which make the ‘real 
meaning of any purported donation or dis- 
poe of property by Smt. Jaggo Bai 

ighly problematical and uncertain. 


18. There is a document in Urdu 
signed by Smt. Jaggo Bai, in Hindi, and 
signed in English Ratanlal, opposite 


party No. 1, as a witness, which was ex- 
ecuted as long as 29th May, 1988, (Ex. 
D. 87). It was evidently given by Smt. 
Jaggo Bai to Beni Chand,- Ratanlal wrote 
there over his signature in English: “sign- 
ed before me.” I have compared Smt. Jaggo 
Bais signature, in Hindi, and Ratan Lals 
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signature, in English, with other signatures 
of theirs on documents on record, There 
can be no mistake or doubt about the 
enuineness of these signatures. This 
ocument and a number of other documents 
filed by Beni Chand could not be proved 
by the evidence of Beni Chand himself. He 
is said to be lying ill at Delhi. But, it was 
apparently in the custody of Beni Chand 
who filed it, and, it purports to have been 
scribed by the Mukhtar-i-am of Smt. Jaggo 
Bai more than twenty years ago, the period 
given in Section 90 of the Evidence Act as 
amended in its application to Uttar Pradesh. 
Ratanlal himself, it was suggested, was 
her mukhtar-i-am and pairokar. 


Learned Counsel for the petitioner 
could not contend that this document was 
not admissible under Section 90 of the 


Evidence Act. He confined his objections 
to admissibility of other documents which 
be more than twenty 


do not pupa to 
years old. In this document, purporting to 
be the last will of Smt. Jaggo Bai, she stat- 
ed that, by executing a will on 28-10-1981, 
ostensibly depriving Beni Chand of all his 
rights in property, as a result of consulta- 
tions with some lawyers, it was never the 
intention of Jaggo Bai to really deprive her 
son Beni Chand of any rights. She stat- 
ed there that the will executed by her on 
98-10-1931 was “utterly fictitious and arti- 
ficial” (bilkul Farz? aur “‘Masnooi’) intend- 
ed only to teach her son a lesson as he 
had shown some disobedience to her, but, 
as he had mended his ways, she was de- 
claring her will of 28-10-1981 as cancell- 
ed and void. This document gives rights 
in all her belongings to Beni Chand after 
her death. It is significant that it is wit- 
nessed by Ratanlal who is also thé mukhtar- 
iam and pairokar of the petitioner. A letter 
written on 30-5-1931 by Smt. Jaggo Bai to 
Beni Chand indicates that Smt. Jaggo Bai 
was not wantin in love and affection 
towards her only son and was displeased 
with him only because of his third marriage 
with Smt. Ved Kumari described by her to 
him as “your Arya Samaji wife’. She 
leads with her son, in this letter, not to 
e angry with her. 


19. There is also, on record, a 
certified copy of a compromise decree of 
the Court of the Civil Judge of Banda in 
a Suit No. 8 of 1939 (marked Ex, A-4) 
filed by Beni Chand against Smt. Jaggo 
Bai, the petitioner Smt. Kamla Kunwar, 
Smt. Chandrabhaga, Smt, Chandrakanta, and 
two others. It shows that Smt. Jaggo Bai 
had again made dispositions of property in 
favour of Smt. Kamla Kunwar, and Smt. 
Chandrabhaga and Smt. Chandrakanta, the 
two daughters of Beni Chand, on 3-5-1937 
and 26-4-1939. These dispositions were 
also declared to be fictitious and illegal and 
void by Smt. Jaggo Bai herself in the com- 
promise which was signed also by the peti- 
tioner Smt. Kamla Kunwar and other 
defendants in that ‘case. After that, Suit 
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No. 6 of 1944 was brought by Beni Chand 
against Smt, Jaggo Bai to restrain waste. 
Again, a compromise decree was passed in 
this suit (Ex. A-7). Its terms show that 
Smt. Jaggo Bai not only acknowledged once 
more that she had o a life-interest in 
the properties in suit but she appointed 
Beni Chand to manage the properties. Past 
litigation and relations between the mother 
and son are relevant here only in order to 
judge how far the disputed will could be 
a genuine and seriously intended disposi- 
tion or either a spurious document or a part 
of make-believe. The question whether 
Smt. Jaggo Bai had the legal right to make 
a testamentary. pann of any of the 
properties covered the -will is not, as 
already indicated, to be decided here. What 
does this background reveal? 


20. Firstly, we _ find that, 
ever Smt. Jaggo Bai had purported to 
make any disposition of prope 
seemed to deprive her son of his rights, 
she had gone back on her action and 
declared it to be fictitious and void. Her 
rather whimsical actions revealed a mind, 
such as she ossessed, torn between a 
mothers Jove for her only son and _ the 
influences to which it was likely to have 
been subjected by interested persons in 
order to induce her to punish her son, ap- 
parently for no greater sin than that of 
having married a lady outside the ‘biradari’ 
through whom Beni Chand had five sons, 
by making dispositions in favour of those 
of her own ‘biradari’ If her past course 
of conduct disclosed a purpose in her mind, 
it was a spasmodic one of punishment of 
her son from time to time. She used to 
declare whenever, according to her own 
notions, the purpose was served, that the 
purported disposition was unintended, ficti- 
tious, and void. In these circumstances, 
stronger evidence than that which could 
otherwise suffice would be required to esta- 
blish a genuine will making which was not 
meant to be a mere make-believe, even if 
Smt. Jaggo Bai’s thumb impressions on the 
alleged will in triplicate had been indis- 
putably proved, 


21. Secondly, it is significant that, 
although the mother and son had been Hti- 
ating for years in the past, Smt. Jaggo Bai 
had never, in the course of that litigation, 
accused her son of any immorality or extra- 
vagance. Hence, bald allegations of loose 
living and extravagance against Beni Chand, 
made for the first time in the disputed will, 
which have not been supported by any 
other evidence whatsoever, could not be 
meant to be taken at all seriously and could 
very well be the out come of inventive 
minds other than that of Smt. Jaggo Bai. 


22. It is true that Smt, p Bai 
seemed to have abused Smt. Ved Kumari, 

e third wife of Beni Chand, so that Beni 
Chand filed a criminal complaint under 
Section 500, I. P. !C, against his mother 
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for calling his third wife, who is said to 
be educated and to have served as a 
Municipal Commissioner, a ‘dashta’ or a 
kept woman. The record of that case was 
summoned and is before me. It shows 
that, on 80th August, 1961, Shrimati Jaggo 
Bai filed an eppreaton, through her coun- 
sel, Sri Dwijendra Nigam, withdrawing the 
words used by her so that it was to be 
deemed that they were never uttered. The 
case between mother and son was compro- 
mised. In these circumstances, the language 
used by Smt. Jaggo Bai to abuse Smt. Ved 
Kumari, which was soon withdrawn, could 
not amount to any allegation of immorality 
or of loose living against Beni Chand. 


23. The criminal case also evidenc- 
ed the rather curious mentality of Smt. 
Jaggo Bai. She invariably withdrew, after 
some time, whatever shẹ had done to injure 
or punish her son or his educated third 
wife when she either believed that the 
purpose of the act had been served or 
when her son took some legal action about 
it. The aged ladys periodic actions against 
her son were like performances in a Gil- 
bert and Sullivan comic opera. This back- 
ground made it certainly difficult to know 
what the lady really meant when she either 
took or proposed some action purporting to 
disinherit her son or to deprive Smt. Vi 
Kumari or her children of their expectations. 
Such a lady could be easily instigated by 
interested persons into taking some aciion 
purporting to disinherit her son if she was, 
at any time, displeased with him because, 
according to her way of thinking, such 
action was a form of punishment which 
could reform her son. 


È At the time when the will was 
said to have been executed, there was a 
dispute pending, before the District Judge 
of Banda, between Smt. Jaggo Bai and 
Beni Chand, which certainly provided a 
good cause for Smt. Jaggo Bai to indulge 
in another act of intended punishment 
which may not, as in the past, be really 
intended, if the ladys own declarations in 
the e are to serve as guides, to have 
any legal effect, The dispute, in what has 
been referred to by counsel, and also in evi- 
dence given, as the “bond case,” arose out 
of the terms of the compromise decree in 
Suit No. 6 of 1944 mentioned above. The 
record of the “bond case” was also summon- 
ed and it is before me. It shows that Smt. 
Jaggo Bai wanted delivery of zamindari 
abolition compensation bonds to her per- 
sonally and not to her son, but Beni Chand, 
who purported to act under a power of 
attorney, said to have been executed by 
Smt. Jaggo Bai, wanted the delivery of 
the bonds to be made to him. After the 
objection of Smt. Jaggo Bai on 6-5-1961, 
Beni Chand had prayed, on 27-5-1961, that 
the bonds may not be handed over to Smt. 
Jaggo Bai but be deposited in a bank as 
provided in the decree dated 10-11-1949 in 
Suit No. 6 of 1944. By an order passed 
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on 25-11-1961, the District Judge held that 
the application of Smt, Jaggo Bai to deliver 
bonds to her had abated due to the death 
of Smt. Jaggo Bai. Thus, the dispute be- 
tween the mother and son was unresolved 
at the time when the questioned will was 
alleged to have been executed. 


25. In the situation disclosed above, 
there was nothing unnatural or improbable 
if, as Sri Dwijendra Nigam (P. W. Q), 
deposed, Smt: Jaggo Bai had told him, as 
her lawyer, when she came to the court 
of the District Judge on 21-10-1961, in con- 
nection with the bonds’ case, that she want- 
ed to execute her i Sri Dwijendra 
Nigam stated that Smt. Jaggo Bai then 
visited him at his house on 22-10-1961 at 
about 4 or 5 p. m. with Ratan Lal, and 
that some facts were noted by him in order 
to draft a will, He said that, on 24-10- 
1961, Smt. Jaggo Bai sent him a list of her 
porma He stated that he sent word to 

er that he would come to her house on 

26-10-1961 with the will duly drafted. So 
far, I can find no reason to discard the 
testimony of Dwijendra Nigam (P. W, 2). 


26. Dwijendra Nigam (P. W. 2) 
went on to assert: that, he visited Smt. 
Jaggo Bai on 26-10-1961, at about 12 noon, 
with the typed will in triplicate, an origi- 
nal and two typed carbon copies of its 
three pages; that, after reading the will out 
to Smt. Jaggo Bai, according’ to whose 
instructions slight alterations were made in 
it, he took the impressions of a thumb of 
Smt. Jaggo Bai on each page of each of 
the three typed wills, one after the other; 
that, he obtained the signatures of attesting 
witnesses, Ratanlal and Mool Chand Bajpai, 
another lawyer, and that, he signed the wills 
himself as an attesting witness then and there 
and gave one of these in a sealed cover to 
the lady. It is this part of the evidence of 
Dwijendra Nigam which, unfortunately, has 
revealed cracks, in the light of a close scru- 
tiny of the thumb impressions on the three 

ills, a fingerprint expert’s evidence, and facts 
and circumstances mentioned below. The 
more these cracks were probed and examin- 
ed, the wider and more irreparable they 
eppented to become so that it is not pru- 
ent, in my opinion, to believe that this 
part of the evidence in the case is also 
correct, On the other hand, all proved 
facts and circumstances of the case fit in 
with each other only on the assumption that 
is part of Dwijendra Nigam’s version is 
not really correct, 


27. The original typed will on which 
an attempt could have been made to take 
the impressions of Smt. Jaggo Bai contains 
at least two blotches on the first page and 
one on the second suggesting that the first 
attempt to take thumb impressions on the 
document had to be abandon Each of 
these three blotches were crossed out with 
a pen. Dwijendra Nigam admitted, under 
cross-examination, that the first attempt to 


Kamla Kunwar v. Ratan Lal (Beg J.) 


ALR. 


take Smt. Jaggo Bai’s thumb _ impressions 
with ink from the pad he had brought with 
him had failed. He explained that this was 
due to his defective inkpad so that a fresh 
inkpad had to be purchased from the market 
and brought before the interrupted proceed- 
ing could be resumed after a few minutes 
only. But, if Dwijendra Nigam’s version 
was correct, the twe.ve alleged thumb im- 
pressions of Smt. Jaggo Bai, one on each of 
the two pages and two on the 
third and last page of each of 
the three identically worded wills, had been 
taken one after another from the same digit 
or thumb at the resumed proceeding so that 
there could not be a marked difference either 
in the creases or in the formation of ridges 
registered by the thumb used. 


28. When the learned counsel for 
the caveator cross-examined Sri Dwijendra 
Nigam about the marked differences between 
the size and creases of thumb impressions 
on the original and the two carbon copies 
of the will, he avoiced the subject on the 
plea that he was not an expert. Thus, ac- 
cording to the petitioner’s pivotal witness, 
on whose solitary testimony the whole case 
of execution of the will rests, the crucial 
issue in the case could only be resolved by 
an expert’s evidence, But, the petitioner 
had not even attempted to support the case 
by either an  expert’s evidence or 
even by submitting any previous or proved 
other thumb impressions of the testatrix for 
comparison. The testatrix could sign and 
had signed as well as thumb impressioned 
documents such as a mukhtarnama (Ex. D-2) 
proved by the caveator. But Dwijendra 
Nigam said that she had given up signing 
due to tremor in her hand and that he knew 
this for a period given by him as two to five 
years. It was, however, not proved that 
Smt. Jaggo Bai, who had signed the pur- 
ported will of 29-5-1988, was incapable of 
signing her allegedly more solemn and serious 
and last and genuine will of 26-10-1961. 
Be that as it may, the petitioner’s case rests 
on the allegation that Smt. Jaggo Bai did 
execute the will of 26-10-1961 by putting al- 
together twelve impressions of the same 
thumb on the origiral typed will and two 
carbon copies of it. 


29. As the petitioner had not sub- 
mitted any previous thumb impression of 
Smt. Jaggo Bai for comparison, although the 
question of genuineress of thumb impres- 
sions on the three identical wills was serious- 
ly disputed, I looked into the records of 

e bond case and the criminal case for 
other thumb impressions of Smt. pgr Bai. 
There I find nothing more helpful than 
blotches with faint suggestions of ridges and 
creases sometimes which cannot, in so far 
as anything can be made out of them, be 
found to tally with the relatively clear im- 
pressions on the will on the two carbon 
copies. We have, therefore, to turn to the 
evidence of the caveator about the thumb 
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impressions of Smt. Jaggo Bai supported by 
an expert’s evidence. : 


80. There is no doubt that the evi- 
dence of an expert is not conclusive (See: 
Ishwari Prasad v. Mohd, Isa, AIR 1963 
SC 1728). I have indicated, in Devi Prasad 
v. State, ATR 1967 All 64 at p. 73, how 
expert evidence is to be used to assist the 
Court in forming its own opinions on dis- 
uted questions. In the case before me, 

e evidence of the eg Sri Mohini 
Mohan Sen Gupta, only brings out clearly 
helps one to appreciate the inescapable 
significance of what is there on record in the 
form of the twelve alleged thumb impres- 
sions of Smt. Jaggo Bai on the three wills 
and the prove umb impressions of Smt. 
Jjaggo Bai which include one found in the 
record maintained at the District Registra- 
tion Office. Sri Ram Asrey Nigam (D. W. 1), 
the Chief Registration Clerk, was summoned 
with what was called ‘Register No. 8 on 
which the left thumb impression of Smt. 
Jaggo Bai was taken when she executed a 
mukhtamama (Ex. D-2) in favour of four 
persons. The particulars given of the lady 
tally with Smt. Jaggo Bai and the contents 
of the mukhtarnama, entered in a register 
known as ‘Register No. £, were shown to 
be those of the original mukhtarnama prov- 
ed to have been executed by Smt. Jaggo Bai 
and produced (Ex, D-2) by the caveator. 


The expert photographed and magni- 
fied the thumb impression there and two 
other proved thumb impressions of Smt. 
Jaggo Bai and compared them with the dis- 
puted ones. The proved thumb impressions 
are of the “whorl” type and bear no re- 
semblance to the “loop” types found on the 
three wills (Court Ex. 1 and Court Ex. 2 
and Ext. 4). It was after this evidence that 
the petitioner’s side alleged that the proved 
thumb impressions were of the left thumb 
and the disputed ones were of the right 
thumb. Sri Dwijendra Nigam then made a 
further and subsequent statement, before 
the Commissioner appointed by this Court, 
that all the thumb impressions on the di 
puted wills were of the right thumb. 

81. There were, however, such 
marked differences between the thumb 
impressions on the original will and 
the two carbon copies, as regards 
formation of ridges and the creases 
found in the impressions, that the matter 
was put to Sri Sen Gupta, the finger-print 
expert, so as to elicit his opinion on the 
uestion whether they could be of the same 
Bomb or digit. He was quite definite that 
they could not be of the same digit. The 
reason given by him, that the loop type on 
the original is very markedly different from 
the loop type on the two carbon copies, is 
obviously correct. The loop type on the ori- 
ginally typed will is like an erect bulb with 
ridges on the two sides converging sharp- 
ly towards each other and then narrowing 
into a neck. The loop on the carbon copies 
is stublike and drooping on one side wi 
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ridges of the two sides running at first 
almost parallel and then moving away from 
each other. It is not possible for the two 
kinds of loops to have been made by the 
same digit or at least not by the same surface 
of the same digit. Neither Dwijendra Nigam 
nor the learned counsel for the petitioner 
could say anything which may explain these 
very obvious divergencies. Indeed, Dwi- 
jendra Nigam had stated that he had him- 


self held Smt. Jaggo Bařľs thumb when 
taking the impressions so that the 
possibility of such marked differen- 
ces due to mere clumsiness or very 
different parts of the same digit 
touching the paper could hardly be ther 
if his version was correct. And, the very 


authority cited bed learned counsel for the 
petitioner only helped to bring out and con- 
firm the correctness of the opinion that the 
impressions on the ah aged typed will and 

e will on each of the two carbon copies 
could not be of the same digit or at least 
not of the same surface of a digit. 


82. Mr. Radha Krishna, learned 
counsel for the petitioner, relied on a short 
book by Mr. M. K. Mehta on “The Identi- 
fication of Thumb Impressions and Cross- 
Examination of Finger Print Experts” (2nd 
Edition 1968) where we find (at page 20); 


“In the microscopic sense, no two im- 
pressions of the same digit or thumb of the 
same individual are ever identically similar, 
even though they may have been obtained 
at the same time and under the same set of 
conditions”, 

After observing that these differences may 
be due to variations in the pressure of the 
thumb, in the area or surface which con- 
tacts the paper, and in the position in which 
the contact is made, it is stated there (p. 24): 


“No matter what may be the cause of 
superficial difference, the fact will always 
remain that the pattern and the sequence 
of the ridge characteristics will always be 
the same.” 

And, we also find there (page 26) 

“To begin with, the patterns should be 
examined first. If the ptem are different, 
it is a conclusive proof that the impressions 
are of ‘different persons. If the patterns 
are the same, the core and the delta should 
be located.” 

Then, it is stated there (page 26): 


“If the various ridge characteristics are 
all found in the same order in the impres- 
sions under comparison, it can be safely 
stated that the impressions are from the 
same finger or thumb of the same individual. 
Likewise, the ridge characteristics are also 
determine om the delta as a starting 
point, and the ridges intervening between 
oe core and the delta may also be count- 


33. Now, applying the tests given 
in the book mentioned above, I find that the 
opinions of Sri M. M. Sen Gupta (D. W. 8) 
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are faultless. The proved thumb impres- 
sions of Smt. Jaggo Bai are of the whorl 
type and the disputed ones are all of the 
loop type. But, the loops in the originally 
typed will (Court Ex. 1) are of the variety 
found in illustration 88 (at p. 27), and the 
loops made on the carbon copies (Court Ex. 
2 and Ext. 4) are of the variety found in 
Illustrations 89 and 40 (pages 86 and 87) 
given in the book cited. After counting the 
ridges between the core and the delta in 
the two types on Court Ex, 1, on the one 
hand, and on Court Ex. 2 and Ex. 4 on the 
other, it will be found that they could not 
possibly be of the same surface of a digit. 
Therefore, the digits must be at least presum- 
ed to be different. There is no evidence 
that Dwijendra Nigam so took the thumb 
impression from the same digit, althou 
he held it with his hand, as to deliberately 
bring different parts of the digit inte contact 
with the paper in order to give the impres- 
sion that they were taken from different 
digits. The chances of such marked dif- 
ferences as we actually find creeping in due 
to mere accident seem so remote that they 
were not even put in cross-examination to 
Sri Sen Gupta whose definite and unequivo- 
cal opinion, that the digits used in making 
the thumb impressions on the criginally 
typed and carbon copies of the will were 
different, remained absolutely unshaken. 


34. Another matter on which the 
version of Sri Dwijendra Nigam exposed it- 
self to a serious attack was that he deposed 
that, after the execution of the will, one 
copy was sealed and given to Smt. Jaggo 
Bai, another was taken by him to be pre- 
sented to the District Registrar, and a third 
was kept by him in a sealed cover for his 
record. At frst, the original typed copy, 
said to have been found in a box of Smt. 
Jaggo Bai, was not ponora in Court. It 
was only produced after an application made 
by Beni Chand for its production, It was 
marked as Court Exhibit 1. The will pro- 
duced from the custody of Sri Dwijendra 
Nigam was marked Court Ext, 2. Both 
these wills were produced under the orders 
of the District Judge, and, therefore, they 
were, after correction of marks, marked as 
Court Exhibits. The will on the carbon 
copy which was deposited with the District 
Judge was marked Ext. 4, and its sealed 
cover was marked Ex. 5 and is found indors- 
ed by Sri Dwijendra Nigam as follows: 


“This cover contains the ‘will’ of Smt. 
Jaggo Bai daughter of Seth Uttam Ram 
Gujarati, Vaish r/o Seth Ji Ka Bara, Gula- 
maka, Banda. Submitted by Dwijendra 
Nigam Vakil her counsel (duly authorised 
agent of Smt. Jaggo Bai), Dwijendra Nigam 
28-10-1961”, 

Now, Dwijendra Nigam deposed, under 
cross-examination, that the cover in which 
he had sealed his copy of the will was not 
preserved or was lost, So, we do not know 
what was written on it. It is, however, 
deposed by him that the cover in which the 
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will said to have been handed over to Smt. 
Jaggo Bai immediately after the execution 
of the will and then found in her box was 
contained is Court Exhibit No, 8, marked on 
11-1-1967. This cover also bears the fol- 
lowing indorsement in Sri Dwijendra 
Nigam’s writing in English: 

“This cover contains the ‘Will of Smt, 
Jaggo Bai daughter of Seth Uttam Ram 
resident of Seth Ji Ka Bara, Gulam 
Banda, Dwijendra Nigam 28-10-1961” 


Dwijendra Nigam admitted having made 
the indorsement and having put this date 
there. It is evident that, on 26-10-1961, 
there was no point in putting down “28-10- 
1961” on the cover. This was the date on 
which the will was deposited in Court. No- 
body knew, on 26-10-1961, when it would 
be deposited. The indorsement of a differ- 
ent date on 26-10-1961 would be false and 
meaningless. The particular date indorsed 
is tell-tale. It is also perhaps not without 
some ee that the sealed cover bore 
the seal of Smt. Sarup Rani Nigam, the 
wife of Sri Dwijendra Nigam, which was 
likely to be kept at his residence by Mr. 
Dwijendra N. Nigam and not taken around. 
Therefore, the suggestion could be made 
on behalf of the caveator, on very substan- 
tial and otherwise inexplicable grounds, that 
the will was not actually executed on 26- 
10-1961, but it must have been kept in 
readiness to get it thumb marked b 
Smt. Jaggo Bai if she was well enou 
to execute it. As Smt. Jaggo’s Baľs con- 
dition worsened, it was perhaps not thought 
safe to wait any longer. The three iden- 
tical wills were probably sent to Dwijendra 
Nigam on 28-10-1961 with the assurance 
that they were thumb marked by Smt. Jaggo 
Bai. A copy must have been deposited on 
28-10-1961 with the District Registrar in 
hot haste with thumb impressions on it 
believed by Dwijendra Nigam to be those 
of Smt. YJaggo Bai, but which, most pro- 
bably, were not hers at all or else they 
could have been shown to tally with at least 
one previous thumb impression of the testa- 
trix. Mool Chand Bajpai, like Dwijendra 
Nigam, may have signed on mere assurance. 
None of the attesting witnesses had writ- 
ten, as Ratanlal wrote on the purported 
previous will of 29-5-1933. “Signed before 
me.” Attestations on mere assurance. are, 
of course quite illegal and contrary to sec- 
tion 68 of the Act, but they are neither so 
uncommon nor so rare as to be ruled out. 


85. Proved facts and circumstances 
of this case can be satisfactorily explained 
only on a hypothesis or conjecture of the 
kind set out above. Otherwise, how could 
28-10-1961 appear on Court Ex. No. 8 in 
Dwijendra Nigam’s own writing, if he did 
not, as he could not on his own version, 
see Court Ex. No. 3 between 26-10-1961 
and its production in Court? He was speci- 
fically asked, in cross-examination, whether 


he handed over the will immediately after 
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execution to Smt. Jaggo Bai or sent it to 
her afterwards. His answer was that one 

was’ sealed and given to Smt. Jaggo 
Bai and one was taken by him to be pre- 
sented to the District Registrar and a third 
was kept by him for his own record. In 
the examination-in-chief, the witness had 
stated that the sealing was done in the pre- 
sence of Smt. Jaggo Bai after the execution 
of will, and he had also admitted making 
the indorsement of the date on the sealed 
cover court Ex. 3 given to Smt. Jaggo Bai. 
In paragraph 8 of the petition, it is stated 
that one will (produced later from sealed 
cover Court Ex. 8) was found in Smt. Jaggo 
Bai’s box. There is no suggestion anywhere 
that this will was taken by Dwijendra Nigam 
and then sent back on 28-10-1961 or that 
Dwijendra Nigam met Smt. Jaggo Bai after 
26-10-1961, Thus, Dwijendra Nigam’s ver- 
sion does not explain the date on the tell- 
tale Court Ex. 3, but the hypothesis or con- 
jecture made above, could explain it as 
28-10-1961 was probably the date on which 
three wills were brought to Dwijendra 
Nigam and one was returned in a sealed 
cover after the illegal attestations made on as- 
surance. I do not put this inference at a 
higher Jevel than a conjecture or reasonable 
doubt that it may be true because, although 
Dwijendra Nigam was questioned about the 
time when the will was Co to Smt. Jaggo 
Bai, he was not specifically questioned about 
the date given on Court Ex. 8, and, there- 
fore, no opportunity was given to him, as 
it should have been, to explain what the 
date on Court Exhibit No. 3 meant. As I 
have already explained above, the law, in 
such cases, is that the propounder of the 
will must remove such reasonable doubts 
before succeeding. 


36. What I have described as a 
hypothesis or conjecture can, no doubt, be 
supported further by the direct evidence of 
some facts submitted by Beni Chand. The 
caveator actually produced two businessmen, 
Kashi Prasad (D. W. 4) and Bhaggu Teli 
(D. W. 5), and a doctor-cum-insurance-agent, 
Dr. Ramesh Gupta (D. W. 6), to prove that 
Smt. Jaggo Bai was in a state of coma on 
26-10-1961 and was very ill when they saw 
her few days earlier on a customary visit 
at a festival, The suggested inference was 
that she did not regain consciousness after 
she had gone into coma so that execution 
of a will by her on or after 26-10-1961 was 
not possible. It is not necessary to discuss 
either the evidence submitted by the cavea- 
tor about the condition of Smt. Jaggo Bai 
on and after 26-10-1961 or the evidence, 
also given by the caveator’s witnesses, that 
she had no right thumb at all, as it had been 
amputated due to gangrene, but only a left 
Tab to be able to make an impression 
with. 


There is material in the evidence of the 
three witnesses mentioned above to cast 
doubts on their complete veracity. They 
may have tried to prove, by alleging meet- 
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ing or seeing Smt. Jaggo Bai, as though they 
were intimate friends of hers, what they 
may have only heard, Their evidence is 
mentioned only to show that even a conjec- 
ture or an assumption which could explain 
otherwise inexplicable facts is not without 
some basis in direct evidence. This direct 
evidence could and would have been dis- 
carded entirely as unreliable if there had 
been better evidence to support the peti- 
tioner’s case. Even unsatisfactory evidence 
can be made use of in the manner indicated 
by me in Devi Prasad’s case (supra). In the 
instant case, the version of the otherwise 
unreliable witnesses fits circumstantial evi- 
dence, which not infrequently indicates the 
truth more unerringly t direct testimony, 
better than the version of a witness which 
would have been preferred if the thumb im- 
pressions and the date on Court Ex. 8 had 
not damaged it so much. 


8% Unfortunately, witnesses, even 
of the respectable class and the honourable 
profession to which Mr. Dwijendra Nigam 
no doubt belongs, are not free from the pro- 
clivity to so state facts that their state- 
ments suit what they believe to be just rather 
than represent what has actually taken 
place. ag tend to vanish even in such 
a witness, if the witness believes that his 
evidence, though untruthful in some res- 
pects, serves what he regards as a justifiable 
end. Even if this is not the real explana- 
tion of the obvious conflict between the ver- 
sion of Dwijendra Nigam and the proved 
facts and circumstances of the case discussed 
above, the testimony of the lawyer cannot 
in the particular circumstances disclosed 
above, be enough to prove due execution of 
the disputed will. As there are substantial 
grounds to doubt its correctness, other facts 
and circumstances, which may have been 
otherwise explicable and insufficient to reject 
the evidence of Dwijendra Nigam, cannot 
be ignored and may also be mentioned here. 


38. Firstly, there is an entry, in the 
counterfoil of the receipt for money paid at 
the time of the deposit of the will with the 
District Registrar showing that only Rs. 10/- 
was charged, But, in every case in which 
an application for deposit of a will is made 
Rs. 10.50 is the proper charge according to 
the Registration Clerk. The prescribed 
charge of 50 nP. for the application was, 
therefore, not shown to be made at the time 
of the deposit of the will. According to 
Dwijendra Nigam’s version, there was both 
an application and his vakalatnama attached 
to it bearing a thumb impression of Smt. 
Jaggo Bai. 


Learned counsel for the caveator, on 
the other hand, suggested that these were 
not there at all and that Sri Nigam had no 
authority to deposit the will but had 
managed to get it done due to his influence 
and importance in the District. The state- 
ment of the Registration Clerk, Ram Asrey 
Nigam (D, W. 2), shows that, even if there 
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was an application and vakalatnama it must 
have been weeded out although no entry 
could be shown disclosing that they were 
there and were then weeded out. Neither 
the Registration clerk nor learned counsel 
for the petitioner could explain how no re- 
ceipt for 50 nP. to be charged for the ap- 
plication is to be found. In most other 
cases of deposit of documents, the total 
charge shown is Rs. 10.50 nP. This is only 
a suspicious feature suggesting that the de- 
posit may have been managed, in great 
haste, without even complying with all the 
formalities. But, on the other hand, there 
is a presumption of regularity of proceed- 
ings for the deposit of the will which the 
caveator did not entirely rebut. This pre- 
sumption, however, does not dispense with 
the need to prove due execution of the wi 

deposited which is a different matter. 


39. Secondly, although beneath 
each of the twelve alleged thumb impres- 
sions of Smt. Jaggo Bai there is an indorse- 
ment in Hindi showing that it was her thumb 
impression, it is not indicated there whether 
it is the left or right thumb impression, This 
could be a circumstance suggesting that Sri 
Dwijendra Nigam was not there at all when 
somebody put down the thumb impressions. 
Otherwise, as a presumably careful lawyer, 
who had gone to get the solemn act of exe- 
cution of a will performed, he would have 
noted it. Dwijendra Nigam’s explanation 
that this was due to inadvertence is cer- 
tainly unsatisfactory. In the bond case, 
where two thumb impressions, which are 
also little more than mere blotches, were 
taken on the last page of an affidavit on 
which Dwijendra Nigam is shown as the 
identifier of Smt. Jaggo Bai, one of these 
is indicated as “R. T. I”. Dwijendra Nigam 
asserted that he had a ‘conviction’ that right 
thumb impressions only of females were to 
be taken in accordance with the practice in 
Banda. ‘This statement did not improve 
matters. The left thumb impressions of 
Smt. Jaggo Bai on the three proved docu- 
ments, including one on an official record 
ant in the Registration Office at Banda, re- 
pelled the unsubstantiated allegation of any 
general practice at Banda at variance with 
the following instructions contained in 
Rule 808 of the Registration Manual: 


“The impressions taken shall be of the 
left thumb, e left thumb be defective 
or injured, the right thumb, or any other 
digit may be used, and a note made in the 
register and on the document of the parti- 
cular digit employed.” 

It is true that this rule was not binding on 
Sri Dwijendra Nigam. But, if a lawyer by 
rofession takes it upon himself to con- 
uct a proceeding which is to serve as a 
substitute for registration, for which he is 
paid a fee, he could be expected, te protect 
himself, to be not less cautious and prudent 
than the Registrar. he had a peculiar 
“conviction” about the thumb impressions of 
females taken in Banda, he would have pro- 
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vided evidence of such a notion by at least 
indicating in the document itself which digit 
he had utilised. The omission to show this 
on the alleged wills is highly suspicious in 
the context of other facts discussed above. 
It suggests that Sri Dwijendra Nigam was 
not there when somebody’s thumb impres- 
sions were taken on the wills. 

40. Thirdly, the alleged attesting 
witnesses have only signed the wills. ere 
is nothing to show, apart from the statement 
of Dwijendra Nigam, that Smt. Jaggo Bai 
had put her thumb impressions before the 
alleged attesting witnesses. Even the word 
“witness” or the word “attested” is not found 
anywhere on the will. Slight omissions of 
this kind are not quite insignificant in the 
context of facts discussed earlier, 

41. Fourthly, if Smt. Jaggo Bai was 
“hale and hearty” (words used by Dwijen- 
dra Nigam) and strong and healthy enough 
to attend the Court of the District Judge 
on 21-10-1961 and to visit Sri Dwijendra 
Nigam’s house on 22-10-61 to instruct him 
it is difficult to understand why Sri Dwijen- 
dra Nigam, who was, apparently, not very 
familiar with requirements of prudence or 
with precautions to be taken for showing 
due execution of wills, did not advise Smt. 
Jaggo Bai to either get the will registered, 
or, at least to go personally with him to the 
District Registrar to get her will deposited. 
On 22-10-1961, there was no reason, ac- 
cording to Sri Nigam’s version, to anticipate 
either any incapacitating illness, much less 
the sudden subsequent demise, of Smt. 
aggo Bai. His statement that he took upon 

imself to visit her house at about 12 noon 
on 26-10-1961, without even having been 
asked to do so, to get the will executed, be- 
cause he respected her, seems unconvincing 
although it may be true. 

42, Fifthly, although Dwijendra 
Nigam stated that he had noted the instruc- 
tions of Smt, Jaggo Bai, no note showin 
that this was done was produced. Indee 
if Smt. Jaggo Bai had taken back the 
abusive term ‘dashta’, used for Smt. Ved 
Kumari, and _had to face criminal prosecu- 
tion for it, she was not likely to instruct 
her lawyer to use such a term again so soon 
for Smt. Ved Kumari. She and her lawyer, 
Dwijendra Nigam, could expect a fresh cri- 
minal prosecution against her if she had 
used such a language in a will in case its 
contents leaked out. Such language could 
very well be used in an atone to artificial- 
ly simulate the language of the testatrix at 
a time when it was known that her life was 

wing to a close. 


43. Lastly, there is an omission on 
the petitioners side which has, as a matter 
of law, more serious consequences in a case 
like this than the merely suspicious circum- 
stances mentioned above, The caveator had 
denied both the capacity of Smt. Jaggo Bai, 
a lady of over eighty years in age, who had 
evidently been ailing and was treated _ by 
doctors round about 26-10-1961, to execute 
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a will on that date, as well as due execu- 
tion of the will. Nevertheless, the petitioner 
produced neither any doctor who may have 
treated her and could depose about her 
physical and mental condition at the rele- 
vant time nor any alleged attesting witness 
other than Shri Dwijendra Nigam. Indeed, 
Ratanlal, impleaded as opposite party No. 1, 
an alleged attesting witness and pairokar of 
the petitioner, was present in this court 
throughout the proceedings until comments 
had been made that it was surprising that 
even Sri Ratanlal had not stepped into the 
witness box. Ratanlal was not seen in court 
during the latter part of the eager argu- 
ments. If the version of Shri wijendra 
Nigam about the execution of the will had 
been entirely satisfactory and sufficient, the 
presumption from non-production of mate- 
rial witnesses, that their testimony would 
have damaged the petitioner's case, may 
not have arisen. But, in the circumstances 
discussed above, that presumption can also 
be and should be, in my opinion, raised 
here. 
44, It may not be out of place to 
mention here that, as the caveator and the 
etitioner are related to each other as hus- 
and and wife, and Smt. Ved Kumari is 
now said to be dead, it may be possible 
for the parties to make up and to arrive 
at some settlement in their old age for the 
benefit of all concerned rather than to 
indulge in litigation of which members of 
the family concerned seem, from the back- 
ground discussed above, much too fond. 
This petition is, for the reasons given above, 
dismissed. But, in view of the relationship 
between the parties. I make no order as 


to costs. 
45. There are two applications 
pending against the Administrator ap- 


pointed by the District Judge in 1963. In 
view of the order passed above, the Admin- 
istrator is discharged. The applications 
against the Administrator will be sent to 
the District Judge, who appointed him, and 
to whom the Administrator must submit ac- 
counts, 

Petition dismissed. 
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Mahabir Prasad Sharma and others, Ap- 
pellants v. The State Transport and another, 
Respondents. 

Special e No. 625 of 1970, D/- 
5-2-1971 decided by Full Bench from order 
of reference made by Uma Shankar Srivas- 
tava, J., D/- 30-7-1970. 

(A) Constitution of India, Article 226 
—- High Court in writ proceedings cannot 
issue order or direction to Regional Trans- 
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port Authority to grant temporary permits 
— (%-Ref. Motor Vehicles Act (1939), Sec- 
tions 47 and 62) — AIR 1952 SC 192, Ap- 
plied. Case law reviewed. (Para 29) 


(B) Constitution of India, Article 226 
— Although Article 226 conferred very wide 
power on High Courts that power has its 
limitations. High Court cannot assume 
functions which are in discretion of adminis- 
trative bodies, All that it can do is to en- 
sure that administrative bodies act within 
jurisdiction, do not improperly decline to 
exercise jurisdiction and do not commit 
patent errors of law. (Para 28) 
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OAK, C. J.:— This reference arises out 
of proceedings for the grant of permits 
under the Motor Vehicles Act, 1989. Banarsi 
Das Sharma and three others have filed in 
this Court a writ petition challenging cer- 
tain orders of the State Transport Appellate 
Tribunal, U. P. and the Regional Transport 
Authority, Meerut. This is writ petition 
No. 574 of 1969. During the pendency of 
the writ petition, Banarsi Das Sharma, res- 
pondent No. 1 applied to the Court for the 
grant of temporary permits. A temporary 
permit was granted on 27-11-1969. An- 
other temporary permit was granted by the 
Court on 17-38-1970, On 30-7-1970 a single 
Judge of this Court passed an order direct- 
ing the Regional Transport Authority, 
Meerut, to grant another temporary permit 
to Banarsi Das Sharma, petitioner, effective 
from 3-8-1970 for a period of four months. 

2. Against this order of the learned 
Single Judge, dated 30-7-1970, 


a special 
appeal has been filed by two persons, Maha- 
bir Prasad Sharma and Ajayab Singh. This 


is Special Appeal No. 625 of 1970. The 
first ground in the special appeal is that the 
High Court had no jurisdiction to issue a 
temporary permit. That is a matter in the 
sole discretion of the Regional Transport 
Authorities. When the special appeal came 
up for hearing before a Division Bench on 
6-11-1970, the learned Judges considered 
that the point raised in the special appeal 
is of general importance. They, therefore, 
aati the following question to a Full 
ench:— 


“Can this Court in a proceeding under 
Article 226 of the Constitution issue an 
order or direction to the Regional Transport 
Authority to grant temporary permits?” 

8. Mr. Daya Saran Sinha appearin 
for Banarsi Das, respondent No, 2, pointe 
out that the special appeal is directed against 
an interlocutory order passed in a pendin 
writ petition. He contended that no specia 
appeal lies against such an interlocutory 
order. Mr. Sinha further pointed out that 
the impugned temporary permit was effec- 
tive for a period of four months from 8-8. 
1970. That period expired in December, 
1970. Mr. Sinha, therefore, contended that 
the special appeal has become infructuous. 
He suggested that we need not answer the 
question formulated by the Division Bench. 
We are, however, of the opinion that the 
question formulated by the Division Bench 
is of general importance, and is likely to 
arise frequently in writ petitions relating to 
transport matters. We, therefore, propose 
to answer the question referred to us. I 
express no opinion on the questions whether 
the special appeal is maintainable, and whe- 
ther it has now become infructuous, 
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4, In order to decide whether this 
Court is competent to issue a direction to a 
Regional Transport Authority to -grant a tem- 
porary permit, it will be convenient to out- 
line the general scheme of the Motor Vehi- 
cles Act, 1989 (hereafter referred to as the 
Act) for the grant of permits. Chapter IV 
of the Act provides for cantrol of transport 
vehicles, Section 42 lays down that no 
owner of a transport vehicle shall use or per- 
mit the use of the vehicle in any public 
place save in accordance with the condi- 
tions of a permit granted or countersigned 
by a Regional or State Transport Authority. 
Section 43 confers on the State Government 
power to control road transport. Having 
rogard tc the advantages offered to the 
public and such other matters, a State Gov- 
ernment may issue directions to the State 
Transport- Authority regarding grant of per- 
mits and similar matters. In the present 
case we are concerned with the grant of 
stage carriage permits. Section 47 of the 
Act lays down the procedure of Regional 
Transport Authority in considering applica- 
tions for stage carriage permits. In consi 
dering an application for a stage carriage 
permit, a Regional Transport Authority has 
to consider various matters, which have been 
enumerated in clauses (a) to (f) of sub-sec- 
tion (1) of Section 47. According to Sec- 
tion 48, a Regional Transport Authority 
may, on an application made under Sec- 
tion 46, grant a stage carriage permit or 
refuse to grant such a permit. Section 64 
provides for appeals, Any person aggrieved 
by the refusal of the State or a Regional 
Tranpa Authority to eae a permit may 
appeal to the prescribed Authority. 


5. Section 62 of the Act provides 
for temporary permits. 


“A eae Transport Authority may 
without following the procedure laid down 
in 57, grant permits, to be effective for a 
limited period not in any case to exceed four 
months, to authorise the use of a transport 
vehicle temporarily— 

(a) far the conveyance of passengers on 
special occasions such as to and from fairs 
and religious gatherings, or 

) for the purposes of seasonal busi- 
ness, or 

(c) tc: meet a particular temporary need, 
or 

o pending decision on an application 
for the renewal of a permit; 
and may attach to any such permit any 
such condition it thinks fit ...... j 


6. In the present case Banarsi Das 
Sharma and others were not seeking rene- 
wal of ary permit. Consequently, the pre- 
sent case is not covered by clause (d) of Sec- 
tion 62 of the Act. 


7. In P. J. Irani v. State of Madras, 
(AIR 1961 SC 1731) it was held that the 
power of High Courts under Article 226 of 
the Constitution is not limited to the issue 


of writs falling under particular groupings 
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such as certiorari, mandamus etc., as these 
writs have been understood in England. High 
Courts possess general power to issue any 
direction to authorities for enforcement of 
fundamental rights as well as for other pur- 
poses. 

8. In S. C. Prashar v. Vasantsen 
Dwarkadas, AIR 1956 Bom 530 Chagla, 
C. J., observed on page 533:— 

“It is too late in the day to argue that 
the powers of the High Court under Arti- 
cle 226 and Article 227 are not of the 
widest. Except for the territorial limitation 
placed upon it by the Constitution, there 
is no limit upon the right or the power of 
the High Court to issue a writ under Arti- 
cle 226 or Article 227. Undoubtedly, the 
Courts for their own guidance have put 
limitations upon their very wide power, but 
those are self apese limitations, they are 
not legal or constitutional limitations.” 


9. In T. C. Basappa v, T. Nagappa, 
AIR 1954 SC 440 it was held that, in view 
of the express provisions in our Constitu- 
tion, the Court need not now look back to 
the early history or the procedural technica- 
lities of writs in English Law, nor feel op- 
pressed by any difference or change of opin- 
ion expressed by English Judges. It can 
make an order or issue a writ in the nature 
of certiorari in all appropriate cases and in 
appropriate manner so long as it keeps to 
the broad and fundamental principles that 
regulate the exercise of jurisdiction in the 
sate of granting such writs in English 
aw. 


10. In Dwarka Nath v. I. T. Of- 
cer, Kanpur, AIR 1966 SC 81 it was held 
that Article 226 is couched in comprehensive 
phraseology, and it ex facie confers a wide 
power on the High Court to reach injustice 
wherever it is found. 

11. In Hari Raj v. Sanchalak Pan- 
chayat Raj, U. P. Govt, Lucknow, AIR 
1968 All 246, a Government servant filed 
a writ petition claiming arrears of salary. 
Dhavan, J., allowed the writ petition, and 
directed the State Government to pay the 
petitioner arrears of salary together with 
increments which had fallen due and inte- 
rest at the rate of 6 per cent per annum. 


12. In P. S. Venkataswamy v. Uni- 
versity of Mysore, ATR 1964 Mys 159 it was 
held that restrictions which High Courts 
voluntarily impose upon themselves in exer- 
cising power or jurisdiction under Article 226 
are not derived from technicalities of Eng- 
lish law but are those intended to maintain 
the character of that power as the power of 
judicial review. Recognition of any restric- 
tion which may conceivably render the 
Court helpless to interfere in a case which 
clearly calls for imterference either for the 
protection of fundamental rights or for up- 
holding the Constitution or to correct a 
clear or manifest injustice would be an ab- 
dication of power which it is not open to a 
High Court to do. In the last lysis, the 
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discretion whether or not to interfere and 
if so, what the manner and extent of such 
interference should be, must depend upon 
the facts and circumstances of each case, 
subject no doubt to principles and considera- 
tions appropriate to the idea of judicial re- 
view 


13. In American Jurisprudence, 
Second Edition, Volume 52 the law relating 
to discretion as to issuance of licence is 
etd on page 537 under paragraph 208 


us:— 

“Boards and officers charged with the 
duty or power of issuing licenses and per- 
mits usually exercise a discretionary function 
in the matter, their determination involves a 
judgment as to the right and fitness of the 
applicant, and generally calls for examining 
evidence and passing upon questions of fact. 

ere such is the case, courts may compel 
them to exercise their judgment or discre- 
tion or compel them by mandamus to de- 
cide in a particular way. If in the proper 
exercise of their power they refuse a licence 
or permit, the writ will not issue to revise 
or review their decision.” 

14, In Halsbury’s Laws of England, 
8rd Edition, Volume II it is stated on page 
85 under paragraph 160 that where a sta- 
tute, which imposes a duty, leaves discretion 
as to the mode of performing the duty in 
the hands of the party on whom the obliga- 
tion is laid, a mandamus cannot command 
the duty in question to be carried out in a 
specific way. 

15. In Sri Rama Vilas Service v, 
Chandrasekaran, AIR 1965 SC 107 it was 
held that consideration of public interest is 
an important factor in deciding claims for 
permits. Refusal of permit on the ground 
that it will make the petitioner monopolist 
was proper. 

16. In State of Mysore v. K. N. 
Chandrasekharan, AIR 1965 SC 532 the 
Mysore Public Service Commission prepared 
a list of 62 persons selected for the posts 
of Munsifs. The petitioners claimed that 
their names also should have been in the 
list of persons so selected. Mysore High 
Court directed the Commission to include 
the names of the petitioners in the list, It 
was held by the Supreme Court that the 
direction given by the High Court was 
without authority. 


17. In Govt, of India v. Smt. 
Sahodra Devi, (1969 All LJ 582) = (AIR 
1970 All 857), it was held that it is settled 
law that in a matter falling to be 
decided within the discretion of an autho- 
rity, an invalid order made by the authority 
may be quashed by the Court under Arti- 
cle 226 of the Constitution. But it is not 
open to the Court to assume to itself the 
function conferred upon that authority and 
exercise a discretion which the law in its 
wisdom has vested in that authority. 

; 18. In The State v. Mohd, Raihan, 
(Special Appeal No. 188 of 1956 decided 
on 18-4-1960 All) a single Judge of i 
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Court directed the Regional Transport 


Authority to grant a permit to the respond- 
ent. That direction was set aside in spe- 
cial appeal. The learned Judges of the 
Division Bench observed on page 7 of the 
judgment:— 

“We are, therefore, of the opinion that 
the steps taken by the respondent for get- 
ting rid of the order dated 18th October, 
1955 were mis-conceived and did not really 
give jurisdiction to the learned Judge to 
quash that order.” 

19. In Ramayya v. State of Madras, 
AIR 1952 Mad 300, it was held that Sec- 
tion 47, Motor Vehicles Act is not exhaus- 
tive. Although the Transport Authority has 
no jurisdiction to issue or refuse a permit 
without taking the matters mentioned there- 
in into consideration, the section does not 
in terms exclude from the consideration 
other matters germane to the question to be 
decided. 


20. The same view was taken by 
Jagdish Sahai, J. in Brijlal Misra v. Regional 
no Authority, Kanpur, AIR 1958 All 
890. 

21. For purposes of the present case, 
it is not necessary to decide whether the 
matters enumerated in clauses (a) to (f) of 
sub-section (1) of Section 47 of the Act 
are exhaustive or not. 
matters enumerated in clauses (a) to (f) of 
sub-section (1) of Section 47 have to be 
taken into consideration by a Regional 
Transport Authority in considering an ap- 
plication for a stage carriage permit. The 
same considerations apply to the issue of 
temporary permits under Section 62 of the 
Act. This question came up for considera- 
tion before a Full Bench of this Court in 
Shiv Charan Das Sharma v. Regional Trans- 
port Authority, 1968 All LJ 279 = (AIR 
1969 All 269). It was observed on p. 285: 

“While granting temporary permits 
under Section 62, only the procedure laid 
down in Section 56 of that Act could be 
dispensed with, but it could not be said 
that the requirements of Section 47 are 
excluded. As a matter of fact the conditions 
indicated in Clauses (a) to (d) in Section 62 
have to be taken .into consideration along 
with the matters pointed out in Section 47 
(1) (a) to (f) as also the other provisions 
of the section for considering an applica- 
tion for stage carriage permit.” 

22. In Devi Sahai v. Regional 
Transport Authority, Jaipur, ILR (1961) 11 
Raj 888, it was found that there was no 
valid ground for rejection of petitioners’ 
applications for renewal of permits, The 
Regional Transport Authority without any 
justification went on postponing considera- 
tion of the matter. It was held that the 
High Court would be justified in issuing a 
direction to the Regional Transport Autho- 
rity to renew permits of the petitioners. 

23, In Mohd. Raihan v., State of 
U. P., AIR 1956 ` Al 594, Mehrotra, J., 
directed the Regional Transport Authority 


It is clear that the - 


tő grant a permit to the petitioner. This 
decision was reversed in the Special Appeal 
No. 188 of 1956 decided on 184+1960 (All). 


24. In Mahaboob Sheriff and Sons 
v. Mysore S. T. Authority, AIR 1960 SC 
821 the Regional Transport Authority re- 
newed a permit under Section 58 (2) of the 
Act for a period of one year only. Sec- 
tion 58 lays down that the period of a per- 
mit shall not be less than three years or 
more than five years. It was held by the 
Supreme Court that it was open to the 
Court to direct the Authority to carry out 
the duty laid on it by Section 58 (1) (a) 
read with Section 58 (2) when it has grant- 
ed the renewal. 


25. In Veerappa v. Raman and 
Raman Ltd., AIR 1952 SC 192 the Supreme 
Court discussed the extent of jurisdiction 
under Article 226, and dealt with the ques- 
tion of grant of permits by High Courts. 
Consequently, the decision of the Supreme 
Court in Veerappa’s case has important 
bearing on the present case. Their Lord- 
ships observed on pages 195 and 196 thus:- 


“Jt is unnecessary for the disposal of 
this appeal to consider and decide on the 
exact scope and extent of the jurisdiction of 
the High Court under Article 226. Whe- 
ther the writs it can issue must be analo- 
ous to the writs of ‘heabeas corpus’, 
mandamus’, ‘prohibition’, ‘quo warranto’ and 
‘certiorari’ specified therein and the power is 
subject to all the limitations, or restrictions 
imposed on the exercise of this jurisdiction, 
or whether the High Court is at liberty to 
issue any suitable directions or orders or 
writs untrammelled by any conditions, when- 
ever the interests of justice so require, is a 
large and somewhat difficult problem which 
does not arise for solution now, 


cle 226 are obviously intended to enable the 
High Court to issue them in grave cases 
where the subordinate tribunals or bodies or 
officers act wholly without jurisdiction, or 
in excess of it, or in violation of the prin- 
ciples of natural justice, or refuse to exer- 
cise a jurisdiction vested in them, or there 
is an error apparent on the face of the re- 
cord, and such act, omission, error or excess 
has resulted in manifest injustice. However 
extensive the jurisdiction may be, it seems 
to us that it is not so wide or large as to 
enable the High Court to convert itself into 
a Court of appeal and examine for itself the 
correctness of the decisions impugned and 
decide what is the proper view to be taken 
or the order to be made. 


Vehicles Act is a statute 
which creates new rights and liabilities and 
prescribes an elaborate procedure for their 
regulation. No one is entitled to a permit 
as of right even if he satisfies all the pres- 
cribed conditions. The grant of a permit is 
entirely within the discretion of the trans- 
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port authorities and naturally depends on 
several circumstances which have to be 
taken into’ account. The Regional Transport 
Authority and the Provincial Transport Au- 
thority are entrusted under Section 42 with 
this power, They may be described as ad- 
ministrative bodies exercising quasi-judicial 
functions in the matter of the grant of per- 
mits. 

Gieo sses noce ‘ooro opoo oeo goso coer 

There is, therefore, the regular hierar- 
chy of administrative bodies established to 
deal with the regulation of Transport by 
means of motor vehicles. 

Thus we have before us a complete 
and precise scheme for regulating the issue 
of permits, providing what matters are to 
be taken into consideration as relevant, and 
prescribing appeals and revisions from sub- 
ordinate bodies to higher authorities. The 
remedies for the redress of grievances or the 
correction of errors are found in the statute 
itself and it is to these remedies that resort 
must generally be had. As observed already, 
the issue or refusal of permits is solely with- 
in the discretion of the transport authorities 
and it is not a matter of right.” 

26. In that case the Madras High 
Court ae the following direction to the 
Regional Transport Authority Tanjore: 

“To grant to the petitioner permits in 
respect of five buses in respect of which a 
joint application was made originally by the 
petitioner and Balasubramania Pillai and 
that in case the above buses have been con- 
demmed, the petitioner shall be at liberty to 
poe substitutes within such times as may 

e prescribed by the authorities.” 
It was held by the Supreme Court that such 
a direction was clearly in excess of powers 
and jurisdiction of Madras High Court 


It is true that in Verrappa’s case the 
Supreme Court was sanering tis question 
whether Madras High Court had power to 
grant permanent permits, whereas in the 
present case we are discussing the question 
whether this Court _is competent to issue 
temporary permits. But the broad principle 
laid down by the Supreme Court in 
Veerappa’s case, AIR 1952 SC 192 will 
equally apply to the question of competence 

High Courts to issue temporary permits 
under the Motor Vehicles Act. In Veerappa’s 
case the Supreme Court expressly laid down 
that Madras High Court had no jurisdiction 
to direct the Regional Transport Authority, 
Tanjore to grant permits to the petitioner. 
The same considerations will apply to the 
power of this Court in the matter of grant 
of temporary permits. 


28. In State of Orissa v. Madan 
Gopal, AIR 1952 SC 12 it was held that an 
interim relief can be granted only in aid of 
and as ancillary to the main relief which 
may be available to the party on final deter- 
mination of his rights ‘in suit or proceeding, 
Since this Court has no power to issue an 
order or direction to a Regional Transport 
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Authority to grant a permanent permit, if 
follows that the Court Tais no power to issue 
such an order or direction with respect to 
a temporary permit. It is true that Arti- 
cle 226 of the Constitution has conferred 
very wide power on High Courts. But it 
has been recognised by Courts that that 
wide power its limitations. A High 
Court cannot assume the functions of admin- 
istrative bodies. All that the High Court 
can do is to ensure that administrative bodies 
act within jurisdiction, do not improperly 
decline to exercise jurisdiction, and do not 
commit patent errors of law. This Court 
cannot itself dispose of matters, which are 
in the discretion of such administrative au- 
thorities. 
_ 29. My answer to the question re- 
ferred to the Full Bench is, therefore, as fol- 
lows. In a proceeding under Article 226 of 
the Constitution, this Court cannot issue an 
order or direction to the Regional Transport 
Authority to grant temporary permits. 

S. N. SINGH, J.:— 30. I agree. 

LOKOR, J.:— 31. I agree. 

BY THE COURT 

82. Our answer to the question re- 
ferred to the Full Bench is as follows. 
a preceeding under Article 226 of the Con- 
stitution, this Court cannot issue an order or 
direction to the Regional Transport Autho- 
rity to grant temporary permits. - 

33. Let the papers be returned to 
the Division Bench with this answer. 

Reference answered. 


H 
a 





AIR 1971 ALLAHABAD 321 (V 58 C 74) 
B. D. GUPTA AND H. SWARUP, Jf. 
Smt. Sarbati Devi, Appellant v. Sri Ram- 
prasad and another, Respondents. 
Second Appeal No. 2870 of 1963, D/- 
1-2-1971, from decree of Shiya Datta 
gag Ast Addl. Dist. J., Agra, D/- 25-8- 


Limitation Act (1908), Article 11 — 
Attachment before judgment becomes one 
“mm execution of decree” within the meaning 
of Article IL as soon as an execution peti- 
tion in respect of that property is presented 
and entertained by the Court. “Ref: Civi 
P. C. (1908), Order 21, Rules 58 and 63, 
Order 38, Rules 6 and 11). (Case law discus- 
sed), j (Paras 4, 9) 

Tn such a case the suit under Order 21, 
Rule 63 filed after six months from the dis- 
missal of objection under Order 21, Rule 58 
is barred under Article IL as the objection 
was filed in attachment of execution of de- 
cree and not in respect of attachment before 


judgment. (Paras 4, 
Cases Referred: Chronological Paras 
(1964) AIR 1984 Andh Pra 9 


(V 51) = 1963-2 Andh WR 348, 
Eswarappa v, Krishna Reddy z 
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(1962) 1962 All LJ 491 = 1962 All 

WR (HC) 291, Lachhman Das v: 

Mukund Das 5 
41962) AIR 1962 Andh Pra 459 

(V 49) = (1962) 1 Andh WR 176, 

V. Alvar Chetty v. M. P, Naidu 9 
(1954) AIR 1954 Mys 39 (V 41) = 

32 Mys LJ 184, Nagappa Gowda 

v. Gurapadappa 6 
(1888) 15 Ind App 123 = ILR 15 

Cal 521 (PC), Sardbari Lal v. 

Ambikaprasad 10 


Radha Krishna and g W. Mishra, for 
Appellant; C. N. Verma, Š$. Dhar and R. N. 
Bhatta, for Respondents. 


GUPTA, J.:— This isa plaintif’s 
second appeal ease out of a suit of the 
nature contemplated by Rule 63 of Order 21 
of the Code of Civil Procedure. 


2. The defence raised included a 
plea of limitation. The trial Court negativ- 
ed this plea and, having recorded its find- 
ings in plaintiffs favour on the other ques- 
tions in controversy, decreed the suit. On 
appeal by the defendant the decree of the 
trial Court was ultimately set aside on ine 
view that the suit was barred by limita- 
tion. The plaintiff then filed this second 
nppeal. It was heard by brother S. N. Singh 
and on the 28th March 1970, he passed an 
' order referring it for decision by a Division 
Bench on ‘the ground that the State of 
authorities bearing on the question of limi- 
tation was such that the case deserved 
hearing by a larger Bench. 


3. After hearing learned counsel for 
the appellant at length we have unhesita- 
tingly arrived at the conclusion that the view 
taken by the appellate court is perfectly 
correct and this appeal must fail. 


4, The property which was the 
subject-matter of the suit giving rise to this 
appeal had been attached in a prior suit 
under the provisions contained in Rule 6 of 
Order 38, Civil Procedure ‘Code i.e., it had 
been attached before judgment. The pre- 
sent appellant was not a party to that suit 
nor did she raise any objection to the afore- 
said attachment. The suit was decreed in 
April 1954 and the decree-holder having 
transferred the decree, the transferee, who 
is the principal respondent in the appeal 
before us, applied for execution of the de- 
cree on 30-9-1955. In that application he 
set forward two prayers. “The first was that 
his name be substituted in place of the ori- 
ginal decree-holder, and the second was that 
. the property under attachment be sold for 
satisfaction of the decree. The aforesaid 
application for execution was proceeded 
with and by an order passed on 19-5-1956 
the name of the transferee was directed to 
be substituted in place of the original de- 
cree-holder. Thereafter on 29-5-1956 the 
present appellant filed an objection under 
the provisions contained in Rule 58 of 
Order 21, Civil Procedure Code setting 
forward the claim that the property in exe- 
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cution belonged to her (the appellant in 
this’ appeal) and not to the judgment-debtor 
against whom the decree had been passed. 
The aforesaid objection under Or 
Rule 58, Civil Procedure Code was dis- 
missed on 21-1-1957.- Thereafter the suit 
giving rise to this appeal was filed in 
December 1957 i. e, well after expiry of 
six months from the date on which _ the 
appellant’s objection under Order 21 Rule: 58 
Civil Proceduro Code had been dismis- 
sed. There is no controversy that, under 
the amended Limitation Act as a plicable to 
U. P., the period provided in the second 
column against Article 11 in the first 
schedule of the Limitation Act of 1908 was 
only six months.- The defendant’s plea of 
limitation was based on the aforesaid arti- 
cle and it is not in controversy that if this 
article applies the suit would be barred@by 
limitation. Reliance on behalf of the plain- 
iffs was however placed on Article 120, the 
contention being that Article 11 was not 
applicable. Thus, the only question that 
cabstantially arises for consideration is whe- 
ther Article 11 is not applicable to the pre- 


sent case. In purport of his. contention 
learned counsel for the appellant has 
referred to e language of clause (i) 
of Article 11 contending that, by 


its very terms, this article is applicable only 
to cases where a claim was preferred or an 
objection had been made, to the attachment 
of property attached in execution of a de- 
cree. The learned counsel has urged that 
since in the present case attachment had 
taken place under the provisions contained 
in Order 38, Civil Procedure Code i.e., since 
it was an attachment not in execution of 
a decree but an attachment before judg- 
ment, the rule embodied in Article 11 can- 
not be applied to the present case. This con- 
tention appear to overlook the specific pro- 
visions embodied in Rule 11 of Order 38 of 
the Code which runs as follows:— 

“Where property is under attachment 
by virtue of provisions of this order and a 
decree is subsequently passed in favour of 
the plaintiff it shall not be necessary upon 
an application for execution of such decree 
to apply for a reattachment of the pro- 
perty. 
In regard to property which has been at- 
tached before judgment it is not necessary 
to get the same attached again after judg- 
ment has been obtained by the plainti 
aona the defendant and it is open to the 
plaintif, in his capacity as decree-holder, to 
proceed against that property on the footing 
that the property is available for being pro- 
ceeded against as property attached in exe- 
cution of the decree. 


5. It is settled Jaw that, for the 

oses of proceedings in execution of a 
eeraa, property attached before judgment 
in the suit in which that decree was passed 
is deemed to be property attached in exe- 
cution of that decree. Learned counsel for 
the appellant referred to the decision of a 
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Division Bench of this Court in the case of 
Lachhman Das v. Mukund Das, 1962 All 
LJ 421 as supporting the contention raised 
by him, but on an examination of the afore- 
said decision we find that far from support- 
ing the proposition contended for by the 
learned counsel, it contains numerous obser- 
vations which support the view that the rule 
embodied in Article 11 of the Limitation Act 
would be applicable to the present case. 
At the bottom of column 1 at page 422, the 
following observation is to be found: 


“Article 11 necessarily contemplates that 
an order disposing of the objection must be 
an order passed after the passing of the 
decree; since the objection is to the attach- 
ment of the property in execution of the de- 
cree the order disposing of the objection 
must necessarily be passed after the passing 
of the decree, The article cannot apply to 
an order which was passed before the pass- 
ing of the decree as in the present case, 
even if on account of certain subsequent 
events the property could be deemed to be 
under attachment in execution of it. There 
is no anomaly in a property being in attach- 
ment in execution of a decree in spite of an 
order dismissing an objection against the at- 
tachment being of a date prior to the pass- 
ing of a decree.” 

Further on, it has been observed at the top 
of the second column at page 

“A property attached before judgment 
ean never be said to be comprised withi 
the words property attached in execution of 
a decree’. en a property is attached 
before judgment, but the attachment conti- 
nues after the decree is passed and there 
is an order for sale in execution of it, then 
it may be said that the words comprise the 
property.” 

6. Another case cited by the learn- 
ed counsel for the appellant was Nagappa 
Gowda v. Gurupadappa, AIR 1954 Mys 89. 
This case arose out of a suit for declaration 
of title and six years’ limitation had already 
elapsed since the order on the objection had 
been passed. This decision is of no assis- 
tance in regard to the controversy arising 
in the present case. 

7. Another case referred to by tha 
learned counsel is Eswarappa v, Krishna 
Reddy, AIR 1964 Andh Pra 99. A perusal 
of the decision makes it clear that it pro- 
ceeded on the footing that in case of at- 
tachment in execution of a decree Article 11 
is applicable. This decision again has no 

ing on the facts of the present case. 


8. The learned counsel for the ap- 
pellant cited some other cases also but they 
are cases in which the order on the claim 
had been passed before the decree in the 
suit was Jai or before execution had 
commenced. 


9. We would like to add that a learn- 
ed Single Judge of the Andhra Pradesh High 
Court in the case of V. Alwar Chetty v. 
M. P. Naidu, AIR 1962 Andh Pra 469 has 
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analysed the position somewhat elaburately 
and recorded a number of propositions fol- 
lowing that analysis, In agreement with the 
results incorporated in propositions Nos. (iv) 
and (vi) we are of opinion that an attach- 
ment before judgment could become an at- 
tachment in execution er an execution 
petition is presented and entertained by the 
court and, further that, Article 11 weuld 
apply to cases where the claim is preferred 
in pending execution proceedings, with the 
result that by reason of the presentathon of 
the execution petition by the decree-holder 
which has been entertained by the court 
the attachment before judgment would get 
converted into an attachment in execution 
and the property in respect of which the 
claim is preferred would be deemed to be 
property attached in execution of the decree 
within the meaning of Article 11. 

10. While dealing with parallel pro- 
visions in the Limitation Act then in force, 
it was observed as far back as 1888 by Lord 
Hobhouse, recording the view of the Board 
in the case of Sardhari Lal v. Ambika Pra- 
sad, (1887) 15 Ind App 123 (PC) at p. 127, 
that the policy of the Act evidently is to 
secure the speedy settlement of questions of 
title raised at execution sales. 

` Il We are of opinion that the 
court below is perfectly right in’ its view 
that Article 11 of the Limitation Act applied 
to the facis of the present case and the 
suit was barred by limitation. 


12. In the result, this appeal is dis- 
missed with costs. 
Appeal dismissed. 


AM 1971 ALLAHABAD 323 (V 58 C 75) 
(LUCKNOW BENCH) 
K. B. SRIVASTAVA, J. 

Kandhai, Petitioner v. The District 
Operating Superintendent (Safety) N. E. 
Railway, District Offices, Hazratganj, Luck- 
now, Opposite Party. 

Writ Pet. No. 81 of 1968, D/- 25-1- 
1971. 

Constitution of India, Article 311 — 
Even where civil servant has been acquit- 
ted of a charge arising out of certain facts 
in the criminal proceedings in the Court, -he 
can be proceeded departmentally on other 
charge arising out of same set of facts, AIR 
1959 Madh’ Pra 46 & AIR 1968 Pat 300 & 
AIR 1962 Mys 84, Distinguished. 

(Para 3) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 Pat 300 (V 55) = 
1968 Lab IC 1074, Banta Singh 
v. National Coal Development Cor- 


poration 

(1962) AIR 1962 Mys 84 (V 49), 
P. E. Ponnurangam v. Mysore Govt. 
Road Transport 
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(1959) ATR 1959 Madh Pra 46 (V 46)= 
3958 Jab LJ 822, Qamarali v. State 8 

B. C. Saxena, for Petitioner; B. N. Roy, 
for Opposite Party. . 

ORDER :— In his petition under Arti- 
cle 226 of the ‘Constitution? the petitioner 
Kandhai prays for the issue for a writ of 

rohibition directing the District Operating 

juperintendent (Safety), N. E. _ Railway, 
Lucknow, the opposite party, to refrain from 
holding departmental proceedings against the 
petitioner. 

2. The facts giving rise to this peti- 
tion may now be stated, e petitioner was 
in the employment of the North Eastern 
Railway and was posted as a Gateman at 
Level Crossing Gate No. 6 at the Daliganj 
Railway Station. He failed to close the 
Level Crossing Gates at 4.28 A. M. on the 
night between 81st May/Ist June, 1963 
during the passage of 441 Parcel Express 
and thereby caused a collision between it 
and a truck, with the result that several per- 
sons received serious injuries and five of 
them died. He was arrested on June 1, 1963 
and on being released on bail, was placed 
under suspension. His services were termi- 
nated with effect from August 28, 1963 
under Rule 149, Railway Establishment 
Code, Volume I. However, he was subse- 
quently re-instated and again placed under 
suspension with effect from September 24, 
1964. In the meantime, a charge-sheet 
under Section 804-A, Indian Penal Code and 
101, Railways Act was submitted in the 
Court of a Magistrate. The petitioner and 
some others were tried under Section 804-A, 
Indian Penal Code alone and were acquitted 
on May 16, 1967. In pite of tbe acquittal, 
he was served with a charge by the oppo- 
site party for violation of paragraphs 6 and 
7 of the Station Working Rules. This charge 
was accompanied hy a‘statement of allega- 
tions which reads 

“On 1-6-1963 Shri Kandhai, s/o Shri 
Parwan while functioning as Gateman at 
Level Crossing Gate No, 6 of Daliganj Sta- 
tion failed to keep the Gates closed against 
the road traffic during the passage of 
441 Up Parcel Express after exchanging the 
alright signals, thereby causing collision be- 
tween 441 Up Express and Motor Truck 
No. USQ 2670”. 

. The petitioner made a representation asking 
the opposite party to allow him to inspect a 
document, namely, the findings of the Dist- 
rict Officers’ Joint Enquiry, but he was not 
allowed that facility on the ground that the 
document was confidential. Thereafter he 
filed the present petition for the issue of a 
writ of prohibition, referred to earlier. The 
writ petition has been opposed by a counter- 
affidavit. 

3. The learned counsel for the peti- 
tioner has urged two points only before me. 
His first contention is that if a Government 
servant is prosecuted on a charge and ac- 
quitted, then a_ subsequent ~ departmental 
proceeding on the same charge is incompe- 


ay 
. 


Kandhai v. N. E. Railway (Srivastava J.) 


ALR 


tent; and that being so, the present disci- 
plinary proceedings must either be quashed 
or the disciplinary authority commanded not 
to proceed further with it. He has placed 
reliance on some case law and it is nsces- 
sary, therefore, to refer to these. The first 
case relied upon is Qamarali v. State, AIR 
1959 Madh Pra 46, In that case, Qamarali, 
a Sub-Inspector of Police, along with some 
others, was prosecuted for offences under 
Sections 804, 381 and 201 of the Indian 
Penal Code but was acquitted honourably. 
He was then proceeded against department- 
ally -and dismissed from service. In these 
circumstances, it was urged before the High 
Court that the departmental authorities had 
no power or authority to hold a departmen- 

inquiry in respect of a matter regarding 
which, the Law Court had acquitted him. 
Tare, J., held thus:— 


“In the present case the very elementary 
pripili of natural justice had been vio- 
ated, namely, that as per verdict of a 
Court of Law, the appellant had been held 
innocent of the crime, while the departmen- 
tal authority purported to sit in judgment 
over the law Court, as if it were an appel- 
late authority. If this were permitted, the 
very foundation of the administration of jus- 
tice would tumble down. It is true that 
this Court cannot sit in judgment over the 
departmental authority as an appellate 
Court. But it is equally true that a depart- 
mental authority cannot be permitted to sit 
in judgment over a law Court, as if it were 
an oppellate authority. Therefore the charge 
framed in the departmental enquiry could 
not at all be framed, The further proceed- ` 
ings in the departmental enquiry were just a 
nullity. They can as well be ignored by 
this Court, ‘The conclusion of guilt could 
not be arrived at in the departmental en- 
quiry, as no such enquiry scula be held. If 
no conclusion of puilt could be arrived at, 
the appellant could not be called upon to 
show cause against the action proposed to 
be taken on the basis of the conclusion ar- 
rived at in the departmental enquiry.” 

The next case relied upon is Banta 
Singh v. National Coal Development Corpo- 
ration, ATR 1968 Pat 300. It was urged 
that after acquittal by a competent Criminal 
Court of Banta Singh on the charge of theft 
under Section 879 and also of the offence 
under Section 411 of the Indian Penal Code, 
it was not open to the cement to hold, 
subsequent to that acquittal, the departmen- 
tal inquiry on identical charges and record 
a finding against him and dismiss him 
thereupon. The charge sheet in the depart- 
mental enquiry showed that the charges 
that were framed against Banta Singh were 
the same as were the subject-matter of the 
Criminal Trial against him. Mahapatra, ff, 
observed thus:— 


“Sometimes both the criminal trial and 
departmental enquiry go on. There is no 
bar against that. But.if a departmental en- 
quiry is withheld till the decision of the 
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criminal trial, then that decision should be 
taken into account and cannot be overridden 
by continuing the departmental enquiry 
thereafter on the identical charges. Fur- 
thermore, if a departmental enquiry is insti- 
tuted and that ends in acquittal of the ac- 
cused, it will not be proper for the depart- 
ment again to proceed on the same charges. 
The judgment in the criminal trial in the 
present case was certainly admissible in the 
Civil Court under the Evidence Act for 
the purpose that there was a criminal case 
of identical charge and it ended in acquittal 
of the accused. The other findings or the 
evidence led in the criminal trial are ir- 
relevant, but the conclusion of the trial is 
admissible in evidence. In that view and 
following the principle laid down in the case 
mentioned above (the reference is to AIR 
1952, Madras, 853 .... I am inclined to 
accept...... that the departmental enquiry 
on the charges of the identical nature in 
the criminal trial, was not justified. 


In P. Ekambaram Ponnurangam v. 
Mysore Govt. Road Transport, AIR 1962 
Mys. 84, a view to the same effect was 
taken. Assuming, though not deciding, this 
view to be correct, I am of the view that 
all these cases are clearly distinguishable. 
The ratio decidendi of these cases is that 
if a Government servant is prosecuted on 
the criminal side on a particular charge and 
is acquitted, he cannot be proceeded against 
departmentally on the same facts and on 
the same charge. These cases do not lay 
down that if several charges arise out of 
the same facts and he is acquitted on one 
of these charges, he cannot be proceeded 
against departmentally on a second charge 
which was not the subject-matter of his 
criminal trial. In the instant case, the judg- 
ment of the criminal Court (Annexure 4) 
shows that the petitioner was tried under 
Section 804A simpliciter and was acquitted 
of that charge. Under Section 804-A, 
Indian Penal Code, whoever causes the 
death of any person by doing any rash _ or 
negligent act not amounting to culpable 
homicide, shall be punished with imprison- 
ment of either description for a term which 
may extend to two years, or with fine, or 
with both. This section, therefore, punishes 
a man for (1) causing the death of any per- 
son (2) by doing any rash and nepligant 
act. The petitioner at best cannot be de- 
partmentally proceeded against on a charge 
which comprised. the ingredients of Section 
83804-A. However, there will be no bar if 
on the same facts he is proceeded against 
on some other charge which may amount to 
negligence in the performance of duties 
endangering life, or on a charge in respect 
of breach of Working Rules for Gateman. 
Obviously, he did not stand his trial in the 
Criminal Court on these latter type of char- 
ges. Section 101, Railways Act says that if 
a Railway servant, when on duty, endan- 
gers the safety of any person (a) by disobey- 
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ing any general rule made, sanctioned, pub- 
lished and notified under the Act, or (b) by 
disobeying any rule or order which_is not 
inconsistent with any such general rule and 
which such servant was bound by the terms 
of his employment to obey, and of which 
he had notice, or (c) by any rash or negli- 
gent act or omission, he shall be punished 
with imprisonment for a term which may ex- 
tend to two years, or with fine which may 
extend to five hundred rupees, or with both. 
A comparison of Section 101, Railways Act 
with Section 804-A, Indian Penal Code, will 
make them clearly distinguishable, Under 
Section 101, Railways Act, causing death is 
wholly immaterial; and it is enough if the 
safety of any person is endangered by the 
reasons mentioned in sub-clauses (a), (b) or 
(c). It is only sub-clause (c) which ishes 
one of the ingredients of Section 83804-A 
Indian Penal Code. Sub-clauses (a) and (b 
have no relevance to a case under Sec- 
tion 38304-A, Indian Penal Code. Besides, 
the petitioner, as a Railway servant was 
bound to obey statutory or administrative 
rules regarding the closure of Level Crossing 
Gates in given contingencies. Non-closure 
may prove to be wholly harmless, because 
even if a train is passing, no accident may 
take place and yet there be a breach 
of the rule. No Railway servant can say 
that he cannot be proceeded against de- 
partmentally for breach of the rule. Para- 
graphs 6 and 7 of the Working Rules may 
ave been violated by the failure to close 
the gates, in case these were not closed. 
That is a matter for the departmental au- 
thorities to go into. I am of the view, 
therefore, that no case has been made out 
for the issue of a writ of prohibition. 


4, The second point urged before - 
me is that the statement of charges includ- 
ed a list of documents liable to inspection 
at the petitioners application. This list 
includes the findings of the District Officers’ 
Joint Enquiry. The memorandum that was 
served with the charge mentions that the 
petitioner if he so desired could inspect and 
take extracts from the documents mentioned 
in the list. It is apparent, therefore, that 
the departmental authority intended to place 
reliance upon this document and said it 
categorically in the statement of allegations 
and, therefore, the petitioner was entitled 
to inspect this document and take extracts 
therefrom, if he so desired, but the depart- 
mental authority, in the circumstances, was 
not entitled to refuse inspection or taking 
of extracts therefrom. Even though, no spe- 
cific prayer has been made for the quashing 
of the order refusing inspection or taking of 
extracts on the ground that the document 
is confidential, it appears proper to direct 
the opposite party to let the petitioner ins- 
pect and take extracts therefrom. 


5. The writ petition is dismissed 
subject to the observations about the inspec- 
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tion and taking of extracts of the document 
in question. Costs shall be easy. 
Order accordingly. 





AIR 1971 ALLAHABAD 326 (V 58 C 76) 
B. D. GUPTA AND H. SWARUP, JJ. 
M/s. Manohar Oil Mills, and another, 
‘Appellants v. M/s. Bhawani Din Bhagwan- 
din and others, Opposite Parties. 
Civil Revn. No. 1906 of 1968, D/- 21-1- 
1971 against order of Addl Civil J., Orai, 
D/- 4-9-1968. 
Contract Act (1872), Section 49 — In 
a case where the defendant’s written under- 
taking to pay an amount to the plaintiff did 
not state as to where it was to be paid, 
held, it must be paid at the place where 
plaintiff carried on business. AIR 1827 PC 
156 and AIR J966 Cal 259,-Relied on; AIR 
1960 Punj 450, Referred. (X-Ref: Civil P. C. 
(1908), Section 20 (c) ). 
Though the common law rule that a 
debtor must seek his creditor may not as a 
tule of law be applicable to India, yet it 2an 
be considered as a factor for determining 
the intention of parties as to place of pay- 
ment. (Paras 4 and 5) 
Cases Referred: Chronological Paras 
(1966) ATR 1966 Cal 259 (V 53), 
S. P. Consolidated Engineering Co. 
v. Union of India 

(1960) AIR 1960 Punj 450 (V 47) = 
62 Pun LR 462 (FB), Heeralal Gir- 
dharilal v. Baijnath Hardayal Khatri 

(1955) ATR 1955 All 669 (V 42), 
Sundarlal v, Jainarain 

(1927) AIR 1927 PC 156 (V 14) = 
54 Ind App 265, Soniram Jeetmal 
v. R. D. Tata 

B. C. Dey, J. Sarup, Rajeshwari Pd., 
for Appellants; R. S. Mehrotra, Ambika. Pd., 
for Opposite Parties. - 

GUPTA, J.:— This revision, under 
Section 115, Civil Procedure Code is before 
us in consequences of an order of reference 
by brother Asthana by reason of the faci 
that. brother Asthana was of the opinion that 
there was controversy on the question whe- 
ther the English common law principle that 
the debtor must seek the creditor was ap- 
plicable to India. After hearing learned 
counsel for the parties at some length we are 
of opinion that it is not necessary for us to 
record any opinion on the question whether 
-the said principle, as a pure principle of 
law, is or is not anpii anie in India, because, 
for the purposes of this revision it does not 
appear necessary to do so. In our opinion 
this revision must fail for the reasons which 
follow. 

2. In order to appreciate the con- 
troversy the necessary facts may now be set 
forward. The plaintiff is a firm carrying on 
business at Kalpi in the district of Jalaun, 
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whereas the praep defendant is a frm 
carrying on business at Allahabad. There 


is no controversy that transactions by way of 
sale of goods by the plaintiff to the defen- 
dant had taken place and moneys were due 
from the defendant to the plaintiff, Ac- 
counts were gone into between. the parties at 
Allahabad and a deed acknowledging liabi- 
lity to pay some amount, which as a result 
of accounting was found due to the plaintiff 
from the defendant, was also executed at 
Allahabad. The said deed was silent in re- 
gard to the place where the amount men- 
toned therein was to be paid by the defen- 
dant to the plaintiff, 


This settlement of accounts took place 
some time in 1964. In 1967 the plaintiff 
instituted a suit in the Court of Civil. Judge, 
Orai, claiming the amount found to have 
been due as a result of the settlement ar- 
rived at in 1964 after giving credit to cer- 
tain amounts, which, wales to the plain- 
tiff, had meanwhile been paid by the defen- 
dant to the plaintiff, together with some 
amount as damages and interest. The suit 
was contested and one of the pleas raised 
on defendant’s behalf was that the Court of 
Kalpi had no jurisdiction. The first issue 
pees by the learned Civil Judge ran as fol- 
ows: : 


“Has the court jurisdiction to try the 
suit ?” 

Evidence bearing on the above issue 
was recorded by the court and after hearin: 
learned counsel for the parties the learn 
Civil Judge recorded his finding on the 
issue relating to- jurisdiction, the finding 
being that the Court at Orai had jurisdiction 
to the suit. There is no controversy 
that the document’ incorporating the settle- 
ment of account which had been drawn up 
in 1964 contained no indication as to where 
ponent of the amount stated therein as 

aving been found due was to be made. On 

a consideration of the material before him 
the learned Civil Judge came to the econ- 
clusion that on the material before him he 
was unable to record a finding either that 
the money was agreed upon to be paid at ` 
Allahabad or that it was agreed upon to 
be paid at Kalpi. 


Notwithstanding the aforesaid finding, 
the learned Civil Judge had to answer the 
issue as to whether the Court at Orai had 
jurisdiction to zi the suit. The order re- 
corded by the learned Civil Judge shows 
that reliance was placed by him on the 
English common law principle that the deb- 
tor must seek his creditor and reference was 
made by him to the decision recorded by 
the Calcutta High Court in the case of 
S. P. Consolidated Engineering Co. v. 
Union of India, AIR 1966 Cal 259 in sup- 
port of the view that the aforesaid principle 
was of universal application. Thus, relying 
on the said rule, the learned Civil Judge 
recorded the finding that he had jurisdiction 
to entertain the suit. ; 


1971 


3 At the hearing of the revision 
before brother Asthana, reference on plain- 
tiffs behalf appears to have been made to 
two cases, viz., Soniram Jeetmal v. R. D. 
Tata, AIR 1927 PC 156 and Sunderlal v. 
Jainarain, AIR 1955 All 669, whereas refer- 
ence on behalf of the defendant was made 
to the decision of a Full Bench of the Punjab 
High Court in Heeralal Girdharilal v. Baij- 
nath Hardayal Khatri, AIR 1960 Punj 450. 


4. At the Peering before us the 
learned counsel for the defendant-applicant 
referred to a number of cases including the 
Full Bench decision of the Punjab High 
. Court referred to above. Similarly learned 
counsel for the plaintiff opposite party also 
referred to some cases other than those 
mentioned in the order recorded by bro- 
ther Asthana. 
der it necessary to refer to all the cases 
cited on behalf of one party or the other. 
In our opinion the rule embodied by the 
Privy Council in the case of Soniram Jeet- 
mal, AIR 1927 PC 156 (supra) is a rule of 
evidence and not a rule of law. The facts 
of the case in Soniram Jeetmal, AIR 1927 PC 
156 are almost identical with the facts in 
the present case. We take the decision of 
‘the Privy Council to mean that in the absence 
of anything to the contrary the parties to 
a contract of payment of money by a debtor 
to his creditor will be deemed to have in- 
tended that payment be made by the debtor 
to the creditor at the latter’s place of busi- 
ness. The Privy Council did not lay down 
that the common law principle that the deb- 
tor must seek the creditor was as such ap- 
plicable to India. At the same time the 
Privy Council recorded the opinion that in 
case it was’ not possible to come to a con- 
clusion whether payment was to be made at 
any particular place it was perfectly legiti- 
mate for the court to infer from the cir- 
cumstances that the creditor can run busi- 
ness at a certain place and that in the ab- 
sence of anything to the contrary payment 
would be made by the debtor to the creditor 
at his place of business. Referring to the rule 
of the English Common law and the argu- 
ment that the said rule should not be im- 
ported into the jurisprndence of India it was 
observed about the middle of the second 
column at page 157 of the report that the 
simple answer to the said argument was 
that “on the contrary it was a mere impli- 
cation of the meaning of the parties”. We 
construe this to mean that though the rule 
that the debtor must seek the creditor is not 
applicable to India as a rule of law, the 
inference flowing from the wisdom of that 
rule is that in the absence of any agreement 
as to the place of payment the courts will 
be entitled to decide the controversy on the 
view that the parties implied that payment 
will be made by the debtor at the place 
where the creditor was carrying on his busi- 
ness. 


The Full Bench decision of the Punjab 
High Court in the case of Heeralal Girdhari- 
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lal, AIR 1960 ie 450 (supra) does not 
appear to go beyond laying down the propo- 


sition that the English Common Law rule 
that the debtor must seek the creditor does 
not apply to India as a rule of law and, in 
our oun: the finding recorded by the 
learned Civil Judge that the Court of Orai 
had jurisdiction to entertain the suit does 
not in any manner run counter to, the prin- 
ciple laid down by the Punjab High Court. 
It is true that the concensus of authorities 
appear to be that the Common Law rule 
is not applicable to India as such but it is 


equally true that the aforesaid rule has been 
commonly taken cognizance of as a factor 
to be taken into consideration for determin- 
ing the place where, according to the inten- 
tion of the parties, the debtor was to pay 
to the creditor. No case has been cited 
before us in which the correctness of the 
decision of the Privy Council has been 
doubted. 


5. In Halsbury’s Laws of England, 
the relevant position has been stated as fol- 
Ows: í 


“Where no place for erformance is 
specified either expressly or by implication 
from the nature and terms of the contract 
and the surrounding circumstances, and the 
act is one which requires the presence of 
both parties for completion, the general 
rule is that the ‘promisor must seek out the 
romisee and perform the contract wherever 


e may happen to be. This rule applies 
not only to contracts for the ayment of 
money but to all promises for the perform- 


ance of which the concurrence of the pro- 
misee is necessary.” 


(Vide para 288 (at page 168) of Volume 
VIII of the Third Edition of Halsbury’s 
Laws of England.) 


We are of opinion that, in the circum- 
stances of the present case, the reasonable 
inference that could be drawn is that pay- 
ment was to be made to the plaintiff at 
Kalpi where the plaintiff carried on his busi- 
ness and could give a discharge for the 
money or where he would have an agent 
who could give such a discharge. The case 

ill thus be covered by clause (c) of Sec- 
tion 20 of the Code of Civil Procedure and 
the Court at Orai will have jurisdiction to 
entertain the present suit. 


6. For the reasons given above, 
there is no force in the revision and it is 
accordingly dismissed with costs. The stay 
order is vacated and the record is directed 
to be sent back to the court concerned with- 
out delay. 


Petition dismissed, 
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AIR 1971 ALLAHABAD 328 (V 58 C 77) 
S. N. KATJU, J. 


__ Abdul Bagi and others, Appellants v. 
Chaitanya Swarup and others, Respondents. 

Second Appeal No. 8485 of 1958, D/- 
21-1-1971 against judgment and decree of 
Ram Autar Rastogi, Civil J., Azamgarh, D/- 
21-5-1958, 

Mahomedan Law — Mosque — Mere 
performance of Friday prayers would not 
convert a private mosque into a public one. 
Amir Alis Mohamedan Law, IV Edn. Vol. L 
Page 394, Relied on. Sura 52, Section 2 of 
Quran; Shareh we wikaya, conditions 5 and 
f and Fatawa Almgiri, Vol. L page 84, Re- 
erred. 


Where mosque constructed by Govern- 
ment for the inmates of Police lines sur- 
rounding it and which had neither been de- 
dicated nor thrown open to all Muslims in 
general except to certain Government ser- 
Vants and lawyers, who too could not claim 
entry as of right, would not become a public 
mosque merely because Friday prayers were 
being performed thereat. An argument that 
for Friday prayers per se i.e., without aazan 
and ikamat render the mosque a public one 
was rejected. Paras 8 and 10) 


S. J. Hyder, S. Saddiq Ali and P. C. 
Gupta, for Appellants; Standing Counsel, 
for Respondents. 

JUDGMENT :— This is a plaintifs 
appeal arising out of a suit for perpetual in- 
junction restraining the respondents from 
obstructing the appellants in offering their 
daily prayers, Juma prayers, reading Tara- 
veeh, Janaza prayers and holding annual 
Milad in the mosque in dispute which is 
situate within the enclosed compound of the 
police lines, Azamgarh. The appellants 
have contended that the mosque is a public 
mosque and since its construction the Mus- 
lims in general have been offering their 
rayers and. polora their religious rites 

erein and the mosque is a waqf property 
and the Muslim public has a legal right to 
go to the mosque for peiora their reli- 
gious rites. The appellants further contend- 
ed that the respondents have obstructed the 
Muslim public from pree the mosque 
and hence the suit in appeal. 


2. It was contended, inter alia, on 
behalf of the respondents that the mosque 
exists on Government land inside the com- 
pound of the Police lines and it is exclu- 
sively meant for the Muslim _ personnel 
residing in the police lines and the mosque 
is not a public mosque, that it was never 
built by the Muslim public nor it was meant 
for the use of the general Muslim public 
nor any permission was granted to the Mus- 
lim public to enter in it and offer their 
prayers, that no Mutawalli was ever ap- 
pointed nor possession of the mosque was 
ever delivered to any Mutawalli and that the 
mosque was not a dedicated property. 
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3. The trial Court dismissed the suit 
and its decision was affirmed in appeal by 
the lower appellate court. The court below 
has held, inter alia that— 

(1) The Muslim Jaw recognised a public 
mosque. 

(2) The- Mosque in dispute is part of 
the oponi of the Police lines of Azam- 
gar 

(8) The mosque was never intended to 
be dedicated and it has not become a public 
mosque by reason of its user. 

(4) Congregational prayers used to be 
offered in the mosque in dispute by the 
Muslim members of the Police personnel 
and by some Government servants and 
Muslim lawyers by special leave of the in- 
mates of the Police Lines and not as of 
right, 

(5) It was not proved that the prayer 
in the mosque was attended with aazan and 
ikamat, 

4, The appellants have not chal- 
lenged the findings of the court below that 
the mosque was built by the Government 
within the premises of the Police Lines, 
Azamgarh and all its affairs were conducted 
by the inmates of the Police Lines and not 
by any outsider. Furthermore, the findings 
of the Court below that there was no Mut- 
walli nor the upkeep of the mosque was 
the responsibility of any outside agency 
other than the members of the Police Lines, 
Azamgarh were also not challenged. 


5. Learned counsel for the appel- 
Jants contended that since Friday prayers 
were held in the mosque in suit it must be 
held that it had ceased to be a private mos- 
que and has acquired the character of a 
public mosque in which every Muslim had 
a right to go and perform his religious rites 
without any obstruction. It was contended 
that the very notion of Friday prayers, ac- 
cording to the injunction of Sheriat implies 
that the mosque is a public mosque and no 
limitation can be imposed on the right of 
any Muslim to enter the mosque and dis- 
charge his religious duties therein. 

6. Learned counsel referred to 
Sura 52, Section 2 of the Quran which says: 

9. Oh ye who believe 

when the call is proclaimed 

To prayer on Fri ay. 

(The Day of Assembly), 

Hasten earnestly to the Remembrance 

of God, and leave off 

Business (and traffic); 

That is best for you 

if ye but knew? 
10. And when the 


rayer is finished, 
a may ye 


perse through the 


ni 
And seek of the Bounty of God, 
And celebrate the praises of God 
Often (and without stint); 
That ye may prosper, 
He also referred to Shareh we wikaya which 
lays down the conditions for Friday prayers. 
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_ - 5th Condition — Jamaat hove aur Imam 
ke siva tin mard hon. 

(There should: be congregation. The 
minimum extent of congregation is that 
there should be three male persons other 
than the Imam). 
` 6th Condition — Chhathi shart yeh hai 

ki im aam ho yani tamam logon ka Masjid 
men jane ka h 0. 
(The sixth condition is that there should 
be general permission i.e., the people in 
general should have the order to enter the 
mosque). 

T. Learned counsel also referred to 
Fatawa Almgiri, Vol. I, page 84 which says: 
“Farze Namaaz bagair aazan wa ikamat 
ke masjid men parbna makrooh hai (Fatewa 

(Offering Namaz in a Masjid is vitiated 
without aazan and Ikamat, It is so written 
in Fatewa Kazi Khan). 

Fatawa Alamgiri further says: min jumla 
iske izae aam ho — Masjid ke darwaze 
khol diye jany aur sab logon ko aane ki 


Ijazat ho. (Among others there should be 
general permission. The doors of the Mas- 
jid should 


be thrown npon and every one 
should have the right of entrance). 


8. Learned counsel contended that 
special sanctity and importance is attached 
to Friday prayers and in such a prayer every 
Muslim has a right to offer his prayer with- 
out any restriction. According to him, the 
very concept of Friday prayer implies that 
there must be general right (izne aam) for 
every Muslim to entry in the mosque and 
participate ia the Friday prayer without any 
obstruction. According to him, since the 
Friday prayers were performed in the mos- 
que in suit, it must follow that the mere 
perrmance of such prayers in the mosque 

as altered its character and from the time 
when the first Friday congregational prayer 
was performed in the mosque it ceased to ba 
a private. mosque, if in the beginning it was 
so, and acquired the character of a public 
mosque in which every Muslim had a right 
of entrance without any restriction imposed 
on him. The right of entrance, as indicated 
in the above quoted injunctions, may not 
. necessarily mean a ierni right for all Mus- 
lims without any restriction whatsoever in 
going inside the mosque and participating 
in the Friday prayers being held therein. 
The general permission may be confined in 
the circumstances of the present case to 
every inmate of the Police Lines regardless 
of the fact whether he may be a member 
of the Police force or may be attached to 
the staff of the Police Lines and may be 
living within the premises of the Police 
Lines without any distinction of rank or 
office that he may be holding, There may 
be mosque within the restricted area of a 
defence establishment which has security 
regulations and where admission may be 
restricted to all the members living within 
the premises of the area. In such a case 
it may be said that the general permission 
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is the permission accorded .to every person 
residing within: the particular area for ènter- 
ing ‘the ee and participating in the 
functions held therein. But a Muslim’ who 
does not reside in such area could not claim 
to enter the restricted area and claim the 
right of entrance in the mosque. 


In the present case the mosque is 
situate within the Police Lines and all the 
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entrances leading to it pass through 
the Police Lines area. The gate of 
the mosque may remain open but 


only such people can go in the mosque who 
may be permitted to ‘enter in the Police 
Lines Compound. If the police ‘authorities 
choose to impose restriction on persons enter- 
ing into the compound of the Police Lines, - 
then it would necessarily follow that the 
inmates of the Police Lines only would 
have the right to go to the mosque. Every 
Muslim inmate of the Police Lines has an 
unfettered right to enter the mosque and 
it could be said that the Muslims residing 
within the premises of the Police Lines have 
an unrestricted right to enter in the mosque 
and perform their religious duties and there- 
fore, it could not be said that any manda- 
tory rule of Muslim Law has been broken 
in not throwing open the mosque to the 
general muslim public particularly at the 
time of the performance of Friday prayers. 


Learned counsel was unable to cite 
any authority to substantiate his contention 
that a Friday prayer, according to the canons 
of Muslim Law, can never be performed un- 
less all Muslims in gen have an unfet- 
tered right of entering the mosque and par- 
ticipating in the Brayer. Tf there is such a 
rule then it would nécessarily follow that 
persons living in restricted areas where right 
of entry is regulated for security reasons 
will never be in a position to hold congre- 
gational Friday prayers for the simple rea- 
sons that because of the restrictions impos- 
ed on the entry of Muslims in general 
py prayers could not be performed at 


9. Learned counsel conceded that 
in certain cases congregational Friday pray- 
ers may not be a proper prayer at all. Such 


congregational Friday prayers cannot be 
held in private mosque or in a private resi- 
dence. The only exception 


made is in 
favour of a King who could hold Friday 
congregational prayers within his Palace 
provided the gates of the Palace are thrown 
open to Muslims in General. Thus if Friday 
prayer is performed inside the residence of 
an individual it will not be a proper Friday 
prayer. 


10. Again, for groses of Friday 
prayers, it is necessary that there should be 
azzan and ikamat. In the present case it 
has been found that the prayers are not 
preceded by aazan and ikamat. Aazan 
means a general call to the Muslims for 
coming to the mosque for performing their 
prayers. Ikamat indicates the order in which 





zs manner of performing 
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the posos performing the prayers ought to 
stand, 


Learned counsel further contended that 
it is only when a prayer is performed in a 
mosque even if it is a private mosque, by 
iving aazan and ikamat that the mosque 
ecomes a general mosque. He however 
argued that aazan and ikamat are the neces- 
sary ingredients of Friday prayers and since 
it has been found by the court below that 
Friday prayers were held in the mosque in 
suit therefore it must be held that such 
prayers were preceded by aazan and ikamat. 
The mere holding of Friday prayers does 
not necessarily mean that they were ob- 
served according to the rigidly prescribed 
such prayers. If 
aazan and Ikamat are the necessary ingre- 
dients of Friday prayers, then it must be 
held, as found the court below, that 
since aazan and ikamat were not performed 
the Friday prayers held_in the mosque in 
snit were not performed according to the 
rescribed manner. J am not prepared to 
old merely from ‘the fact that since Friday 
prayers were held in the mosque in suit 
therefore its character has been altered into 
that of a public mosque and it has ceased 
to be a private mosque. As mentioned 
above, there has been unrestricted entry for 
all the Muslim inmates of the Police Lines, 
Azamgarh, and no restriction has been put 
on any of them from entering in the mosque 
for performing their prayers and discharging 
other religious rites erein. I therefore 
hold that it may be that the Friday prayers 
held in the mosque were to some extent de- 
fective on ‘account of the non-performance 
of aazan and ikamat and even if they were 
rightly performed then too it did not follow 
that the character of the mosque in suit 
had been altered and that it is now a pub- 
lic mosque. 
11. Learned counsel relied on the 
following passage in Amir Ali’s Mohamme- 
dan Law, IV Edn. Vol. I, page 394: 


“Accordingly, if a man were to build a 
mosque inside his house, it will not become 
a public mosque, subject to the rules gov- 
erning a public religious institition unless 
permission has once been granted to out- 
siders to come and pray. It is not neces- 
sary that such permission should be given 
in express terms, but, without an actual or 
constructive permission, a mosque created 
within a private building will not become 
a public mosque so as to entitle the public 
or any section of the public to claim the 
use of it.” 

Learned counsel contended that since per- 
mission had been granted by the Police 
Authorities to persons other than the in- 
mates of the Police Lines for entering inside 
the mosque and participating in the daily 
and Friday prayers it follows that the 
mosque in suit a become a public mosque. 
There is evidence to indicate that apart 
from the inmates of the Police Lines, 
occasionally some Government officials and 
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lawyers and person attached to the nearby 
district courts participated in the prayers 
held in the mosque, but the Government 
had never given any general permission to 
the Muslim public to come to the mosque 
and such outsiders who came to the mosqué 
came with the inmates of the Police Lines 
and by their leave. 


The court below has observed: 


“The oral evidence of the plaintiffs ag 
discussed above only discloses that prayers 
were offered not by the Muslims in general 
in the mosque in question but by a few 
particular personalities of the locality such 
as Judges, Deputy Collectors or any other 
Government servants and a few lawyers 
along with Police personnel. So far as 
the question of the Government servants 
offering their prayers in the mosque in 
uestion is concerned, it can never be 
claimed that they offered their prayers as of 
right. They attended the mosque for that 

1 pore in their capacity as officers and 
olding responsible posts. As such any 
member of the Police attending the mosque, 
would have thought it a matter of pride 
for himself to offer his prayers along with 
an officer of high status instead of asking 
that officer in a churlish manner to quit 
the premises of the mosque. Apart from 
that preventing a person from offering pra- 
yers, would have been hurting to the senti- 
ments. For the same reason 2 or 3 lawyers 
that casually attended the mosque were 
also, if I may say so, tolerated by the Police 
personnel for offering their prayers in the 
mosque. These lawyers too thus attended 
the mosque by implied leave of the muslim 
members of the Police personnel and not 
as of right. The act of the Muslim per- 
sonnel of the Police Force in allowing other 
Muslims to offer their prayers in the mosque 
in question, would not amount to an act of 
the owner of the building, viz. the Gov- 
emment to allow the general Muslim pub- 
fic to offer, prayers.” 


I fully agree with the aforesaid view of the 
Court below. ‘There is nothing to indicate 
that the Government or the Police authori- 
ties ever gave out that Muslims in general 
could come and perform their prayers in 
the mosque in suit as of right. 


The question was raised as far back 
as 1925 when some Muslims had made an 
application to the Superintendent of Police 
for making an extension in the mosque. 
The then District Magistrate by his order 
dated 21-86-1926 said: 


“In that case I think it is meant to 
mean mainly for the use of Muslim Police 
personnel and its extension for the use of 
the Public can hardly be made.” 

At no time did the Government or the police 
authorities either expressly or impliedly 
make an order allowing entry in the mosque 
to the general Muslim public. The conduct 
of some Muslim inmates of the Police Lines 
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in allowing some Government officials or 
lawyers entry in the mosque for performing 
their prayers could not be stretched to 
mean that any general permission allowin 
the Muslim Public to enter the mosque ha 
been given either by the police or by the 
Government authorities. 

12. have no hesitation in holes 
that the mosque is a private mosque whic! 
was built by the Government and is meant 
only for the Muslim personnel of the Police 
Lines, Azamgarh and it has not acquired 
the character of a public mosque in which 
every Muslim in general can claim unges- 
tricted entry, I agree with the decision of 
the court below. S 

13. The appeal fails and is dismiss- 


d with costs. 
A Appeal dismissed. 
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H. N. SETH, J. 

Saeed Ahmad, Petitioner v. Murli Dhar 
and another, Respondents. 

Civil Mise. Writ No. 1182 of 1966, D/- 
20-1-1971. 

(A) Constitution of India, Article 226 
— Order initially made without hearing 
party affected but confirmed after hearing 
him on all aspects he wanted to be he 
cannot be disturbed for tribunal’s initi 
failure to hear him. 

(B) Municipalities — Rules 
tioning election of Chairman under U. P, 
Town Areas Act (2 of 1914), Rules 52 and 
50 — Tribunal’s power to allow amendment 
of Election Petition under Order 6, Rule 17, 
Civil Procedure Code is subject to restric« 
tions under the Act and Rules. (X-Ref: Re- 
presentation of the People Act (1951), Sec- 
tions 90 (2), 100 and 101) — AIR 1957 SC 
857 & AIR 1957 SC 444 & (1874) 9 CP 
165 & 1956 All LJ 189, Followed, 

Since under Rule 50 an election peti- 
tion specifying grounds for challenge has to 
þe filed within 30 days of the date of elec- 
tion, amendment of the petition adding new 
grounds cannot be sought beyond such pe- 
riod. Hence, amendment of an election 
petition by addition of further instances of 
impersonation (corrupt practice) beyond 
period of limitation held could not be al- 
lowed. (Paras 9, 10 and 18) 
Cases Referred: Chronological Paras 
(1957) AIR 1957 SC 444 (V 44) = 

1957 SCR 370, Harish Chandra 

v. Trilok Singh 11 
(1957) AIR 1957 SC 357 (V 43) = 

1957 SCR 488, Leach and Co. 

Ltd. v. Jardine Skinner and Co. 8 
(1956) 1956 Al LJ 189 = 1956 All 

WR (HC) 582, Amir Ullah v., L. P. 

Nigam 
(1921) AIR 1921 PC 50 (V 18) = 

47 Ind App 255, Charan Das v. 

Amir Khan & 
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Saeed Ahmad v, Murli Dhar (Seth J.) (Prs. 11-18)-[Prs. 1-3] 


All. 331 


(1874) 9 C. P. 165 = 48 LJCP 103, 
Maude v. Lowley 11, 12, 18 

S. S. Bhatnagar, for Petitioner; Stand- 
ing Counsel, for Respondents. 

ORDER :— Sayeed Ahmad has filed 
this petition under Art. 226 of the Constitu- 
tion of India, praying that three orders, dated 
1-1-1966, 20-1-1966 and 10-8-1966, passed 
by the Election Tribunal constituted under 
the U. P. Town Areas Act, be quashed. 
Copies of these orders have been filed as 
Annexures IV, VI and A to the writ peti- 
tion. 

2. Briefly stated, the facts leading 
to this petition are, that election for the 
office of Chairman Town Area Committee, 
Phalawda was held on November 29, 
1964, in which the petitioner and respon- 
dent No. 2 Alim Uddin were the two con- 


testing candidates. The petitioner having 
secured 1786 votes as against 1778 
votes secured by respondent No. 2, 


was declared elected. Respondent No. 2 
Alm Uddin then filed an election 
petition callenging the election of the peti- 
tioner under Section 8A (4-A) of the Town 
Areas Act. On 28rd December, 1964, elece- 
tion of the petitioner was challenged on seve- 

grounds. One of the grounds, as stated 
in paragraph 7 (iii) of the petition was, that 
the petitioner himself and through his 
agents, workers and supporters procured 
votes of several voters mentioned in Sche- 
dule C by impersonation. It was alleged 
that the voters mentioned in the schedule 
were not present at Phalawda on the date 
of election. In Schedule C names of four 
such voters were mentioned. The petitioner 
filed written statement denying the allega- 
tions made in the petition, 

On 1-1-1966 respondent No, 2 Alim 
Uddin moved an application for adding the 
names of seven more persons in Schedule C 
to the election petition, as persons who 
were also not present at Phalawda on the 
date of election and whose votes had been 
procured by the petitioner, his agents, 
workers and supporters by impersonation 
The Election Tribunal without affording any 
opportunity to the petitioner to contest the 
amendments proposed, allowed the applica- 
tion for amendment on the very same date 
on which it was presented ie., 1-1-1966. 
When thé petitioner came to know about the 
order made by the Tribunal, he moved an 
application dated 10-1-1966 for recalling it 
and to deal with the amendment applica- 
tion after permitting the petitioner. to file his 
objection and after hearing him. The Tri- 
bunal by its order dated January 20, 1966, 
dismissed the petitioners application dated 
January 10, 1966 and confirmed the order 
dated January 1, 1966 by which he had al- 


lowed the respondent's application for 
amendment. 
3. Subsequently, the etitioner 


moved another application before the Elec- 
tion Tribunal contending that it had no 
jurisdiction to hear an election petition 
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under the provisions of the U. P. Town 
Areas Act, It was contended on his behalf 


that under the provisions of the Town Areas 
Act an election petition could be heard only 
by a “Judicial Officer”, According to him, 
there is a class of Judicial Officers which is 
different from the Presiding Officers of a 
Civil Court. As the Tribunal was being 
presided over by a Civil Judge, who was a 
Presiding Officer of a Civil Court, he was 
not competent to hear the election petition. 
This application was also rejected by the 
Tribunal by its order dated March 10, 1966 
(Annexure A to the petition). 

4, The order dated 1-1-1966 (An- 
nexure IV) granting amendment of election 
petition and the order dated January 20, 
1966 (Annexure VI) rejecting petitioners 
application dated January 10, 1966 for re- 
calling the order dated 1-1-1966 and con- 
firming the same has been challenged by the 
petitioner on the ground that the Election 
Tribunal acted illegally in allowing the 
amendment without giving an opportunity 
to the petitioner to fle his objections and 
without hearing him. The order dated 
January 20, 1966 refusing to recall the order 
dated January 1, 1966 was erroneous on the 
face of it and deserved to be quashed. 


5. It is true, that the Election Tri- 
bunal allowed amendment of the election 
petition by its order dated 1-1-1966 on the 
very same day on which the amendment ap- 
plication was moved, without affording any 
opportunity to the petitioner to object to the 
proposed amendment. Proceedings in con- 
nection with the hearing of the election 
petition are quasi judicial proceedings and 
no order on the application for amendment 
of election petition should have been pass- 
ed. without affording an opportunity to the 
petitioner to have his say in the matter. 
The order dated January 20, 1966, however, 
shows that before confirming the order 
dated 1-1-1966 allowing amendment, the 
Tribunal asked the petitioner to state his 
objection to the amendment required to be 
made by Alim Uddin. On behalf of the 
petitioners it was contended that it was not 
open to the person challenging the election to 
ald 7 more names in Schedule C of the elec- 
tion petition after the period of limitation for 
filing the same had expired. This objection 
was rejected by the Tribunal as being de- 
void of any merits. 

It will thus be seen that when the 
petitioner moved an application for ghee 
aside the order dated 1-1-1966, he was hear 
in support of his objection to the amendment 
application. He raised such objections which 
he desired. Even after hearing the peti- 
tioner, the Tribunal was of opinion that the 
amendment sought for ought to have been 
allowed, and, therefore the order dated 1-1- 
1966 was confirmed. In the circumstances 
it is clear that the petitioner has been given 
an opportunity to state his objections to the 
amendment sought to be made in the elec- 
tion petition. He has stated his objection 
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and has been heard by the Tribunal in s 
port of his objection. After hearin e 
petitioner, the Tribunal has come to the con- 
clusion that there are no merits in the ob- 
jection raised by the petitioner, and that the 
tribunal still was of opinion that the prayer 
for amendment was rightly allowed. Al- 
though, to begin with, the order dated 1-1- 
1956 was passed without complying with 
the principles of natural. justice, but, sub- 
sequently, all that should have been done 
by the Tribunal has been done and no ques- 
tion of any prejudice to the petitioner on 
this account now arises. I am therefore, of 
opinion that the order dated 1-1-1956 as 
confirmed by the order dated 22-1-1966 
need not be interfered with in exercise of 
extraordinary powers of this Court under 
Article 226 of the Constitution on the 
ground that the amendment application 
moved by the a No. 2 has been 
allowed without following the principles of 
natural justice and that the Tribunal has 
made an error apparent on the face of the 
record by refusing to set aside such an im- 
proper order. 

6. In view of the decision of this 
Court in the case of Amir Ullah v. L, P. 
Nigam, reported in 1956 All LJ 189, learn- 
ed counsel for the petitioner did not argue 
that the Election Tribunal had no jurisdic- 
tion to allow amendment of an election peti- 
tion under Order 6, Rule 17, Civil Proce- 
dure Code. Learned counsel for the peti- 
tioner, however, argued that by seeing the 
amendment, respondent No. 2 was levelling 
a new charge of corrupt practice ards the 
petitioner, much beyond the period of limi- 
tation within which an election petition could 
be filed. He contended that in such cir- 
cumstances, it was not open to the Election 
Tribunal to permit the amendment sought 
for by respondent No. 2. 


7. Learned counsel for the respon- 
dent No. 2, however, argued that according 
to Rule 50 of the Government Notification 
laying down the procedure for challenging 
the election of a Chairman of a Town Area 
the ground on which the election was being 
challenged is to be mentioned in the petition 
within thirty days from the date on which 
the election is held. The grounds on which an 
election can be challenged have been stated 
in Rule 48, sub-rule of which provides 
that an election can be quashed on the 
ground that returned candidate has commit- 
ted corrupt practice as defined in Rule 49. 
According to clause (iii) of Rule 49, if a 
candidate gives or procures giving of a vote 
in the name of a voter who is not the person 
giving such a vote, he commits a corrupt 
practice. 


Learned counsel contended that the 
grounds pertaining to such corrupt practice 
have been specified in paragraph 7 (iii) of 
the election petition. In that paragraph, 
apart from mentioning the specific corrupt 
practice the respondent had given four in- 
stances in which that corrapt practice was 
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practised, The amendment sought for did 
not in any way alter the ground for chal- 
lenging the election, but by it only further 
instances of same corrupt practice were being 
brought to the notice of the Tribunal. Ac- 
cording to him such an amendment is clear- 
ly permissible, under the provisions of 
Order 6, Rule 17, Civil Procedure Code 
which gives a very wide discretion to a court 
to allow amendment of pleadings at any 
stage and in such manner as may be consi- 
dered to be just. 


8. It is true that _ provisions of 
Order 6, Rule 17, Civil Procedure Code give 
a very wide discretion to a court to allow 
amendment of pleadings, although as a 
general rule, a plaintiff is not to be allowed 
to amend his plaint by introducing a new 
cause of action, which, since the date of the 
plaint has become barred by limitation. As 
held in the case of Charan Das v. Amir 
Khan, AIR 1921 PC 50, the Court has juris- 
diction to allow amendment of plaint even 
in such cases. The fact that the claim has 
since become barred by time is a factor which 
has to be taken into consideration in deter- 
mining whether the amendment sought for 
should be allowed or not. The decision of 
the Privy Council has been approved by 
the Supreme Court in the case of Leach and 
Co. Ltd. v. Jardine Skinner Co., AIR 1957 
SC 857. It is, however, to be seen whether 
the provisio of Order 6, Rule 17, apply to 
the hearing of an election petition under the 
Town Areas Act in its full vigour, whether 
the right to permit amendment under 
Order 6, Rule 17, Civil Procedure Code, 
given to an Election Tribunal under the 
U. P. Town Areas Act, is subject to any 
restrictions. 


9. According to Rule 52, procedure 
provided in the Code of Civil Procedure in 
regard to suits shall so far as it is not in- 
consistent with the rules framed for ques- 
tioning the election of Chairman of Town 
Area, and so far as it can be made appli- 
cable to be followed in the hearing of 
election petition. It is, therefore, clear that 
various povo of hearing of a suit, as 
contained in the Code of Civil Procedure, 
including Order 6, Rule 17, will apply to 
hearing of an election petition in so far as 
they do not contravene the provisions of the 
rules framed for questioning the election of 
Chairman of a Town Area. The-power of 
amendment under Order 6, Rule 17, Civil 
Procedure Code, therefore, cannot be exer- 
cised in a manner so as to contravene the 


rovision contained in the notification laying 


own the procedure for questioning the elec- 
tion of a Chairman. 


10. According to Rule 50 an elec- 
tion petition specifying the grounds on which 
the election is to be challenged has to be 
presented within 80 days of the date on 
which the election is held, The question 
that arises for consideration is whether the 
proposed amendment by the respondent will, 
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if allowed, contravene the provisions of this 


il. Similar question arose for consi- 
deration before the Supreme Court, in the 
ease of Harish Chandra v. Trilok Singh, 
AIR 1957 SC 444, while considering the 

rovisions of the Representation of the 
eople Act. According to Section 81 of 
the Representation of the People Act an 
election petition questioning the election of 
any candidate is to be presented on the 


’ ground mentioned in Sections 100 and 101 


within a certain period. Provisions of the 
Code of Civil Procedure have been made 
applicable to the hearing of the election 
petition under Section 90 (2) of the Act, 
which runs as follows: 

“Subject to the provisions of this Act 

and of any rules made thereunder every 
election petition shall be tried by the Tribu- 
nal as nearly as may be in accordance with 
the procedure applicable under the Code of 
Civil Procedure. 
Provisions of Section 90 (2) of the Represen- 
tation of the People Act are almost similar to 
that contained in Rule 52 of the Rules 
framed for questioning the election of a 
Chairman under the Town Areas Act. 


The Supreme Court approved the deci- 
sion in the case of Maude v. Lowley, (1874) 
9 CP 165 = 43 LJCP 108 and held that the 
Tribunal has power under Order 6, Rule 17, 
Civil Procedure Code to order amendment 
of a petition but the power cannot be exer- 
cised so as to permit a new ground or 
charges to be raised or to so alter the chara- 
cter as to make it in substance a new peti- 
tion, if a fresh petition on those allegations 
will then be barred. 

12. Facts in the case of (1874) 9 
C. P. 165 were that election petition was 
filed alleging that the successful candidate 
had employed as paid canvassers residents 
of the ward and that the election was, in 
consequence, void. Then an application was 
filed for amending the petition by alleging 
that residents of other wards were also 
similarly employed and that was ordered by 
Baron Pollock. The correctness of this 
order was questioned on the ground that on 
the date of the applicatio for amendment a 
fresh petition on these allegations would be 
barred and that, therefore;.the Court had 
20, jurisdiction to pass the order which it 


Lord Coleridge, C. J., observed that 
Section 21 (5) gave power to the Court to 
amend the petition. That power was sub- 
ject to the provisions of the Act, that one 
of these provisions was S: 18 (2) which pres- 
cribed the period within which an election 
petition should be filed, that the power of 
amendment could be exercised only subject 
to this provision, and that accordingly an 
amendment which raised a new charge 
should be rejected if a fresh petition on that 
charge would be barred on that date. He 
also observed that the matter was not one 
of discretion but of jurisdiction. 
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18. Facts in the case before me are 
quite similar to those of the case of (1874) 
8 CP 165. Here the respondent in his elec- 
tion petition charged the petitioner with 
having committed corrupt practice by pro- 
curing the giving of votes in the name of 
four voters whose particulars were mention- 
ed ‘in the Schedule C to the petition. He 
now wants to charge the petitioner by add- 
ing that he committed the corrupt pace 
in relation to seven more persons. e peti- 
ion, on the basis of allegations and charges 
sought to be introduced by the amendment 
application, would have been barred by the 
mils of limitation contained in Rule 50. As 
the provisions of the Code of Civil Proce- 
dure have been made applicable to the hear- 
ing of an election petition, in so far as they 
are not inconsistent with the Rules, the Tri- 
bunal had no jurisdiction to grant such an 
amendment while exercising its power under 
Order 6, Rule 17, Civil Procedure Code. 

14. Learned counsel for the peti- 
tioner, however, did not advance any argu- 
ment to show that the order of the Tribu- 
mal dated March 10, 1966 (Annexure A to 
the petition) holding that a Civil Judge has 
furisdiction to hear election petition challeng- 
ing the election of a Chairman of a Town 
Area, is erroneous. In my opinion, the Tri- 
Dbunal has correctly interpreted the Rules 
and has rightly held that an election peti- 
tion challenging the election of Chairman 
of a Town Area can be heard by a Civil 
Judge and that there is no defect in that 
order. : 

15. As I have come to the conclu- 
sion that the order of amendment made by 
the Tribunal on 1-1-1966 as confirmed by 
the order dated 20th January, 1966 is with- 
out jurisdiction, both the orders deserve to 
‘be quashed. 

16. In the result, I allow the peti- 
ton in part. I quash the orders dated 1-1- 
1966 and 20-1-1966 (Annexures IV and VI 
to the petition). J, however, reject the peti- 
tion in so far as the prayer for quashing 
the order dated March 1, 1966 (Annexure 
A to the petition), is concerned. The stay 
order made in the case is discharged. Since 
the petitioner has succeeded only in part, 
I direct the parties to bear their own costs. 

Petition partly allowed. 





AIR 197] ALLAHABAD 334 (V 58 79) 
K. B. ASTHANA AND J. S. TRIVEDI, JJ. 

Jogendra Singh Bahadur and others, 
Appellants v. B. Balbhaddar Narain Mall 
and others, Respondents. 

First Appeals Nos. 322 of 1946 and 
289 of 1951, D/- 20-1-1971, from decree of 
V. Mehta, Addl. Civil J., of Gorakhpur, D/- 
12-12-1945. 

(A) Civil P. C. (1908), Section II — 
A finding in a previous suit on a question 
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which was not called for and was therefore 
not directly and substantially in issue for 
disposal of the case, cannot operate as res 
judicata — Such finding will also not operate 
as an estoppel. (X-Ref: Evidence Act 
(1872), Section 115.) i (Para 16) 
(B) Hindu Law — Impartible estate — 
Income of an impartible estate being perso- 
nal income of the holder of estate, any im- 
movable property epel by such holder 
can be descendable by the rule of lineal 
primogeniture only if the holder incorporates 
that property with that of the estate. AR 
1936 PC 332, Followed. (Para 22) 
The distinction between the property 
acquired out of the income of joint Hindu 
family property and the property acquired 
out of the income of the impartible estate 
is that the income of a joint Hindu property 
and any property “pha a out of such in- 
come forms part of the family property and 
is impressed with the character of the joint 
ily property, whereas in the case of in- 
come of an impartible estate, the income 
being the absolute property of the owner, 
the property acquired out of the income re- 
mains the absolute property of the owner 
unless it is incorporated by the owner with 
the impartible estate, (Para 24 
The intention to incorporate mav be 
express or implied and can be only by the 
holder of the estate. Such incorporation 
has to be proved before the succession of the 
self-acquired property can be claimed in ac- 
eordance with the succession to the impar- 
tible estate. ATR 1970 SC 1795 & AIR 
1952 SC 29 & AIR 1940 Mad 814 & (1902) 
29 Ind App 82 & (1918) 40 Ind App 170 
& AIR 1923 PC 59, Rel. on. 
; (Paras 22, 23, 25) 
Held, the mortgage of the self-acquired 
property together with the impartible estate 
could not be deemed to be an intention of 
incorporation. Nor could the management 
by the Court of wards of the entire estate 
as one entity be deemed to be any inten- 
tion of incorporation. 
{Paras 28, 29, 30, 31, 88, 40) 
Cases Referred: | Chronological Paras 
(1970) AIR 1970 SC 1795 (V 57) = 
1970-3 SCR 88, Sri Rajah Velugoti 
Kumara Krishna Yachendra Varu 
v. Sri Rajah Velugoti Sarvagna 
Kumara Krishna Yachendra Varu 12 
(1934) ATR 1934 PC 157 (V 21) = 
61 Ind App 286, Collector of 
Gorakhpur v. Ram Sundar Mal 13 


(1952) AIR 1952 SC 29 (V 39) = 


1952 SCR 241, Chinnathayi v. 
Pandiaya Naicker 17 
(1940) ATR 1940 Mad 814 (V 27) = 
1940 Mad WN 105, Kamaya 
Neyakkar v. Viralakshmi Ammal 23 
(1936) ATR 1986 PC 332 (V 23) = 
63 Ind App 441, Someshwari Pra- 
sad v. Maheshwari Prasad 
(1932) AIR 1932 PC 216 (V 19) = 
9 Ind App 381, Shiba Prasad 
Singh v. Prayag Kumari Debi 29 
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(1930) ATR 1980 All 797 (V 170 = 
1930 All LI 724, Ram Sunder Mal 
v. Collector of Gorakhpur 18 
(1928) AIR 1998 PC 59 (V 10) = r 
50 Ind App 1, Rani Jagdamba 
Kumari v. Wazir Narain Singh 23 
(1918) 40 Ind App 170 = ILR 35 
All 391 (PC), Janki Pershad Singh 


v. Dwarka Pershad Singh 23 
(1902) 29 Ind App 82 = ILR 29 Cal 

433 (PC), Srimati Rani Parbati 

Kumari Debi v. Jagadis Chunder 

Dhahal ; 23 


6 Indian Decisions old Series 523, 
Raja Shamsher Mal v. Rani Dilraj . 
Kunwar ; ii 


TRIVEDL J.:— The suit out of which 
this First Appeal arises relates to the estate, 
known as Majhauli Raj. The pedigree which 
has been found as substantially correct and 
is not assailed by the parties in this app 
is annexed hereto. 


2. . Rani Shyam Sunder Kunwar, 
widow of Raja Kaushal Kishore Mall was 
admittedly ‘in gon of the properti in 
suit till her death on 28th of July, 1937. 
On her death, possession was taken by Bal- 
bhaddar Mall, a descendant of Anand Mall's 
branch. Regular Suit No. 41 of 1940 which 
is the subject-matter of this appeal, was filed 
y Maharani Chandrika Prasad Kunwar, 
mother-in-law of Rani Shyam Sunder Kun- 
war, for possession with the allegation that 
she was the rightful heir and entitled to 
succeed. Regular Suit No. 33 of 1941 was 
filed by Pratap Kishore Mall for possession 
of the estate claiming himself as adopted 
son of Rani Shyam Sunder Kunwar. Both 
the suits were disposed of by one judg- 
ment. The claim of Pratap Kishore Mall as 
adopted son of Rani Shyam Sunder Kunwar 
was negatived by the trial Court and no 
appeal has been filed against the decree. 
During the pendency of regular suit No. 41 
of 1940 Maharani Chandrika Prasad Kunwar 
died and was substituted by her daughter 
Rani Girraf Prasad Kunwar. On the death 
of Rani Girraj Prasad Kunwar, the appel- 
Tants who are the sons of Rani Girraj Prasad 
Kunwar were substituted as her heirs and 
legal representatives. The suit related to 


the properties given in Schedules A, B, C,- 


, F, C, H, K, M, N, O, of the plaint. 
The suit of the plaintif was dismissed in 
respect of properties given in Schedules A to 
H, but was decreed in respect of the. house 
mentioned in Schedule K and the moveables 
mentioned in Schedules K, N and O. The 
moveables of Schedule O were limited to 
those which were in the safe custody of 
the Imperial Bank of India, Banaras and 
the articles of list ‘N’ was confined to list 
of articles given in Ext. A-94. The plain- 
tiff and the defendants were to pay costs 
in the proportion of 1/15 and 14/15. 


3. First Appeal No. 822 of 1946 is 
by the plaintiff appellants whereas First 
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Appeal No. 289 of 1951 is by the defendant- 


appellants against the decree of the trial 
Court dated 12-12-1945. 
4, The plaintiffs’ case was that 


Raja Kaushal Kishore Mall, the last male 
holder belonged to Bissen Kshatriya family. 
It was alleged that the succession was gov- 
emed by the Mitakshara School of Hindu 
Law but the females were not excluded 
from inheritance. Rani Bakt Kuer was 
said ‘to have succeeded on the death of her 
husband Raja Bhim Mall and Rani  Dilraj 
Kuer was said to have succeeded on the 
death of Raja Ajit Mall. Jt was further 
stated that sometime after 1210 Fasli while 
Raja Ajit Mall was in possession the entire 
property was confiscated by the East India 
Company for an act of rebellion and was 
settled with Rani Dilraj Kuer. The rule of 
male lineal succession, if any, therefore, came 
to an end with the confiscation of the 
estate. The list of the property which was 
said to have been resettled is given in 
Schedule ‘A’ to the plaint. 


B petting are said to have 
arabjit Mall, a junior member 
of the family under a Babuai Grant. It is 
contended that the gmat of Sarabjit Mall 
was never confiscated and even though his 
son Tej Mall succeeded to the Taluka of 
Majhauli, the mt continued to maintain 
its separate identity governed by the 
ordinary rules of succession. 


6. Properties of List C and onwards 
are claimed as subsequent Peio gov- 
erned by the ordinary Hindu Law of 
According to the plaintif, Raja 
Tej l acquired properties mentioned in 
Schedule © by his own efforts and the 
properties mentioned in Schedule D” were 
granted by the British Government to Raja 
Udai Narain Mall under a Sanad dated July 
10, 1868 in lieu of personal services. The 
properties in Schedule “Æ are those which 
were said to have been purchased or ac- 
quired by the said Raja with his own exer- 
tions. Schedule F was in respect of mali- 
kana rights alleged to have been acquired 
by Raja Udai Narain Mall. On the death 
of Raja Udai Narain Mall, Raja Kaushal 
Kishore Prasad Mall succeeded and he ac- 
quired properties in Schedule ‘Œ Raja 
Kaushal Kishore Prasad Mall died leaving 
behind him surviving his two widows, Rani 
Shyam Sunder Prasad Kunwar and Rani 
Janki Prasad Kunwar and also his mother, 
Maharani Chandrika Prasad Kunwar. The 
properties mentioned in Schedule ‘HW’ are 
said to have been acquired by Maharani 
Chandrika Prasad Kunwar out of her own 
personal funds which she gifted to Raja 
Kaushal Kishore Prasad Mall under two 
deeds of gifts dated 80th September, 1898 
and 29th October, 1896. The properties 
mentioned in Schedule K were said to have 
been acquired by Rani Shyam Sunder Kun- 
war and those of Schedule ‘M’ were the 
debts advanced by her out of her savings, 


5. List 
been held by S 


succession. 


886 All. [Prs. 6-11] 
The deposits mentioned in Schedule ‘N’ and 


the moveables mentioned therein were alleg- 
ed to belong to her. Rani i Kunwar 


died in 1917 and Rani Shyam Sunder Kun- - 


war on July 28, 1937. Ornaments and arti- 
cles given in Schedule ‘O’ were claimed as 
belongings of Rani Shyam Sunder Kunwar. 


7. The defendant Balbhaddar Narain 
Mall contested the plaintiffs claim and con- 
tended that the Majhauli estate was an an- 
cient impartible Raj governed by the rule of 
male lineal pogai: He also con- 
tended that the suit was barred by rule of 
estoppel and res judicata. 


8. The plea of res judicata was rais- 
ed on the basis of the finding of the Privy 
Council in re Suit No. 21 of 1923 
and rule of estoppel was pleaded on the 
basis of compromise entered into in regular 
Suit No. 20 of 1923. It was denied on behalf 
of the defendant that the females succeed to 
the estate. It was further alleged that Raja 
Tej Mall was duly adopted son of Raja Ajit 
Mall and that the allegation about the con- 
fiscation of the estate in Gorakhpur district 
was incorrect. The Babuai grant of Sarabjit 
Mal was alleged to have reverted to the 
Majhauli Raj on the adoption of Raja Tej 
Mall by Raja Ajit Mall. The grant of pro- 
perties of Schedule D’ of the plaint was 
said to have been made to the Majhauli 
estate and not to Raja Udai Narain Mall 
personally. The properties of Schedule K 
were also claimed as part of the estate pro- 
perties, The rights of the plaintiffs to the 
moveables and debts were 


9. Tt is not disputed that after the 
death of Raja Kaushal Kishore Prasad Mall, 
Rani Shyam Sunder Kunwar claimed posses- 
sion of the estate and Balbhaddar Mall en- 
tered into an agreement with the financiers 
for filing a suit and transferring them four 
villages. Subsequently two suits were filed. 
Regular Suit No. 20 of 1923'was filed by 
the defendant Balbhaddar Mall for posses- 
sion of the property and regular Suit No. 21 
of 1923 was filed by the financiers for pos- 
session of the four villages alleged to have 
been transferred by Balbhaddar Mall. The 
two suits were defended by the Court of 
Wards representing Rani Shyam Sunder Kun- 
war. Regular Suit No. 21 of 1928 filed by the 
financiers went up to the Privy Council and 
it was held that the estate was an imparti- 
ble one and that defendant No. 1 i.e., Bal- 
bhaddar Mall was the owner of the Raj. 
Regular Suit No. 20 of 1928 ended in a 
compromise under which Rani Shyam Sun- 
der Kunwar was ermitted to remain in 
possession for her life and the succession 
after her death was to continue according 
to the rule of male lineal primogeniture. 


10. The trial Court held that the 
Majhauli estate was an  impartible estate 
succeeded by a single heir and that the 
females never succeeded to the estate in 

eir own: right. It further held that the 
compromise between Balbhaddar Mall and 


o denied. 


Jogendra Singh v. Balbhaddar. (Trivedi J.) _ 


ALR 


Rani Shyam Sunder Kunwar in regular suit 
No. 20 of 1923 would not be evidence of 
separation of Raja Balbhaddar Mall from the 
branch of Kaushal Kishore’s family. The 
possession of Rani Shyam Sunder Kunwar 
under the compromise was held to be with 
the consent of Raja Balbhaddar Mall. While 
considering the properties given in various 
Schedules, the trial Court held that the 
properties mentioned in the Schedules were 
incorporated with the parent Taluqa with 
the result that the succession to the said 
properties was also governed by the rule of 
male lineal primogeniture. 


11, The question for determination 
would be whether the rule of male lineal 
primogeniture has been established or not 
and whether the females have succeeded to 
the Taluqa and whether the effect of the com- 
promise decree passed in regular suit No. 20 
of 1923 amounted to the recognition of fe- 
male succession and separation of Balbhaddar 
Mall from the branch of Kaushal Kishore 
Mall. It would be relevant to mention that 
Balbhaddar Mall died during the pendency of 
the suit and respondents I/1 to 1/6 have 
been substituted as heirs and Jegal represen- 
tatives of deceased Balbhaddar Mall. - The 
fact that the estate is an ancient and im- 
partible estate cannot be denied. As far back 
as in the year 1805, on 8th of August, 1805 
Babu Shamsher Mall had filed a suit for 
a declaration of his title to the possession 
of the entire Raj on the allegation that his 
father Babu Pratap Mall had been adopted 
by Rani Bakht Kunwar. The adoption of 
Shamsher Mall was denied by Raja Ajit 
Mall and on his death by Rani Dilraj Kun- 
war, his widow. 


The suit of Babu Shamsher Mall fail- 
ed, because according to the rule of law 
laid down by the Pandits and confirmed by 
Sadar Diwani Adalat, the adoption being 
without authority from husband was illeg 
and invalid. In the jeer of the Sadar 
Diwani Adalat, it was also laid down that 
the adoption of Tej Mal by Raja Ajit Mal 
was also invalid, because Tej Mal, the only 
son of Sarabjit Mal could not be given in 
adoption. From the judgment of the Sadar 
Diwani Adalat, it further appears that the 
annual produce of the Raj was estimated at 
Rs. 18,843/-. The judgment of the Sadar 


` Diwani Adalat is reported in Raja Shamsher 


Mal v. Rani Dilraj Kunwar, 6 Indian Deci- 
sions old series at page 523, In Atkinson’s 
book Statistical Descriptive and Historical 
Account of North Western Provinces of India 
Bissen house of Majhauli is described as the 
most important of the ruling families of 
Gorakhpur. The first seventy-nine genera- 
tions had the title of Sen. The 80th Raja 
Nardeo Sen obtained for his bravery the title 
of Mal from one of the Delhi Emperors. 
Then followed twenty-three generations. 
Bhim Mal who reigned from 1311 to 1366 
A. D. is said to have been arrested for ar- 
rears of revenue by Mubarak Khilji but Jater 
released, 


1971 

Bodh Mal is said:.toxhave succeeded in 
1564, He was also arrested by Akbar for 
default of payment of revenue and convert- 


ed to Muhammedanism and called Mohd. 
Salim. On his return he was refused entry 
in the family and therefore founded the town 
of Salempur on the opposite bank of the 
river Gandak. His son Bhawani Mal suc- 
ceeded to the Majhauli Raj which in his 


minority was managed and looked after by 


his mother. Ajit Mal was Raja from 1753 
to 1805. During this time British took over 
the District. Dilraj Kunwar administered the 


Raj till 1815. Then followed Tej Mal from 
1815 to 1848 when Udain Narain Mal suc- 
ceeded. By a career of extravagance and 
mismanagement he ruined his estate. Final- 
_ly in 1870 the estate was put under the 
Court of Wards. 


12. The history of the Majhauli Raj 
was written by Raja Kaushal Kishore Mall 
in the book form known as Bissen Bans 
Batika (Ext. 65). Raja Bodh Mall is shown 
as the 105th successor to the estate. Bans 
Batika also corroborates the impartible na- 
ture of the estate. The impartible nature 
of the estate was also admitted in the writ- 
ten statement filed on behalf of Rani Shyam 
Sunder Kunwar by the Court of Wards in 
Suit No. 20: of 1928. It was expressly men- 
tioned therein that the Majhauli estate is an 
ancient impartible Raj. The rule of succes- 
sion only as set up the plaintiff of that 
case, i.e as set up by Balbhaddar Narain 
Mall was denied. The nature and incidents 
of an impartible estate have been laid down 
by their Lordships of the Supreme Court in 
Sri Rajah Velugoti Kumara Krishna Yachen- 
dra Varu v. Sri Rajah  Velugoti Sarvagna 
Kumara Krishna Yachendra Varu, AIR 1970 
SC 1795, wherein it is laid down:— 


“The junior members of a joint family 
in the case of ancient impartible joint family 
estate take no right in the property by birth 
and have no right of partition having regard 
to the very nature of the estate that it is 
impartible. Secondly, they have no right 
to interdict alienations by the head of the 
family either for necessity or otherwise. .. 
yee The right of junior members of 
the family for maintenance is governed by 
custom and is not based upon any joint right 
or interest in the property as co-owners. 
The income of the impartible estate is the 
individual income of the holder of the estate 
and is not the income of the joint family. 
An impartible estate, though it may be an 
ancestral joint family estate, is clothed with 
the incidents of self-acquired and separate 
property to that extent. The only vestige 
of the incidents of joint family property, 
which still attaches to the joint family im- 
partible estate is the right of survivorship 
which, of course, is not inconsistent with the 
custom of impartibility. For the purpose of 
devolution of the property, the property is 
assumed to be joint family property and the 
only right which a member of the joint 
family acquires by birth is to take the pro- 
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perty by survivorship but he does not ac- 
quire any interest in the property itself. 
The right to take by modvarhip continues 
only so long as the joint family does not 
cease to exist and the only manner by which 
this right of survivorship could be put an 
end to is by establishing that the estate 
ceased to be joint family property for the 
purpose of succession by proving an inten- 
tion, express or implied, on behalf of the 
junior members of the family to renounce 
i surrender the right to succeed to the 
te.” 


18. After the above latest pro- 
nouncement of the Hon’ble Supreme Court, 
it is not necessary to examine the earlier 
cases on the above subject. Raja Kaushal 
Kishore Mall was admittedly the last male 
holder of the estate. For considering the 
right of succession it has to be examined 
if Balbhaddar Mall was a member of the 
Joint Hindu family on the death of Raja | 
Kaushal Kishore Mall. Learned counsel for 
the appellant has contended that in earlier 
litigations the ‘members of Anand Mals 
branch did not. claim the property by right 
of survivorship and the estate being succeed- 
ed by Rani Dikaj Kunwar, the plea of joint- 
ness by the members of Anand Mals branch 
stood disproved. On the other hand learn- 
ed counsel for the respondent has contended 
that in regular Suit No. 21 of 1923 which 
was filed by the financiers against Rani 
Shyam Sunder Kunwar after the death of 
Raja Kaushal Kishore Mall, the Privy Coun- 
cil held that there was no separation be- 
tween Raja Kaushal Kishore Mall and Bal- 
bhaddar Mall. He also contends that Rani 
Bakht Kunwar was holding the property on 
behalf of Raja Bhim Mall and Rani Dilraj 
Kunwar was holding the estate on behalf of 
Raja Tej Mall who was said to have been 
adopted by Raja Ajit Mall. 


The judgment of the High Court in 
Ram Sundar Mal v. Collector of Gorakhpur, 
AIR 1980 All 797 and of the Privy Council 
in Collector of Gorakhpur v. Ram Sunder 
Mal, AIR 1984 PC 157 are relied upon to 
prove the jointness of Balbhaddar Mal with 
Kaushal Kishore Mall and are also relied 
upon in support of the plea of res judicata 
and estoppel. 


14. The suit which was decided by 
their Lordships of the Privy Council in the 
ear 1934 was filed by the financiers of Bal- 
haddar Mall. On the death of Raja Kau- 
shal Kishore Mall, Balbhaddar Mall trans- 
ferred. four villages to the financiers for the 
urposes of raising money for filing the suit 
or possession against Rani Shyam Sunder 
Kunwar who had taken possession of ths 
estate on the death of Raja Kaushal Kishore 
Mall. The suit was contested by the Court 
of Wards representing Rani Shyam Sunder 
Kunwar and by Rani Shyam Sunder Kunwar 
herself. It was pleaded in that suit by the 
defendant Rani Shyam Sunder Kunwar that 
she had a preferential right to succeed as 
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against Balbhaddar Mall whose branch had 
separated long ago and any transfer of the 
Taluqa villages b Balbhaddar Mall to the 
financiers was invalid. The trial Court held 
that the two branches were not joint and, 
therefore, Rani Shyam Sunder Kunwar suc- 
ceeded to the estate and Balbhaddar Mall 
had no right to transfer the villages belong- 
ing to the estate to the financiers. In ap- 
peal, a Bench of this Court held that mere 
separation in residence or remoteness of the 
common ancestor does not imply any inten- 
tion on the part of junior members to give 
up their right of succession to the estate. 

Tt was also held that the mere existence 
of strained relations would also not tan- 
tamount to abandonment by the junior 
branch of their right of succession. The ap- 
peal was, therefore, allowed and the suit of 
the financiers decreed. An appeal against 
the judgment of the Hi Court was filed 
before the Privy Council, The Privy Coun- 
cil affirmed the finding on the question of 
joint family property and held that: 

“In order to establish that impartible 
estate has ceased to be the joint family pro- 
perty for the purposes of succession it is 
necessary to prove an intention express or 
implied on behalf of the junior members of 
the family to give up their chance of suc- 
cession to the impartible estate.” 


15. The Privy Council, however, 
held that the sale deed was not duly re- 
gistered and as such was of no value in 
respect of the interest taken by it with the 
result that the suit of the financiers stood 
dismissed. . 
= I6 The finding on the question of 
fointness between Raja Kaushal Kishore Mall 
and Balbhaddar Mall could not operate as 
res judicata for the following reasons. 

(1) The suit having been dismissed 
ultimately on the ground of non-registration 
of sale deed, the finding about the jointness 
or otherwise of the junior member with the 
Raja was not for and was, therefore, 
not Tae and substantially in issue for the 
disposal of the case. It will also not ope 
rate as an estoppel. The estoppel is only 
a role of evidence and stops a person to 
plead the contrary of a fact or state of 
things which he has formerly asserted by 
‘words or conduct. Even if it is for a 
moment assumed that the judgment of the 
Privy Council operated as res judicata, it 
will not be of any material help to the par- 
ties because the rights and the status of the 

arties will have to be considered on the 
asis of the compromise that was entered 
into between Rani Shyam Sunder Kunwar 
and Balbhaddar Mall. As a matter of fact 
the compromise should be the sole deter- 
mining factor of the nature of right between 
the parties. As stated earlier, simultaneous- 
ly with the suit of the financiers Balbhaddar 
Mall had also filed the title suit claimin: 
possession of the property on the death o 
Raja Kaushal Kishore Mall, That regular 


guit resulted in a compromise decree. The 
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compromise decree, is Ext. 9 on record. 
The relevant portion of the compromise de- 
cree reads as under:— — 


* “In the abovementidfied case the par- 
ties have agreed to have the case decided 
according to the following terms:—. 

(1) The plaintiff abandons his claim to 
the possession of the Majhauli Raj estate, 
but he maintains that he is the next rever- 
sioner of the late Raja Kaushal Kishore 
Prasad Mal and is entitled to succeed ta 
and get possession of the said estate on the 
death of Rani am Sunder Kunwari. 
Both the parties admit that the said Rani 
is in possession of the Majhauli Raj_ estate 
as a Hindu widow for her life with limited 
powers, and that on her death the next re- 
versioner of the said Raja according to the 
tule of lineal primogeniture will succeed to 
and get possession of the Majhauli Raj estate 
situated in the United Provinces of Agra and 
Oudh and in the Province of Bihar. The 
defendants admit that the plaintiff is an 
agnate of the late Raja Kaushal Kishore Pra- 
sad Mal, and further agree that on the death 
of Rani Shyam Sunder Kunwar -if the plain- 
if, or in case he is not then alive, his 
eldest male lineal descendant according to 
the rule of lineal pe satisfies the 
Court of Wards that he is the next rever- 
sioner and has a title preferential to others. 
The Majhauli estate will be released in his 
favour and he will be put in possession of 
it, at that time the Court of Wards of the 
United Provinces and of Bihar are in charge 
of the estate. 

(2) The plaintif and, in case of his 
death, his eldest male lineal descendant ac- 
cording to the rule of lineal primogeniture 
will get Rs. 400/- per annum, in equal 
monthly instalments as an allowance from 
the estate. The defendant No. 1 will ar- 
range for the education of the. plaintiffs 
sons and will deduct a sum not exceeding 
Rs. 1,800/- per annum for this purpose. 
la bred cierewiece Lace ® 

4) The parties shall bear their 
COSIS. ge actec cs es á 

17. Both parties have tried to inter- 
pret the document in their own favour. Ac- 
cording to the appellant the document shows 
that Balbhaddar Narain Mall had separated 
from Raja Kaushal Kishore Mall and, there- 
fore, Rani Shyam Sunder Kunwar’s right to 
succession was recognised whereas accord~ 
ing to the respondent, the compromise was 
arrived at without affecting the rule of male 
lineal primogeniture and only the right of 

ossession of Balbhaddar Mall was deferred 
or the lifetime of Rani Shyam Sunder 
Kunwar. This compromise decree is dated 
24th August, 1925. It cannot be disputed 
that on the date of the compromise in the 
year 1925, Girraj Kunwar or her sons who 
are the appellants were not heirs under the 
Hindu law. Sister of the last male holder 
and sister’s son were brought in as heirs by 
Hindu Law of Inheritance Amendment Act 


own 


1971 


II of 1929. The intention of the parties to 
the compromise can be gathered by readme 
the whole compromise. Balbhaddar M 
only abandoned his right to possession but 
at the same time both parties recognised the 
rule of lineal primogeniture applicable to 
the estate. 

Stress has been laid for succession on 
imale lineal descendant according to the rule 
of lineal primogeniture, The history of the 
estate shows that daughters or daughters 
sons have not succeeded to the estate and the 
estate has always descended to the nearest 
male descendant of the last holder. The 
possession of Rani Bakht Kunwar and 
Dilraj Kunwar could not be said to be 
independent in their own right.- One was 
holding during the minority of Raia 
Bhim Mal and the other on behalf of Raja 
Tej Mall who was said to have been ado- 
pted by Raja Ajit Mall. Even though the 
adoption of Raja Tej Mall was held in- 
valid, ‘yet the property was held by him 
either as the adopted son or as the next 
successor of Raja Ajit Mall. The com- 
promise, therefore, does not go to show 
that the rule of succession recognised till 
the death of Raja Kaushal Kishore Mall 
was sought to be changed or that Bal- 
bhaddar Mall renounced or surrendered 
his right to succeed to the estate. In 
Chinnathayi v. Pandiaya Naicker (AIR 
1952 SC 29), it was laid down that :— 


“To establish that an impartible 
estate has ceased to be joint family pro- 
perty for purposes of succession it is 
necessary to prove an intention, express 
or implied, on the part of the junior mem- 
bers of the family to give up their 
chance of succeeding to the estate. In 
each case, it is incumbent on the plain- 
tiff to adduce satisfactory grounds for 
holding that the joint ownership of the 
defendant’s branch in the estate was 
determined sothatit became the separate 
property of the last holder’s branch. The 
test to be applied is whether the facts 
show a clear intention to renounce or 
surrender any interest in the impartible 
estate or a relinquishment of the right of 
succession and an intention to impress 
upon the zamindari the character of 
separate property.” . 


_18. Interpreting the deed on the 
basis of which abandonment of rights 
was sought. it was further laid down by 
Lordships of the Supreme Court 
that : 

It is well settled that zeneral words 
of a release do not mean release of rights 
other than those then put up and have 
to be limited to the circumstances which 
were in the contemplation of the parties 
when it was executed.” 

19. The document sought to be 
interpreted by their Lordships of the 
Supreme Court in the above said case 
Was very much in line with the compro- 
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mise of the present suit. The circum- 
stances which were in contemplation of 
the parties could not be anything more 
than permitting the widow to remain in 
possession for her life and thereafter to 
continue the rule of succession that was 
followed till then. We are, therefore, of 
the opinion that the defendant Balbhad- 
dar Mal and not the plaintiffs were the 
preferential heirs to succeed to the Taluaa 
of Majhauli. 

20. Coming next to the various 
items, it has to be seen whether the pro- 
perties given in various Schedules were 
part of the Majhauli estate and governed 
by the rule of male lineal primogeniture 
or not. The property of Schedule ‘A’ is 
not disputed. The plaintiffs claimed the 
property of the Schedule on the basis of 
inheritance and it being held that the 
Tule of succession to the estate was of 
male lineal descendant, the plaintiffs will 
not be entitled to the property of Sche- 
dule ‘A’, 

21. Schedule ‘B’. The property de- 
tailed in Schedule ‘B’ is of the nature..of 
Babuana grant given to Babu Sarabjit 
MalL Babu Sarabjit Mali was the first 
cousin of Raja Ajit Mall. Babu Tej Mall 
was Sarabjit Mall’s son. Babu Tej Mall 
was alleged to have been adopted by 
Raja Ajit Mall. The adoption of Babu 
Tej Mall was held invalid on the ground 
that he being the only son of Sarabiit 
Mall could not be given in adoption to 
Raja Ajit Mall. Even if the adoption was 
invalid, Raja Tei Mall would have suc- 
ceeded to Raja Ajit Mall. The Babuana 
grant is in the nature of maintenance 
granted to the junior member of the 
family and was succeeded by Tei Mall 
after the death of Sarabjit Mall. When 
Tej Mall succeeded to the estate, the 
grant held by him became part of the 
estate from which it was carved out. The 
inferior right of maintenance holder be- 
came merged in the superior right of the 
estate holder. It is not disputed that. the 
grant reverts to the estate on the extinc- 
tion of the line of maintenance holder, 
The line of maintenance holder became 
extinct when Tej Mall succeeded to 
Majhauli Raj. The succession to Sche- 
dule ‘B’ property, therefore, would be 
governed by the rule of parent estate 
i.e., the rule of male lineal primogeni- 


e. 

22. The income of an impartible 
estate being the personal income of the 
holder of the estate, any immoveable pro- 
perty acquired by a holder of an imparti- 
ble estate could only be descendable by 
the rule of lineal primogeniture if the 
holder of the estate incorporates the pro- 
perty so acquired with that of the estate, 
The intention to incorporate may be ex- 
press or implied. In Someshwari Prasad 
v. Maheshwari Prasad (ATR 1936 PC 332), 
it was laid down thats 
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“If any property acauired by the 
holder of an impartible estate is imten- 
tionally incorporated by him with the 
estate, it would not be governed by the 
ordinary rule of inheritance but would 
devolve on a single heir.” 


23. It was also held in the above 
case that no question of intention to in- 
corporate the villages with the ancestral 
estate could arise when the villages were 
acquired by the the Court of Wards on 
behalf of his ward. In Kamaya Navakkar 
v. Viralakshmi Ammal, (AIR 1940 Mad 
814), it was laid down that “the intention 
to incorporate can only be by the holder 
of the estate and not by a guardian and 
manager of the property on his behalf.” 
In Srimati Rani Parbati Kumari Debi v. 
Jagadis Chunder Dhabal, ( (1902) 29 Ind 
App 82) (PC), the contest was with regard 
to succession to an ancestral impartible 
estate and four mouzas that were pur- 
chased on behalf of the last holder out 
of the savings of the estate. It was con- 
tended that the mouzas had been incor- 
porated with the estate and, therefore, 
passed with the estate. It was in evi- 
dence of the parties that the funds were 
collected by the same servants and collec- 
tion papers were kept with the papers of 
the estate. In dealing with this part of 
the case, their Lordships of the Privy 
Council held that the evidence of joint 
collection and maintenance of estate 
papers was not sufficient for holding that 
the Raja intended to incorporate the 
four mouzas with the ancestral estate for 
the purposes of his succession. 

In the case of Janki Pershad Singh 
v. Dwarka Pershad Singh, ((1913) 40 Ind 
App 170) (PC), the plea of incorporation 
was rejected. It was held that the question 
whether properties acquired by an owner 
becomes part of the ancestral estate for 
the purposes of succession depends on his 
intention to incorporate the acquisitions 
with the original estate. In Rani Jagd- 
amba Kumari v. Wazir Narain Singh, 
(50 Ind App 1) = (AIR 1923 PC 59), the 
holder of the impartible estate had ap- 
plied savings out of the income of im- 
partible estate for purchasing immovable 
properties. The rent of the property was 
received by the Manager of the estate 
and treated in the books of estate as part 
of the estate. All that was done at the 
instance of the Raja. It was held by 
their Lordships: . 


“That the property so acquired had 
not become part of the impartible estate 
but remained the separate property of 
the deceased holder.” 

24. There is a distinction between 
the property acquired out of the income 
of the joint Hindu family property and 
the property acquired out of the income 
of the impartible estate. The income of 
la joint Hindu property and any property 


A. J. R. 


acquired out of such income forms part 
of the family property and is impressed 
with the character of joint family pro- 
perty, whereas in the case of the income 
of an impartible estate the income being 
the absolute property of the owner, the 
property acquired out of the income re- 
mains the absolute property of the owner 
unless it is incorpcrated by the owner 
with the impartible estate. 

25. The incorporation of the said 
acquired property with the impartible 
estate has to be proved before the succes- 
sion to the self acquired property can be 
claimed in accordance with the succes- 
sion to the impartible estate. 

26. ` Schedule ‘C’ — Sch. C consists 
of eight villages in the District of Gorakh- 
pur. According to the appellant the 
villages of this Schedule were acquired 

Raja Tej Mall whereas according to 
the respondent the villages were part of 
the parent Majhauli Raj. No direct evi- 
dence of acquisition of these villages by 
Raja Tej Mall is on record, on the other 
hand as remarked by the trial Court 
there is indication that these were ancest- 
ral villezes. The Court below was, there- 
fore, right in holding that the plaintiff 
appellant failed to prove that the villages 
of Schedule C were the acquisition of 
Raia Tei Mall. 

27. Schedule ‘D’. The list of villages 
given in Sch. ‘D’ was admittedly the sub- 
ject of a grant from the Government to 
Raja Udai Narain Mall in recognition of 
his good services under a sanad dated 
10th July, 1868 (Ext 1). These villezes 
were known as Illaqa Paina. Raja Udai 
Narain Mall had become indebted to 
various creditors. As he was in the 
good books of the British Government, 
the British Government wanted to help 

and, therefore, advanced a sum of 
Rupees 8 lacs as loan to pay off the debts. 
A usufructuary mortgage was obtained 
of Raja Udai Narain Mall's property. 
The properties mortgaged included the 
villages granted to Udai Narain Mall 
under the sanad dated 10th of July 1868. 
Two factors have weighed with the trial 
Court in holding that this property was 
incorporated with the impartible estate: 

(1) After the grant of these villages, 
the Raja did not give out any indication 
that these were not incorporated. 

(2) The sanad property was included | 
in the mortgage and if the sanad property 
was granted to Raja personally, it was not 
nesessary that his son should have joined. 

28. None of the grounds on the 
basis of which the tzial Court has assum- 
ed incorporation car. be proof of incor- 
poration. Exhibit 1. the grant clearly 
shows that it was a grant in lieu of his 
personal services. There is, therefore, 
no justification for assuming that the 
Same was to help the Raja ta wipe off 
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his debt. The law as laid down in the 
cases referred above is to the effect that 
incorporation has to be proved and not 
that the absence of incorporation would 
amount to incorporation of the estate 
with the impartible estate. The mortgage 
of the self-acquired property together 
with the impartible estate could not be 
deemed to be an intention of incorpora- 
tion. Mortgaging the property is only 
giving the property in security for the 
amount of loan that is being advanced to 
the mortgagor. There is nothing in the 
mortgage deed which justifies an infer- 
ence of incorporation. The management 
by the Court of Wards sometime after 
the Manager took charge of entire estate 
of the Raja as one entity also could not 
be deemed to be intention of incorpora- 
tion, firstly because the intention of the 
Court of Wards would be of no avail to 
the respondents, secondly the Court of 
Wards had to take all the property of 
the Ward and taking charge of the entire 
property would not amount to an act of 
incorporation. ‘The finding of the trial 
Court, therefore, on the incorporation of 
villages mentioned in Schedule ‘D’ is 
erroneous. 


29. Schedule ‘E’. The list of pro- 
perties givenin Schedule ‘E’ and onwards 
has also to be examined in the light 6f 
the observations and rule of law laid 
down in the aforesaid cases. On 26th of 
February 1890 (Ext. 58) Court of Wards 
representing the estate of Raja Udai 
Narain Mall purchased a house situate in 
the city of Gorakhpur from Babu Megh- 
nath Ghosh. Another house adjacent to 
the house of Mezh Nath Ghosh belonging 
to one Ram Prasad Lunia was purchased 
at an auction sale by Chandrika Prasad 
Kunwar, wife of Lal Kharag Bahadur 
Mall and on 29th October, 1896, it was 
gifted to Raja Kaushal Kishore Mall. The 
house purchased by Court of Wards re- 
presenting the estate of Udai Narain Mall 
is shown as item 1 to Schedule E and the 
house gifted by Rani Chandrika Prasad 
Kunwar to Raja Kaushal Kishore Mall is 
Item 1 to Schedule H. The only circum- 
stance on the basis of which this has been 
held by the trial Court to have been in- 
corporated with the impartible estate is 
that the estate servants stayed in the 
Kothi when they came to Gorakhpur and 
that Raja Kaushal Kishore Mall never 
disclaimed that this Kothi or any other 
property was not part of the impartible 
estate. The trial Court has also been 
fnfluenced by the fact that Raja Kaushal 
Kishore Mall did not make any gift or 
execute a will in respect of the acauired 
property. 


The whole reasoning of the trial 
Court is erroneous. Incorporation had 
to be proved either by express or implied 
conduct of the parties. The house belong- 
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ed to the Raja. The Raja and his ser- 
vants were as of right entitled to stay 
and utilise the Kothi for their benefit. 
According to the trial Court, the correct 
interpretation of the doctrine of incor- 
poration became generally known after 
the decision of the Privy Council in 
Shiba Prasad Singh’s case (AIR 1932 PC 
216) and. therefore, the absence of an 
express declaration regarding incorpora- 
tion was sufficient indication that the 
property stood incorporated in the im- 
partible estate. This reasoning is also 
erroneous and in the absence of any ex- 
press or implied indication of incorpora- 
tion, the house could not be deemed to 
have been incorporated in the impartible 
estate. The house gifted to Kaushal 
Kishore Mall by Rani Chandrika Prasad 
Kunwar and mentioned at Item 1 to 
Schedule ‘H’ has been dealt with by the 
trial Court under issues 24 and 25. While 
the finding of the trial Court is that it 
would be the self-acquisition of the Raja 
unless it was incorporated with the im- 
partible estate, the same has been treated 
as part of the impartible estate because 
according to the trial Court Raja Kaushal 
Kishore Mall was 20 or 21 years of aze 
when his estate was released from the 
Court of Wards and he being under the 
influence of executive authorities, it was 
very probable that the properties were 
incorporated with the impartible Raj. 

The question of incorporation could 
not be decided on the probability assum- 
ed by the trial Court. The finding of the 
trial Court, therefore, about the house 
situate in the city of Gorakhpur and 
detailed at Item 1 to Schedule E and 
Item 1 to Schedule H is erroneous. 


30. The second item of Schedule E 
is village Moglaha. The written statement 
claims it to have been acquired by Raja 
Udai Narain Mall. The trial Court has 
held that because it was one of the 
villages which was mortgaged to the Gov- 
ernment under the mortgage bond of 
September 1, 1870, therefore it should be 
deemed to have been incorporated in the 
jrapartible Raj. We have already held 
earlier that mortgage of the separate pro- 
perty along with the impartible Raj could 
not be an inference of incorporation. 
This village too, therefore, could not be 
deemed to have been incorporated with 
the impartible Raj. With regard to 
Items 3, 4, 6, 7, 8 9, 10, 11, 12, 21, 22, 
23, 24, 26 and 27 of Schedule E, there 
being no proof of  self-acquisition. the 
question of incorporation did not arise 
and the trial Court was right in holding 
that the same shall be treated as part of 
the impartible estate. 

31. Next comes the eight villazes 
of Items 13 to 20 of Schedule E. The 
villages were admittedly gifted to Raia 
Udai Narain Mall under the deed of gift 
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dated 10th May, 1869 (Ext. 3). Accord- incorporated with the impartible estate 
ing to the finding of the trial Court, these is that Raja Kaushal Kishore Mall was 


villages at one time belonged to Majhauli 
fmpartible estate and they came back in 
possession of the Raj in 1869 by virtue 
of a zift. The gift not being challenged 
as fictitious, the nature of this property 
could not be other than that of the self- 
acquired property of the Raja and simply 
because these villages were mortgaged to 
the Government for the advancement of 
the loan of Rupees eight lacs or at one 
time formed part of the estate, it cannot 
be said that these were treated as incor- 
porated with the impartible estate. 
With respect to other items of this Sche- 
dule, there is no satisfactory evidence 
that they were acquired by Raja Udai 
Narain Mall and, therefore, the question of 
incorporation did not arise. The finding. 
therefore, of trial Court in respect of the 
aforesaid eight villages Items 13 to 20 is 
erroneous in law. 

32. Schedule ‘F’ —Sch. ‘F’ of the 
plaint is in respect of Malikana rights 
acquired by Raja Udai Narain Mall. None 
of the counsel appearing for the parties 
have been able to state if any compensa- 
tion rolls have been prepared in respect 
of the Malikana rights. Malikana rights 
are superior rights and are in the nature 
of an allowance for the proprietary 
tights. It has not been satisfactorily 
proved that these Malikana rights were 
the self-acquired rights of Raja Udai 
Narain Mall. According to the finding of 
the trial Court, these Malikana rights 
have been in the family of Raja Udai 
Narain Mall from the earlier times and 
were not new acquisitions. Learned coun- 
sel for the appellant has not been able 
to show that these were any independent 
rights acquired by Udai Narain Mall 
The finding of the trial Court, therefore, 
fm respect of Schedule ‘F’ does not call 
flor any interference. 

Schedules 'G” and “H” 

33. Next comes the question with 
regard to the properties detailed in 
Schs. ‘G’ and ‘H’. These have been dealt 
with by the trial Court under Issues 24 & 
25. Items Nos. 1 to 13 of Sch. ‘G’ is the list 
of villages which were collectively known 
as Narharpur estate. These villages were 
purchased under the sale deed dated 20th 
March, 1906 (Ext. 62) from Rani Jagar- 
nath Kunwar. Rani Jagarnath Kunwar 
was indebted fo various creditors and 
some of her property was attached and 
sold by the decree-holders for a meazre 
sum. In order to get the sale set aside 
any pay off the creditors, she sold her 
estate to Raja Kaushal Kishore Mall keep- 
ing for herself a maintenance of Rs. 60/- 
per month. It cannot, therefore. be dis- 
puted that this was the self acquired pro- 

perty of Raja Kaushal Kishore Mall. 
The only circumstance on the basis of 
which this has been held to have been 


pa ambitious Raja and had ambition to 
restore the old glory of Majhauli imparti- 
ble Raj as it was before the time of Raia 
Udai Narain Mall. The witnesses pro- 
duced in support of the incorporation are 
the following : 


a 1. Hafiz Abdul Rashid Khan (D. W. 
2. Uttam Chand (D. W. 
3. Bal Kishore Prasad D: W. 72}. 
4. S. P. Sanyal (D. W. 80). 


34. Hafiz Abdul Rashid Khan 
(D. W. 32) was a Munsarim and for some- 
time the Mukhtaram of Raja Kaushal 
Kishore Mall. AH that he has said is 
that the Raja used to say that his estate 
was not a very large one and that he 
wanted to increase the extent of his 
estate. Neither the occasion is stated nor 
is there anything in his statement to the 
effect that the intention of the Raja was 
to incorporate the self-acquired property 
with the impartible estate. There is 
nothing in his evidence that the Raja 
actually after acquiring the Narharpur 
estate expressed any intention of incor- 
poration, 


35. The evidence of Uttam Chand 
(D. W. 37) has rightly been discarded on 
the ground that he was in the employ of 
Balbhaddar Mal, defendant No. 1. 


36. Brij Kishore Prasad (D. W. 72) 
has stated that Raja Kaushal Kishore 
Mall had said that he wanted to improve 
the estate and that as there was no forest 
in his estate by the purchase of the forest 
he would have some place for ‘Shikar’. 
In his statement also there is no evidence 
of any affirmative expression by the Raia 
that the estate purchased by him was 
being incorporated with the impartible 
estate. 

37. S. P. Sanyal (D. W. 80) has 
also stated about the wish of the Raia to 
improve the estate, start hospitals and 
do other things for the benefit of the 
tenancy. None of the witnesses, there- 
fore, have stated anything about incor- 
poration of Narharpur estate with the 
impartible estate. The sale deed in favour 
of the Raja Kaushal Kishore Mall in 
respect of Narharpur estate further 
shows that along with the acquisition of 
the tile'to Narharpur estate obligations 
were also taken by the Raja for the main- 
tenance of a temple at Ajiodhya and pay- 
ment of Rs. 60/- per month to the vendor 
Rani Jagarnath Kunwar. The other evi- 
dence which has been relied in support 
of the incorporation is to the effect that 
sweet was distributed when the Narhar- 
pur estate was purchased by the Raia and 
that common accounts and common ser- 
vants were kept of the impartible and 
other acquired property. 
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88. As stated above, the circum- 
stance that the accounts of both types of 
the properties were kept together, could 
not be an intention of incorporation. In 
order to prove that the Raja incorporated 
the villages purchased subsequently, defi- 
nite evidence of incorporation was essen- 
tial or an express conduct showing incor- 
poration was proved. The Raja obviously 
was owner of all the properties and it 
‘was not incumbent on him to keep two 
distinct and separate set of accounts ‘or 
two types of properties or keep separate 
servants for managing the two types of 
properties. Negative evidence could not 
be proof of positive conduct. Something 
positive had to be proved to prove incor- 
poration. The finding of the ‘trial Court, 
therefore, with respect to the Narharpur 
estate suffers from an error of law. With 
respect to other items of this Schedule, 
the learned counsel for the appellant has 
not been able to show that the finding 
suffers from any error of fact or law. 


39. Item 1 of Schedule ‘H’ has 
already been dealt earlier. It is part of 
the house now situate in the city of 
Gorakhpur. It was obtained by Kaushal 
Kishore Mall under a deed of gift and 
there is nothing on record to show ‘that 
this house was ever incorporated with 
the impartible Raj. 

40. The village Bolaon, Barpaliya, 
and Behari Buzurg were subject of sift 
Raja Kaushal Kishore Prasad Mall during 
his minority when his entire estate was 
under the management of the Court of 
Wards. There is no evidence on record 
that these villages were ever incorporat- 
ed with the impartible estate. All that 
the trial Court says is that these villages 
were in the family in the time of Raja 
Ajit Mall and, therefore, it is extremely 
probable that the Raja after attaining 
majority would have keenly desired that 
they should have remained as part of 
impartible estate and because Court of 
Wards treated the properties in the hands 
of its ward as one entity, therefore incor- 
poration was proved. Firstly the Court 
of Wards had no power to incorporate 
these villages with the impartible estate; 
secondly, in the absence of any express 
or implied intention of the Raja Kaushal 
Kishore Mall on his attaining majority, 
it could not be presumed or guessed that 
the same must have been incorporated 
with the impartible Raj. As regards the 
remaining villages of this Schedule. there 
is no evidence that they were acquired 
by Raja Kaushal Kishore Mall as alleged. 
The learned counsel for the appellant has 
also not been able to satisfy how the 
finding of fact in respect of those villages 
is wrong. 

41. First Civil Appeal No. 289 of 
1951 is by the heirs of Balbhaddar Mal 
and is in respect of moveable and other 
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items of properties which were decreed 
y the trial Court. The learned counsel 
for the respondent has not been able to 
satisfy how moveable properties could 
be the subject of incorporation and in 
what respect the finding of the trial 
ert is vitiated by an error of fact or 
We 

42. The result, therefore, is that 
First Civil Appeal No. 322 of 1946 is 
partly allowed and the decree of the 
trial Court in respect of the following 
items is modified: 

(a) “ss respect fo villages 
Schedule ‘D’, 

(b) with respect to the house given 
at Item 1 of Schedule ‘H’, situate in the 
city of Gorakhpur and with respect to 
Item 2, village Moglaha, 

(c) Eight villages described under 
Items 13 to 20 of Schedule ‘E’, 

(d) villages described under Items 1 
to 13 of Schedule 'G’ and known as 
Narharpur Estate, 

(e) villages ‘Belon, pao and 

Behari Buzurg of Schedule ‘P’, 
And thus the suit of the see shall 
stand decreed for a declaration of title to 
the house mentioned in Sch. 'K’ Item 
No. 1, for relief (b) and (c) claimed by 
them with this modification that the 
moveables mentioned in Gaznafar Ali’s 
list, Ext. A-94 (in suit No. 33 of 1941) 
will be substituted for the list given after 
the first items Nos. 1 to 5 in Schedule 'K’. 
The moveables in Schedule ‘O’ will be 
limited to those in the safe custody of 
the Imperial Bank of India, Banaras, and 
with respect to villages under Sche- 
dule ‘D’, with respect to house given af 
Item 1 of Schedule ‘H’ situate in the city 
of Gorakhpur, which includes Jand shown 
atItem 1 of Schedule 'E’ and with respect 
to Item No. 2 village Moglaha, eizht 
villages described under Item Nos. 13 to 
20 of Schedule ‘E’, villages described 
under Items 1 to 13 of Schedule ‘G’ and 
known as WNarharpur Estate, villages 
Belon, Barpaliya and Behari Buzurg of 
Schedule H. First Civil Appeal No. 289 
of 1951 shall stand dismissed. In the cir- 
cumstances of the case costs throughout 
shall be on parties. 


under, 


Order accordingly. 
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Shietla Din and others, Petitioners v. 
The Executive Engineer and others, Res- 
pondents. 


Civil Mise. Writ Petn. No. 576 of 
1966, D/- 18-1-1971. 
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(A) Nothern India Canal and 
Drainage Act (1873), Ss. 34 and 35 — 
Inability to locate persons responsible for 
wastage of water may result in levy of 
penalty on all deriving water from that 
water course, but only after notice to 
them. AIR 1955 SC 65, Followed. 

(Paras 7 to 9) 

(B) Northern India Canal and. 
Drainage Act (1873), Sec. 34 — Authority 
cannot hear parties after making an 
order levying penalty for wastage of 
water. (Para 10) 

(C) Constitution of India, Art. 226 — 
Order levying penalty under Section 34 
Northern India Canal and Drainage Act 
without notice to persons affected being 
void ab initio can be challenged directly 
by Writ Petition — (Northern India 
Canal and Drainage Act (1873), Sec. 34). 

(Para 11) 

Cases Referred: Chronological 
(1956) AIR 1956 Pat 137 (V_43) = 

1956 Cri LJ 640, Ajablal Mandal 

v. State of Bihar 
(1955) AIR 1955 SC 65 (V 42)'= 

(1954) 26 ITR 775, Dhakeshwari 

Cotton Mills Ltd. v. Commissioner 

of Income Tax 

N. Aly Khan, for Petitioners; Stand- 
fing Counsel, for Respondents. 

ORDER: This is a petition under 
Article 226 of the Constitution of India. 

2. The petitioners, seven in num- 
ber, are all residents of village Sariyan- 
‘wan, in the district of Pratapgarh. The 
petitioners’ allegation is that in the 
month of August, 1965, the right bank 
of Allahabad Branch of Sharda Canal 
was breached at a point about six furlongs 
away from village Sariyanwan. The 
breach is attributed by the petitioners to 
the negligence of the Canal Department 
as a result of which crops worth several 
hundreds were damaged of four villages 
including the village Sariyanwan by the 
gushing water which entered into the 
fields at great pressure. The petitioners 
state that they met the local M. L. A. 
and also Assistant Engineer Incharge 
of the Canal Sub-Division at Tehsil Kunda 
and sent written representations claiming 
damages and compensation for the loss 
caused to their crops. It has further been 
alleged that in the meantime the Canal 
authorities reported the matter to the 
police and in the first information report 
lodged on 14th August, 1965, by the 
Assistant Engineer four persons were 
named, who were suspected to have caus- 
ed the breach. None of the petitioners 
was among the four persons named in the 
first information report. 

It has further been alleged that the 
police made enquiries and submitted a 
final report on September 12, 1965, which 
was accepted by the Judicial Magistrate 
on December 28, 1965, However, while 


Paras 


Shietla Din v. Executive Engineer (Gulati JJ 


ALR. 


the matter was under investigation at the 
hands of the police the canal authorities 
took action under Sections 34 and 35 of 
the Northern India Canal and Drainage 
Act and by a common order dated 12-11- 
1965 levied varying amounts on several 
persons by way of charges for the un- 
authorised use of water and penalties. 
The amounts demanded from the peti- 
tioners are set out in paragraph 7 of the 
writ petition. The amounts were souzht 
to be realised through the Tehsildar. 
Tehsil Kunda. the opposite party No. 3. 


3. The petitioners allege that the 
levy of water charges and the penalty is 
illegal and so is its recovery. From the 
counter-affidavit of Sri Gur Prasad filed 
on behalf of respondent Nos. 1 to 4 it 
appears that the Canal Department attri- 
buted the breach not to any negligence 
on the part of the canal department, but 
to deliberate act on the part of the 
villagers who wanted to irrigate their 
paddy field in an unauthorised manner. 

4. Learned counsel for the peti- 
tioner has raised two contentions. His 
first contention is that the impugned order 
was passed without conducting the en- 
quiry contemplated by Section 34 and 
without affording an opportunity to the 
petitioners of being heard. The impugn- 
ed order, according to the learned coun- 
sel, is contrary to the statutory provi- 
sions and offends against principles of 
natural justice. The second contention 
raised by the learned counsel is that Sec- 
tions 34 and 35 of the Northern India 
Canal and Drainage Act are constitu- 
tionally invalid being violative of Arti- 
cles 19 (1) (f) and (g) and 31 of the Con- 
stitution of India. 


In support of this submission he has 
placed reliance upon a decision of a Divi- 
sion Bench of the Patna High Court in 
Ajablal Mandal v. State of Bihar. AIR 
1956 Pat 137. Learned Standing Counsel 
appearing on behalf of the opposite 
parties submits that the order was passed 
after holding an enquiry under Section 34 
and that Sections 34 and 35 of the 
Northern India Canal and Drainage Act 
are not constitutionally invalid. 

5. Before dealing with this con- 
tention, it will be appropriate to deal 
yi the two sections which run as 
under :— 


“34. Liability when water runs to 
waste :— If water supplied through a 
water course be suffered to run to waste, 
and if, after enquiry by the Divisional 
Canal Officer, the person through whose 
act or neglect such water was suffered to 
run to waste cannot be discovered, all 
the persons chargeable în respect of the 
water supplied through such water 
course shall be jointly liable for the 
charges made in respect of the water so 
wasted.” 
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"35. Charges recoverable in addition 

fo penalties:— All charges for the un- 
authorised use for waste of water may 
be recovered in addition to any penalties 
incurred on account of such use or 
waste.” , 
A reading of the two sections shows that 
if water or a water course is allowed to 
run to waste, all persons, who derive 
water supplies from the course, can be 
made jointly liable for the charges for 
the water so wasted and penalties can 
also be imposed upon them on account of 
the wastage of water. 

6. Now in the instant case, it has 
been alleged on behalf of the opposite 
parties in the counter-affidavit filed by 
Sri Gur Prasad that before the impugned 
order was passed an enquiry was con- 
ducted as contemplated by Section 34 and 
it was found that the person who was 
responsible for the breach of the canal 
could not be located. In these circum- 
stances Sections 34 and 35 clearly became 
applicable. 

T. The next question that arises is 
as to whether it is open to the autho- 
rities concerned to pass an order imposing 
water charges and penalties without 
motice to persons affected thereby and 
without an opportunity of putting for- 
ward their case. From the language of 
Section 34, it is clear that the matter has 
not been left to the subjective satisfaction 
of the Divisional Canal Officer, who is the 
authority empowered to take action 
under the two provisions. He is required 
to conduct an enquiry. It is also clear 
that the authority concerned is not oblig- 
ed to confine his enquiry to the persons 
who are ultimately going to be affected. 
The enquiry can be made from any source 
which appears to the authority to be 
appropriate. But the principles of natu- 
ral justice require that the result of the 
enquiry must be disclosed to the persons 
who are going to be saddled with the 
liability and they should be allowed an 
opportunity to rebut the result of the 
enquiry and to adduce such evidence as 
they may like to support their case. The 
functions assigned to the authority 
named in Section 34 are of a quasi judi- 
cial nature and the order that it passes 
is an order of assessment of water charges 
and penalty. Such an order cannot be 
passed upon any evidence or any fact 
without first pointing out the same to 
the assessee and giving him a reasonable 
opportunity of meeting the case which is 
ultimately made out against him. 


8. In Dhakeshwari Cotton Mills 
Lid. v. Commr. of Income-tax (1954) 26 
ITR 775.= (AIR 1955 SC 65), the Supreme 
Court set aside an assessment order 
under the Income-tax Act, 1922 where 
this fundamental principle of natural 
liustice was violated. In my opinion the 


Shietla Din v, Executive Engineer (Gulati JJ 


[Prs. 5-13] ‘all. 343 


same principle would govern an ordery 
contemplated by Sections 34 and 35. 

9. Admittedly in the instant case 
no notice was given to the petitioners nor 
were they afforded any opportunity of 
being heard. The enquiries which are 
alleged to have been conducted were not 
made known to them. In the circum- 
stances the impugned order must be held 
to be bad in law. Moreover the facts of 
the present case are such that it was 
necessary for the authorities concerned 
to have followed the procedure indicated 
above, namely, to have given a notice to 
the persons. who were ultimately saddl- 
ed with the liability, and to have afford- 
ed them an opportunity of showing cause 
against the imposition of water charges 
and penalties. 

10. It is not disputed that in the 
first information report lodged by the 
Sub-Divisional Officer, none of the peti- 
tioners was named. However, before the 
investigations were completed, by the 
Police, the impuzgned order was passed. 
In these circumstances it was incumbent 
upon the Divisional Canal Officer to give 
a show cause notice to the petitioners and 
other persons who were held liable. In 
the counter-affidavit it has been alleged: 
that the representations made by the peti- 
tioners were being enquired into, but the 
Petitioners did not wait for the result of 
the enquiry and rushed to this Court and 
filed the present writ petition. as a result 
whereof further enquiries were suspend- 
ed. _To my mind this circumstance does 
not in any way change the legal position. 
The appropriate procedure should have 
been to afford an opportunity to the peti- 
tioners before the impugned order was 
passed. Once an order is passed, ‘the 
Divisional Canal Officer becomes functus 
officio and he cannot vary or modify the 
Same as a result of any enquiry held by 
him subsequently. The order passed by 
him is final subject only to an appeal to 
the Head Revenue Officer of the district. 

11. _It has further been alleged 
that the impugned order was appealable 
and the petitioners should have exhaust- 
ed the remedy by way of appeal. In my 
opinion the existence of an alternative 
remedy is no bar in a case like the pre- 
sent one where the order com- 
plained of offends azgainst the principles 
of natural justice. Such an order is void 
ab initio and can be challenged in a peti- 
tion under Article 226 of the Constitu- 
tion. 

12. 
impugned 


13. In the result, this petition 
must succeed and is allowed. The order 
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dated November 12, 1965, passed by the 
Executive Engineer, Shar Canal and 
Irrigation, Pratapgarh is quashed so far 
as it affects the petitioners. The respon- 
dents are restrained from taking any re- 
covery proceedinzs against the petitioners 
in pursuance of the aforesaid order. The 
petitioners are allowed costs. 

Petition allowed. 
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(LUCKNOW BENCH) 
JAGMOHAN LAL, J. 

B. M. Tripathi, Petitioner v. The 
State of U. P. and others, Respondents. 

Writ Petition No. 376 of 1970, D/- 14- 
01-1971. 

(A) Constitution of India, Article 311 
m Removal of a Government servant 
from service for overstaying his leave 
without coraplying with the provisions of 
Art. 311 is illegal even though it is pro- 
vided by the service regulation that any 
individual who absents himself without 
permission after the end of his leave 
would be considered to have sacrificed 
his appointment and may be reinstated 
only with the sanction of the competent 
authority. AIR 1966 SC 492, Followed. 

Para 7) 
(B) Constitution of India, Article 311 
m Even a temporary Government ser- 
vant cannot be terminated by way of 
punishment for specifie fault without com- 
plying with the provisions of Art. 311. 
AIR 1964 SC 449, Followed. (Para 9) 
Cases Referred: Chronological Para’ 
(1966) AIR 1966 SC 492 (Y 53) =. 
(1966) 1 SCR 825, Jai Shankar v. 
State of Rajasthan 

(1964) ATR 1964 SC 449 (V 51) = 
1964-1 Lab LJ 418, Jagdish Mitter n 
v. Union of India 9 

R. Nath, for Petitioner; Chief Stand- 
ing Counsel (S. C. Mathur), for Respon- 
dents. 

JAGMOHAN LAL, J.:— The peti- 
tioner B. M. Tripathi was a temporary 
employee of the State Government, Uttar 
Pradesh, who was appointed on 21-12- 
1961 as a salesman at the Government 
U. P. Handicrafts show-room, Lucknow. 
After some time he was transferred in 
the same capacity to Gorakhpur show- 
case displayed at the railway station by 
the U. P. Government Handicrafts. While 
he was working there, his services were 
terminated with effect from 11-11-1964, 
(vide annexure 1 to the writ petition). On 
a representation made by the petitioner 
these orders were withdrawn by the Gov- 
ernment, vide annexure 2 dated 21-12- 
1965, in which the petitioner was directed 
to join his duty as a salesman at Handi- 
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crafts show-room, Tajmahal, Agra. This 
order was received by the petitioner on 
5-1-1966. The petitioner then sought 
some clarification from the Director of 
Industries, U. P, Kanpur. regarding the 
terms on which he was being reinstated 
after the withdrawal of the previous 
order relating to the termination of his 
Service with effect from 11-11-1964. This 
clarification was furnished to him by the 
Director of Industries (Vide Annexure 3 
dated 24-2-1966) which was received by, 
him on 9-3-1966. After that the peti- 
tioner proceeded to Agra and he reported 
himself for duty in the ‘forenoon of 
17-3-1966. But immediately after that he 
applied for ten days leave with effect 
from the afternoon of 17-3-1966. The 
petitioner did not then resume his duty 
and he was sending applications from 
time to time for extension of his leave 
upto 19-9-1966. 

2. The petitioner’s contention is 
that on 20-9-1966 on a verbal order issued 
by the then Special Manager, U. P. Gov- 
ernment Handicrafts Show-reom Luck- 
now, he was transferred to Lucknow and 
he reported himself for duty on the same 
day at this show-room where he continu- 
ed to work till 28-9-1967 on which date 
he was served with an order dated 23-9- 
67 (Annexure 8) purporting to have been 
passed by the Additional Director of 
Industries, Uttar Pradesh. This order 
recited the facts relating to the termina- 
tion of the petitioner’s services with 
effect from 11-11-1964 and the subsequenf 
withdrawal of this order by means of 
another order passed by the Government 
(vide Annexure 2). It was stated therein 
that since this order had been served on 
the petitioner on 5-1-1966 he should have 
joined his duty at Agra on 13-1-1966 at 
the latest after availing of the joining 
time permissible under the rules and that 
the time spent by him in seeking clari- 
fication from the Director of Industries 
was uncalled for and unnecessary. Hence 
only the period from 11-11-1964 to 12-1- 
1966 shall be considered as the period 
spent by the petitioner on duty in terms 
of the orders passed by the Government 
and the subsequent period from 13-1- 
1966 to 16-3-1966 had to be covered by a 
proper application to be presented by the 
petitioner, he would be granted earned 
leave on full average pay for this period. 
Since the petitioner had again proceeded 
on leave with effect from the after-noon 
of 17-3-1966 and he made applications 
from time to time for extending his leave 
upto 19-9-1966, it was found on a re- 
ference to his leave account that leave on 
full average pay, leave on private affairs 
on half average pay and extraordinary 
leave without pay could be granted to 
him only for the period from 18-3-1966 
to 12-9-1966 and thereafter no leave 
whatsoever could be granted to him. 
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Lastly, if was stated that since the peti- 
tioner had wilfully absented 

from duty without even making any ap- 
plication for leave after 19-9-1966, he 
shall be deemed to have resigned his ap- 
pointment in view of the provisions con- 
tained in subsidiary R. 157-A (3) and he 
shall accordingly cease to be in Govern- 
ment employment after 12-9-1966. 


3. On receipt of this order the 
petitioner filed an appeal against it to 
*he Director of Industries and then to the 
` Government. Not setting any redress 
ffrom those authorities he filed this wirt 
petition challenging the said order. One 
of the grounds on which this order has 
been challenged is that it amounts to his 
dismissal or removal from service and 
since it was passed without complying 
withthe provisions of Art. 311,itis void 
and illegal. The petitioner prayed for 
quashing of this order by issung a writ of 
certiorari and further prayed for a 
mandamus commanding the opposite- 
parties who are the State of Uttar Pra- 
desh, the Director of Industries Uttar 
Pradesh and the Special Manager. U. P. 
Handicrafts, Lucknow to treat the peti- 
tioner in service without any break in 
service with all the benefits which have 
accrued to him. 


_._ 4 The petition was contested on 
behalf of the opposite-parties. It was 
reiterated by the opposite-parties that the 
seeking of clarification by the petitioner 
was uncalled for and unnecessary and 
that the period spent by him in doing so 
could not be treated as the period spent 
on duty and for that period the petitioner 
had to apply for leave. It was also denied 
that the petitioner had, under any verbal 
order, been transferred to Lucknow on 
20-9-1966. It was contended that since 
the petitioner had over-stayed the period 
upto which leave could be granted to him. 
he shall be deemed to have resigned his 
ae ied under subsidiary Rule 157-A 


5. I heard the learned counsel for 
the petitioner and the learned Standing 
Counsel. The first point that arises for our 
consideration is whether the services of the 
petitioner could be terminated under 
subsidiary Rule 157-A (4) (b) in the 
manner they purported to have been 
done by means of the order contained in 
Annexure 8 without complying with the 
provisions of Article 311. The relevant 
Portion of this rule under which this 
order has been passed provides :— 


“Where a Government servant to 
whom. this Subsidiary Rule applies fails 
to resume duty on the expiry of the 
maximum period of extraordinary leave 
granted to him under this rule, or where 
such a Government servant whois granted 
a lesser amount of extraordinary leave 
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than the maximum amount admissible, 
remains absent from duty for any period 
which, together with the extraordinary 
leave granted, exceeds the limit upto 
which he could have been granted such 
leave under sub-rule (a), he shall, unless 
the Governor in view of the exceptional 
circumstances of the case otherwise deter- 
mines, be deemed to have resigned his 
appointment and shall, accordingly. cease 
to be in Government employ”. 

6. A similar rule contained in 
Jodhpur Service Regulations came for 
interpretation before the Supreme Courf 
in Jai Shankar v. State of Rajasthan, 
(ATR 1966 SC 492). Regulation 13 of 
those Regulations provided :— 

“An individual who absents himself 
without permission or who remains 
absent without permission for one month 
or longer after the end of leave should 
be considered to have sacrificed his ap- 
pointment and may only be reinstated 
Ta the sanction of the competent autho- 
ri 2 

Ta Leaving apart the difference in 
the language of the two rules, they are 
almost similar in their substance. It was 
held by the Supreme Court that the re- 
moval of a Government servant. from 
service for overstaying his leave is illegal 
even though it is provided by.the service 
Regulation that any individual who 
absents himself without permission after 
the end of his leave would be considered 
to have sacrificed his appointment and 
may be reinstated only with the sanction 
of the competent authority. It was 
further observed by the Supreme Court 
that a discharge from service of an in- 
ecumbent by way of punishment amounts 
to removal from service and the consti- 
tutional protection of Article 311 cannot 
be taken away from him by contending 
that under the Service Regulations the 
incumbent himself gives up the employ- 
ment and all that the Government does 
is not to allow the person to be reinstat- 
ed. In my opinion the principle laid 
down by the Supreme Court in that case 
poe be applicable to the present case 

0. 


8. The learned Standing Counsel 
pointed out that the case before the 
Supreme Court governed by Regula- 
tion 13 of Jodhpur Service Regulations 
related to a permanent servant whose 
service could not be dispensed with with- 


out complying with the provisions of 
Article 311, while the petitioner is a 


temporary servant whose service could 
be terminated under the rules governing 
such servants by serving on him one 
month’s notice, and that the above rule 
is also a rule of that nature regulating 
temporary employment and providing 
that under certain circumstances a tem- 
porary. Government servant shall be 
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deemed to have himself resigned his job. 
A resignation connotes the volition of the 
servant to give up his job and it comes 
into being by his expression of that voli- 
tion. It cannot be forced on him by the 
act of the employer. In this case the 
petitioner did not want to give up his job 
as would be evident from the fact that 
soon after the service of this order he 
filed an appeal against it on 11-12-1967 
vide Annexure 10. The position would 
have been different if the above rule 
had provided that the service of a tem- 
porary Government servant in the cir- 
cumstances mentioned in this rule can 
be terminated forthwith without service 
of one month’s notice on him. But to say 
that he shall be deemed to have resigned 
in these circumstances is an entirely dif- 
ferent thing. 


9. Besides that, in this case it was 
not a simple termination of the service 
of a temporary servant. The recitals 
contained in the order show that his em- 
ployment was also terminated for a 
specific fault of wilfully absenting himself 
from duty after 19-9-1966. To say that 
a Government servant has wilfully 
absented himself from duty casts a stizma 
on him as it suggests that he is an irres- 
ponsible person who has no sense of duty 
in him. It is the settled law that if the 
service of even a temporary Government 
servant is sought to be terminated by 
way of punishment on account of some 
specific fault then provisions of Art. 311 
must be complied with. In this connec- 
tion reference may be made to the deci- 
sion of the Supreme Court in Jagdish 
Mitter v. Union of India (AIR 1964 SC 
449). In my opinion on both these 
grounds this order is liable to be quash- 
ed. Whether or not the petitioner had 
wilfully absented himself from duty 
after 19-9-1966 was a disputed question 
of: fact in this case. Unless the appoint- 
ing authority had given an opportunity 
to the petitioner to show cause, he could 
not place the necessary material before 
that authority to enable it to come to a 
correct decision on this point. 


10. On behalf of the petitioner 
the factual position as recited in 
order regarding 'the leave due to he peti- 
tioner as well as the fact that he did not 
resume duty after 19-9-1966 was also dis- 
puted and a number of documents had 
been filed by him in support of his chal- 
lenge. Since this writ petition can be 
decided on the above legal point alone. 
it is not necessary to enter into these con- 
troversial facts. 


11. The writ petition is accord- 
ingly allowed and the order passed by 
the Additional Director of Industries, 
contained in exure 8, Is quashed. 
The petitioner shall be deemed to have 
continued in service subject to the provi- 
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sions of relevant rules governing him so 
long as his services are not dispensed 
with according to law. Having regard 
fo the circumstances of the case, the 
parties shall bear their own costs. 
Petition allowed. 
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Alauddin, Defendant, Appellant v. 
Hamid Khan, Plaintiff, Respondent. 


Second Appeal No. 2471 of 1967, DJ- 
13-1-1971, against judgment and decree 
of Civil J., Mainpuri, D/- 21-7-1967. 

(A) Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act (1 
of 1951), Ss. 3 (14) and 143 (2) —- Merely 
because land is not put to any of the 
uses mentioned in Section 3 (14) the Act 
does not cease to apply — Act continues 
to apply until the necessary declaration 
under Section 143 (2) is obtained. 

(Para 8) 

(B) Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act (1 
of 1951), Ss. 331-A and 143 (2) — Collec- 
tor’s finding on a reference under Sec- 
tion 331-A is not the same as declaration 
under Section 143 (2). (Para 8) 


S. S. Verma, for Appellant; Girish 
Narain Singh, for Respondent. i 

JUDGMENT: This is an appeal by 
the defendant arising out of a suit for 
recovery of rent and ejectment. 

2. Tt was alleged by the plaintiff 
thathe was the Bhumidhar of plot No. 211 
and thata portion of it was under 
his cultivation and in the other portion 
he had certain thatched constructions 
which had been let out to the defendant 
on a payment of Rs. 126/- per annum 
with the further stipulation that in case 
the defendant committed default in the 
payment of rent for a period of three 
years he will be liable to ejectment. The 
defendant failed to pay the stipulated 
rent on demand and hence the suit. 

The defendant asserted that the 
rent had been paid but that the plaintiff 
did not issue a receipt for the same. The 
jurisdiction of the Court was also chal- 
lenged and it was alleged that the rights 
of the plaintiff in the suit had been 
extinguished. 

4. One of the issues that arose in 
the suit was as to whether the land was 
used for a purpose connected with agri- 
culture, horticulture, animal husbandry, 
pisciculture and poultry farming. This 
issue was referred to the Assistant Collec- 
tor, Incharge of the sub-division, under 
Section 331-A of the U, P. Z. A. & L. R. 
Act (hereinafter referred to as the Act) 
and he recorded a finding that the land 
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was not used for purposes connected with 
agriculture, horticulture etc. 

5. As regards the question of 
furisdiction, the trial Court held that the 
furisdiction lay in the Civil Court inas- 
much as on account of the provisions of 
Section 143 of that Act, no suit for eject- 
ment or arrears of rent could be filed in 
the revenue Court. The trial Court 
treated the finding given by the Assistant 
Collector on issue No. 7 as a declaration 
under Section 143 of the Act and it was 
on this account that he held that the suit 
could be tried by him. 


6. Both the Courts below have 
decreed the plaintiff’s suit and the defend- 
ant has now come up in appeal. 


7. It has been contended before 
me that inasmuch as there was no declara- 
tion under Section 143 (2) of the Act, the 
provisions of Chapter VIII of that Act 
were applicable and inasmuch as letting 
out had been admitted by the plaintiff. 
the appellant became the sirdar of the 
land. It was further contended that the 
trial Court fell into an error in treating 
the finding given by the Assistant Collec- 
tor on issue No. 7 as a declaration under 
Section 143 of the Act. Counsel for the 
respondent has, however. urzed that 
inasmuch as the land was not being used 
for purposes connected with agriculture, 
horticulture etc., the land had ceased to 
be land as defined in Section 3 sub-clause 
{14) of that Act and the embargo imposed 
against letting out of land did not aprly 
to land which did not answer the 
description of land as contained in Sec- 
tion 3 (14) of that Act. He has further 
contended that the order passed on a re- 
ference under Section 331-A sub-sec. (2) 
of the Act has the effect of a declaration 
under Section 143 (2) of that Act and as 
such the rights of the plaintiff as Bhumi- 
dhar continued even in spite of the 
letting inasmuch as the provisions of 
Chapter VIII were not applicable to the 
disputed land. 

In order to decide the controversy 
between the parties it will be useful 
to set out the provisions of Section 143 
of the Act :— 


“S. 143. — Use of holding for indus- 
trial or residential purposes — (1) Where 
a bhumidhar uses his holding or part 
thereof for a purpose not connected with 
agriculture, horticulture or animal 
husbandry which includes pisciculture and 
poultry farming, the Assistant Collector 
in-charge of the sub-division may. suo 
motu or on an application, after making 
such enquiry as may be prescribed, make 
a declaration to that effect. 

(1-A) Where a declaration under sub- 
section (1) has to be made in respect of 
apart of the holding, the Assistant Collec- 
tor in-charge of the sub-division may. in 
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the manner prescribed, demarcate such 
part for the purpose of such declaration. 

(2) Upon the grant of the declaration 
mentioned in sub-section (1) the provi- 
sions of this chapter (other than this sec- 
tion) shall cease to apply to the bhumi- 
dhar with respect to such land and he 
shall thereupon be governed in the matter 
of devolution of the land by personal law 
to which he is subject.” 


8. It would appear that till such 
time that a declaration is not granted 
under sub-clause (2) of the above section 
the results set out in this sub-section do 
not follow. ‘The use of the words “upon 
the grant of the declaration” are signifi- 
cant and no other construction is possible. 
The contention of counsel for the respon- 
dent that even though no declaration has 
been granted under Section 143 sub-cl. (2) 
inasmuch as the land in dispute was not 
being used for a purpose connected with 
agriculture, horticulture etc. does not 
appear to be sound. In case the intention 
of the legislature was that as soon. as 
land which had been previously held for 
purposes connected with agriculture etc.. 
ceased to be used for that purpose, the 
provisions of the U. P. Z. A. & L. R. Act 
or Chapter VIII would not apply. it would 
not have been necessary for it to enact 
Section 143. In fact in case such an inter- 
pretation is put, the provisions of Sec- 
tion 143 of the Act become redundant. 

It is plain that till such time that a 
Bhumidhar does not get tthe requisite 
declaration he continues to an fever 
by the provisions of the U. A. 

L. R. Act irrespective of a ae as to 
whether he uses his land for purposes 
connected with agriculture, horticulture 
etc., or not. It, however, remains to 
consider the contention that the order 
passed by the Assistant Collector ona 
reference under Section 331-A (2) is in 
effect a declaration granted under Sec- 
tion 143 sub-section (2) of the Act. Sec- 
tion 331-A sub-clause (2) only lays down 
that in deciding the issue referréd to him 
the Assistant Collector shall decide the 
same inthe manner laid down for making 
of a declaration under Section 143 or 144 
of the Act. It does not say in so many 
words that the finding recorded by the 
Assistant Collector on such a reference 
shall have the effect of an order or a 
oe under Section 143 (2) of the 


It appears that Section 331-A (2) of 
the Act as framed is only a procedural 
section governing the manner in which 
the Assistant Collector will dispose of the 
reference. This finding, in view of Sec- 
tion 331-A sub-clause (4), which the 
Assistant Collector records, becomes a 
part of the finding of the parent Court 
which referred the issue. This considera 
tion weakens the argument that the find- 
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ing recorded by the Assistant Collector 
has the effect of a declaration under Sec- 
tion 143, sub-clause (2) of the Act. More- 
over, the respondent does not stand ‘to 
gain even in case his argument about the 
effect of the finding under Section 331-A 
(2) of the Act is accepted, inasmuch as 
the findings on the issue was recorded 
after the institution of the suit, while the 
letting had taken place much earlier. It 
is clear that the defendant had become a 
Sirdar of the disputed property on ac- 
count of the provisions of Section 165 of 
the U. P. Z. A. & L. R. Act. The view 
taken by the Courts below appears to be 
incorrect. 


9. The appeal is accordingly 
allowed. The suit of the plaintiff is dis- 
missed. Parties shall bear their own 


costs. 
Appeal allowed. 
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Madan Gopal Singh, Petitioner v. 
State of Uttar Pradesh through Dy. Com- 
missioner, Kheri. and others, Opposite 
Parties. 

Writ Petn. No. 486 of 1967. D/- 12-1- 


(A) Forest Act (1927), Section 18 (4) 
— Finality does not attach to the appel- 
late order of the Deputy Commissioner 
concerning land not covered by notifica- 
tion under Section 4 of the Act and hence 
a suit under Section 229-B of the United 
Provinces Zamindari Abolition and Land 
Reforms Act would be maintainable in 
respect of such land — (X-Ref:— Sec. 4 
of Forest Act and Section 229-B of the 
U. P. Z. A. & L. R. Act). (Para 2) 


(B) Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act (1 
of 1951), S. 229-B — Revenue Court has 
exclusive jurisdiction to grant a declara- 
tion that the claimant has got sirdar 
rights to the land, not being covered by 
notification under Section 4 of Forest Act. 
Jurisdiction of Civil Court is barred ae 
Section 330 of the Act — (X-Ref:— 
tion 4 of eee Act; Sec. 229-B of ue P. 
Z. A. & L. R. Act). (Para 3) 


(C) Constitution of India, Article 226 
— Order showing failure to exercise juris- 
diction by Court is liable to be set aside 
by a writ of certiorari. (Para. 3) 


S. Rahman, for Petitioner; Chief 
Standing Counsel K. S. Verma, for Oppo- 
site. Parties Nos. 1 to 5. 

ORDER :— This petition has been 
filed by Madan Gopal Singh under Arti- 
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A.LR, 
cle 226 of the Constitution of India. The . 
material facts are these: 

A notification was issued under Sec: 
tion 4 of the Indian Forest Act (herein: 
after to be referred to as the Act) on 
29-3-1954 by the State Government pro- ' 
posing to constitute lands in village 
Baghauwa, Pergana Balia, Tahsil Nigha- 
san, District Kheri as reserved forest. 
The petitioner’s father Jagat Ram claim- 
ed to be a sirdar of plots Nos. 21 and 15 
comprising an area of 75-50 acres in the 
Said village and he filed an objection 
under Section 6 of the Act on 3-7-1954 
claiming sirdari rights over 75.50 acres 
in the said village. He challenged vali- 
dity of the land sought to be constituted 
as a reserved forest. It was stated that 
from the demarcation map prepared by 
the Forest Department it appears thaf 
about half of the objector’s land was 
included in the notification. On 24-4-1956 
the claim of the petitioner’s father was 
accepted by the Forest Settlement Officer 
and he was held to be a sirdar of 75.50 
acres. But the Forest Settlement Officer 
did not enter into an adjudication of the 
precise area of plots Nos. 21 and 15 which 
was covered by the notification. An- 
nexure 2 of the writ petition is a copy 
of the order of the Forest Settlement 
Officer. Against this order the Forest 
Department filed an appeal under Sec. 17 
of the Act which was allowed by the 
Deputy Commissioner on 12-4-1958 and 
the claim of the petitioner’s father that 
he was sirdar of plots Nos. 21 and 15 was 
rejected. The said appeal was decided 
behind the back of the petitioner’s fathers 
on 16-12-60 petitioner’s father filed a suit 
under Section 229-B of the U. P, Zamin- 
dari Abolition and Land Reforms Act 
(U. P. Act 1 of 1951) claiming a declara- 
tion that he continued to be a sirdar of 
40 acres of land out of plot No. 21 on the 
basis that so much area was not covered 
by the notification issued under Section 4 
of the Act. To that suit the State Gov- . 
ernment and the Gaon Samaj were im- 
pleaded as defendants. The suit was not 
contested by the defendants and proceed- 
ed ex parte. The Judicial Officer decid- 
ing the suit held that 40 acres of plot 
No. 21 was not included in the notifica- 
tion dated 29-3-1954 issued under Sec. 4 
of the Act and declared him to be sirdar 
of that area by an order dated 3-5-1961 
and the name of petitioner’s father was 
recorded as sirdar- over 40 acres of plot 
No. 21 of the said village but subsequent- 
ly on 12-5-1963 in the same Khetauni 77 
acres of plots Nos. 21 and 15 were record- 
ed in the name of the Forest Department; 
whereupon the petitioner’s father on 8-1- 
1964 applied for correction of Khetauni 
in accordance with the order of the Judi- 
cial Officer dated 3-5-1961. To that appli- 
cation the Forest Department was also 
impleaded as a defendant, This applica- 
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tion was rejected by the Sub-Divisional 
Officer concerned on 15-10-1965 holding 
that the declaratory decree passed by the 
Judicial Officer under Section 229-B of 
U. P. Act 1 of 1951 was without jurisdic- 
tion, the Deputy Commissioner by his 
order of 12-4-1958 passed under Section 18 
of the Act having already held that the 
petitioner’s father did not possess sirdari 
rights. Annexure 7 is copy of the order 
of the Sub-Divisional Officer. This order 
was challenged by the petitioner and his 
brother opposite party No. 7 in a revi- 
sion under Section 15 of the Land Reve- 
nue Act which was summarily dismissed 
by the Commissioner by an order (An- 
nexure 8 of the writ petition) dated 16-11- 
1966. Thereupon a revision filed before 
the Board of Revenue was also rejected 
by it (vide Annexure 9 of the writ peti- 
tion} by an order dated 20-12-1966. It is 
therefore prayed that the orders of the 
Board of Revenue, the Commissioner and 
the Sub-Divisional Officer, opposite par- 
ties 2, 3 and 4 contained in Annexures 7, 
8 and 9 of the petition may be quashed 
by a writ of certiorari. It is further 
prayed that a writ in the nature — of 
mandamus may be issued commanding 
opposite party No. 4 to re-decide correc- 
Hon of papers application according to 
aw. 


2. T have seen the affidavit ac- 
companying the petition as also the 
counter-affidavit filed on behalf of the 
Divisional Forest Officer. opposite party 
No. 5 and heard the learned counsel for 
the petitioner and the Chief Standing 
Counsel. The above facts are not dis- 
puted by the opposite parties. The main 
submission in the petition is that the 
jurisdiction of the Revenue Court for 
granting a declaration to the petitioner’s 
father under Section 229-B of U. P. Act 1 
of 1951 was not barred by the order of 
the Deputy Commissioner under Sec. 18 
of the Act dated 12-4-1958 and in view of 
the declaration by the Revenue Court in 
respect of 40 acres of plot No. 21 of 
villaze Baghauwa tthe petitioner was 
entitled to apply for correction of papers 
in his favour in accordance with the 
decree of the Revenue Court. To my 
mind this is a valid submission. No doubt 
there is a provision contained in Sec- 
tion 18 (4) of the Act which confers 
finality on an order passed in appeal 
under Section 18 of the Act subject only 
to revision by the State Government. 
Admittedly no revision was filed against 
the order of the Deputy Commissioner 
passed under Section 18 of the Act and 
therefore the order of the Deputy Com- 
missioner passed in appeal became final. 
On account of the finality given to appel- 
late orders under Section 18 (4) of the 
Act having regard to Section 9 of the 
Code of Civil Procedure there was an 
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implied bar to the jurisdiction of the 
Civil Court, but the finality to the orders 
passed in appeal under Section 18 of the 
Act attaches only to such orders as are 
passed in respect of matters over which 
the officer passing an order under Sec- 
tions 11 and 18 has jurisdiction. It is 
clear that under Section 11 of the Act the 
Forest Settlement Officer has jyrisdiction 
to pass an order on the claim of a person 
only in respect of such land as is covered 
by the notification issued under Section 4 
of the Act and it is equally clear that the 
Officer deciding the appeal under Sec- 
tion 18 of the Act also has jurisdiction 
only over such land as is covered by the 
said notification. It is significant that 
in the claim which was filed by the 
petitioner’s father under Section 6 of the 
Act it was specifically urged that about 
half the area over which he claimed 
sirdari rights appeared covered by ‘the 
notification and that the notification was 
unspecific. And yet neither the Forest 
Settlement Officer while deciding the 
claim under Section 11 of the Act nor the 
Deputy Commissioner deciding the ap- 
peal under Section 18 addressed them- 
selves to the question which parts of plots 
Nos. 21 and 15 were covered by the noti- 
fication or in other words to what extent 
the area comprised in plots Nos. 21 and 
15 was covered by the notification. They 
seem to have confined themselves only 
to the question whether or not the peti- 
tioner’s father possessed sirdari rights In 
plots Nos. 21 and 15. Therefore the Reve- 
nue Court had jurisdiction under Sec- 
tion 229-B of U. P. Act 1 of 1951 to give 
a declaration as sought for by the peti- 
tioner and opposite party No. 7 on the 
question of sirdari right, for if 40 acres 
of plot No. 21 were not covered by the 
notification under Section 4 of the Act, 
as held by the Judicial Officer, then the 
Deputy Commissioner would have no 
jurisdiction over that area under Sec. 18 
of the Act and any order passed by him 
in respect of such area over which he had 
no jurisdiction would be non est with the 
result that the order of the Deputy Com- 
missioner dated 12-4-1958 could be ignor- 
ed by the Judicial Officer and in exercise 
of power given to him by Section 229-B 
of U. P. Act 1 of 1951 and a declaration 
could be given in respect of that area 
which was not covered by the notification 
and over which he had jurisdiction and 
the Deputy Commissioner had no jurisdic- 
tion under Section 18 of the Act. It is 
this aspect of the matter which appears 
to have been lost sight of by the Sub- 
Divisional Officer, opposite party No. 4, 
in the impugned order Annexure 7, 
Learned Chief Standing Counsel sub- 
mitted in the first place that the decree 
passed by the Judicial Officer in favour 
of the petitioner under Section 229-B of 
U. P. Act 1 of 1951 was not binding on 
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the Divisional Forest Officer, opposite 
party No. 5, because the Forest Depart- 
ment was not made a party defendant in 
‘the suit in the Revenue Court. This arzu- 
ment is to my mind devoid of merit be- 
cause in asking for a declaratory decree 
from the Revenue Court the petitioner’s 
father was aggrieved from the notifica- 
tion issued by the State Government 
under Section 4 of the Act and therefore 
the latter was the necessary party. The 
Forest Department is bound by the decree 
passed by the Revenue Court because it 
is on department of the State Govern- 
ment. 


3. Another submission of the 
Tearned Chief Standing Counsel was that 
the petitioner could file a suit for declara- 
tion against the impugned order of the 
Sub Divisional Officer only before the 
Civil Court and the Revenue Court was 
incompetent and had no jurisdiction in 
view of Section 9 of the Code of Civil 
Procedure to pass a declaratory decree. 
This argument ignores the fact that the 
petitioner and opposite party No. 7 had 
prayed for declaration that they are 
sirdars of 40 acres of plot No. 21. To 
grant such a declaration under Sec. 229-B 
it is the Revenue Court which has the 
exclusive jurisdiction and the jurisdic- 
tion of the Civil Court is barred by Sec- 
tion 330 of U. P. Act L of 1951. In view 
of the terms in which the declaration 
was sought therefore the Civil Court had 
no jurisdiction to grant relief and this 
argument also must therefore fail. For 
the aforesaid reasons there is no escape 
from the conclusion that the declaration 
granted by the Judicial Officer to the 
effect that the petitioner and opposite 
party No. 7 were sirdars of 40 acres of 
plot No. 21 as the same was not covered 
by the notification issued under Section 4 
was therefore valid and this declaration 
entitled the petitioner to claim correction 
of revenue records before the Sub Divi- 
sional Officer, opposite party No. 4 in the 
light of decision of the Revenue Court. 
It is therefore clear that the Sub Divi- 
sional Officer, opposite party No, 4 in 
rejecting the application of the petitioner 
for correction of revenue records failed 
fo exercise jurisdiction which was vested 
in him under law. That order therefore 
is liable to be set aside by a writ of 
certiorari In view of the conclusion that 
the declaration in respect of sirdari rights 
over 40 acres of plot No. 21 granted in 
favour of the petitioner and opposite 
party No. 7 by opposite party No. 5 was 
valid, it follows that to that extent the 
order of the Deputy Commissioner dated 
12-4-1958 passed in the appeal of the 
State of Uttar Pradesh under Section 18 
of the Act will stand modified and in order 
to grant an effective relief to the peti- 
tioner it will be necessary to so declare 
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in these proceedings. It follows further 
from the conclusion reached above that 
the orders passed by the Commissioner, 
Lucknow Division on 16-11-1966 (An- 
nexure 8) and by the Board of Revenue 
on 20-12-1966 (Annexure 9 of the writ 
petition) confirming the order of the Sub 
Divisional Officer dated 15-10-1965 (An- 
nexure 7 of the writ petition) were also 
illegal as they disclosed failure to exer- 
Cise jurisdiction vested under law. 

4, Accordingly, I allow the peti- 
tion and quash Annexures 7, 8 and 9 of 
the petition. Let certiorari issue accord- 
ingly. Issue also a writ of mandamus 
directing opposite party No. 4 to re-decide 
the correction of papers application of 
the petitioner according to law. It is 
further declared that Annexures 7, 8 and 
9 shall be deemed to stand modified in 
the light of Annexure 5 of the writ peti- 
tion. No order as to costs. 

Petition allowed. 
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Ram Sukh and others, Petitioners v. 
Deputy Director of Consolidation, U. P- 
Lucknow in Camp at Fiazabad and others, 
Opposite Parties. 


vet Petn. No. 523 of 1968, D/- 8-I- 


(A) Tenancy Laws — U. P. Consolida- 
tion of Holdings Act (5 of 1954), S. 4 — 
Consolidation authorities are charged 
with duty of revising and maintaining 
correct revenue records —- Where some 
of the parties are minors represented by 
their mother it is incumbent on Settle- 
ment Officer to see that their valid inter- 
ests are not jeopardised — When Settle- 
ment Officer acted accordingly and cor- 
rected records the Appellate Authority 
should not interfere with his orders on 
technica] grounds. (Para 5) 

(B) Tenancy Laws — U. P. Consolida- 
tion of Holdings Rules (1954), R. 14 (2) 
— Where minors are represented by 
their mother the Consolidation Officer 
should appoint some male relative as 
their guardian — Failure to do so 
vitiates his order. (Para 7) 

Nargur Charan Srivastava, for Peti- 
popem P. S. Dwivedi, for Opposite Par- 

es. 

ORDER :—The dispute between the 
parties related to four plots, namely 2780. 
2781, 2820 and 2817/1. These plots weré 
recorded in favour of Hira Lal and others 
who are not parties to the petition. Oppo- 
site party Brij ehari filed objections 
claiming himself to be Sirdar of the 
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plots. Two mortgage-deeds executed by 
Ram Pher and Ram Sumer in favour of 
the father of Brij Behari were brought 
on the record before the Consolidation 
Officer, It may be noticed here that Ram 
Sumer was the father of the two minor 
petitioners and Ram Pher was the father 
of opposite party No. 4, Kesho Ram. It 
appears from the order of the Consolida- 
tion Officer that before him the minor 
petitioners were represented by their 
mother Smt. Jai Kali who had accepted 
the factum of mortgage of the plots in 
favour of Brij Behari’s father and had 
expressed no concern with them. + As 
regards Kesho Ram opposite party No. 4 
it is not clear from the order of the Con- 
solidation Officer as to what case had been 
taken up by him. The Consolidation Offi- 
cer ultimately accepted the objection of 
opposite party No. 3 in respect of the 
plots, directed the exnunction of the 
names of the defendants and held him 
to be the Sirdar under Section 210 of the 
e Abolition and Land Reforms 
ct 


2. The matter came up in appeal 
before the Settlement Officer. The appeal 
was filed by Hira Lal and others but no 
appeal had been preferred on behalf of 
the two minor petitioners. The Settle- 
ment Officer came to the conclusion that 
as the plots in dispute had originally 
belonged to the father of the two minor 
petitioners and to Ram Pher, the father 
of Kesho Ram and as they had been only 
usufructuarily mortgaged in favour of 
the father of opposite party No. 3, the 
statuts of opposite party No. 3. after the 
abolition of Zamindari in respect of the 
plots was only of an Asami. The Settle- 
ment Officer also held that the descen- 
dants of the original mortgagors who 
were the recorded tenure-holders in 
1362-F. were parties in the lower Court. 


Therefore, although they had not 
come up in appeal, it was open to him to 
direct their :‘names to be recorded as 
Sirdars in order to discharge his duty of 
maintaining the record correctly. Accord- 
ingly the Settlement Officer dismissed 
the appeal filed by Hira Lal but modified 
the order of the Consolidation Officer and 
directed’ the names of the petitioners and 
Kesho Ram, ‘opposite party No. 4, to be 
entered as Sirdars and the name of Brij 
Behari son of Suraj Baksh to be entered 
as Asami in Clause VII. Brij Behari came 
up in revision. The Deputy Director 
held that as neither the petitioners nor 
Késho Ram had come up in appeal before 
the Settlement Officer it was not open 
to him to make out a third case and grant 
relief to them. Accordingly he quashed 
the order of the. Settlement Officer and 
directed that the name of Brij Behari be 
recorded as Sirdar as held by the: Con- 
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solidation Officer. This writ petition is ` 
directed dgainst the order of the. Deputy 
Director, 


3. Learned Counsel for the peti- 
tioners has argued that as the plots in 
dispute had been mortgaged by Ram 
Sumer, father of the petitioners and Ram 
Pher, father of Kesho Ram in favour of 
the father of opposite party no. 3, the 
status of opposite party No. 3, after the 
vesting of Zamindari, could not. be any- 
thing else than that of an Asami, and as 
on the record before the Settlement Offi- 
cer, there was sufficient evidence to show 
that Brij Behari had continued in posses- 
sion not in any other ‘capacity but that 
of a mortgagee his finding that his status 
was that of an Asami was wholly legal 
and correct and the Deputy Director had 
erred in interfering with his order on a 
technical zround. 

It is contended further that under 
Rule 14 (2), as it stood at the relevant 
time, it was only the nearer male relative 
who could be the guardian of the two 
minor persons but as the Consolidation 
Officer had failed to appoint any male 
relative as guardian, the admission, if 
any, made by the petitioners’ illiterate 
mother should not have been allowed to 
ceme in the way of their valid and legal 
title. It is urged further that under the 
U. P. Consolidation of Holdings Act, 
authorities are charged with the duty of 
maintaining proper and correct records 
and as such if the Settlement Officer, on 
the record before him, was-satisfied that 
in law the petitioners and opposite party 
No. 4 alone could be declared as the 
Sirdars of the land and the status of 
opposite party No. 3 was that of an Asami, 
the fact that no appeal had been pre- 
ferred on behalf of the two minor peti- 
tioners could not stand in his way in 
giving relief to them, and thereby correct- 
ing the revenue records. - 

4, On the other hand, it has been 
contended by the learned counsel for the 
opposite party No. 3 that as no claim was 
pending before the Settlement Officer on 
behalf of the petitioners who had not filed 
an appeal he had no right to set up a 


“ease in their favour and give them relief, 


5. A perusal of the various provi- 
sions of the U. P. Consolidation of Hold- 
ings Act, Sections 4 to 9, makes it evident 
that the consolidation authorities are 
charged with the duty of revising and 
maintaining correct revenue records and 
village maps. The petitioners were party 
to the appeal of Hira Lal and others 
before the Settlement Officer as respon- 
dents. They are minors. It was, there- 
fcre, incumbent on the Settlement Officer 
to see that their valid interests are not 
jeopardised on account of their minority. 
It on the record, he was satisfied that the 
petitioners and opposite party No. 4 were 


354 All. 


entitled to be declared as Sirdars of the 
land and the status of opposite party 
No. 3 was only that of an Asami, there 
was nothing to prevent him from making 
that declaration and having the village 
records corrected accordingly. The De- 
puty Director, in my opinion, whose duty 
is to see that the village records repre- 
sent a legally correct state of affairs, had 
erred in interfering with the order of the 
Settlement Officer on a highly technical 
ground, namely that no relief could be 
granted in favour of the petitioners as 
they had not challenged the order of the 
Consolidation Officer by preferring an ap- 
peal, As an appeal had already been 
preferred by some other party, the entire 
matter was at large before the Settle- 
ment Officer and he had the jurisdiction 
to pass such order or orders which were 
in conformity with justice and law. 
i 6. The difficulty which arises in 
the case however is that the Deputy 
Director has not said a word about the 
merits of the petitioners’ case. It is not 
clear, therefore, as to whether the deci- 
sion of the Settlement Officer in favour 
of the petitioners and opposite party No. 4 
was justified or not on merits. From 
the order of the Consolidation Officer it 
appears that the petitioners were repre- 
sented by their illiterate mother who 
made a statement that Brij Behari and 
others were in possession of the plots 
which had been mortgazed in their 
favour, -That alone could not deprive 
the petitioners and opposite party No. 4 
of their legal rights because the state- 
ment of the mother was only in relation 
to a fact. 

7. Under Rule 14 (2). as it stood 
at the relevant period, the Consolidation 
Officer ought to have appointed some male 
relative of the minors as their guardian. 
He had failed to do so. From this point 
of view also, the order of the Consolida- 
tion Officer stood vitiated. 

8. In the result this writ petition 
is allowed and the impugned order of 
the Deputy Director is quashed, with a 
direction that he will hear the revision 
afresh and decide it on merits in the 
light of the observations made in this 
order. 

Writ petition allowed. 
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Raghuraj Singh Tiyagi, Petitioner v. 
State of U. P., through Revenue Secre- 
tary, Govt. of U. P. and others, Opposite 
Parties. 


ae Petn. No. 198 of 1968, D/- 8-1- 
71. 
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Constitution of India, Article 311 — 
Where the impugned order terminating 
the services of temporary employee on 
payment of one months salary is such 
that it does not attach any stigma to him 
or visit him with penal consequences, 
Art. 311 is not attracted — High Court 
will not go behind the order to find out 
its background — (X-Ref:— Art. 226). 
AIR 1967 SC 1264 & AIR 1970 SC 158, 
Followed; AIR 1964 SC 449 & AIR 1964 
SC 1680, Distinguished. (Para 5) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 158 (V 57) = 

(1970) 1 SCR 472, Ram Gopal 
Chaturvedi v. State of Madh 
Pr 


ra 
(1967) AIR 1967 SC 1264 (V 54) = 
(1967) 2 SCR 496, I. N. Saksena 
v. State of Madk Pra , 
(1964) AIR 1964 SC 449 (V 51) = 
1964 SCD 75, Jagdish Mitter v. 
Union of India 
(1964) AIR 1964 SC 1680 (V 51) = 
(1964) 3 SCR 55, S. R. Tewari 
v. District Board Agra 
S. K. Srivastava, for 
Chief Standing Counsel, 
Parties. 
ORDER :— The petitioner was ap 
pointed on 12th May, 1956 on a temporary 
post of Assistant Consolidation Officer. By 


Pe titioner; 


for Opposite 


the order dated 19th January, 1967 
(Annexure 4 to the petition) pass- 
ed by the Consolidation Commis- 


sioner, Uttar Pradesh, petitioner’s ser- 
vices were terminated on payment of 
one month’s salary. Petitioner represent- 
ed against asudden termination of his ser- 
vices to the Board of Revenue but his re- 
presentation was rejected by the order 
dated 10th November, 1967. Petitioner 
has challenged the validity of the order 
dated 19th January, 1967 in this writ 
petition inter alia an the ground that by 
putting in about eleven vears’ service he 
had acquired a quasi-permanent status 
and as the impugned order amounts to an 
order of punishment, it violates Art. 311 
(2) of the Constitution because the peti- 
tioner has not been afforded a reasonable 
opportunity to show cause against it. In 
the petition it has been alleged further 
that the opposite party No, 2, the Settle- 
ment Officer (Consolidation), Gorakhpur, 
was ill-disposed towards the petitioner 
and had submitted confidential false re- 
ports against him to the Deputy Director 
and had thus, manipulated to get the 
order of terminaticn of his services. In 
the counter-affidavit filed by the oppo- 
site party No. 2, it has been stated that 
the petitioner was appointed on a tempo- 
rary post of Assistant Consolidation Offi- 
cer, that throughout his service he had 
remained a temporary employee and that 
his services were terminated by giving 

one month’s salary in lieu of one 
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month’s notice. It has been averred fur- 
ther that the petitioner’s allegation that 
opposite party No. 2 was- biased against 
him in any manner is incorrect and what- 
ever report he had sent to his superior 
officers regarding the performance of the 
petitioner was in response to his duties 
and the Deputy Director during one. of 
his visits to Gorakhpur had put some 
verbal questions regarding some cases 
decided by him but neither any charges 
were framed against the petitioner nor 
ud punishment had been awarded to 


2. Learned Counsel for the peti- 
tioner has urged that the background, as 
narrated in the writ petition, in which 
the impugned order was passed, indicates 
that it is not an innocuous order but one 
which amounts to an order of punish- 
ment and as such is hit by Article 311 
(2) of the Constitution. Learned counsel 
has added further that as the opposite 
party No. 2, the Settlement Officer (Con- 
Solidation), was prejudiced against the 
petitioner, he has manipulated to obtain 
the impugned order dispensing with his 
services by submitting incorrect reports 
to the superior authorities of the depart- 
ment. I, however, find no force in any 
one of these contentions. 


3. Opposite party No. 2 in his 
eounter-affidavit has- denied that he was 
biased against the petitioner or that in 
sending his reports to the superior autho- 
rities regarding the petitioners perform- 
ance, he had acted mala fide. In para- 
graph 11 of the petition, it is mentioned 
that the opposite party No. 2 had wiven 
food remarks to the petitioner in his 
inspection notes. That . shows that the 
allegation that opposite party No. 2 was 
biaséd against him, has no substance. 


4, In paragraph 3 of the petition 
it is admitted that “the petitioner’s ser- 
vices were only to be terminated by one 
month’s notice or one month’s pay in 
lieu thereof.” Admittedly, ‘therefore, the 
petitioner was a temporary hand and had 
continued as such during the course of 
his service. The contention of the learn- 
ed counsel that by putting in eleven 
years’ service, though in a 
capacity, the petitioner has 
quasi-permanent status is wholly errone- 
ous in law because the status of the peti: 
tioner remained the same in spite of his 
length of service. 


5. In terms the impugned order is 
wholly innocuous. It neither leaves any 
stain on the character of the petitioner 
mor does it visit him with penal conse- 
quences, It is settled law that where 
the order is such that it does not attach 
any stigma on the employee, the court 
will not go behind the order to find out 
its background, vide AIR, 1967 SC 1264. 


Raj Narain v. Dy. Commr., Unnao 


‘temporary , 
acquired a 
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| 6. In the case of Ram Gopal 
Chaturvedi v. State of Madhya Pradesh, 
ATR 1970 SC 158 the services of a Tem- 
porary Civil Judge in Madhya Pradeh 


‘had been terminated. The learned Chief 


Justice of Madhya Pradesh had dictat- 
ed a note regarding him indicating 
therein that Sri Chaturvedi did not 
enjoy good reputation -regarding his 
honesty and that he had been associating - 
with a girl for over an year and his re- 
lations with her were not at all innocent. 
Even then the Supreme Court was pleas- 
ed to observe that as no charge-sheet was 
served on the employee and as no depart- 
mental inquiry was held against him it 
was immaterial that the order was pre- 
ceded by an infor: inquiry into his 
conduct with a view to ascertain whether 
he should be retained in service and as 
the order itself was innocuous it did not 
attract the operation of Article 311 of the 
Constitution. 


7. Learned counsel has invited 
my attention to the decision of 
Supreme Court in Jagdish Mitter’s case, 
AIR 1964 SC 449 and also to the decision 
reported in the same volume at page 1680. 
The aforesaid decisions are distinguish- 
able on facts and therefore, itis not neces- 
sary to dilate on them. 


8. In the light of the aforesaid 
decisions of the Supreme Court, it must 
be held that the challenge raised to the 
validity of the impunged order has no 
force. In the result, this petition is dis- 
missed but there will be no order as to 
costs. 

Writ petition dismissed, 





AIR -1971 ALLAHABAD 355 (V 58 C 86) 
> - (LUCKNOW BENCH) 
H. C.P: TRIPATHI, J. 

Raj Narain Pandey, Petitioner v. Dy. 
Commissioner, Unnao and others, Oppo- 
site Parties. 

Writ Petn. No. 163 of 1968, D/- 5-1- 
4971. 

Constitution of India, 
Termination simpliciter of a temporary 
employee, even if other juniors are re- 
tained, does not contravene either Article 
16 or Bil. (X-Ref:— Art. 16). 1968 All LJ 
735, Relied on. (Paras 3, 5) 


Cases Referred Chronological Paras 
(1968) 1968 All LJ 735 = 1968 All © 
WR (HC) 834, Gopal Prasad Singh 
v. Dy. Director Medical and 
Health Service £ 


Umesh Chandra Srivastava, for Peti- 
tioner; Ci. Standing Counsel and S. C. 
Mathur, for Opposite Parties Nos. 1 to 4. 
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H. C. P. TRIPATHI, J.: The peti- 
tioner was appointed as a temporary 
village level worker in the year 1961. On 
June 21, 1967, the Additional District 
Magistrate, Unnao, 
minating his services 
notice. This writ 
against that order. 


2. Learned counsel for the peti- 
` tioner has urged that the impugned 
order amounts to an order of punishment 
and as the petitioner has not been afford- 
ed a reasonable opportunity to show cause, 
the order is hit by Article 311 of the Con- 
stitution. The second point urged in sup- 
port of the petition is that as certain vil- 
lage level workers junior in service to the 
petitioner have been retained while the 
petitioner’s services have been dispensed 
with there is an infringement of Article 
16 of the Constitution. I find no force 
in any one of these contentions. 


3. Admittedly petitioner was a 
temporary hand. The impugned order 
in terms does not leave any stigma on 
him. It is an innocuous order dispensinz 
with the services of the petitioner on one 
month’s notice. It is settled law that 
where the order is such that does not 
leave any stain on the employee, the 
court will not go behind the order to find 
out its background. 


on one month’s 
petition is directed 


4. In support of his ‘contention 
that Article 16 of the Constitution has 
been infringed in the case, learned coun- 
sel for the petitioner relied on a Division 
Bench of this court in the case of Gopal 
Prasad Singh v. The Dy. Director of 
Medical and Health Services U. P., 1968 
All LJ 735. That decision, in my opinion, 
does not help the petitioner. On the 
other hand, it has been observed, in the 
aforesaid decision, that when the servi- 
ces of a temporary employee are termi- 
mated without assigning any reason, the 
motive operating in the mind of the au- 
thority is irrelevarit. It has been observ- 
ed further in the aforesaid case that: 


“The termination of services of a 
temporary employee or reversion of an 
officiating employee from a higher post 
to his lower substantive post, while re- 
taining his juniors in service or in the 
higher post, as the case may be, would 
be hit by Article 16 only where such ter- 
mination is necessitated by exigencies of 
service, e.g. retrenchment following 
abolition of posts, availability of perman- 
ent incumbents for appointment to the 
posts on their return from deputation or 
leave. There would be no infringement 
of Article 16 if the services of a tempor- 
ary employee are terminated 
on ‘the ground of unsuitability. It is 
thus obvious that the aforesaid Division 
Bench Decision, in fact, is against the 
petitioner. 


Trishul Dhari v. Bishun Deo 


passed an order ter- 


A.LE. 


5. There is no force in this peti- 
tion and it is dismissed but there will be 
no order as to costs. 

Petition dismissed. 
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R. L. GULATI, AND G. S. LAL, JJ. 

Trishul Dhari Prasad and another, 
Applicants v. Bishun Deo Singh and 
another, Opposite Parties. 

Civil Revn. No. 1184 of 1970, D/- 12- 
1-1971, against order of M. P. Singh, 
Munsif, East Ballia, D/- 17-7-1970. 

(A) Civil P. C. (1908), S. 115 — Cor- 
reciness of finding on a jurisdictional 
fact can be gone into in revision. (X-Ref: 
Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 
1947), Sce. 1 (1-A)) — AIR 1959 SC 492, 
Followed. 

Fact whether the building was con- 
structed after 1951 so as to attract provi- 
sions of the U. P. (Temporary) Control 
of Rent and Eviction Act being a juris- 
dictional fact, held, correctness of a find- 
ing thereon could be examined in revi- 
sion. (Para 6) 

(B) Houses and Rents — “U. P. (Tem-< 
porary) Control of Rent and Eviction Act 
(3 of 1947), S. 7-E — Though section only 
provides for repairs and not reconstruc- 
tion, repairs in the accommodation may, 
in cases, involve reconstruction of walls 
or roof to make it wind proof and water- 
proof. 1959 All LJ 227 & AIR 1958 Mys 
77 & 1959 All LJ (Note) 73, Followed. 

(Para 8) 

(C) Houses and Rents — U. P. (Tem- 
porary) Control of Rent and Eviction Act 
(3 of 1947), S. 7-E — Question if an ac- 
commodation required repairs or recon- 
struction must be viewed as on date of 
application under the section. 

Continued neglect by landlord result- 
ing in extensive damage to the roof and 
thus requiring reconstruction would not 
nonsuit the tenant. (Para 8) 


(D) Houses and Rents — U. P. (Tem- 
porary) Control of Rent and Eviction 
Act (3 of 1947), S. 7-E — Certified copy 
of Report by Commissioner in a suit be- 


“tween same parties can be read in evi- 


dence without formal proof in a subse- 


-quent proceeding under S. 7-E between 


same parties. (Para 8) 


(E) Houses and Rents — U. P. (Tem- 
porary) Control of Rent and Eviction Act 
(3 of 1947), S. 7-E (5) and (6) — Com- 
posite order under both sub-sections not 
prohibited. 1970 All WR (HC) 585, Over- 
ruled. 

Provision for further action in sub- 
section (6) is intended to avoid inconveni- 
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ence to tenant. Hence, a composite order 
directing landlord to effect repairs with- 
in time specified and failing which, al- 
lowing tenant to do it fixing maximum 
he could expend would not be invalid. 
However, fixation of the amount should 
be on basis of material placed before the 
court. (Para 11) 
Cases Referred: Chronological Paras 
(1970) 1970 All WR (HC) 585, Mohd. 

Mustafa v. Haji Bande Karim 10 
(1963) 1963 All LJ 691 = 1963 

All WR (HC) 657, N. S. Datta v. 


K. P. Tandon 

(1959) AIR 1959 SC 492 (V 46) = 
.1959 Supp (1) SCR 1733, Chaube 
Jagdish Prasad v. Ganga Pd. 
Chaturvedi 

(1959) 1959 All LJ 227 = 1959 All 
WR (HC) 197, Sri Bepen Behari’ 
Chatterji v. Munsif West Allaha- 


bad 
(1959) 1959 All LJ (Note) P. 73, 
Sri Behariji v. Sita Ram 
Doe A All LJ 435 = 1958 
] WR (HC) 535, Ram Krishna 
Ge pta v. Hari Krishna Tandon 
(1958) AIR 1958 Mys 77 (V 45) = 
ae (1957) Mys 271, Ullal Dinkar 

M. Ratna Bai 
(1956) AIR 1956 Cal 187 (V 43) = 

59 Cal WN 1023, Sooraimal 
Nagarmall v. Indian National 
Drug Co. Ltd.. 7 

A. N. Bhargava and G. P. Bhargava, 
for Applicants; Ambika Prasad: and 
Shyam Narain, for Opposite Parties. 

G. S. LAL, J.: This civil revision 
under Section 115, C. P. C. is directed 
against an order of Munsif East, Ballia, 
passed in proceedings under Section 7-E 
of the U. P. (Temporary) Control of Rent 
and Eviction Act, 1947, (hereinafter re- 
ferred to as the ‘Act’). 3 

2. Bishundeo Singh and Tribeni 
Prasad, who are opposite parties in the 


= 


revision, had filed an application before | 


the Munsif under the aforesaid section on 
14-9-1969. They were respectively ten- 
ants of two adjoining shops one of which 
had only one room and the other two 
rooms, The application was filed against 
two persons, who were the landlords and 
who are the applicants before us. It was 
given out in the application that the land- 
lords wanted to reconstruct their building 
and had demolished the upper portion ex- 
isting on the shops in question, with the 
result that the roofs of the shops had 
got damaged and because of the removal 
of stone-slabs from the adjoining roof, a 
small upper portion of one of the walls 
of one shop had also fallen. Upon mak- 
ing the application a commission was 
also got issued in the name of the Amin, 
who filed a report confirming the need 
for repairs. He stated that holes had 
crept in some of the walls and the roof 
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badly needed repairs. He estimated the 
expenses of repairs at Rs. 1,135/-. 

3. There was a parallel suit also 
between the parties as the tenants ap- 
prehended that the landlords would de- 
molish their shops. A commission had 
been got issued in the name of a lawyer 
in that case and a copy of the report of 
the Commissioner was filed in the afore- 
said proceedings under Section 7-E. It 
may be stated at this very place that in 
1970 the landlords also got a commission 
issued in the proceedings under Section 
7-E and thus there were three reports 
before the Munsif. 


4. . The application | of the tenants 
was contested by the landlords. They 
gave out that there was no liability on 
them to put the shops in their formal 
state because they required reconstruc- 
tion and not repairs. Their case further 
was that the shops had been constructed 
after: 1-1-1951 and therefore the U. P 
(Temporary) Control of Rent and Evic- 
tion Act, 1947 was-not applicable and the 
application under Section 7-E of that Act 
was not maintainable. 


5. The learned. Munsif recorded 
evidence and on the basis of oral and 
documentary evidence came to the con- 
clusion that the shops were pre-1951 con- 
struction and were covered by the provi- 
sions of the Act in question. He was also 
of the view that what the landlords had 
to do in order to put the shops in a use- 
able state was in the nature of repairs 
and not reconstruction. He, therefore, 
passed the impugned order allowing the 
application of-the tenants and directing 
the landlord opposite parties to carry out 
the repairs in the roofs and the walls and 
to make the shops in. dispute wind-proof 
and water-proof. Two months’ time was 
given for carrying out this work. There was 
an additional provision in the order that 
in ‘case of default the applicants. that is 
to say, the tenants, would be entitled to 
repaired at their cost, 
the amount of which would not exceed 
Rs. 750/- and they would be entitled to 


` adjust the expenditure towards the rent. 


6. Three points have been raised 
before us for decision. One is that the 
decision of the learned munsif on the 
Point of the shops being pre-1951 const- 
ructions is erroneous. Relying on the 
decision of the Supreme Court in Chaube 
Jagdish Prasad’ v. Ganga Pd. Chaturvedi, 
AIR 1959 SC 492 learned counsel appear- 
ing for the applicants contends that the 
question being one which relates to a 
jurisdictional fact, it is open to this Court 
to consider the correctness of the finding.) 
We have been taken through the evidence 
and we are of opinion that the learned 
Munsif was right in the conclusion which 
he reached on a consideration of the oral 
and documentary evidence and that the 
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said conclusion cannot be said to be 
wrong. 

7. The second point is that Section 
7-E of the U. P. (Temporary) Control of 
Rent and Eviction Act makes provision 
about repairs and not reconstruction. In 
this connection certain decisions of this 
Court have been cited before us, as also 
a decision of the Calcutta High Court. 
These are Bepen Behari Chatterfi_ v. 
Munsif West, Allahabad, 1959 All LJ 227; 
Ram Krishna Gupta v. Hari Krishna Tan- 
don, 1958 All LJ 435; N. S. Datta v. K. P. 
Tandon, 1963 All LJ 691 and Sri Sooraj- 
mal Nagarmalla v. The Indian National 
Drug Co. Ltd.. AIR 1956 Cal 187. In the 
first case that is of Bepen Behari Chat- 
terji, 1959 All LJ 227 (supra) a learned 
Single Judge of this Court has held that 
the section contemplates repairs and not 
reconstruction. We do not find the last 
mentioned three decisions to be quite re- 
levant to the point before us. But in any 
case we have no reason to differ from 
the contention of the learned counsel for 
the applicants that the section makes pro- 
vision for repairs and not reconstruction. 

8. The question, however, arises 
what.is the scope of the word ‘repairs’. 
Tf we look to a particular wall by itself 
and say that it requires repairs; it would 
not be the same thing as its reconstruc- 
tion. But if we look to an accommoda- 
tion and speak of repairs in the accommo- 
dation so as to make it wind proof and 
water proof, it does not mean that re- 
pairs will not include reconstruction of 
any particular portion of the accommoda- 
tion such as a wall or even the roof of 
an apartment in the accommodation. Re- 
construction of the accommodation will 
mean substantially rebuilding the whole 
of it. The learned Munsif himself has 
cited a decision of this Court in respect 
of which only a note is to be found’in the 
Journal section of 1959 All LJ at page 73. 
In addition, learned counsel for the oppo- 
site parties has referred us to a decision 
of the Mysore High Court in Ullal Dinkar 
v.M. Ratna Bai, AIR 1958 Mys 77. Both of 
these decisions indicate that if the roof 
of an accommodation falls down then the 
relaying of the roof would be ‘repairs’. 


So really what we have to determine 
fn the instant case is whether what is 
required is reconstruction of the shops or 
repairs which may include relaying of 
some roofs or reconstruction of some walls. 
When the Amin visited the site he had 
found that the roof was broken at places 
and there were holes in some of the walls 
and the shops were in bad condition. He 
‘had also reported that if the upper storey 
had not been demolished, then there 
would have been no necessity for any re- 
pairs. He had not reported that any out 
a the two shops had fallen down comple- 
Olya 
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The report of the Commissioner ap- 
pointed in the suit between the parties 
also did not show the complete falling 
down of any of the shops, though he 
found cracks in the roof at some places 
and also stated that cracks in the surface 
of the roof were due to the falling of the 
walls ofthe roof of the first storey which 
had been demolished by the landlords. 
In regard to this report the learned coun- , 
sel for the applicants raised an objection 
that the report could not be read in evi- 
dence without proof as this report was 
given in another case. We do not agree 
with this contention. The report has been 
given in a suit between the same parties 
and forms parts of the record of that 
case and a certified copy of the same 
could be read in evidence in the proceed- 
ings under Section 17-E without formal 
proof. It was in the third report which 
was given by a vakil Commissioner that 
it was stated that a room had totally fal- 
len down and it required reconstruction. 
In regard to the rest of the two accom- 
modations, there was only the report of 
damage, including cracks. 


It is, therefore, obvious that the shops 
had not completely fallen down at any 
time and there was no question of recon- 
structing them in order to enable ‘the 
tenants to continue to enjoy the tenancy. 
We may also point out that no person can 
be allowed to take advantage of his own 
wrong and if because of the fact that the 
landlords had not carried out the neces- 
sary repairs when damage was caused to 
the shops on their demolishing the upper 
storey with the result that further dama- 
ge was caused in course of time, they 
cannot plead that the’ accommodation as 
a whole will require reconstruction. We 
have to look at the matter with reference 
to the date on which the application 
under Section 7-E was filed. At that 
time even the roofs could possibly have 
been set right by only repair without 
the necessity of reconstruction and the 
walls could have been repaired by plug- 
ging the holes. In our opinion, therefore, 
this is not a case which is not covered by 
the provisions of Section 7-E in so far as 
it lays the responsibility upon the land- 
lord to keep his accommodation water- 
proof and wind-proof. 


9. The third and the last point 
raised before us is that the order of the 
learned Munsif is invalid in so far as it is 
a composite order under sub-sections (5) . 
and (6) of Section 7-E, Sub-section (5) 
provides that if the landlord does not ap- 
pear in obedience to the notice issued to 
him on an application of the tenant that 
the landlord has neglected to carry out 
the repairs and he fails to satisfy the 
Munsif as to why he should not be direct- 
ed to carry out the repairs or such of 
them as the Munsif finds the landlord to 
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be bound to make, the Munsif shall 
direct the landlord to carry out the re- 
pairs within a time to be fixed. Sub-sec- 
tion (6) provides as to what would be the 
further action which the Munsif should 
take if the landlord still fails to carry 
out the repairs in accordance with the 
directions given in sub-section (5). The 
provision is that the Munsif may require 
the tenant to submit an estimate of the 
cost of such repairs and after considering 
the estimate and taking such evidence as 
he may consider necessary, the Munsif 
may permit the tenant to carry out the 
repairs at a cost not exceeding such 
amount as may be specified in the order, 
ba to recover such costs from the land- 
ora, 


10. Learned counsel for the appli- 
cants contends that the stage for action 
under sub-section (6) would arise only 
after an order under sub-section (5) has 
been passed and the direction given 
therein has not been carried out by the 
landlord. According to him if the Munsif 
proceeds simultaneously to pass an order 
under sub-section (6) as well, it would be 
contrary to the provisions of Section 7-E. 
In support of his contention the learned 
counsel has cited before -us a decision of 
B. D. Gupta, J. of this Court in Mohd. 
Mustafa v. Haji Bande Karim, 1970 All 
WR (HC) 585. We may note at the out- 
set that the revision was referred to a 
Division Bench because the learned Judge, 
who admitted it, doubted the soundness 
of the aforesaid decision. i 


11. The question arising for con- 
sideration in this case is as to whether 
Section 7-E purports to lay down a man- 
datory rule for the action under sub-sec- 
tion (6) to be taken only after an order 
has been passed under sub-section (5) and 
the time provided therein for repairs be- 
ing carried out by the landlord has elaps- 
ed without repairs having been’ done. In 
the absence of the provision being manda- 
tory, a composite order under sub-sec- 
tions (5) and (6) will not necessarily be 
invalid. To decide this point we have to 
look into the object underlying the pro- 
visions of Section 7-E. The only signifi- 
cance which appears to us to lie in mak- 
ing a provision for further action in sub- 
Section (6) after the landlord has failed 
to abide by ‘the order of the learned 
Munsif under sub-section (5) is that the 
repairs should be carried out at the ear- 
liest opportunity to avoid inconvenience 
‘to the tenant. If the Munsif proceeds to 
enquire into the amount which will be 
needed for the repairs while enquiring 
whether any repairs are to be carried out 
by the landlord under the provisions of 
Section 7-E, that would unnecessarily 
delay the passing of the order directing 
the landlord to carry out the repairs. If, 
however, the landlord fails to abide by 
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the order passed under sub-section (5) 
then the Munsif may determine the 
amount up to which the tenant should be 
allowed to spend in carrying out the re- 
pairs himself with a right to recover the 
same from the landlord. In this view of 
the matter, if while the enquiry about 
the liebility of the landlord to make re- 
pairs is being determined, material 
comes before the Munsif enabling him to 
determine the amount upto which the 
expenditure on repairs should be allowed 
to the tenant, we do not see why the Mun- 
Sif should not pass a composite order, 
thereby enabling the tenant to take up 
the work of repairs as soon as the period 
fixed for repairs being carried out by the 
landlord has expired. We are, therefore, 
unable to agree with the view taken by 
brother B. D. Gupta, J. in the aforesaid 
decision and in our opinion the passinz 
of accmposite order would not be invalid. 
All that would be necessary for the Mun- 
sif while passing a composite order is to 
See that the order fixing the amount 
under sub-section (6) is based on some 
material as mentioned in sub-section (5). 

12, In the instant case learned 
counsel for the applicants has also con- 
tended that there was no material before 
the learned Munsif to come to the con- 
clusior. that a sum not exceeding Rs. 750/- 
be allowed for the repairs being carried 
out ky the tenants, Learned counsel 
has at no stage contended that this 
amount is excessive. All that he has 
stated is that this amount has been arbi- 
trarily fixed. We are unable to agree 
with this contention. We find -that the 
Amin had in his report given an estimate 
of the likely expenditure in the repairs. 
He hai estimated the amount at Rupees 
1135/-. There was thus an estimate before 
the learned Munsif and the amount fix- 
ed by him is much below that estimate. 
The tenant would possibly have question- 
ed the fixation of the amount at Rs. 750/ 
as against the estimate -of Rs. 1135/-, but 
we do not see how the landlords can feel 
aggrieved by the same being fixed at 
Rs. 750/- only. 

13, In the result we find no force 
in this revision which we dismiss with 
costs. The order staying the operation of 
the order of the learned Munsif is vacat- 


ed. 
Petition dismissed, 
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State of U. P., Appellant v. B. N. 
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Special Appeal No. 754 of 1969, D/- 20- 
11-1970, against judgment of this Court 
in C. M. W. No. 754 of 1968, D/- 2-5-1969, 
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- (A) Constitution of India, Art. 226 — 
Withdrawal of writ petition on court's 
permission does not bar filing of fresh 
writ petition by same person. (X-Ref:— 
Civil P. C., 8.11). (Paras 19, 4) 

Where at interlocutory stage of dis- 
ciplinary proceedings the Government 
servant concerned filed writ petition 
against Administrative Tribunal’s recom- 
mendation of his dismissal and in appeal 
arising out of that writ petition, the 
Supreme Court specifically permitted the 
Government servant to withdraw his writ 
petition with liberty to file fresh one, fil- 
ing of fresh petition by same person after 
such withdrawal is not barred by princi- 
ple of res judicata. (Paras 19, 4) 

(B) Civil Services — U. P. Discipli- 
nary Proceedings (Administrative Tribu- 
nal) Rules (1947), R. 2 (e) — Definition of 
“personal immorality” excludes from dis- 
ciplinary proceedings Government ser- 
vants for occasional lapses of any of the 
three vices of drink, sex and/or gambling 
— C. M. W. No. 754 of 1968, D/- 2-5-1969 
(All), Partly Reversed. (Para 27) 


Tt is only when the vices take the 
form of. habit that they can be classed as 
vicious and come within the definition of 
“personal immorality”. Such habits by 
their very nature are vicious. Each of 
such habits is sufficient to constitute per- 
sonal immorality. (Paras 27, 8) 


The habit of sex can be formed by a 
Government servant within R. 2(e} even 
with one woman in the sense that he con- 
stantly -visits her for immoral purposes. 

: (Paras 28, 9) 

(C) Civil Services — U. P. Discip« 
linary Proceedings (Administrative Tri- 
bunal) Rules (1947), R. 4 — Beference by 
Governor under R. 4(1) of a case not 
covered by any of the four charges enu- 
merated therein is without jurisdiction 
and petition for issue of writ of certiorari 
against such order is maintainable. (X- 
Ref:— Constitution of India, Art. 226) — 

C. M. W. No. 754 of 1968, D/- 2-5-1969 
- (All), Affirmed. (Paras 33, 5) 


(D) Civil Services — U. P. Disci- 
. plinary Proceedings (Administrative Tri- 
bunal) Rules (1947), R. 2 (e) — In order 
to bring a case of government servant 
within definition of personal immorality 
on ground of habit of sex, it must be 
shown that this habit of government ser- 
vant has reduced his utility as a public 
servant so as to damage government or 
official generally in public esteem. C. M. 
W. No. 754 of 1968, D$ 2-5-1969 (AI), 


Affirmed. (Paras 30, 6) 
Cases Referred: Chronological Paras 
(1965) Civil Appeal No. 513 of 

1964, D/- 18-8-1965 (SC) 18 


(1962) Appeal No. 473 of 1960, D/- 12- 
10-1962 = ILR (1963) 1 All 432, 
State of U. P. v. B. N. Singh . u8 
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(1960) AIR 1960 All 754 (V 47) = 
Writ Petn. No. 692 of 1959, D/- 12- 
7-1960, B. N. Singh v. State of . 
U. P. : 18 

Standing Counsel, for Appellant; 

S. K. Tiwari, S. N. Misra and Y. K. 

Shukla, for Respondents. 


PATHAK J.: I agree that the appeal 
must be dismissed. And in view of the 
importance of the questions raised, I pro- 
pose to sef out my reasons. | 


2. The facts ere already set out in 
the judgment of my brother Gulati, and 
I need not repeat them here. 

3. The appellant has raised three 
questions before us. 

4. The first contention is that 
the judgment of this Court in Special 
Appeal No. 473 of 1960 operates as res 
judicata and this appeal should also be 
disposed of on the ground which found 
favour there. I cannot agree. That case 
was takenin appeal to the Supreme Court, 
and the appeal was allowed to be with- 
drawn with liberty to file a fresh peti- 
tion. In the circumstances, it cannot be 
said that any finding in the appeal con- 
cludes the questions raised before us. The 
Supreme Court expressed no opinion on 
the merits of the points raised in the 
appeal and cannot be taken, therefore. to 
have approved of what was decided by 
this Court.: Indeed while allowing the 
appeal to be withdrawn it expressly 
granted liberty to the respondent to file 
a fresh petition. The first contention is 
rejected. A 

5. The seconé contention is that 
the findings of the Administrative Tri- 
bunal and its consequent recommenda- 
tion are not matters amenable to cer- 
tiorari inasmuch as there is no error of 
law apparent on the face of the record. 
The submission, I think proceeds ona 
misconception of the true nature of the 
case set up ;by the respondent. The case 
of the respondent is that there was no 
jurisdiction in the Tribunal to take the 
proceedings which it did because the 
reference made to it by the Governor fell 
outside the scope of R. 4 of the U. P. Dis- 
ciplinary Proceedings (Administrative Tri- 
bunal Rules, 1947. Rule 4 empowers the 
Governor to refer tc the Tribunal only 
cases in respect of matters involving (a) 
corruption, (b) failure to discharge duties 
properly, (c) irremediable general ineffi- 
ciency in a public servant of more than 
ten years standing end (d) personal im- 
morality. The respondent says that cases 
which do not fall within any of these 
four clauses cannot De referred at all to 
the Tribunal, and, he contends, the pre- 
sent is such a case. 

_ When it is plain from the language of 
R. 4that the Governor has power to refer 
eases to the Tribunal of specified cate- 
gories only, he has no power to refer 
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cases which do not fall within those cate- 
fories. The charges framed against the 
respondent were to the effect that he was 
guilty of personal immorality and had 
failed to discharge his duties properly. 
Tf the particulars framing the basis of the 
charges cannot reasonably be said to con- 
stitute personal immorality or failure to 
discharge duties: properly, clearly the 
case could not have been referred to the 
Tribunal and the Tribunal could have 
had no jurisdiction in the matter. It is 
settled law that a writ in the nature of 
certiorari.may be issued where the im- 
pugned order either ‘suffers from furis- 
dictional error -or is vitiated by a mani- 
fest error of law or there is a breach of 
the principles of natural justice. Any 
one of these considerations would open 
the door to the grant of a writ in the 
nature of certiorari, consequently the 
subtnission that relief should be refused 
because the findings of the Tribunal are 
mot manifestly illegal must be rejected if 
otherwise it is found that the reference 
of the case to -the Tribunal and the pro- 
ceedings consequently taken by the Tri- 
bunal are without jurisdiction. 


6. The last contention is that upon ; 


the findings of the Tribunal the respon- 
dent must be considered to be guilty of 
personal immorality and to have failed 
to discharge his duties . properly. It is 
urged that the finding of the learned 
single Judge to the contrary is erroneous. 
Now, personal immorality has been de- 
fined by rule 2(e) as follows: 


"Personal immorality’ means ‘vici- 
ous habits relating to drink. sex and 
gambling which reduce the utility of a 
public servant so as to damage Govern- 
ment or the official generally in public 
esteem.” 

Therefore, there must first be a vicious 
hakit relating to drink, sex or gambling 
or more than one of them. The. learned 
Single Judge has observed that all three 
must co-exist in order to constitute “per- 
sonal immorality”. With respect, I am 
unable to agree. I cannot imagine that 


the rule making authority, when framing. 


these rules. *could have contemplated 
only those individuals .who are sodden 
with drink, debauched by sex and who 
gamble to the point of depravity. The 


qualifying consideration set out in the de-~ 


finition refers to habits “which reduce the 
utility of a servant so as to damage Gov- 
ernment or the official generally in pub- 
lic esteem.” I should. think that the single 
‘habit of drink or sex or gambling could 
by itself bring about that result if given 
to as a vicious habit. It is not-necessarv 
that drink, sex and gambling should all 
be associated together. In my opinion, if 
a Government servant suffers from vici- 
ous habits relating to sex alone'and it re- 
duces his utility as a public servant so 
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that he or the Government suffers gene- 
rally in. public esteem he can be said to 
be guilty of “personal immorali 


7. The question is: On the ‘charge 
found and proved against the respondent 
can it be said that he was guilty of vici- 
ous habits relating to sex? | 

- 8e What is a. vicious habit relating 
to sex? It- must be a habit and the habit 
must be vicious. It must represent the 
total of repeated. acts amounting to a vice. 
To be vicious it must attain the dimen- 
sions of a vice, it must have the nature and 
quality of a vice, it must violate moral 
rectitude, it must be evil and opposed to 
accepted canons of morality. It is per- 
missible to say that within the bonds of 
matrimony a man may indulze in the 
habit of sex. But that does :not mean 
that the habit is vicious. It would be vici- 
ous if the sexual relationship was not con- 
fined to the marriage partner but was 
extended indiscriminately ~ to other 
women. Sex becomes a‘vice when it re- 
sults in the destruction of moral social 
Standards. The learned single Judge 
seems to have been impressed by the de- 
finition of the term “vicious” as connot- 
ing savagery, fierceness, ferociousness or 
mischievousness,- and from that he has 
concluded that to be vicious a man must 
repeat an act in a way that its impact on 
others would .be to make him seem de- 
praved or dangerous. I do not think that 
for a.man to be possessed of vicious habits 
it is necéssary to go so far. Contextual 
considerations would be satisfied by a 
less aggravated form. 


9. Reverting to the case before us, 
it seems to me that while what the resvon- 
dent did may be described as a vicious 
act it cannot be said that he was given to 
a vicious habit. The respondent, it is said, 
had an illicit relationship with Smt. Joshi. 
If he did, it lasted for about two months. 
Even. if it consisted of more than one act 
of intimacy between them, they were all 
acts comprised in a single continuous re- 
lationship. To be a habit, in my opinion, 
there’ must be a series of unconnected or 
independent pieces of conduct or behavi- 
The conduct or behaviour must be 
repeated, and vet the repetition must 
mot be so intimately associated as to con- 
stitute what one might describe as a sin- 
gle transaction. At the same time, I can- 
not endorse the view of the learned single 
Judge that if a man enters into sexual re- 
lationship with a single woman it cannot 
be described as a habit relating to sex. In|: 
my opinion, if the relationship consists 
of unconnected and unrelated periods of 
intimacy, then even if the association is 
confined to the same woman it can be 
described as a habit relating to sex, 

10. Having regard to the parti- 
culars of the charge and the findings of 
the Tribunal, there is no force in the 
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contention that the conduct of the respon- 
dent falls within the definition of “per- 
sonal immorality” set out in Rule 2 (e). 
The reference of the case to the Tribunal 
on this charge is bad for want of juris- 
diction. 

11. On the question whether the 
respondent can be said to have failed to 
discharge his duties properly within the 
meaning of Rule 2 (d), my brother Gulati 
has dealt with it in his judgment. The 
charge as framed does not indicate that 
the enquiry as to the whereabouts of 
Smt. Joshi was made by the officers 
named therein in their official capacity 
and that the respondent failed to dis- 
charge any statutory duty attached to his 
office. In this regard also. I am of opinion 
that the reference is without jurisdiction. 


12. The reference being entirely 
without jurisdiction the appeal must be 
dismissed. 

13. Now, there remains the ques- 
tion of costs, And for this purpose I think 
it necessary: to refer to the conduct of the 
respondent. His conduct throughout 
betrays a grievous fall from the high 
standards expected of a responsible Gov- 
ernment Officer. The consequences of 
what he did were far-reaching. The 
public reputation and future of a respect- 
able family were deeply involved. In the 
events which took place, that appears to 
have been forgotten altogether by him. 
Certainly, there is no convincing evidence 
that he exercised the moral responsibi- 
lity expected of an officer of his status. 
And his attempt before the Tribunal to 
explain away his conduct does not im- 
prove that impression. It is difficult to 
believe that he did not actively and de- 
liberately pursue the affection and in- 
fluence 'that conduct, of that unfortunate 
misguided woman who ultimately decid- 
ed to throw in her lot with him. Yet we 
find that even after her tragic end, in the 
attempt to absolve himself he consistent- 
ly attributed all motivation to her. 

14. In the circumstances, I see no 
justification for awarding costs to the res- 
pondent. 

15. The appeal is dismissed, but 
there is no order as to costs. 

GULATI, J.: 16. The respon- 
dent is a police officer. He was confirm- 
ed as Deputy Superintendent of Police in 
December, 1962. In the year 1955, he had 
an affair with the wife of a Munsif, Sri 
S. K. Joshi. She left her husband’s house 
along with her three children and came 
to stay at the house of the respondent’s 
father at Allahabad, where on October 11, 
1955 she got burnt while lightening a 
stove and as a result of the injuries re- 
ceived, she died in the hospital. 


17. The Government after preli- 


mMinary enquiry against the respondent 
handed over the case to the Uttar Pradesh 
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Administrative Tribunal. The Tribunal 
issued a charge-sheet and eventually 
found the respondent guilty of two char- 
ges: (1) that he was guilty of personal im- 
morality and (2) that he had failed to 
discharge his duties properly. The Tri- 
bunal recommended the respondent’s 
dismissal and the respondent was ulti- 
mately dismissed from service on Janu- 
ary 10, 1968. The petitioner filed a writ 
petition under Article 226 of the Consti- 
tution which has been allowed by a learn- 
ed single Judge of this Court by his 
order and judgment dated May 2, 1969. 
The State of Uttar Pradesh has now pre- 
ferred this special appeal. 


18. Learned Standing Counsel has 
challenged the order of the learned single 
Judge on a preliminary ground as well as 
on the merits. The preliminary objection 
is that the writ petition giving rise to this 
appeal is barred by the principle of res 
judicata. It appears that the petitioner 
had earlier filed a writ petition being 
writ petition No. 692 of 1959 at the stage 
when the Administrative Tribunal had 
conveyed its findings and recommenda- 
tions. This writ petition was allowed by 
a learned single Judge of this Court on 
12-7-1960 (reported in AIR 1960 All 754) 
on the ground that the Tribunal did not 
make out either an offence of personal 
immorality as defined in the U. P. Discip- 
linary Proceedings (Administrative Tri- 
bunal) Rules, 1947 or of failure to dis- 
charge his duties properly and as such the 
Government had no jurisdiction to refer 
the matter to the Administrative Tribunal. 
The learned single Judge held that the 
report and the recommendation of the 
Tribunal were without jurisdiction. The 
Government went up in special appeal 
(being special appeal No. 473 of 1960), A 
Division Bench allowed that appeal on 
12-10-1952. It held that the recommenda- 
tions and findings of the Tribunal were 
not vitiated by any error which could be 
held to be patent on the face of the re- 
cord so as to justify interference under 
Article 226 of the Constitution. The res- 
pondent then filed an appeal to the 
Supreme Court being Civil Appeal No. 513 
of 1964 and on 18-8-1965 the Supreme 
Court allowed the appeal to be withdrawn 
with liberty to file a fresh petition after 
the proceedings were finally terminated, 


19. After having heard learned 
counsel for the parties, I am satisfied that 
there is no force in the preliminary objec- 
tion. In the first place the second peti- 
tion cannot be said to arise out of the 
same set of facts. The first writ peti- 
tion was filed at an intermediary stage of 
the proceedings. The second writ peti- 
tion was filed after the termination order 
had been passed. Secondly, the Supreme 
Court had specifically permitted, the res- 
pondent to file a fresh writ petition after 
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the termination of the proceedings. | That 

order of the Supreme Court is binding on 

the parties as well as on this Court and 

it ig not open now to contend that this 

Court should not have entertained the 
cond writ petition. 

20. Coming now to the merits, ac- 
tion was taken against the respondent 
under Rule 4 of the U. P. Disciplinary 
Proceedings (Administrative Tribunal) 
Rules, 1947. Rule 4 runs as follows: 

“4(1). The Governor may refer to the 
Tribunal cases relating to an individual 
Government servant or class of Govern- 
ment servants or government servants in 
a particular area only in respect of mat- 
ters involving. 

(a) Corruption: 

(b) Failure to discharge duties pro- 
perly; ae 

(c) Irremediable general inefficiency 
in a public servant of more than ten years 
standing; and : 

(d) personal immorality. 

(2) The Governor may, in respect of 
a gazetted government servant on his own 
request refer his case to the Tribunal in 
respect of matters referred to in sub- 
rule (1).” 

Rule 2(e) defines ‘personal immorality’ 
for the purpose of Rule 4 as follows: 

"3(e). ‘Personal immorality’ means 

vicious habits relating to drink, sex and 
gambling which reduce the utility of a 
public servant so as to damaze govern- 
ment or the official generally in public 
esteem.” 
Clause (d) of Rule 2 defines “failure to 
discharge duties properly’ to include 
such acts and amissions on the part of a 
government servant as are likely to wea- 
ken the position and prestige of the gov- 
ernment of the Indian Union or the Gov- 
ernment of Uttar Pradesh or which indi- 
cate an absence of loyalty and devotion 
to the Union of India or any feeling of 
loyalty towards any State outside. the 
Indian Union.” 

21. At this stage it would be ap- 
propriate to set out briefly the facts siv- 
ing rise to the disciplinary proceedings 
and to the ultimate dismissal of the res- 
pondent. 

22. It appears that the respondent 
had picked up friendship, during his col- 
lege days, with a girl named Kumudini 
Pande. The respondent and Miss Pande 
wanted to get married but their parents 
did not agree. Miss Pande was married 
to one S. K. Joshi and likewise the res- 
pondent himself ot married to some 
other woman. That was above 15 vears 
back. On August 20, 1955 Kumudini 
Pande, who was now Mrs. Joshi and had 
three children came to Mirzapur where 
the respondent was posted and stayed 
with him. From there they went to 
Lucknow and Varanasi where they stay- 
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ed for a few days. Finally, Mrs. Joshi 
along with her children came to Allaha- 
bad and stayed at the house of the res- 
pondent’s father. There she filed a suit 
under Section 10 of the Hindu Marriage 
Act for the dissolution of her marriage 
with Mr. Joshi and on October 11, 1955 
she met with an accident as a result of - 
which she ultimately died. 


23. The Government came to know 
of this episode and after instituting a con- 
fidential enquiry handed over the mat- 
ter to the U. P. Administrative Tribunal. 
The Tribunal issued a charze-sheet to the 
respondent containing the following 
charges. 

Charge No. 1: 


fou Sri B. N. Singh, Dy. Superin- 
tendent of Police are hereby charged 
with personal immorality under R, 4(1)(d) 
of the U. P. Disciplinary Proceedings 
(Administrative Tribunal) Rules, 1947 in 
respect of the period when you were 
posted as Dy. Superintendent of Police, 
Mirzapur and Pauri Garhwal during the 
year 1955 as evidenced by the following: 


(a) You rented a house adiacent to 
the house of Srimati K. Joshi at Almora 
under the name of your brother for May 
and June, 1955 and lived there for im- 
moral purposes after obtaining leave on 
misrepresentation of facts. 

(b) You manoeuvred the elopement 
of Smt. K. Joshi for immoral purposes 
from her husband’s residence at Faizabad 
on 20-8-1955 and kept her at Mirzapur, 
Varanasi, Allahabad and Lucknow ete. 


(c) You admitted to Sri S. K. Joshi 
Munsif husband of Smt. K. Joshi of your 
love affair with her and also her stay 
with you at Mirzapur. 


(d) You persuaded Smt. Joshi to file 
an application in the court of the City 
Munsif Allahabad for the dissolution of 
her marriage with Sri S. K. Joshi. 

(e) You were carrying on a love af- 
fair with Smt. K. Joshi wife of Sri S. K. 
Joshi Munsif then posted at Faizabad and 
had sexual relations with her. 


i (£) You kept Smt. K. Joshi concealed 
for the same purpose at several places 
until she was admitted in the hospital at 
Allahabad along with ‘you with severe 
burns on 11-10-1955 where she subsequent- 
ly died. 
Charge No. 2: ~ i 

You are further charged with failure 
to discharge your duties properly under 
Rule 4(1)(b) of the U. P. Disciplinary Pro- 
ceedings (Administrative Tribunal) Rules. 
1947 in respect of the period when you 
were posted as Dy. Superintendent of 
Police, Mirzapur and Pauri Garhwal in 
1955 as is evidenced by the following: 

(a) You obtained earned leave for 35 
days from 21-5-1955 by misrepresenting 
fact, for immoral purposes. 


364 All. [Prs. 23-27] 


(b) You deliberately avoided dis- 
closure of the whereabouts of Smt: K. 
Joshi to the I. G. P. and D. I. G. C. I. D., 
U. P. although you knew where she was 
at that time.” 


The Tribunal found that in relation to 
charge No. 1 the incidents mentioned in 
- clauses (b), (c), (e) and (f) were proved 
while those mentioned in other clauses, 
namely. (a) and (d) were not established. 
Similarly in relation to charge No. 2 the 
Tribunal found that allegations mention- 


ed in clause (b) had been proved 
but the allegation in clause (a) 
had not been proved. The Tri- 


bunal, however, considered that on the 
allegations proved against the respondent, 
he was guilty of both the charges, namely, 
of personal immorality as well as of failure 
to discharge his duties properly. 


24. Dealing with the first charge, 
the Tribunal, in short, has found that the 
respondent had a love affair with Mrs. 
Joshi. He manoeuvred her elopement 
from the house of her husband and had 
sexual relations with her. There can be 
no manner of doubt that what the res- 
pondent did was highly immoral. The 
fact that he had an attachment with Mrs. 
Joshi prior to her marriage affords no 
justification whatsoever for the respon- 
dent to have manoeuvred her elopement 
and to have indulged in sexual intercourse 
with her. What he did in 1955 cannot by 
any stretch of imagination be called the 
revival of old love between him and Mrs. 
Joshi. It is clear that what the respon- 
dent did was not a manifestation of his 
love but the gratification of sexual lust. 
Had there been a true love between the 
respondent and his one-time girl friend 
he would not have broken her home and 
ruined her domestic life. He should have 
realised that because of the changed cir- 
cumstances, it was no longer possible for 
him to consummate his love with a lady 
who had now been married away to a dif- 
ferent man and was the mother of three 
children and he himself was a married 
man and had children of his own. I have, 
therefore, no doubt in my mind that the 
conduct of the respondent was grossly 
immoral and even criminal 


25. But the question that arises 
here is as to whether the conduct of the 
respondent comes within the mischief of 
Rule 4 of the U. P. Disciplinary Proceed- 
ings (Administrative Tribunal) Rules, 
1947. ‘Personal immorality’ has been de- 
fined in the rule so that it is not possible 
to interpret that phrase according to its 
popular meaning. ‘Personal immorality’ 
according to its definition as given in rule 
2(e) means ‘vicious habits relating to drink, 
sex and gambling which reduce the uti- 
lity of a public servant so as to damage 
government or the official generally in 
public esteem’. Before a public servant 
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can be charged of personal immorality 
under Rule 4, two things have to be 
established: (1) that he has a vicious habit 
relating ‘to drink, sex and gambling and . 
(2) that such habit has reduced the utili- 
ty of the public servant so as to damage 
the government or the official generally 
in publie esteem. 


26. The word ‘habit’ is a word of 
every day use and its meaning is well 
understood. Stray and isolated acts do 
not constitute a habit which denotes the 
settled disposition or tendency to act in 
a certain way acquired by frequent repe- 
tition of the same act. Habits are of dif- 
ferent kinds. Some may be. good habits, 
others may be innocuous and harmless 
and still others that can be classed as vici- 
ous habits. The word ‘vicious’ is an ad- 
jective of the noun ‘vice’ which according 
to the Shorter Oxford English Dictionary, 
Second edition, means “(i) depravity. or 
corruption of morals: evil immoral or 
wicked habits or conduct, indulegence in 
degrading pleasures or practices, (ii) a 
habit or practice of an immoral, degrad- 
ing or wicked nature.” 


27. Now, there can be no manner 
of doubt that drinking, gambling and in- 
dulgence in sex are vices in popular sense 
but according to the western civilization 
and culture such vices particularly drink- 
ing and gambling within moderate limits 
are considered to be a part of the normal 
entertainment and pastime. A section of 
higher strata of our society has adopted 
the western way of living and thinking 
and it is not uncommon to come across 
government servants who prefer to move 
in social circles’ of this class of society 
where drinking and gambling within rea- 
sonable limits is not looked down upon. 


The framers of U. P. Disciplinary! 
Proceedings (Administrative Tribunal), 
Rules 1947 were conscious of this state of 
affairs and that is why the definiton of 
“personal immorality” was so worded so 
as to exclude from disciplinary proceed- 
ings government servants who move in 
such society and may be guilty of occasi-|. 
onal lapses of the three vices mentioned 
therein. But when these vices take the 
shape of habit, they can be classed as vici- 
ous and come within the definition of 
“personal immorality” for the purposes of 
Rule 4. The distinction between a simple 
and vicious habit of this nature drawn 
by the learned single Judge does not ap- 
pear to be real so far as it relates to the 
habits relating to drink, sex and gambl- 
ing because such habits are by their very 
nature vicious. I also find it difficult to 
agree with the learned single Judge that 
all the three kinds: of habits, namely. 
drink, sex and gambling must co-exist 
before a person can be charged of perso- 
nal immorality. In my opinion, each of 
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fsuch habits is enough to constitute per- 
sonal immorality. 


28. Now, coming back to the facts 
of the present case, there is no charge 
against the respondent of having acquired 
the vicious habit of dirnking and gambl- 
ing. The charge only relates to sex. The 
question arises, as to whether the respon- 
dent had acquired a vicious habit of sex 
and as a result of that habit his utility as 
a public servant had been reduced so as 
to damage government or the respondent 
generally in public esteem. I, again find 
it difficult to agree with the learned single 
Judge that there must be more than one 
woman involved before a habit of sex can 
be established. It is possible that a man 
may have a habit of indulging in sex 
with one woman in the sense that he con- 
stantly visits her for immoral purposes. 

29. On the facts of this particular 
case it is not possible to hold that respon- 
dent had the vicious habit of sex. He had 
indulged in sex with Mrs. Joshi not be- 
cause of his habitual propensity in that 
regard but because of the background of 
an old and frustrated friendship between 
him and Mrs. Joshi. It is true that the 
episode lasted for quite a few months and 
the respondent must have indulged in 
sexual intercourse with Mrs. Joshi more 
than once but all these acts constitute 
a series in a single episode in the res- 
pondent’s life. And then, Mrs, Joshi was 
not a woman of ill repute whom the 
respondent had been visiting over a 
period of several months. 


f 30. Assuming that some sort of 
habit of sex could be attributed to the 
respondent on the facts of the case, the 
more important question is as to whe- 
ther this habit of the respondent had re- 
duced his utility as a public servant. so 
as to damage government or official 
generally in public esteem. Normally, 
the habit of sex, gambling or drinking, 
does adversely affect the man’s health and 
capacity to work. Such a person as a 
result of his addiction loses interest in 
work and his efficiency goes down. There 
is no finding that the utility of the res- 
pondent had been reduced in that-sense 
nor indeed is there any finding that the 
respondent’s affair with Mrs. Joshi be- 
came a public scandal so as to damage the 
prestige of the government or of the res- 
pondent generally in public esteem. 
There iš no doubt that one of the al- 
legations proved against the respondent is 
that he divulged his secret to Mr. Joshi 
but that only added injury to the insult 
so far as Mr. Joshi was concerned. It 
could not be expected, nor indeed is 
there any suggestion in that regard, that 
Mr. Joshi gave any publicity to this af- 
fair. Having regard to the normal 
human conduct Mr. Joshi must have tried 
to keep this thing as secret as possible so 
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as to save himself of the humiliation 
which he had suffered at the hands of the 
respondent. as well as his own wife. I am 
therefore, in respectful agreement with 
the opinion expressed by the learned 
single Judge that the incidents which 
have been proved against the respondent 
do not constitute personal immorality for 
purposes of Rule 4. 


š 31. Coming. now to the second 
charge, the finding is that his superior 
officers informally enquired from the res- 
pondent about the whereabouts of Mrs. 
Joshi but the respondent did not give the 
required information althouzh such infor- 
mation was in his possession. Under 
Sections 22 and 23 of the Police Act it is 
the duty of a-police officer to obey prom- 
ptly and execute all orders and warrants 
lawfully issued to him by any competent 
authority, to collect and communicate in- 
telligence affecting the public peace, to 
prevent the commission of offences -and 
public nuisances; to detect and bring of- 
fenders to justice and to apprehend all 
persons whom he is legally authorised to 
apprehend etc. It is admitted in the in- 
stant case that no specific order or war- 
rant within the meaning of Section 23 of 
the Police Act had been issued to the res- 
pondent which he may have disregarded. 

It also cannot be said that he refused 
to answer a question put to him by an 
investigating officer as required by Section 
161, Cr. P. C; None of the officers who 
made enquiries from the respondent about . 
the whereabouts of Mrs. Joshi, was an 
Enquiry Officer. Moreover a person is 
not bound to answer questions which may 
incriminate him. There was thus legal 
justification for thé’ respondent to have 
omitted to divulge the 
though there was no moral justification 
for such a conduct on the part of the res- 
pondent. The charge of failure to do his 
duties properly against a public servant 
must refer to the duties which he is oblig- 
ed to perform under the law.. Moral con- 
siderations cannot be imported. 

32. For the reasons stated above, 
I am satisfied that neither the charge’ of 
personal immorality nor that ‘of the fai- 
lure to discharge his duties properly has 
been made out against the respondent. 


33. Now, returning to Rule 4 (1) it 
is apparent that the Governor can refer 
the cases under that rule only in respect 
of matters involving the four charges en- 
umerated therein. If on the findings the 
respondent was not guilty of personal 
immorality or of failure to discharge his 
duties, the Governor had no jurisdiction 
to refer the matter to the Tribunal even 
though action could have been taken 
against the respondent under any other 
law or rules. The impugned order of 
dismissal based as it is on Rule 4 is ac- 
cordingly without jurisdiction. That be- 


information al- - 
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ing the position the argument of the learn- 
ed counsel that the writ petition should 
not have been entertained by the learned 
single Judge loses all force. 

There is no doubt that the question 
involved in the present case is difficult 
one and is not covered by any reported 
decision cited at the Bar. But since the 
question, in my opinion, is one of juris- 


diction, it falls squarely within the juris-. 


diction of this Court under Article 226 of 
the Constitution. I have not appraised 
the evidence afresh and in fact I have 
proceeded upon the findings of facts re- 
corded by the Tribunal and upon those 
findings I have come to the conclusion 
that the impugned order of dismissal does 
not fall within the mischief of Rule 4 and, 
therefore, is without jurisdiction. It can- 
not, therefore, be said that merely because 
the answer to the question involved a long 
drawn debate, the same should not have 
been entertained by the learned single 
Judge under Article 226 of the Constitu- 
tion. 

34. I accordingly dismiss this ap- 
peal but in the circumstances of the case 
make no order as to costs. 


BY THE COURT 


35. For the reasons contained in 
our respective judgments, we dismiss this 
Special Appeal but make no order as to 
costs. 

Appeal dismissed. 
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S. N. SINGH, J.: This case has come 
before me for opinion on a difference 
between brethren S. N. Dwivedi and Hari 
Swarup on a question of law. The ques- 
tion referred for opinion is:— 


“Whether a person who is a bhumi- 
dhar of land under the U. P. Zamindari 
Abolition and Land Reforms Act can 
make a valid waaf of his bhumidhari 
rights in the land?” 

This question has arisen in a second ap- 
peal which arises out of a suit filed by 
the plaintiff respondent for the cancella- 
tion of a waqf deed dated February 20, 
n executed by his father, Mohd. Asad- 


2. The waqaf deed relates to a 1/4th 
share in the Bhumidhari land which con- 
stituted an intermediary’s grove before 
the abolition of the zamindari. The ad- 
mitted facts of the case are that the mother 
of the plaintiff respondent was the pro- 
prietor of the aforesaid land. She died 
before the date of vesting and her 1/4th 
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share in the proprietary right was inherit- 
ed by her husband. Mohd. Asadullah and 
the plaintiff respondent inherited 3/4th 
share of hers. On the passing of the U.P, 
Zamindari Abolition and Land Reforms 
Act (hereinafter referred to as the U. P. 
Z, A. and L. R. Act) the plaintiff respon- 
dent and his father Mohd. Asadullah be- 
came Bhumidhars of the land in dispute 
by virtue of Section 18 of the U. P. Z. A. 
and L. R. Act. The father of the plain- 


tiff respondent executed a waaf deed im- . 


puzned in the suit on February 20, 1955 
for the maintenance of a mosque and ap- 
pointed the defendant appellant as Mut- 
walli of the waqt. Mohd. Asadullah, 
father of the plaintiff respondent died on 
8th of September 1955 and on his death 
the suit giving rise to the second appeal 
was instituted. 


3. The validity of the waqaf deed 
was challenged on two grounds. It was 
firstly alleged that the waaf of an un- 
divided share in favour of a mosque of 
a property which was capable of division 
is invalid according to the Mohammadan 
law. Secondly, it was asserted that the 
waqf deed is vitiated on account of fraud 
and undue influence, 


4. The trial court as well as the 
first appellate court found against the 
plaintiff respondent on the question of 
fraud and undue influence. The trial 
court was of the opinion that the waqaf of 
an undivided share in the property cap- 
able of division for the maintenance of a 
mosque was not invalid. The lower ap- 
pellate court, however, took a contrary 


view on this question and decreed the suit - 


of the plaintiff respondent. A second ap- 
peal was filed against the decision of the 
lower appellate court decreeing the plain- 
tiff respondent’s suit. 


5. In second appeal it appears 
that it was conceded by the counsel for 
the plaintiff respondent that a waaf of an 
undivided share of the property for the 
maintenance of the waaf is not invalid 
and the decree in favour of the plaintiff 
respondent could not have been passed 
on that ground. The learned counsel, 
however, supported the decree on a aues- 
tion of law which arose on facts admitted 
on the pleadings of the parties and urged 
that a waqf of Bhumidhari- right cannot 
be created in law. A learned single Judge, 
before whom this second appeal was list- 
ed, considered the question involved in 
the second appeal to be important and re- 
ferred it to a larger Bench. This is how 
the case came before a Division Bench 
consisting of Hon’ble Mr. Justice S. N. 
Dwivedi and Hon’ble Mr. Justice Hari 
Swarup. On the question of law raised on 
behalf of the plaintiff respondent the two 
learned Judges have differed and have 
referred the question referred to above. 
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6. I have perused the judgments 
prepared by the two learned Judges and 


‘have also heard the learned counsel for 


the parties in support of their respective 
contentions. I respectfully agree with 
the views expressed by brother Dwivedi 
on the question of law which arises for 
determination in the second appeal, and 
propose to give my reasons in support of 
my views. 


7. Waqf “signifies the dedication 
or consecration of property, either in ex- 
press terms or by implication, for any 
charitable or religious object, or to secure 
any benefit to human beings.” (See Syed 
Ameer Ali’s Mohammedan Law Fourth 
Edition page 194), A Division Bench of 
this Court in Mohammad Sabir Ali v. 
Tahir Ali, (AIR 1957 All 94) at page 103 
held that “wakfs are gifts to God Al- 
mighty and are permissible to be made 
under the Oudh Estates Act provided 
they do not contravene the provisions of 
S. 12 of the Act and provided further 
that they are in the form mentioned in 
S. 18 of the Act.” Section 12 of the Oudh 
Estates Act is almost in the same terms 
as Section 14 of the Transfer of Property 
Act, It was also held in this case that 
a transfer inter vivos within. the mean- 
ing of the Transfer of Property Act and 
the Oudh Estates Act is not confined to 
transfers taking place between one living 
human being and another living human 
being. It was opined that the phrase 
‘living persons’ within the meaning of 
these Acts simply meant an entity which 
has a personality of its own, which exists 
and which has the capacity of holding 
property according to law. This decision 
of the Division Bench was upheld by the 
Supreme Court in Mohd. Ismail v. Sabir 
Ali, (ATR 1962 SC 1722). 


8. In Ahmad Husain v. Kallu Mian 
Sajhi Firm, (AIR 1929 All 277) it was held 
that although waqaf may be dedication in 
favour of God, it is still a transfer gov- 
erned by the Transfer of Property Act as 
God is a juristic person. 


9. Thus from these authorities it 
is clear that the wagfs -are gifts to God and 
are governed by the Transfer of Property 
Act. In view of these authorities, it is 
difficult to accept the contention of the 
learned counsel for the plaintiff respon- 
dent that waaf not being a transfer inter 
vivos is not governed by the Transfer of 
Property Act. This being the boon 
we have to see whether the U. P. Z. A, & 

L. R. Act permits such a transfer or not. 


10. Section 152 of the U. P. Z. A. 
& L. R. Act makes the interest of a Bhumi- 
dhar transferable “subject to the condi- 
tions hereinafter contained in this Chap- 
ter.” A Bhumidhar thus is capable of 
gifting his property whether it is to a 
living person or to a juristic person. 


- to how laws will be made. 
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There is no prohibition in the entire U. 
P. Z. A. and L. R. Act from making a 
gift of one’s Bhumidhari right in favour 
of God Almighty. In absence of any pro- 
hibition in the Act in view of the clear 
provisions of S. 152 of the U.P.Z.A. and 
L. R. Act there does not appear to be any 
bar to a Bhumidhar creating a waaf of 
his Bhumidhari right in the land. 


11. It is argued on behalf of the 
plaintiff respondent that the waaf not 
being a transfer inter vivos, is not govern- 
ed by the Transfer of Property Act and 
is governed by the tenets of the Muslim 
Law. It is further argued that waaf 
can only be created according to the pro- 
visions of the Mohommedan Law. Learn- 
ed counsel submitted that such a waaf 
was permissible before the passing of the 
Constitution in the year 1950. It was 
submitted that before coming into force 
of the Constitution, Muslim Law was 
made applicable by virtue of the Muslim 
Personal Law, (Shariat) Application Act, 
1937 and S. 37 of the Bengal, Agra and 
Assam Civil Courts Act, 1887, but in view 
of Art. 44 of the Constitution it is sub- 
mitted that the Personal Laws of Hindus 
and Mohammedans cannot be applied to 
agricultural land. The learned counsel 
further submitted that the notions of 
Hindu Law and Muslim Law should not 
_be imported in interpreting the provisions 
of the U. P. Z. A. and L. R. Act. Reliance 
for this submission was made on a Full 
Bench decision of this Court reported in 
Ramji Dixit v. Bhrigu Nath, (AIR 1965 
All 1 (FB), which was affirmed by the 
Supreme Court in Ramji Dixit v. Bhrigu 
Nath, (1968 All LJ 844) = 
1058). The learned counsel also relied on 
a Division Bench decision of this Court 
reported in Mahendra Singh v. Attar 
Singh, (AIR 1967 All 488) and another 
Full Bench of this Court reported in Ram 
Awalamb v. Jata Shankar, (1968 All LJ 
1108 = (AIR 1969 All 526)). 


12. I have considered these sub- 
missions, of the learned counsel for ‘the 
plaintiff respondent, but I have not been 
able to appreciate the relevance of his 
argument based on Article 44 of the Con- 
stitution. Article 44 of the Constitution 
reads as follows:— 


“The State shall endeavour to secure 
for the citizens uniform Civil Code 
throughout the territory of India.” j 
What has this provision of law to do. with 
the interpretation of the U. P. Z, A. and 
L. R. Act. This provision simply states 
the directive principles of State Policy as 
Our Constitu- 
tion guarantees religious freedom to all 
the citizens of India vide Art. 25. Every 
citizen is free to follow his own religion 
and if in accordance with the tenets of a 
religion a citizen proposes to transfer his 

agricultural or non-agricultural property 
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for purposes which are religious, I do not 
think that there is any bar to his so do- 
ing under any provision of the Constitu. 
tion. It is true that while interpreting 
the provisions of the U. P. Z. A. and L. R. 
Act, one has not to be carried away by 
the notions of the personal law of the 
party, but this does not mean that trans- 
fers of agricultural property cannot be 
made for religious purposes. The autho- 
rities cited by the learned counsel for the 
plaintiff respondent, in my opinion, are 
beside the point involved in the present 
case. 


13. In my opinion, even assuming 
that the Transfer of Property Act, as 
argued by the learned counsel for the 
plaintiff respondent, does not apply to 
transfers which are not inter vivos even 
then if there is no prohibition in the 
U. P. Z. A. and L. R. Act for transferring . 
agricultural land for religious and charit- 
able purporses, why cannotit be transferr- 
ed in terms of the law applicable to a 
particular citizen. If under the Moham- 
medan Law waaf which is a transfer is 
permitted and similarly if creation of 
trust or religious endowment or dedica- 
tion of property to a deity is permissible 
under the Hindu Law, why can it not be 
done in respect of the agricultural pro- 
perty. It is true that personal law of the 
Muslims and Hindus are not the common 
laws of the country, but these laws have 
been made applicable by virtue of Section 
37 of the Bengal, Agra and Assam Civil 
Courts Act 1887. Sub-section (1) of Sec- 
tion 37 of the Bengal. Agra and Assam 
Civil Courts Act makes it obligatory on 
the courts to apply Mohammadan Law in 
deciding questions regarding succession, 
inheritance, marriage or caste or any 
other religious usage or institution to a. 
case where the parties are Mohammedans. 
Sub-section (2) of section 37 of the said 
Act lays down that in cases not provided 
by sub-section (1) or by any other law for 
the time being in force, the court shall 
act according to the justice, equity and 
Zood conscience. Thus the entire field of 
law can be made applicabe by virtue of 
Section 37 of the Bengal, Agra and Assam 
Civil Courts Act, with regard to agricul- 
tural property, rules of Mohammedan 
law may be applied unless otherwise ex- 
cluded under Section 37 of the Bengal, 
Agra and Assam Civil Courts Act. (See 
Mt. B. B. Maniran v. Mohd. Ishaque, AIR 
1963 Pat 229). It is not necessary to en- 
cumber this judgment with other similar 
authorities on the point for it is conceded 
before me that applicability of Hindu 
law and the Mohammedan law was per- 
missible before the coming into force of 
the Constitution but it is argued that it is 
not possible thereafter. It is also arzued 
that the U. P. Z. A. & L. R. Act has made 
revolutionary oo in the Tenancy 
Law and it is said that the entire concept 
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of the Tenancy Law has been changed, 
as such there is no scope now for the ap- 
plicability of the principles of Hindu 
Law or Mohammedan Law to tenure 
holder's right. I am unable to accept 
this broad proposition.: It is true that 
great changes have been brought about by 
the introduction of the U. P. Z. A. and L. 
R. Act in as.much as the intermediaries 
have been eliminated and greater rights 
have been conferred on the tillers of the 
soil, but in other respects the spirit of the 
Tenancy Law has been maintained. For 
Eisen ee before the passing of the 
U. P. A. and L. R. Act there was uni- 
form A provided by the Tenancy Laws 
. for succession to tenancies whether a per- 
son was a Hindu, Muslim or a Christian. 
The same has been retained in the U. P. 
Z. A. and L. R. Act as well. The rights, 
which have been given to tenure holders, 
though termed as new rights have been 
given with reference to the old rights 
that they possessed under the previous 
Tenancy Acts. It is conceded before me 
by Dr. Hyder, learned counsel for the 
plaintiff-respondent, that before the paŝ- 
sing of the U. P. Z. A. and L. R. Act waaf 
could be created in respect of the proprie- 


tary grove, but his contention is that it - 


is not possible after the passing of the 
U. P. Z. A. and L. R. Act. According to 
the learned counsel waqif cannot become 
Bhumidhar of any property and the waafs 
in respect of agricultural property which 
had been created before the passing of 
the U. P. Z. A. and L. R. Act would be 
deemed to have come to an end after the 
passing of the Act. 

14. Learned counsel relied on cer- 
tain observations of brother Hari Swarup 
in his judgment wherein he opined that 
“i£ the various provisions dealing with 
the rights of bhumidhars are taken into 
consideration it would be clear that the 
land was deemed to be settled under Sec- 
tion 18 U. P. Z. A. and L. R. Act with 
only such persons as are given in Section 
5 of the Transfer of Property Act and 
God or Waqf not being such a person 
land could not be settled with God. The 
property can be vested in God by the crea- 
tion of Waaf only by the process of a re- 
ligious endowment. State being a secular 
corporation ‘having no religion cannot 
settle the land by creating a Waaf thereof 
in favour of God.” With great respect 
to my learned brother, I am unable to 
share the view expressed by him. I res- 
pectfully agree with the views expressed 
in this respect by the Full Bench decision 
reported in Moattar Baza v. Joint Diréc- 
tor of Consolidation, 1969 All LJ 1148 = 
(AIR 1970 All 509) (FB) wherein it has 
been held that in the circumstances of 
that case Bhumidhari rights would accrue 
in land in favour of God or waaf under 
5. 18 (1) (a) of the U. P.Z. A. and L. R. 
Act. We are bound by the decision of 
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this Full Bench so long as it stands the 
field. It cannot be accepted bet waats 
executed before the U. P. Z. A. a 
Act came ae an end on ve pecctng of 
the U, P. Z. A. and L. R. A 

15. Tt is next ese om even if 
it is held that waqf could be created after 
the passing of the U. P. Z. A. and L. R. 
Act, Bhumidhari right not being the full 
proprietary right, vesting in the tenure 
holder absolute ownership, it could not be 
made subject-matter of waaf. It was con- 
tended that for the creation of a valid 
waaf, absolute ownership in the property 
is a must. Reliance was placed on a de- 
cision of the Supreme Court in Mahendra 
Lal Jaini v. State of Uttar Pradesh, (AIR 
1963 SC 1019) wherein it was held that 
Bhumidhars are mere tenure holders 
under the State which is the proprietor of. 
all lands in the area to which the U. P 
Z. A. and L. R. Act applies. Thus it is 
argued that Bhumidhars being only tenure 
holders without proprietary right vesting 
in them are incapable of creating waai. 


16. In order to test this argument 
of the learned counsel, we have to exa- 
mine the relevant original texts and the 
decided cases on the point. 

17. In Baillie’s Digest of Moohu- 
mmudan Law, Second Edition, at page 562 
it is mentioned that the subject of the 
waaqf must belong to the appropriator at 
the time of making it. 

18. The Tyabii’s Muhammadan 
Law, 1940 Edition, at page 579 in Sec- 
tion 477 it is stated that the property de- 
dicated must be owned by and in the 
possession of the waqif at the time of the 
dedication. 

19. In the Principles of Muham- 
madan Jurisprudence by Abdur Rahim 
at page 307 under the head ‘property 
which may be dealt with by waa?’ it is 
stated that the property must first of all 
answer the description of ‘mal’ or tangi- 
ble property, as in the case of a gift so 
that waqaf of a mere right to the usufruct 
such as a rent charge is not allowed.” 

20. In Syed Ameer Ali’s Mahom- 
medan Law Fourth Edition at page 267 it 
is stated that “where the lease is of a 
permanent character and the.lessee can- 
not be ejected from the land without 
process of law, the lessee is entitled to 
dedicate any building on such land.” The 
Same learned author at page 271 has stat- 
ed as follows:— 


“As regards the wakfs of Jagirs or 
grants made by Kings and Ameers:— 

Jagirs (iktaat) are of two kinds, one 
where the land has been granted in fee, 


that is, first the sovereign has purchased 


it from the Bait-ul-mal and presented it 
to the grantee, or it is a portion of the 
royal domains; and, where the usufruct 
is only granted and the Jagir is vested in 


e 
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the Crown. In the former case, the grantee 
may make a wakf, in the latter case not”. 

21. Waving examined the original 
texts, the judicial decisions may now be 
noticed. 

22. In Amir Ahmad v. Mohammad 
Ejaz Hussain, (AIR 1936 All 15), Shree 
Chief Justice Sulaiman observed as fol- 
OWS m 

“The question raised in appeal is that 
the Mohammedan law contemplates that 
the property which is the subject-matter 
of waaf snould be in the full proprietor- 
ship of the waqif and anything short of 
that is not capable of being made a waaf 
of. This proposition is too broadly state- 
ed. No doubt the essence of a waqt is 
its permanent character. Any property 
which is temporarily or for a limited 
period or without right in the possession 
of the waqif cannot be validly dedicated 
because such a dedication can never be of 
a permanent character. But it does not 
follow that the subject-matter of the 
waqaf must necessarily be the full proprie- 
tary interest in immovable property.” 

23. In Nosh Ali v. Shamsunnesa 
Bibi, (AIR 1939 All 319) head note (b) 
reads as follows:— 


“A Mohammedan widow is not allow-. 


ed to dedicate a property of which she ac- 
quires possession in lieu of dower. Under 
the Mahomedan Law. the property dedi- 
cated must be of a reasonably permanent 
character and the wakif may make arran- 
gements that the use of and income accru- 
fing from the specified property shall be 
permanently devoted to specified objects. 
Above all, the wakif must be the owner 
of the property. Unless the wakif is the 
owner of the dedicated property. he has 
no permanent control over the property 
and a dedication thereof will be invalid 
under Mahomedan Law.” 

24. In Abdul Qavi Khan v. God 
Almighty, (AIR 1962 All 364) at page 370 
a Division Bench of this Court held that 

‘it is well settled that a mortgagee 
cannot create a waqt of mortgaged proper- 
ty. The sine qua non for the creation of 
waat is that the property must be owned 
by the wakif.” 

25. In Mst. Peeran v. Hafiz Moha- 
mmad Ishaq. (AIR 1966 All 201) head note 
(b) reads as follows:— 

“Under Muhammadan Law every 
kind of property is capable of being de- 
dicated. What is necessary is that it must 
admit of yielding permanent benefit. 
When site upon which the dedicated 
house stands has been leased for a fixed 
term, the dedication cannot be said to be 
of property of a permanent character be- 
cause upon the expiry of the term of the 
lease and resumption of the site the house 
as such cannot continue. It is not pos- 
sible to conceive of a permanent benefit 
being derived from it. The waqf of the 


[Prs, 20-29] Mohd. A. Zafar v. Israr Ahmad (S. N. Singh J.) 
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house on the site of the leased property 


for a fixed term is invalid”. 


26. The dictionary meaning of the 
word ‘own’ is “have as property. possess- 
ed”. Looking to the dectionary meaning 
of the word ‘own’ it can safely be said 
that a Bhumidhar owns the tenure hol- 
ders’ right in the land, that is, he posses- 
ses the land as tenure holder. 


27. The right of the Bhumidhar in 
respect of his Bhumidhari land is stated 
in Section 142 of the U. P. Z. A. and L. R. 
Act which reads as follows:— 


“A bhumidhar shall, subject to the 
provisions of the Act, have the right to 
the exclusive possession of all land in res- 
pect of which he is a bhumidhar and to 
use it for any purposes whatsoever.” 
Section 152 of the U. P. Z. A. and L. R. 
Act reads:— 

“The interest of a bhumidhar shall 
be transferable subject to the conditions 
hereinafter contained in this Chapter”. 
Section 199 of the U. P. Z. A. and L. R. 
Act states:— 

“No bhumidhar shall be liable to 
ejectment”’. 


28. In view of the various sections 
quoted above it is clear that a Bhumidhar 
possesses a permanent right in the land 
possessed and owned by him as a Bhumi- 
dhar and he cannot be ejected from the 
land. Thus he possesses all the ingredients 
entitling him to dedicate the property as 
waagt. In AIR 1936 All 15 (supra) a de- 
dication of grove-holder’s right was con- 
sidered to be valid dedication although 
the dedicator had not the absolute owner- 
ship in him. The view of law taken by 
the Chief Justice, Sulaiman in the above 
mentioned case on the subject is support- 
ed by the opinion expressed by Syed 
Ameer Ali that ‘where the lease is of a 
permanent character and the leasee can- 
not be ejected from the land without pro- 
cess of law, the lessee is entitled to 
dedicate any building on such land” vide 
Amir Ali’s Mahommedan law at page 267. 
The view taken in this authority has not 
been dissented from so far and the other 
authorities which have been referred to 
above have not taken a contrary view; 
rather all the decisions of this Court are 
in line, with the decision in AIR 1936 Ail 
15 (supra) with which I respectfully 
agree. In this view of the matter it is 
not correct to say that in order to create 
a waaf the waqif must have full pro- 
prietary interest in the immovable pro- 
perty, the subject-matter of the waaf. 
What is necessary is that the wakif must 
have a permanent dominion over the sub- 
ject-matter of the waaf. 

29. In view of the foregoing dis- 
cussion it is clear that a Bhumidhar is 
capable of creating a waaf of his Bhumi- 
dhari right in the Jand. Thus neither of 
the two contentions advanced by the 
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flesrned counsel for the respondent can be 
accepted. 

30. My answer to the question re- 
ferred is in the affirmative. Let the case 
be laid before the Division Bench with 
the above opinion for final orders. 


BY THE COURT 


31. In.accordance with the opinion 
of the third Judge, we allow the appeal 
and set aside the judgment and decree of 
the lower appellate court. In the result 
the suit of the plaintiff-respondent stands 
dismissed. ‘The appellant shall get his 
costs. 

Appeal allowed. 





‘AIR 1971 ALLAHABAD 371 (V 58 C 90) 


S. N. DWIVEDI AND H. C. P. 
TRIPATHI, JJ. 


_ Director of Education and another, 
Appellants v. Rawat Prakash Pandey. 
Respondent. 

Special Appeal No. 864 of 1969, D/- 
19-1-1971, from judgment of Satish Chan- 
dra J. in C. M. W. P. No. 2769 of 1968, 
D/- 8-5-1969. 

Constitution of India, Art. 19 (3) (c) 
m Order terminating services of Govern- 
ment employee on account of his mem- 
bership or his alleged participation im ac- 
mie of a political party, without giv- 
ing him a hearing is violative of Art. 19 
(iy (c). (X-Ref: U. P, Government Ser- 
vant’s Conduct Rules (1946), R. 5 (1). AIR 
1962 SC 1166 and AIR 1963 SC 812 and 
AIR. 1952 SC 196, Rel. on. (Para 7) 
on. {Para 7) 

Subject to reasonable restrictions, the 
citizen can exercise right of association in 
a proper way even during Government 
service. Restriction will not ordinarily 
be reasonable if it is abridged without 
hearing. (Paras 4, 6 and 7) 
Cases Referred: eae Paras 
(1963) AIR 1963 SC 812 (V 50) = 

1963 Supp (1) SCR 789, O. K. 

Ghosh v. E. X. Joseph 
(1962) AIR 1962 SC 1166 (V 49) = 

1962 Supp 3 SCR 369, Kameshwar 

Prasad v. State of Bihar 
(1952) AIR 1952 SC 196 (V 39) = 

1952 SCR 597 = 1952 Cri LJ 

966, State of Madras v. V. G. Row 7 

K. N. Singh, for Appellants; T. N. 
Sapru, for Respondent. 

DWIVEDI, J.: The respondent, Rawat 
Prakash Pandey, was appointed as a tem- 
porary Assistant Master in the service of 
the U. P. Government in 1963. On July 
fl, 1968 an order terminating his service on 
one month’s notice was served on him. 
-~ The legitimacy of this order is canvassed 
before us. 


BO/CO/A659/71/VSS/C 


Director of Edn. v. R. P. Pandey 


(Dwivedi J.) (Prs. 29-31)-[Prs. 1-7] All. 37% 


Ze The order does not profess to as- 
sign reasons for terminating his service. 
It is perfectly innocuous. But the respon- 
dent claims that its innocent appearance 
cannot pass muster of Article 19 (1) (c) 
of the Constitution. We accept this claim. 

3. Admittedly the respondent’s 
character roll is satisfactory. He has not 
received any adverse entry. But it is ad- 
mitted before us that he is a member of 
the Rashtriya Swayam Sewak Sangh. It 
is, however, asserted that he had not been 
indulging during service “in any activity 
to which objection could be legitimately 
taken.” In paragraph sixteen of the peti- 
tion it is said: “The action of the Govern- 
ment in terminating the services of the 
(appellant) is mala fide in that the ground 
on which the services of the (appellant) 
have been terminated, viz., the alleged 
association of the (appellant) with the 
Rashtriya Swayam Sewak Sanzh is no 
ground for the termination of the (appel- 
lant’s) services”. Paragraph thirteen of the 
counter-affidavit repliesto this paragraph: 
“(T)he contents of paragraph 16 are not 
admitted. The allegation of mala fide on 
the part of the Government is emphatical- 
ly denied. It is stated that the termina- 
tion order is a simple order and it has 
not been passed without any motive.” 

4, We gave an opportunity to the 
Standing Counsel to satisfy us by a sup- 
plementary affidavit whether the impugn- 
ed order was made for reasons other than 
the appellants membership or his parti- 
cipation in the activities. of the Rashtriya 
Swayam Sewak Sangh. But the State 
has not filed any affidavit till today. We 
are satisfied that the impugned order 
was passed on account of the appellant’s 
membership or his alleged participation in 


the activities of the Rashtriya Swayam 
Sewak Sangh or both. 
5. Admittedly he was given no 


chance to refute his alleged participation 
in the activities of the Rashtriya Swayam 
Sewak Sangh. The Intelligence reports 
were assumed to be irrefutable gospel 
truth. But this flaw vitiates the impuzn- 
ed order. 

6. Rule 5 (1) of the U. P. Govern- 
ment Servants’ Conduct Rules prohibits 
a Government servant from being a mem- 
ber of or otherwise associating with, any 
political party or any organisation which 
takes part in politics. The order is, we 
understand, made pursuant to this rule. 


- The appellant has challenged the consti- 


tutionality of this rule. He says that it 
ee Article 19 (1) (c} of the Constitu- 
on. 


Ta Tt is nof necessary fo pronouns 
ee on the constitutionality of this rule in 
the present case, for the appellant gets 
relief on a narrower ground. The ‘citi- 
zens right of association is not suspend- 
ed while he is in Government service. 
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Kameshwar Prasad v. State of Bihar, 
(1962) Supp 3 SCR 369 = (AIR 1962 SC 
1166); O. K. Ghosh v. E. X. Joseph, (1963) 
Supp 1 SCR 789 = (AIR 1963 SC 812). 
He can exercise the right in a proper.way 
even during service. But the right is 
subject to reasonable restrictions. It has 
been held that restriction on the right will 
not ordinarily be reasonable if the right 
is abridged without hearing. State of Mad- 
ras v. V. G. Row, 1952 SCR 597 = (AIR 
1952 sc 196). We have already found 
that the respondent was given no hearing. 
So the order is unconstitutional as viola- 
eve of Article 19 (1) (c) of the Constitu- 
on. 

8. The appeal is accordinzty dis- 

missed with costs. P 
Appeal dismissed. 





AXR 1971 ALLAHABAD 372 (V 58 C 91) 
(LUCKNOW BENCH) 
JAGMOHAN LAL, J. 

Smt. Amina Khatoon and others. Ap- 
pellants v. Smt. Johra Bibi and others, 
Respondents. 

Second Appeal No. 421 of 1963 D/- 19- 
1-1971, against decree of Addl. Civil J.. 
Pratapgarh, D/- 7-9-1963. 

(A) Civil P. C. (1908), O. 41, R. 27 
=- Where validity of notice issued under 
S. 106, T. P. Act is challenged and evi- 
dence recorded by Trial Court does not 
disclose whether the notice was signed by 
landlord, additional evidence can be ad- 
duced in appeal for that purpose. AIR 
1941 Oudh 429 and AIR 1941 Oudh 77 and 
AIR 1951 SC 193, Ref. to. (Para 9) 

(B) Transfer of Property Act (1882), 
S. 106 — Notice sent by registered post on 
correct address and refused by tenant is 
presumed to have been served properly. 
AIR 1963 All 250, Followed. (Para 12) 

What S. 106 requires is a proper ser- 
vice of notice on the tenant. It does not 
further require that the contents of that 


ata should also be brought home to- 


(Para 12) 
Cases Referred: Chronological 
(1963) AIR 1963 All 250 (V 50) = 
1963 All LJ 25, Chanda Babu v. 
Chaugani Ram 
(1951) AIR 1951 SC 193 (V 38) = 
1951 SCR 258, Arian Singh v. 
Kartar Singh 
(1941) AIR 1941 Oudh 77 (V 28) = 
1940 Oudh WN 999, Khadim Ali v. 


Jagannath 

(1941) AIR 1941 Oudh 429 (V 28) = 
1941 Oudh WN 648, Mt. Munia v. 
Manohar Lal 

(1935) AIR 1935 Bom 247 (V 22) = 
37 Bom LR 376, Vaman Vithal 
Kulkarni v. Khanderao Ramrao 
Skolapurkar {I 


CO/DO/B87/71/DVT/C 


Paras 


A.1. Re 


N. D. Srivastava and Umesh Chandra, 
u Appellants; Kalbe Abbas, for Respon- 

ents. 

JUDGMENT: This second appeal ari- 
ses out of a suit for ejectment and reco- 
very of arrears of rent filed by the plain- 
tiff-respondents against Niyamatuliah, 
predecessor of the defendant-anpellants, 
who died during the pendency of the suit 
in the trial court and after his death the 
defendant-appellants were brought on re- 
cord as his legal representatives. The 
property in dispute consisted of a house 
situate in the town of Pratapgarh which 
had been let out by the plaintiffs to 
Niyamatullah at the rate of Rs. 10/- per 
month. The tenant jell in arrears of rent 
for more than three months. Besides, 
the landlords required the house for their 
own residence and for this purpose they 
moved the District Magistrate for grant- 
ing permission to sue the tenant under the 
provisions of Section 3 of the U. P. (Tem- 
porary) Control of Rent and Eviction Act. 
The permission was granted. The land- 
lords also sent a notice dated 24/25-8-1960 
to the tenant by registered post requiring 
him to pay the ten months’ arrears of rent 
due at that time within a month from the 
date of service of the notice, and simulta- 
neously they also purported to terminate 
the tenancy of the tenant by the same 
notice under the provisions of Section 106 
Transfer of Property Act by requiring the 
tenant to vacate the house within one 
month. The tenant refused to accept the 
notice which was sent by registered post 
and the same was returned to the land- 
lords. The plaintiff-landlords then filed 
a suit in the court of the Munsif for re- 
covery of arrears of rent and for posses- 
sion. 

2. The suit was contested by the 
defendant-appellants. The main ground 
on which the plaintiffs’ claim for eject- 
ment was challenged was that no valid 
notice under Section 106 Transfer of Pro- 
perty Act had been served on the tenant 
and for that reason the 'tenancy could not 


be eames Saka 

The trial court found that 
though the notice dated 24/25-8-1960 had 
been sent under registered cover by the 
landlords to Niyametullah ‘tenant which 
was refused by him on 26-8-1960, the 
contents of that notice had not been duly. 
proved according to law and further that 
notice was also invalid because it requir- 
ed the tenant to vacate the premises with- 
in one month and rot on the expiry of 
30 days from the service. of this notice. 
On both these grounds it was held that 
the defendants were not liable to eject- 
ment though the plaintiffs’ claim for ar- 
rears of rent was decreed. 

4. On an app2al filed by the. plain- 
tiffs, the lower appellate court admitted 
additional evidence to prove the notice 
(Ext. 8) to have been written under the 
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instructions of the plaintiffs and signed 
by them. After this additional evidence 
fit was found that the notice had been 
duly proved to have been signed by the 
plaintiffs-landlords. That Court further 
agreed with the finding of the trial court 
that this notice sent by registered post 
was refused by the tenant and as such it 
shall be deemed to have been duly served 
on him on 26-8-1960. The lower appellate 
court was further of the opinion that this 
notice complied with the requirements of 
Section 106 Transfer of Property Act and 
as such it validly terminated the tenancy 
when the tenant failed to vacate the pre- 
mises after the expiry of 30 days from the 
service of this notice. On these findings 
the plaintiffs’ claim for ejectment was also 
` decreed by the lower appellate court. 

5. The defendants have come be- 
fore this Court by filing this second ap- 
peal. I heard the learned counsel for the 
ee 

The first point that was argued 
on pointe of the appellants was that the 
lower appellate court was not justified 
in admitting the additional evidence to 
fill up the lacuna in the evidence left by 
the plaintiff due to their own negligence. 
In this connection he referred to two de- 
cisions of this Court in Khadim Ali v. 
Jagannath, 1940 Oudh WN 999 = (AIR 
1941 Oudh 77) and Munia v. Manoharalal, 
1941 Oudh WN 648 = (AIR 1941 Oudh 
429) and a decision of the Supreme Court 
in Arjan Singh v.Kartar Singh, AIR 1951 
SC 193. It was held by the Supreme Court 


t 

“the discretion given to the appellate 
court by Order 41 Rule 27 of the Code 
of Civil Procedure to receive and admit 
additional evidence is not an arbitrary 
one, but is a judicial one circumscribed by 
the limitations specified in that rule. If 
the additional evidence is allowed to be 
adduced contrary to the principles govern- 
ing the reception of such evidence, it will 
be a case of improper exercise of discre- 
tion and the additional evidence so 
brought on the record will have to be 
ignored and the case decided as if it is 
non-existent.” , 

7. It was further observed in this 
case that the legitimate occasion for the 
application of Order 41 Rule 27 is when, 
on examining the evidence as it stands, 
some .inherent lacuna or defect becomes 
apparent, not where a discovery is made, 
outside the Court, of fresh evidence and 
the application is made to import it. The 
true test, therefore, is whether the appel- 
late court is able to pronounce judgment 
on the materials before it without taking 
into consideration the additional evidence 
sought to be adduced. 


8. Similar observations 
made by the erstwhile Oudh Chief Court 
in the two cases referred to above. 


Amina Khatoon v. Johra Bibi (J. Lal J.) 


had been 
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9. So far as the facts of this case 
are concerned it appears that one of these 
plaintiffs named Gulam Mohammed had 
examined himself as a witness and he had 
deposed that the notice (Ext. 8), which 
was sent by registered post and was sub- 
sequently received back with an endorse- 
ment of refusal, had been sent by him and 
that it was the same notice which had 
been sent. The trial court held that this 
statement of Gulam Mohammad was not 
sufficient to prove ‘the contents of the 
notice. In my opinion this _ observation 
of the trial court. which was impliedly 
endorsed by the lower appellate court 
also, was not to the point. When a per- 
son says that this particular notice is the 
same which had been sent to the tenant 
by him, the contents of the notice are 
available therein and there can be no 
mistake about the contents. In fact, what 
the law requires is that the notice so 
sent should be signed by the landlord or 
by someone on his behalf and it was in 
this respect that there was a lacuna in 
the evidence adduced in the trial Court. 
Gulam Mohammad had not stated that 
this notice was signed by him and his 

co-plaintiffs, as required by Section 106 
Transfer of Property’ Act. When the 
matter went to the lower appellate Court 
and it examined the evidence, as it stood 
that court rightly discovered that there 
was an inherent lacuna or defect in this 
evidence on the point whether or not 
this notice had been signed by the land- 
lo and in ‘order to pronounce its 
Judzment on this material point it con- 
sidered necessary to admit additional evi- 
dence. That evidence was admitted by 
examining the scribe of ‘this notice who 
deposed that all the plaintiffs had signed 
or thumb-marked this notice in his pre- 
sence which he had written under their 
instructions. In my opinion, no exception 
can be taken if the lower appellate court 
exercised its discretion in these. circum- 
stances by admitting this additional evi- 
dence. There was no specific ‘issue in 
the trial court whether or not that had 
been signed by the plaintiffs and that 
was, perhaps, responsible for this evid- 
ence not being adduced there. So this 
objection raised by the learned cotmsel 
for the appellants to the admission of ad- 
ditional evidence under Order 41 Rule 27 
C. P. C. has no force. 


20. The next objection of the 
learned counsel for the appellants relat-- 
ed to the service and validity of the notice. 
So far as the service of the notice is con- 
cerned both the courts below recorded as 
concurrent finding of fact that this notice 
(Ext. 8) which was correctly addressed to 
the tenant Niyamatullah was taken by 
the postman to him on 26-8-1960.. but he 
refused to accept it and then the postman 
after making an endorsement of refusal 
on this notice returned it to the plaintiffs. 
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This is a finding of fact which cannot be 
challenged in the second appeal. In view 
of this finding it shall be deemed that this 
notice was duly served on the tenant. 

11. It was, however, argued that 
there was nothing on record to show 
that the contents of the notice had been 
brought tothe knowledge of Niyamatullah 
before he had refused to accept it, and 
unless this fact is proved it will not be 
deemed to be a proper service of notice. 
In this connection reliance was placed on 
a decision of the Bombay High Court in 
Vaman Vithal Kulkarni v. Khanderao 
Ramrao Sholapurkar AIR 1935 Bombay 
247. In that case even the refusal of 
that notice which was sent by registered 
post to the defendants 4 and 5 had not 
been proved, as the postman who took the 
letter and brought it back was not exa- 
mined as a witness. After recording this 
finding of fact Beaumont C. J. in his judg- 
ment made the following observations at 
p. 251 of the report:— 


“But in any case, even if the refusal 
had been proved, I should not be prepared 
to hold that a registered letter tendered 
to the addressee and refused and brought 
back unopened, was well served. There 
are, I know, some authorities in this Court 
to the contrary but it seems to me impos- 
sible to say that a letter has been served 
So as to bring the contents to the notice 
of the person to whom the letter is ad- 
dressed, if the agent for service states 
that in fact the notice was not served, al- 
though the reason may have been that 
the addressee declined to accept it. One 
cannot assume that because an addressee 
declines to accept a particular sealed en- 
velope he has guessed correctly as to its 
contents. Many people in this country 
make a practice of always refusing to ac- 
cept rezistered letters, a practice based, I 
presume on their experience that such 
documents usually contain something un- 
pleasant. So that, it is clear that this 
notice was not served on three of the de- 
fendants.” 


So far as this Court is concerned a con- 
trary view ‘was held in Chanda Babu v. 
Chaugani Ram, AIR 1963 All 250 in 
which it was held by Dhavan, J. that— 


“where a tenant knows that he is in 
arrears of rent and receives a registered 
letter from the landlord but refuses to ac- 
cept it, it will be presumed that he did it 
because he thought it contained a notice 
of demand and the onus is on him to rebut 
this presumption.” 

12. In fact all that is required by 
Taw is the service of a notice under S. 106 
Transfer of Property Act on the tenant 
either by personally delivering that notice 
to him or by his refusal to accept the 
same when it is sent to him by registered 
post. There is no further requirement 
that the contents of that notice should 
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also be brought home to him. In any case 
there is no such onus on the landlords to 
prove this fact. If a tenant on actual re- 
ceipt of notice under Section 106 keeps it 
in his pocket and does not care to read it, 
he cannot be heard to plead that he had 
no knowledge of the contents of the 
notice. Once it is proved that this notice 
under Section 106 was sent to the tenant 
by registered post and it was tendered to 

by the postman but the tenant re- 
fused to accept it, it will be deemed as 
a valid service of notice on him under 
that section. 


13. The last point argued by the 
learned counsel relating to the validity of 
this notice centered >n the language used 
in the notice (Ext. 8) which is dated 24/25- 
8-60 and shall be deemed to have been 
served on the tenant on 26-8-60 on,which 
date he refused to accept it and the post- 
man returned it after making an endorse- 
ment of refusal. Ths landlords had given 
this composite notice under Section 3 (a) 
of the U. P. (Temporary) Control of Rent 
and Eviction Act as well as under Section 
106 Transfer of Prorerty Act. After stat- 
ing that the tenant was in arrears of rent 
for ten months, the tenant was required 
to pay the arrears o= rent within a month 
of the service of this notice. To that ex- 
tent the notice fully complied with the re- 
quirements of Section 3 (a) of the U. P. 
(Temporary) Control of Rent and Evic- 
pen Act. It was further stated in this 
notice:— 


“Apki kirayedari bhi is notice dwara 
hamlong samapt kar rahe hain.” 
This language was in conformity with the 
requirement of Section 106 Transfer of 
Property Act except to this extent that 
at this place the time was not mentioned 
when this notice of termination of tenan- 
cy would take effect. But in a subsequent 
part of the notice it was clearly mention- 
ed that if the tenart did not within one 
month of the receipt of the notice pay the 
arrears of rent amounting to Rs. 160/- and 
vacate the house, the landlords would be 
compelled to take legal proceedings 
against him for ejectment and recovery of 
arrears of rent. Uncer S. 106 Transfer of 
Property Act as amended in its applica- 
tion to this State, the tenancy which is 
from month to month can be terminated 
by thirty days notice on the part of the 
lessor. August is a month of thirty-one 
days. In the present case the tenant was 
allowed to vacate the house within one 
month of the service of the notice on him 
which means that ke could do so at any 
time within thirty days of such service. 
This was more thar. enough time as re- 
quired by a notice under Section 106 
Transfer of Property Act, I, therefore. see 
no invalidity in this notice. The suit of 
the plaintiffs has, therefore, been rightly 
decreed and this appeal has no force. The 


1971 


learned counsel for the appellants prays 
that the appellants may be allowed at 
least three months’ time to vacate the 
premises. 

14. The appeal is dismissed with 
costs. The defendant-appellants are, how- 
ever, allowed two months time to vacate 
the premises and if they fail to do so, the 
plaintiffs shall be entitled to execute 
their decree for possession. The stay 
order dated 2-2-1965 is vacated. 


Appeal dismissed. 





AIR 1971 ALLAHABAD 375 (V 58 C 92) 
FULL BENCH 
(LUCKNOW BENCH) 
JAGDISH SAHAI, U. S. SRIVASTAVA, 
AND O. P. TRIVEDI, JJ. 
R. S. Sial, Petitioner v. The State of 
U. P. and others, Respondents. 
Writ Petn. No. 1073 of 1968, D/- 12- 
L-1971. 
(A) Constitution of India, Art. 226 
A petition must be treated as dismissed 
on merits in the absence of anything to 
indicate that it is dismissed on some pre- 
liminary ground when order is a non 
speaking order expressed in a single word 
viz. ‘dismissed’. It will operate as res 
judicata for a subsequent petition on some 
facts. (Paras 4, 5, 6) 


_ (8) Constitution of India, Art. 311 — 
Reversion from officiating post to subst- 
antive post not by way of punishment but 
under terms of officiating employment is 
not reduction in rank so as to attract Arti- 
ele 311 (2). (Para 8) 


_ _ Further as no prejudice can be said 
to have been caused by such an innocuous 
order of reversion, the rule of natural 
Justice that no one can be condemned 
without being heard would also not be 
applicable in ‘this case. 
(Paras 9, 10, 14) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 NSC 21 (V 56) = 

Civil Appeal No. 882 of 1966 D/- 

7-4-1969 = 1969 SC (Notes) 299, 
_ Union of India v: R. S. Dhaba n4 
(1969) 1969 All LJ 1039 = (1970) 

1 Lab LJ 620, State of U. P. v. 

Virendra Nath Srivastava 9 
(1969) Civil Appeal No. 1227 of 1966 

D/- 16-9-1969 = Assam LR (1969) 

SC 47, State of Assam v. Biraja 


Mohan 15 
(1968) W. P. No. 973 of 1968 (Alt), 
Shanti Swarup v. State of U. P. 9 


(1966) AIR 1966 SC 1529 (V 53) = 
(1966) 3 SCR 106. Divisional Per- 
sonnel Officer, Southern Railway 
Mysore v. S. Raghavendrachar ` 8 
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R. S. Sial v. State (FB) (J. Sahai J.) 


(Prs. 13-14)-[Prs. 1-4] All. 375 


(1964) ATR 1964 SC 1854 (V 51) = 
(1964) 5 SCR 190, Champaklal 
Chimanlal Shah v. Union of India 8 

(1962) AIR 1962 SC 8 (V 49) = i 
(1962) 1 SCR 886, Madhav Laxman 
Vaikunthe v. State of Mysore 8 

(1962) AIR 1962 SC 794 (V 49) = 
1962 Supp (1) SCR 92, State of : 
Bombay v. F. A. Abrabam 8 

(1961) AIR 1961 SC 1457 (V 48) = 
(1962) 1 SCR 574. Daryao v. State 


of U. P. 

(1958) AIR 1958 SC 36 (V 45) = 
1958 SCR 828, Parshotam Lal 
Dhingra v. Union of India 8 

(1952) AIR 1952 SC 16 (V 39) = 
1952 SCR 135, Commr. of Police 
Bombay v. Gordhandas Bhanji 5 


D. N. Jha, R. N. Trivedi, for Petition- 
er; Cf. Standing Counsel, for Respondent. 
_ JAGDISH SAHAI J.:— R. S. Sial 
hereinafter referred to as the petitioner 
has filed this writ petition under Article 
226 of the Constitution of India and has 
prayed for the issue of a writ of certior- 
ari quashing the order of the Transport 
Commissioner dated September 7, 1967 
(Annexure 6) and the communication 
dated 7th October, 1968 (Annexure 16) 
informing the petitioner that the Govern- 
ment had rejected his representation. 


2. The petitioner was in the em- 
ployment of the Transport Department of 
the Government of Uttar Pradesh and 
was confirmed as Assistant General 
Manager on lst December, 1955 with 
effect from ist April, 1955. On 30th 
March, 1963 the petitioner was asked to 
appear before the Public Service Commis- 
sion which was considering the selection 
of officiating General Managers. The 
petitioner appeared before the Public 
Service Commission and, according to 
him, he was one of the ten persons select- 
ed, his name being placed at serial No. 3. 
On 15th April, 1967 he was transferred as 
officiating General Manager, Aligharh. 
The petitioner was, however, reverted to 
his substantive post and appointed as As- 
sistant General Manager (Rural) in vlace 
of Sri V. P. Gupta who was transferred. 
(See annexure 6.) 2 


3. The petitioner filed a writ peti- 
tion in this court at Allahabad. That peti- 
tion was dismissed on 12th September 
1967 by a single word order “dismissed” 
by S. N. Dwivedi and M. Chandra, JJ. 
Thereafter the petitioner filed the instant 
writ petition in this Court which came 
up for hearing before Lakshmi Prasad. J. 
who referred the case to a larger Bench. 
The matter was then placed before a Di- 
vision Bench which referred the case to a 
Full Bench. 

4, The first question that arises 
for consideration in the present case is 
whether this petition is barred by prin- 
ciples of res judicata and by the rule of 
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finality on the ground that a writ petition 
on the same facts was dismissed by a 
Bench of this Court on 12th September, 
1967. (See annexure 7.) 


5. Whereas Mr. R. N. Trivedi who 
has appeared for the petitioner has con- 
tended that the earlier writ petition was 
dismissed on the ground that the peti- 
tioner had not exhausted his departmen- 
tal remedies, the case taken by the State 
is that it was a case of dismissal on merits. 
It is well settled that all public and 
judicial orders are to be read objectively 
on the basis of the language used and ex- 
traneous help in the shape of evidence to 
show as to what was intended cannot be 
taken. See Commr. of Police Bombay v. 
Gordhandas Bhanji, AIR 1952 SC 16. It is 
true that the order dismissing the earlier 
writ petition is not a speaking order in 
the sense that reasons for dismissal have 
not been recorded and the only word used 
is “dismissed”. In my opinion the word 
“dismissed” is comprehensive enough to 
include dismissal on merits and cannot be 
read to mean dismissal on the preliminary 
ground that the petitioner had not exhaust- 
ed his departmental remedies. In the 
absence of any qualifying words the word 
“dismissed” must be read in its widest 
amplitude. The earlier writ petition was 
dismissed at the time of hearing for ad- 
mission. The learned Judges were not re- 
quired to pass any detailed order. The 
order of the Division Bench of this Court 
dated 12th September, 1967 (annexure 6) 
is a final order or a judgment within the 
meaning of Article 133 of the Constitu- 
tion of India. It is true that if a writ 
petition is dismissed on a preliminary 
ground, the order dismissing it would not 
operate as res judicata. But that is not 
the question before us. The question be- 
fore us is whether on the basis of aver- 
ments now made by the petitioner in the 
petition which are controverted on behalf 
of the respondents it can be held that the 
earlier writ petition was dismissed on a 
preliminary ground. In my opinion it is 
mot possible to do so. As said earlier, the 
word “dismissed” must be read in its 
widest amplitude so as to include dismis- 
sal on merits also. 


6. On behalf of the petitioner reli- 
ance is placed on Daryao v. State of U. P., 
AIR 1961 SC 1457. In my opinion this deci- 
sion does not lay down a hard and fast 
rule that if a writ petition is dismissed in 
limine by a single word order “dismissed”, 
the judgment would not operate as res 
judicata. There is nothing to show that 
the earlier writ petition was dismissed on 
the ground of laches or that of'an alter- 
native remedy. If a petition is rejected on 
the ground of laches or alternative remedy 
or existence of departmental remedy it is 
a case where the petition is not entertain- 
ed and consequently there can be no bar 
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of res judicata. But Ï a petition is enter- 
tained and not found fit for admission on 
merits, the judgment dismissing it would 
create the bar of res judicata. When the 
judgment of this Court dated 12th Septem- 
ber, 1967 said “dismissed”, it cannot mean 
rejected in the sense of not entertained on 
the basis of some preliminary defect. The 
normal connotation of the word “dismiss- 
ed” is rejection of a claim by a judicial 
order. Merely because an order is non- 
speaking it cannot be held that the dis- 
missal is on preliminary grounds and not 
on merits. To hold it so would be to add 
some words to the word “dismissed” and 
to destroy the comprehensiveness of that 
word. In my opinion the instant writ 
petition is barred by res judicata. But 
even if it were not so the writ petition 
would still fail on merits which I have 
discussed a little later. 


7. Admittedly the petitioner did 
not file an appeal in the Supreme Court 
nor did he make an epplication for a cer- 
tificate in this Court The order dated 
12th September, 1967, ‘therefore became 
final and the instant writ petition is liable 
to be dismissed also on the basis of the 
rule of finality which governs all judicial 
proceedings. Rule 7 of Chapter XXII of 
of the Rules of Court reads:— 


“Where an application has been reject- 

ed, it shall not be zompetent for the 
applicant to make a second application 
on the same facts.” 
It is not in dispute that the instant peti- 
tion is on the same facts. What is con- 
tended is that this rule would not bar a 
subsequent writ petition if the earlier one 
was dismissed on a preliminary ground. 
I have already held above that there is 
nothing to indicate that the earlier writ 
petition was dismissed on a preliminary 
ground and not on merits. I am, there- 
fore, of the opinion that the instant peti- 
tion is barred by this rule also. 


8. Coming to the merits, the peti- 
tioner’s case is that even though the order 
contained in annexure 6 is innocuous, it 
amounts to a punishment in view of the 
surrounding circumstances of the case and 
for that reason amotnts to reduction in 
rank within the meaing of Article 311 of 
the Constitution of India. Alternatively 
it is submitted that principles of natural 
justice required that before the petition- 
er was reverted to his substantive rank, 
he should have been given an opportunity 
of being heard. In order to show that 
the petitioner was reverted for a fault 
and therefore in the instant case he has 
been reduced in rank within the meaning 
of Article 311 of the Tonstitution of India, 
it has been pointed sut that respondents 
Nos. 4 and 5 who were officers on special 
duty and had been constituted into an In- 
telligence and Evaluation Cell after in- 
quiry into the work of the petitioner re- 
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commended a probe by the Vigilance 
Directorate in respect of all purchases 
made by him in Agra and Lucknow re- 
' gions and in pursuance of their report the 
petitioner was called upon to submit an 
explanation which he did. It is also sub- 
mitted that the matter was referred to the 
Vigilance Department which made an in- 
quiry against the petitioner and it was be- 
cause of a suggestion made by that de- 
partment that the petitioner has been re- 
verted to his substantive post. The vigi- 
lance enquiry was not followed by a rezu- 
lar departmental enquiry or trial nor were 
any charges framed and investigated 
against the petitioner. 


It is admitted by the petitioner him- 
self that he was only officiating as Gene- 
ral Manager and that he did not have a 
lien on that post. If an éfficiating arran- 
gement is terminated, the person’ holding 
the post in an officiating capacity has no 
actionable right. It is well settled that 
the motive operating on the mind of the 
authority passing an order of reversion is 
irrelevant. See Champaklal Chimanlal 
Shah v. The Union of India, AIR 1964 SC 
1854. Learned. counsel for the petitioner 
placed reliance on Parshotam Lal Dhingra 
v. Union of India, AIR 1958 SC 36. In my 
opinion the facts of that case are distin- 
fuishable.. Merely because there has been 
some complaint against an officer who is 
sent back to his substantive rank from the 
post on which he was officiating would 
mot render the order of reversion an 
order of reduction in rank within the 
meaning of Article 311 of the Constitu- 
tion of India. The question to be seen is 
whether the Government has reverted the 
Public servant concerned to his substan- 
tive rank in exercise of a right which the 
Government has under the terms of offi- 
ciating employment or it is a case where 
the reversion has been made by way of 
punishment. If it has not been made by 
way of punishment but in exercise of the 
power of the employer under the terms of 
the officiating employment as has been 
done in the present case it would not bea 
case of reduction in rank so as to attract 
the provisions of Article 311 of the Con- 
stitution of India. 


I find support for my view from State 
of Bombay v. F.: A. Abraham, AIR 1962 
SC 794 and the Divisional Personnel Offi- 
cer, Southern Rly. Mysore S. Raghaven- 
drachar, AIR 1966 SC 1529. Learned 
counsel for the petitioner placed reliance 
upon Madhav Laxman Vaikunthe v. 
State of Mysore, AIR 1962 SC 8. That 
case was considered in AIR. 1966 SC 
1529 (supra) where it was pointed out 
that it stood on its own facts. I am unable 
to agree that the petitioner has been re- 
duced: in. rank within the meaning of Arti- 
cle 311 of the Constitution of India. 
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9, The only other question that 
requires consideration is whether in the 
instant case the petitioner was entitled 
to a show cause notice on the basis of 
principles of natural justice before the 
order of reversion was passed. Learned 
counsel for the petitioner has placed reli- 
U. P. v. Virendra 
Nath Srivastava, 1969 All LJ 1039.. With 
freat respect to the learned Judges who 
decided that case I am unable to agree 
with their conclusions. Merely because a 
person has been reverted to his substan- 
tive post from his officiating appointment 

means of an innocuous order it can- 
not necessarily be inferred that a stigma 
has been cast on his professional ability 
or his previous record. A person who 
only officiates on a post and has no lien on 
it cannot claim any right in respect of 
that post. He has a right only in respect 
of the post over which he holds a lien 
or which he holds in a substantive capa- 
city. Inasmuch as his reversion to his 
substantive post from an ‘officiating one 
does not affect his rights or divest him of 
any vested interest but only places him 
on the position which belongs to him, it 
cannot be said that he is being prejudiced 
in any manner or is being condemned. 


That being the position, there can be no 


question of an opportunity to show cause 
being given to him. If he is not prejudi- 
ced or has not been condemned, the rule 
of natural justice that no one can be con- 
demned without being -heard would not 
be applicable in his case. 

It is trite that the posting of a person 
to a post in an officiating capacity is an 
administrative act. Inasmuch as the Gov- 
ernment servant concerned has no right 
to continue on a post held by him in an 
officiating capacity the Government can 
unilaterally terminate his officiating 
chance at any time in public interest or 
to suit administrative exigencies or con- 
venience. I may also point out that Lak- 
shmi Prasad, J. had in ‘Writ Pein. No. 973 
of 1968 (All) Shanti Swarup v. The State 
of Uttar Pradesh taken a contrary view 
to the decision in Virendra Nath Srivas- 
tava's case, 1969 All LJ 1039 and that deci- 
sion has now been affirrned in appeal by 
a. Division Bench of this Court. 

10. For the reasons mentioned 
above, I am satisfied that principles of 
natural justice have not-been infringed in 
the present case and the petitioner was 
not entitled to be heard before he was re- 
verted to his substantive post. 

il. No other submission was made 
before us. i 

12. I, therefore, dismiss the peti- 
tion. There is no order as to costs. 

U. S. SRIVASTAVA, J.: 
agree and have nothing to add. 


O. P. TRIVEDI, J. 14. I have seen 
the judgment of my learned brother Jag- 
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dish Sahai and I am in respectful agree- 
ment with his conclusions: By the condi- 
tions of his service the petitioner had ad- 
mittedly no legal right to continue on the 
post of the General Manager. He could 
therefore be reverted to his substantive 
post of Assistant General Manager with- 
out attracting Article 311(2) of the Con- 
stitution unless the order of reversion was 
by way of punishment in which case alone 
it could amount to reduction in rank. It 
is well settled now by a chain of authori- 
ties of the Supreme Court that an order 
of reversion amounts to punishment only 
if it casts a stigma or visits the employee 
with evil consequences in the sense of 
causing a deprivation of benefits already 
accrued to him. The order impugned in 
this case does not contain any reflection 
on the work or character of the petitioner. 
During the course of an officiating 
appointment the incumbent is, so to say, 
on trial with regard to his suitability to 
continue to officiate and throughout 
officiating tenure in the very nature of 
things therefore he is subject to a con- 
stant scrutiny of the employer for assess- 
inz his suitability to continue to officiate. 
For this purpose the employer is free to 
hold a preliminary inquiry at any stage 
to satisfy himself regarding his work and 
conduct and if as the result of such in- 
quiry or otherwise the employer finds 
that the incumbent does not measure. up 
to the standard required to fill the higher 
officiating post then there is nothing to 
prevent him in a case like that of the 
petitioner (where the conditions of 
service did not confer upon him a right 
to continue to officiate) from passing an 
order of reversion. 


The reputation of such an employee 
cannot be deemed to have been besmir- 
ched by an order of reversion which by 
itself is innocent and neutral as in the 
present case merely because during an in- 
quiry in the course of his officiating term 
his conduct or competence was found 
wanting as such an inquiry is incidental 
to an officiating chance. In the case of 
Union of India v. R. S. Dhaba, Civil Ap- 
peal No. 882 of 1966, D/- 7-4-1969 = 1969 
SC Notes (Vol. 11) 299 = (AIR 1969 NSC 
21) the respondent was promoted as an 
Inspector of Income-tax in an officiating 
capacity. Thereafter he was promoted to 
officiate until further orders as Income-tax 
Officer, Class H, Grade II. He was 
later reverted from the post of Income- 
tax Officer, Class II, as his work was not 
considered satisfactory. In deciding the 
case Ramaswami, J. speakinz for the Court 
delivered himself of the following obser- 
vations: 

“It is well established that a Govern- 
ment Servant who is officiating in a post 
has no right to hold it for all time and 
the Government servant who is given an 
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officiating post holds i on the implied 
term that he will have to be reverted if 
his work was found unsuitable. In a case 
of this description a reversion on the 
ground of unsuitability is an action in ac- 
cordance with the terms of which the 
officiating post is held and not a reduction 
in rank by way of punishment to which 
Article 311 (2) of the Constitution could 
be attracted.” 

15. In the case of State of Assam 
v. Biraja Mohan Deb, Civil Appeal No. 
1227 of 1966, D/- 18-9-1969 (SC) Supreme 
Court Encyclopaedia, Vol 11, p. 27 it was 
observed by the Supreme Court that— 

“reversion from an officiating hizher 

post to an original lower post to which a 
person has been appointed does not in any- 
way amount to punishment and cannot be 
regarded as a reduction in rank so as to 
attract Article 311 (2) of the Constitution, 
Again sometimes a person is given an offi- 
ciating post to test his suitability to be 
made permanent later. It is an implied 
term of the officiating appointment that 
if a person is found unsuitable he will 
have to go back. In the present case res- 
pondent No. 1 was not originally appoint- 
ed to a permanent post and when he was 
asked to act or officiate in a higher post 
he did not acquire tthe right to hold that 
post for all times. He could, at any time, 
be asked to revert to his original post and 
that is what happened in the case of res- 
pondent No. 1.” 

16. I, therefore, agree that the 
petition should be dismissed and that 
there be no order as to costs. 


Petition dismissed. 
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Mangal Prasad, Plaintiff-Appellant v. 
Sirdar Tara Singh, Defendant-Respon- 
dent. 

Second Appeal No. 527 of 1966, D/- 11- 
1-1971 from decree of S. L. Tripathi, Civil 
J. Mohanlal Ganj, D/- 18-10-1966. 

Houses and Rents — U. P. (Tem« 
porary) Control of Rent and Eviction 
Act (8 of 1947), S. 7-F—Where the State 
Government permitted landlord to file a 
suit for efectment under S. 3 and the 
litigation proceeded on footing that that 
order was one under S. 7-F the tenant 
could not be heard to say in second ap- 
peal that it was only a communication 


and not a speaking order — Even if 
the order lacked reasons it might be 
irregular but could not be a nul- 
lity and Civil Court could not 


ignore it—(Difference in want of jurisdic- 
tion and defect in exercise of jurisdiction 
Ninel teeta See oie ee eee ee ee a 
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indicated)—(X Ref. Houses and Rents — 
U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947) S. 3) — (X-Ref:— 
Civil P. C. (1908) Sections 9 and 100-101) 
— ATR 1970 SC 1919 & AIR 1966 SC 893 
& AIR 1970 All 467, Distinguished. 
(Paras 4, 5, 8) 


(B) Houses and Rent — U. P, (Tem 
porary) Control of Rent and Eviction 
Act (3 of 1947), S. 3 — The Act being a 
special Act providing its own machinery 
for granting permission to landlords to file 
suits of ejectment and excluding general 
provisions by expressly restricting powers 
of civil court the latter cannot enter in- 
to question of validity or otherwise of 
permision granted by State Government 
— (X-Ref. Houses and Rents—U. P. (Tem- 
porary) Control of Rent and Eviction 
Act (3 of 1947), S. 16). (X-Ref. Civil P. C. 
(1908), S. 9). AIR 1971 NSC 155, Rel. on. 

(Paras 6, 7, 8) 

Cases Referred: Chronological. Paras 
(1971) AIR 1971 NSC 155 (V 58) = 

(1970) 1 SCC 566, Ramii Das v. 

Trilok Chand 
(1970) ATR 1970 SC 1919 (V 57) = 

(1969) 3 SCR 894, Mohd. Ismail v, 
-Nanney Lal 
(1970) AIR 1970 All 467 (V 57) = 

1968 All LJ 809 (FB), Haji Man- 

zoor Ahmed v. State of U. P. 8 
(1966) ATR 1966 SC 893 (V 53) = 

1966-2 SCR 553, Ram Swarup v. 

Shikar Chand 


S. D. Misra, for Appellant; J. B. Sri- 
vastava and K. L. Gurnani, 
dent. 


JAGDISH SAHAI, J.:— This second 
appeal is directed against the decree pass- 
ed by Sri S. L. Tripathi, Civil Judge, 
Mohanlal Ganj, Lucknow, on 18-10-1966 
allowing Regular Civil Appeal No. 195 of 
1966 and setting aside the decree passed 
by the learned Munsif on 27-5-1966 decree- 
ing the suit for ejectment and recovery of 
Rs. 12/- per month as damages in favour 
of the appellant who was plaintiff before 
the learned Munsif. The plaintiff-appel- 
lant filed the suit giving rise to this ap- 
peal (Regular Suit No. 284 of 1964 in the 
court of Munsif North, Lucknow) for the 
ejectment of the defendant-respondent 
from a house situate in Mohalla Rajendra 
Nagar, Lucknow, and for the recovery of 
a sum of Rs. 60/- by way of damages. The 
learned Munsif, inter alia, framed the fol- 
lowing two issues which were seep 
as 1 and 3 


_ “l.—Whether the permission granted 
by the State Government was illegal, arbi- 
trary, unjust and mala fide as alleged in 
paras 25 and 26 of ‘the written statement. 
If so, its effect? ` 


3—Whether the order of the State 
Government cannot be the basis of the 
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suit as alleged in para 27 of the written 
Statement?” 

Before filing the suit the plaintiff-appel- 
lant had sought the permission of the Dis- 
trict Magistrate under Section 3 of the 
U. P. (Temporary) Control of Rent and 
Eviction Act (hereinafter referred to as 
the Act) for permission to sue the defen- 
dant-respondent. The District Magistrate 
refused the permission and the revision 
application of the plaintiff-appellant be- 
fore the Commissioner also failed, where- 
after he applied to the State Government 
which passed the following order: 


_. “Sri Mangal Prasad ko unke uparukf 
vishay per dinank 21 December, 1962,, ke 
prarthana patra ke sandarbh me soochit 
kiya jata hai ke is mamle ke abhilekho kee 
pareeksha kar lee gayee hai aur virodhi 
paksha ke kathan tatha es mamle ke 
anya tathyon par bhi vichar kar liya 
gaya hai aur Nyaya ke driste se yah 
aawashyak samjha jata hai ke prashna- 
gat makan prarthi ko niju upyog ke live 
uplabdha ho, 


2. Ateya Rajyapal, Uttar Pradesh, 
Temporary Control of Rent and Eviction 
Act 1947 kee dhara F dwara prapt adhika- 
ron ka prayog karke Additional Commis- 
sioner, Lucknow, Division, Lucknow, 
dwara Revision Sankhya 36/13, of 1961.62 
me diye gaye addesh dinank 22 Novem- 
ber, 1962, ko jisme Rent Control and Evie- 
tion Officer Lucknow ke aadesh dinank 
21 September, 1962, ke pushitee ke gaye 
hai radd karte hai tatha prarthee ko vipak- 
shee ke virudh divani adalat me bedakhle 
ke mukdama dayar karne hetu ukt Acti 
Lee dhara 3 kee anumati pradan karte 


It is on the basis of this permission that 
the suit giving rise to this appeal was fil- 
ed by the plaintiff-appellant. The con- 
tention of the defendant-respondent is that 
it is not a speaking order and is a nullity 
and for that reason civil courts are com- 
petent to hold that the suit giving rise to 
this appeal on the basis of the order of 
the State Government aforesaid is bad in 
law and the civil courts have no jurisdic- 
tion to entertain it. The learned Munsif 
overruled this objection, but the learned 
Civil Judge in appeal allowed it. Against 
the decree passed by the learned Civil 
Judge dismissing the suit of the plaintiff- 
appellant and reversing the decree passed 
by the learned Munsif the instant second 
paar has been filed in this Court. 

The matter came up before our 
‘este Sehgal, who referred the case to 
a larger Bench. This is how the matter 
has come before us. 


3 Sri S. D. Misra, learned counsel 
for the plaintiff-appellant, and Sri Jagat 
Bahadur Srivastava, learned counsel for 
the defendant-respondent have made a 
joint statement before us that the only 
question involved in the second appeal is 
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whether the suit filed by the plaintiff-ap- 
pellant is liable to be dismissed on the 
ground that the order passed by the State 
Government, mentioned above, is bad in 
law and for that reason the civil courts 
had no jurisdiction to try this suit. 

4. No other question has been rais- 
ed before us. We have reproduced the 
order of the State Government in extenso 
above. In the first place, we are not 
satisfied that it is not a speaking order. 
The State Government has clearly stated 
that they have carefully perused the re- 
presentations of both the parties and also 
considered all the circumstances operating 
in the case and having done so it appeared 
to them that it is necessary in the interest 
of justice that they should accord the 
plaintiff-appellant the necessary permis- 
sion under Section 3 of the Act. Sri Jagat 
Bahadur, learned counsel for the defen- 
dant-respondent has submitted that the 
order of the State Government, which we 
have extracted above, is in fact not an 
order of the State Government but only 
a communication of the order of the 
State Government. In our opinion. at this 
stage it does not lie in the mouth of the 
learned counsel for the defendant-respon- 
dent to make such a submission. On the 
back of the order of the State Government, 
which has been marked as Ext. 1 by the 
learned trial Judge, the learned counsel 
for the defendant-respondent has made 
the following endorsement: 


“Formal proof dispensed with subject 
o pleas. Contents denied.” 
It does not appear that in the court of 
the learned Munsif it was ever the defen- 
dant-respondent’s case that the order. 
mentioned above, is not the order of the 
State Government passed under Sec. 7-F 
of the Act and is only a communication. 
The defendant-respondent cannot now be 
heard at this stage to take such an objec- 
tion when the litigation has proceeded on 
the footing that ‘that is an order of the 
State Government, under Section 7-F of 
the Act. 


5. Even if the order be taken to be 
one not giving reasons, it cannot, in our 
opinion, be ignored by the civil courts. 
There cannot be any manner of doubt 
that the District Magistrate, the Commis- 
sioner of the Division and the State Gov- 
ernment have been given exclusive juris- 
diction to decide the question whether or 
mot to grant permission and the civil 
courts have no say in the matter. 


6. Tt may also be pointed out that 
U. P. (Temporary) Rent Control and Evi- 
ction Act is a special Act and provides its 
own machinery for granting permission 
for filing suits for ejectment. Section 3 
of the Act imposes restriction on the 
powers of the civil courts inasmuch as it 
clearly provides that except on the grounds 
mentioned in that provision a suit will 
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not be competent in a civil court without 
the permission accorded by the District 
Mapistrate or the Commissioner or the 
State Government. It is well-known that 
the special excludes the general. Here the 
exclusion is not implied but clearly ex- 
press. 5 

7. Section 16 of the Act reads: 

“No order made under this Act by the 
State Government or the District Magi- 
Strate shall be called in question in any 
court.” 


The expression “amy court” shall include 
any civil court. True Section 9 C. P. C. 
confers jurisdiction on civil courts to en- 
tertain suits of a civil nature but that 
provision is qualified by the words “ex- 
cepting suits of which their cognizance 
is either expressly or impliedly barred.” 
8. In our opinion civil courts can- 
not enter into the question of validity or 
otherwise of the permission granted by 
the State Government. We derive support 
for our view from the case of Ramii Das 
v. Trilok Chand, (1970) 1 SCC 566 = (AIR 
1971 NSC 155) where a similar question 
arose and their Lcrdships observed: 


“Even if we assume that he committ- 

ed an error in the 2xercise of his jurisdic- 
tion, the error cou_d be corrected only in 
a proceeding under Section 7-F of the Act 
by approaching the State Government 
and by way of a writ petition to the High 
Court, but the order made by the Rent 
Control and Eviction Officer and confirm- 
ed by the Additional Commissioner could 
not be challenged in the suits.” 
On the other hand, Sri Jagat Bahadur 
Srivastava, learnec counsel for the de- 
fendant-respondent. has placed reliance 
on the following three cases: Mohd. Ismail 
v. Nanney Lal, ATR 1970 SC 1919; Ram 
Swarup v. Shikar Chand, AIR 1966 SC 
893; Haji Manzoor Ahmed v. State of 
U. P.. AIR 1970 All 467 (FB). 


In the first case the only question be- 
for the Supreme Court was whether a suit 
filed on the basis of a permission grant- 
ed by the District Magistrate or the Com- 
missioner would be affected if the State 
Government recalled the order granting 
permission to file the suit, subsequent ‘to 
the institution of the suit. The question 
in 'the second case was as to whether a 
permission which was a nullity could 
validly form the basis of a suit. In the 
third case the question was as to whether 
the State Government in exercise of its 
power under Section 7-F of the Act had 
to accord reasons for its decision and two 
out of three Judges constituting the Bench 
held that it was so bound to do. In none 
of the three cases mentioned above the 
question that has been raised before us 
was raised. Learned counsel for the de- 
fendant-respondent contends that if an 
order does not zive reasons, it is a nullity. 
In our opinion the submission is not cor- 
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rect. It may make the order irregular or 
defective, but the order cannot be a nullity 
so long it has been passed by an authority 
which was competent to pass that order 
and is not passed against or in favour of 
a dead man. There is a difference in 
want of jurisdiction and the defect in the 
manner of exercise of jurisdiction. If 
‘orders are passed completely without 
jurisdiction they will be a nullity, but if 
there has been only a defect or irregulari- 
ty in passing the order and the authority 
passing it had jurisdiction to do so it 
would mot be a nullity. We are, therefore, 
satisfied that the view taken by the learn- 
ed Civil Judge is wrong. The Civil 
Courts could not go into the question of 
the appropriateness orirregularity of the 
orders passed by the State Government. 
The learned Civil Judge has clearly 
pointed out “that the State Government 
had given an opportunity to defendant to 
put up his case before it.. The defendant 
had actually filed his written .statement 
before State Government.” The State 
Government has also clearly said in 
Ext. 1 that they have considered the 
written statement filed by the defendant- 
respondent. The ground on which the 
learned Civil Judge dismissed the suit is 
that Ext. 1 is a communication and not 
the order of the State Government and no 
order of the State Government had been 
filed. The learned Civil Judge lost sight 
of the fact that the parties had proceeded 
on the assumption that Ext. 1 was the 
order of the State Government granting 
permission to the plaintiff appellant. In 
paragraph 5 of the written statement it 
has been stated as follows: 


“The validity and legality of the 
order dated 25-4-1964, passed by the 
‘State Government is questioned and the 
plaintiff cannot make it a basis of his 
suit. 


The challenge was that the order is not 
legal or valid and not that it is not an 
order of the State Government but only a 
communication. 


9. In paragraph 25 of the written 
Statement it has again been assumed or 
accepted that Ext. 1 is the order of the 
State Government. That paragraph reads: 


“That the orders of the State Govern- 
ment are illegal. arbitrary and uniust and 
mala fide as also they want to help the 
plaintiff who isa Government servant and 
they have not only disregarded two con- 
current decisions of two courts below. but 
also disregarded the inspector’s detailed 
report on record regarding -the two 
house accommodation of the plaintiff, 
and without assigning any reasons. The 
very fact that the plaintiff possesses two 
houses, as per inspector’s report on re- 
cord, which could be a very important 
factor for deciding the genuineness or 
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otherwise of the need of the plaintiff. has 
mot been considered.” 

After the written statement was filed it 
Was again amended and paragraphs 25-A 
and 27-A were added. Paragraph 25-A 
reads: 

“That even if it be proved that per- 
mission under Sec. 3 of the Control of 
Rent and Eviction Act has been granted 
by the State Government to the plaintiff. 
the said permission is illegal, ultra vires, 
mala fide and without jurisdiction, as also 
no opportunity was given by the State 
Government to substantiate and put his 
case before them”. 

Paragraph 27-A reads: -> 

“That the suit not being based on 
twin ‘grounds of D. M’s. permission coupl- 
ed with any of the exceptions provided in 
Section 3 (1) (a) to (g) of Rent Control 
and Eviction Act is not maintainable.” 

It would be noticed that in all there are 
30 paragraphs in the written statement, 
but nowhere has the plea been raised that 
Ext. 1 is only a communication and not an 
order. Contrary to it the defendant-res- 
pondent has definitely proceeded on the 
footing that Ext. 1 is the order of the ` 
State Government under Section 7-F of 
the Act and not a mere communication. 
The learned Civil Judge was, therefore, 
not justified in treating it as a mere com- 
munication. It may be pointed out that 
he had clearly recorded a finding that the 
permission granted by the State Govern- 
ment is not invalid. 

Sri Jagat Bahadur Srivastava, 
learned counsel for the defendant-respon- 
dent made a request to us that we do not 
enter into the question as to whether the 
impugned order of the State Government 
contains reasons or not and that we 
should only decide that the Civil Courts 
could not ignore the order of the State 
Government. The-reason' why Sri Jazat 
Bahadur Srivastava wants us to do so is 
that that would enable his client to file 
a writ petition against the order of the 
State Government for its being quashed 
on the ground that it is not a speaking 
order. We do not wish to express any 
opinion upon the validity or otherwise of 
a.writ petition, if one is filed. We are un- 
able to agree with the learned counsel for 
the defendant-respondent that we should 
not decide this case fully and effectively 
and should not meet the points that have 
been raised by the learned counsel for 
the parties before us. The order of the 
State Government was'passed as far back 
as on 25-4-1964 and the defendant-respon- 
dent has not challenged it by a writ peti- 
tion so far. We must decide the two 
points raised by the learned counsel. for 
the plaintiff-appellant, the same being (1) 
that the order.of the State Government 
contains reasons and (2) that the civil 
courts cannot ignore it inasmuch as the 
authority passing the order is possessed 
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of the jurisdiction to pass the order. We 


have only, decided these two points. 

- IL In our opinion, the view taken 
by the learned Civil Judge is erroneous. 
We, therefore, allow this appeal, set aside 
the decree passed by him and restore the 
one passed by the learned Munsif North, 
Lucknow. The defendant respondent 
should pay the plaintiff-appellanz his 
costs of this appeal. 

Appeal allowed. 
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D. N. V. Chellam and others, Peti- 
tioners v. The Railway Board and others, 
Opposite Parties. 

Writ Petn. No. 973 of 1969, D/- 8-1- 

71. 


(A) Constitution of India, Arts. 309, 
226 — Government has power to alter 
terms of service and emoluments unilate- 
rally — Hence question of affected emplo- 
‘yees being given an opportunity to be 
heard does not arise. AIR 1967 SC 1889, 
Followed. (Paras 3, 5 and 6) 
(B) Constitution of India, Art. 309, 
Proviso — A modification made by the 
President in Service Rule is not bad 
merely because it does not mention the 
power under which it was made viz. Arti- 
cle 309, Proviso. (Para 5) 
(C) Constitution of India, Art. 14 — 
Initial presumption of constitutionality of 
act done would help the State when peti- 
tioner fails to prove that classification of 
those similarly circumstanced was made 
without any reasonable basis. (Para 7) 
Thus where nothing was adduced to 
show the nature of duties to be perform- 
ed by the Senior Inspecting Engineers, 
etc. and the Sectional Officers and their 
domain or field of work was likely to be 
wholly different it was held that the clas- 
sification could not be struck down as 
violative of Art. 14. (Para 7) 
(D) Constitution of India, Art. 14 — 
A denial of equal pay for equal work is 
not necessarily violative of Art. 14. 
(Para 8) 
Thus no exception could be taken to 
the grouping of those seconded from 
Railway Service to Research, Designs and 
Standards Organization and the grouping 
of those promoted from the Organization 
itself, though they did similar work. 
(Para 8) 
Cases Referred Chronological Paras 
(1968) AIR 1968 SC 349 (V 55) = 
(1968) 1 SCJ 863 = 1968 Lab IC 
360, State of Mysore v. P. Nara- 
singa Rao 8 
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ALE, 


(1967) AIR 1967 SC 691 (V 54) = 
1967-1 SCR 15, M/s. Jalan Trad- i 
ing Co. v. Mill Mazdoor Sabha 7 
(1967) AIR 1967 SC 1889 (V 54) = 
1968-1 SCR 185. Roshan Lal Tandon 
v. Union of India 
(1966) AIR 1966 SC 1980 (V 53) = 
1966-3 SCR 724, Cochin Devaswom 
Board v. Vamana Setti 
(1964) AIR 1964 SC 1179 (V 51) = 
1964-6 SCR 846, State of Madh. 
Pra v. Bhopal Sugar Industries 
(1964) AIR 1964 SC 1195 (V 51) = 
1964--6 SCR 301, Rani Ratnaprova 
Devi v. State of Orissa 
(1964) AIR 1964 SC 1781 (V 51) = 
1964-7 SCR 456, V. S. Rice and Oil 
Mills v. State of Andh Pra 7 
(1962) AIR 1962 SC 1139 (V 49) = 
44 ITR 532, Kishori v. Union of 
India 8 
(1958) AIR 1958 SC 538 (V 45) = 
1959 SCR 279. Ramkrishna Dalmiya 
v. S. R. Tendolkar 
(1957) AIR 1957 SC 877 (V 44) = 
1958 SCA 13, Babulal v. Collector 
of Customs 
(1951) AIR 1951 SC 41 (V 38) = 
1950 SCR 869, Charanjit Lal v. 
Union of India 7 


B. C. Saxena and S. D. Misra for Peti- 
ae N. Banerji, for Opposite Party 
o. 2. 

ORDER:— The petitioners D. N. V, 
Chellam, K. N. Ganesh Kumar and K. K. 
Maniar in this writ petition under Arti- 
cle 226 of the Constitution pray for the 
issue of a writ of certiorari quashing the 
order (Annexure 3), dated September 17, 
1969, passed by the Railway Board, op- 
posite party No. 1 and for the issue of a 
writ of mandamus directing the Railway 
Board, Director General, Research, Desi-- 
gns and Standards Organization (herein- 
after referred to as the RDSO), opposite 
party No. 2, and the Assistant Accounts 
Officer, R. D. S. O., opposite party No. 3, 
not to withdraw the special pay of Rupees 
150/- admissible to them. 


2. The facts giving rise to this 
petition may now be narrated. Petitioner 
No. 1 (D. N. V. Chellam) was initially ap- 
pointed as Senior Draughtsman, a class 
Il-post in the Mechanical Research 
Branch of the erstwhile Central Standards 
Office (now the RDSO) on 25-8-1949 and 
was eventually promoted as a Sectional 
Officer on January 19, 1949 and confirm- 
ed as such on March 3, 1966. The peti- 
tioner No. 2 (K. N. Ganesh Kumar) was 
appointed as Design Assistant A, a class 
III post in the Central Standards Office 
(now the RDSO) on March 7, 1957 and 
was in due course promoted as a Sectional 
Officer on February 19, 1961. The peti- 
tioner No. 3 (K. K. Maniar) entered ser- 
vice as an apprentice Train Examiner on 
1957 but was seconded as 
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eae Assistant B, a class III post in the 
R. D. 


. O., on December 16, 1963 and in 
Be Ce was promoted as a Sectional 
Officer on May 14, 1968. 

3. The post of a Sectional Officer 
is a gazetted Class II post. The prescrib- 
ed Class II scale of pay for Sectional Offi- 
cers was Rs. 2'75-25-500-——EB-30-650-EB-30 
800 plus a special pay of Rs. 150/-. This 
pay scale was substituted by the Railway 
Services (Authorised Pay) Rules, 1960 
which came into force on July 1, 1959. 
The first two petitioners belonged to the 
R. D. S. O. as such, while the third peti- 
tioner belonged to the Railway Services 
but was seconded to the R. D. S. O. They 
opted or be deemed to have opted the Au- 


thorised Scales of Pay from July 1, 1959. . 


The authorised pay ‘scale for a Sectional 
Officer is Rs. 350-25-500-30-590 EB 30-800 
EB-830-35-900 plus a special pay of Rupees 
150/-. Petitioner No. 1 was drawing the 
maximum of the scale, that is to say, 
Bs. 900/- plus a special pay of Rs. 150/- 
petitioner No. 2 was drawing Rs. 770/- 
plus special pay of Rs. 150/- and petitioner 
No. 3 was drawing Rs. 560 plus Rs. 150/- 
on the date of the impugned order. The 
Railway Board appointed a committee to 
go into the question of continuance or the 
withdrawal of sear pays to officers 
serving in the R. D. S. O. This committee 
submitted a report and on its basis. the 
Board passed the impugned order, (Annex- 
ure 3) on September 17, 1969 under which 
the special pay of Rs. 150/- admissible 
earlier to a Sectional Officer was with- 
drawn though it was continued in respect 
of certain other Sectional Officers. 


. Upon the receipt of that order, oppo- - 


site party. No. 2, circulated a notice (An- 
nexure 2) on October 4, 1969 to all Sec- 
tional Officers informinz them that spe- 
cial pay would be withdrawn with effect 
from September 1, 1969 and their indivi- 
dual pays will be refixed. The petitioners 
pray for the issue of above writs on the 
following grounds:— 

(1) That their drawal of the special 
pay of Rs. 150/- per month was part and 
parcel of the Authorised Scale of Pay and 
the Railway Board had no authority to 
withdraw that scale of pay, including the 
special pay. 

(2) That in case the Railway Board 
desired to withdraw the special pay, they 
(the petitioners) should have been given 
an opportunity to be heard and to repre- 
sent their point of view. and in not af- 
fording that opportunity, the Board had 
violated the principles of natural justice. 

(3) That by the impugned’ order, the 
Board had made a discrimination in two 
respects, namely, between the Sectional 
Officers, on the one hand, and some other 
officers, on the other hand, inasmuch as 
while special pay had been withdrawn 
from them, it was continued to those 
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others, and secondly, there was a dis- 
crimination between the Sectional Offi- 
cers inter se inasmuch as while it was 
continued in’ respect of some of them, it 
was withdrawn from other Sectional 
Officers including the petitioners, and 
(4) If the Board intended to make a 
classification between Sectional Offi- 
cers and other officers, or between Sec- 
tional Officers: inter se, that classification 
is violative of Article 14 of the Constitu- 
tion because there is no intelligible dif- 
ferentia in the classification as such and 
there is no reasonable nexus between 
one group and the other on the ground 
that the arduous nature of duties, the ele- 
ment, of special responsibility, and _ the 
nature of their avocation is the same. 


4. No other point was pressed in. 
the writ’ petition, although -several 
others were taken. 


5e There appears to be no subst- 
ance İn the first contention of the learn- 
ed counsel for the petitioners. The 
Railway Servces (Authorsied Pay) Rules, 
1960 were made by the President in ex- 
ercise of his powers conferred by the 
proviso to Article 309 of the Constitu- 
tion. These are, therefore, statutory 
Rules. The Authorised Scales of pay are 
contained in Schedules issued under 
Railway Services (Authorised Pay) Rules. 
Part I, page 8, shows that a special pay 
of Rs. 150/ was admissible, in addition to 
the grade pay to such Sectional. Officers 
as were in the pre-1931 scale of pay. 
When this scale of pay was revised and 
substituted by the Prescribed Scale of 
Pay, the special pay of Rs. 150/- per 
month was continued. When this Pres- 
eribed Scale of pay was substituted on 
July 1, 1959 by the Authorised Pay Rules, 
the special pay of Rs. 150/- per month 
continued to apply to them. The ques- 
tion that arises, therefore, is as to whe- 
ther this special pay of Rs. 150/- can be 
withdrawn by an executive order. The 
contention: of the learned counsel ‘for the 
petitioner is two-fold. The first conten- 
tion is that the special pay was guaran- 
teed and, ‘therefore, it cannot be with- 
drawn, and the second contention, if it can 
be withdrawn, it can be brought about 
only by amendment of the Authorised 
Pay Rules under Art. 309 ofthe Constitu- 
tion and by the President alone and not 
by the Railway Board. There seems to 
be no force in the first contention. A 
similar point arose for: determination in 
Roshan Lal Tandon v. Union of India, 
AIR 1967 SC 1889. Referring to that 
matter, Ramaswami, J., speakin: 


g for the 
Court, made the followings observa« 
tion :— 


“We pass on to consider the next 
contention of the petitioner that there 
was a contractual right as regards the 
condition of service applicable to ‘the 
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petitioner at the time he entered Grade 
'D’ and the condition of service could not 
be altered to his disadvantage afterwards 
by the notification issued by the Rail- 
way Board... ... ... . It is true that 
the origin of Government service is con- 
tractual. There is an offer and accept- 
ance in every case. But once appointed 
to his post or office the Governmeniz ser- 
vant acquires a status and his rights and 
obligations are no longer determined by 
consent of both parties, but by statute 
or statutory rules which may be framed 
and altered unilaterally by the Govern- 
ment. In other words, the legal position 
of a Government servant is more one of 
status than of contract. The hallmark 
of status is the attachment to a lezal re- 
lationship of rights and duties imposed by 
the public law and not by mere agree- 
ment of the parties. The emolument of 
the Government servant and his terms of 
service are governed by statute or statu- 
tory rules which may be unilaterally al- 
tered by the Government without the 
consent of the employee.” 

This is high authority and clinches the 
matter altogether. There is force in the 
second contention provided it is well 
founded in fact. No statutory rule can 
be modified or altered by an executive 
order, howsoever high the authority 
issuing the modifications or alterations 
may be. The President had passed the 
[authorised Pay Rules in exercise of his 
powers under the proviso to Article 309 
jand, therefore, it follows that the Presi- 
dent alone can modify or alter it. An- 
exure 3 upon which the petitioners pin 
their faith, clearly mentions that “this 
has the sanction of the President and 
takes effect from lst September, 1969”. 
+ is obvious, therefore, that the order 
jeontained in Annexure 3 was actually 
passed by the President, though it was 
issued in his name by the Railway Board. 
The argument that Annexure 3 does not 
say that the President passed this order 
under the proviso _to Article 303 does 
Jf the order is 









proviso to Article 309. 


That being so, 
this 


contention is overruled. 
6. There seems to be no force in 
the second contention also that there was 
violation of the principles of natural 
justice. This principle has to be followed 
by judicial or quasi judicial bodies and 
mot ordinarily by an administrative au- 
thority, unless that authority has a duty 
to act judicially or quasi-judicially. Once 
it is held that the pay can be withdrawn 
unilaterally by the President, and with- 
out the consent of the petitioners. no ques- 
tion would arise of their being heard 
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before the order of withdrawal is passed.| 
This contention also, therefore, has no 
basis. 

T.e Annexure. 3 shows that special 
pays admissible to Sectional Officers. Liai- 
son Engineers, Joint Engineers, Assistant 
Controller of Stores and some other offi- 
cers were withdrawn while it was con- 
tinued to Senior Inspecting Engineers, 
Inspecting Engineers Secretary to the 


Director General, Dynamometer Car 
Officers, Oscillograph Car Offcers, 
Chief Technical Assistants, Head 


Telephone Operators, Telephone Opera- 
tors, and some other members of the staff. 
It is on this basis that it has been arzued 
that there was discrimination between the 
Sectional Officers and officers other than 
Sectional Officers. It is now well esta- 
blished that while Article 14 forbids 
class legislation, it does not forbid rea- 
sonable classification for the purposes of 
legislation. In order, however, to pass 
the test of permissible classification, two 
conditions must be fulfilled (1) that the 
classifications must be founded on an 
intelligible differentia which distinguishes 
persons or things and (2) that that differ- 
entia must have a rational relation to the 
objects sought to be achieved by the sta- 
tute in question. The classification may 
be founded on different basis, namely, 
feographical or according to objects or 
occupations or the like. What is necessary 
is that there must be a nexus between the 
basis of classification and the object 
under consideration, See Babulal v. Col- 
lector of Customs, AIR 1957 SC 877 and 
Ram. Krishna Dalmia v. Justice Tendolkar, 
AIR 1958 SC 538. 

That being so, the President was en- 
titled to classify the personnel of the R.D. 
S. O. into groups. The classification made 
must be taken to be constitutional and 
valid, unless differentiation or discrimi- 
nation is established. The presumption is 
always in favour of the constitutionality 
of an enactment, and the burden is upon 
him who attacks it to show that there has 
been a clear transgression of the consti- 
tutional principles. The same applies to 
statutory rules, as distinguished from an 
Act of Parliament or a Legislature. See 
Charanjit Lal v. Union of India, AIR 1951 
SC 41; AIR 1958 SC 538 (supra) and M/s. 
Jalan Trading Co. v. Mill Mazdoor Sabha, 
AIR 1967 SC 691. Again, to make out a 
case of denial of the equal protection of 
the laws under Article 14 of the Consti- 
tution a plea of differential treatment is 
by itself not sufficient and the applicant 
pleading that equal protection of the Jaws 
has been denied to him must make out 
that not only he had been treated differ- 
entially from others but he.has been so 
treated from persons similarly circumst- 
anced without any reasonable basis, and 
euen differential treatment is unjustifiably . 
made. 
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In considering the validity of a sta- 
fute under Article 14 the Court cannot 


ignore the well established principle that . 


the legislature can make class legislation 
provided the classification on which it pur- 
ports to be based is rational and has a 
reasonable nexus with the obiect intended 
to be achieved by it, and’ so, on the fai- 
lure of the party to show that the said 
classification is irrational, or has no nexus 
with the object intended to be achieved by 
the impugned Act, the initial presumption 
of constitutionality would help the State 
to urge that the- failure of the party 
challenging the validity to rebut. the ini- 
tial presumption goes against his claim 
that the Act is invalid. .In all cases where 
the material adduced before the courts in 
matter relating to Article 14 is unsatis- 
factory, the Court may have to allow the 
State to lean on the . doctrine of initial 
presumption of . constitutionality. See State 
of Madhya Pradesh v. Bhopal Sugar In- 
dustries, ATR 1964 SC 1179; Rani. Rantna- 
prova Devi v. State of Orissa, AIR 1964 
SC 1195 and V. S. Rice and Oil Mills v. 
State .of Andhra Pradesh, AIR 1964 SC 
1781 and Cochin Devaswom Board v. 
Vamana Setti, ATR 1966 SC 1980. In the 


instant case, there appears to be no con-' 


nection or affinity between Sectional Offi- 
cers and those officers mentioned in An- 
mexure 2 and Annexure 3. Nothing has 
been alleged to show the nature of the 
duties to be performed by. say. the senior 
‘Inspecting Engineers, the Inspecting Engi- 
neer, etc. and the Sectional Officers. 
Their domain or field of work may be 
wholly different from that of the Sectional 
Officers. The impugned annexure, there- 
fore cannot be struck down on the ground 
of discrimination between the Sectional 
Officers and those others. 

8. I now come to the alleged dis- 
crimination between Sectional ' Officers 
fnter se. Even under the Authorized Pay 
Rules, certain Sectional Officers were not 
allowed to draw any special pay. e.g. Sec- 

` tional Officers in the Architectural Direc- 
torate. However, it appears to have been 
allowed to all other Sectional Officers. I 
may here mention that the source of re- 
cruitment of Sectional Officers in either 
by promotion of Class III personnel in the 
R. D. S. O. office itself or of officers in 
the Railway Establishment (other than 
the R. D. S.O.) when seconded tothe R.D. 
S. O. for appointment as Sectional Offi- 
cers. This fact is not disputed, - and in- 
deed while the first two petitioners were 
promoted from class III post in the R. D. 
S. O. itself the third petitioner was draft- 
ed from the Railway Establishment to 
the. R. D. S. O. Their mode of recruit- 
ment may differ and the nature of their 
duties will certainly differ, if they con- 
tinue to be borne on their parent cadres. 
Special pay. as defined by Rule 2003, 
Railway Establishment Code, Volume 
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means an addition, of the nature of pay. 
to the emoluments of a post or of a Rail- 
way servant, granted in consideration of 
(a) -the specially arduous nature of the 
duties, or (b) a specific addition to the 
work or responsibility. 


The petitioners have not given any 
grounds to show that the nature of their 
duties is arduous or there has been any 
specific addition to their work or .respon- 
sibility. It is true that special pays were 
granted to them and- that must be taken 
to have been on. the footing that grounds , 
mentioned in clause (a) and/or (b) sub- 
rule (26) of Rule 2003 existed or were 
deemed to have existed when tthe special 
pays were granted. The appointing au- 
thority, however, is‘at liberty to review 
the matter. The authority, competent to 
sanction the special pay is also competent 
to. withdraw it. .Fundamental Rule 2003 
(26), as contained in the Compendium of 
Rulings, Appendix XXX Railway Estab- 
lishment ‘Code, Volume II says that the 
power of granting of special pay shall be 
exercised only by the authority empower- 
ed to regulate the scales of ordinary nay. 
This power, therefore, can be exercised 
from time to time and not once for all 
by the President. The President might 
have thought that: the grounds on which . 
the special pay was granted earlier, were 
not substantial or were unjustified, and 
the facility should be withdrawn. ‘The 
presumption of constitutionality as the 
basis of the withdrawal must enure, un- 
= discrimination is established as a 
‘act. ` 


Annexure 3 says that the pay of 
Class IlI-.staff of the R. D. S. O. promot- 
ed as Sectional Officers should be fixed 
by adding Rs. 100/- to the existing pay in 
Class III post if that gives a stage in Class 
TI. Scale, otherwise, at the stage next 
above. Tt further says that Class II 
officers of the Railways seconded to the’ 
R. D. S. O. as Sectional Officers should 
be granted special pay of Rs. 100/- per 
month and, if such officers are posted as 
Assistant Directors, they shou con- 
wae es granted a special pay of 

s. 150/- per month. that being so, while 
Rs. 100/- was to be added to thie pay of the 
promotees Rs. 100/- was granted as special 
pay to those seconded, These fall into 
‘two different groups, that is, one pro- 
moted from the R. D. S. O. and the other 
seconded from the Railways. A clarifi- 
cation was sought and the Railway 
Board clarified the position (vide Annex- 
ure 5). It says that the pay of such of 
the Sectional Officers as were regularly 
promoted to those posts prior to 1-9-1969 
whose special pay is withdrawn from 1- 
9-1969 should be fixed by adding Rs. 150 


‘to the pay admissible in Class II Scale as 


on 1-9-1969, if that gives a stage pay in 
Class II Scale. If that does not give a 
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stage pay in Class II Seale, the pay 
should be fixed at the stage next below 
and the difference between the pay plus 
special pay previously drawn and the pay 
so fixed being treated as personal 
pay to be absorbed in future increments, 
provided the maximum of the Class II 
Scale mot being exceeded. The date of 
their next increment will be the same as 
was due, if this fixation had not been 
done. The only difference that was 
made was that the pay was to be added 
‘by Rs. 150/- and the difference, if any. 
- was to be treated as special pay to be 
absorbed in future increments, 

The Supreme Court upheld the 
classification of Assistant Secretaries and 
Deputy Secretaries in the Rajasthan Gov- 
ernment Secretariat on the basis of dif- 
ferent sources of recruitment. That be- 
ing so, no exception can be taken to the 
grouping of those seconded as one cate- 
gory and the grouping of those promoted 
as a second category. There is no dis- 
crimination inter se between these two 
groups. There is an intelligible differ- 
entia between these two groups and there 
is reasonable nexus in the classification. 
It has been well settled that there can 
be different pays for the same kind of 
work. It was held by e Supreme 
Court in Kishori v. Union of Indie, AIR 
1962 SC 1139 that the abstract doctrine 
of equal pay for equal work has nothing 
to do with Article 14 and Article 14, 
therefore, cannot be said to be violated 
where the pay scales of Class I and Class 
II Income-tax Officers are different 
though they do the same kind of work. 
See also State of Mysore v. P. Narasinga 
Rao, (1968) 1 SCJ 863 = (AIR 1968 SC 
349). 

9. To sum up the President had 
the power to withdraw the special pay. 
The withdrawal has not brought about 
any discrimination. 

10. Altogether, therefore, this 
petition has no substance and must be 
and is hereby dismissed with costs. 

Petition dismissed. 








AIR 1971 ALLAHABAD 886 (V 58 C 95), 
(LUCKNOW BENCH) 
H. C. P. TRIPATHI, J. 


Rati Bhan Singh and another, Peti- 
tioners v. Ramchandra and others, Opposite 
Parties. 


ae Petn. No. 496 of 1968, D/- 6-1- 


Tenancy Laws — U. P. Consolidation 
of Holdings Act (5 of 1954), Section 9 — 
Notice to interested persons to enable them 
to object to consolidation proceeding within 


fifteen days of receipt of notice — If the 
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person interested has knowledge of the pro- 
ceedings absence of issue of notice does not 
arrest running of time against him. 

(Para 2) 


S. C. Das, H. N. Tilbari and J. C. Sri- 
vastava, for Petitioners; Nargur Charan Sri- 
vastava, for Opposite Parties 1 to 3. 

ORDER :— Parties filed an objection 
under Section 9 (1) of the Act. It was dis- 
missed by the Consolidation Officer as barred 
by time. On appeal, the Settlement Officer 
agreed with the finding of the Consolidation 
Officer. Petitioners’ revision against the 
order of the Settlement Officer was also dis- 
missed by the Deputy Director on 20-2-1968; 
hence this petition. The case is governed by 
the Act as it stood in 1958. Learned coun- 
sel for the petitioners has argued that as 
notice envisaged under Section 9 of the Act 
had not been admittedly served on the peti- 
tioners, there was no pen of limitation 
arising in the case and the Consolidation 
Authorities have erred in rejecting his ob- 
jection on the ground of limitation. Learn- 
ed counsel contends that Section 9, as it 
stood in 1958, provided that notice was to 
be sent “to persons interested calling upon 
them to file objections, if any, within fifteen 
days from the date of receipt of notice. 
sree are ” and as no notice was serv- 
ed on the petitioners who were persons in- 
terested in the matter time will not run 
against them. I, however, find no force in 

is contention for more than one reason. 
At the time of the Partal for the revision 
of the field book and the current annual 
register, as provided under Section 8 of the 
Act, petitioners did not appear to have rais- 
ed any dispute regarding the entries in the 
basic year. Jt was not possible, therefore, 
for the Consolidation Authorities to find out 
that they were persons interested within the 
meaning of Section 9 of the Act. That 
being só, there is no wonder if notice was 
not issued to them and the petitioners, there- 
fore, cannot take advantage of that fact. 


2. The intention of the legislature 
in providing under Section 9 of the issue of 
a notice to persons interested was to give 
them information of the proceedings so that 
they may come and take steps to safeguard 
their interests within a reasonable time. 
Therefore, if the person interested had the 
knowledge of the proceedings, the absence 
of issue of notice will not arrest the march 
of time against him. Rati Bhan Singh had 
admitted before the Consolidation Officer 
that he had received CH Extracts regarding 
his other fields and that he had come to 
know after ten or twenty days of the issue 
of those extracts that the plot in dispute 
was not entered in his name. It has also 
come in evidence that Rati Bhan Singh had 
filed an objection on 11-9-1961 in respect of 
the same village regarding other plots. These 
facts indicate that the petitioners, by the 
middle of June, 1961, were in possession of 
the knowledge that the plot in dispute had 
not been entered in revenue records in their 
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es. ‘That being so, there was no point 
in their waiting fi th June, 1962, for 
coming forward to file their labs tt 
appears that they had filed the objection for 
jts sake only and not because it contained 
any merit. In this view of the matter, I 
fnd no reason to interfere with the concur- 
Tent findings arrived at by the Consolidation 


‘Authorities. , 

ja 3. The writ petition is, accordingly, 
dismissed but there will be no order as to 
i Petition dismissed, 


tenement 


AIR 1971 ALLAHABAD 387 (V 58 C 96) 
S. N. DWIVEDI AND 
GUR SHARAN LAL, JJ. 


Punni, Applicant v. State of U. P. and 
others, Opposite Parties. 

Civil Misc. Writ No. 874 of 1969, D/- 
5-1-1971. . 

A) Limitation Act (1968), Section 12 
(2) — Exclusion of time is allowed even 
where copy is not required to be filed along 
with the Memorandum. 1970 Unreported 
Judgments 784 (SC), Followed. maa 

B) Panchayats — U. P. Panchayat Ray 
Act a of 1947), Sections 83 (1), 85 and 89 
~~ Civil and Criminal Procedure Codes and 
Evidence Act are excluded only in proceed- 
ings before Nyaya Panchayat and not in 
proceedings before the concerned Revisional 
‘Authorities though they arise under the Act. 
ATR 1954 All 391 & AIR 1952 All 38, Dis- 
tinguished. ATR 1954 All 252, Followed 
— (X-Ref: — Limitation Act (1963), Sec- 
tions 29 (2) and 12 (2)). (Paras 4 and 5) 


Cases Referred: Chronological Paras 

(1970) 1970 U. J. (SC) 784, S. A. 
Gaffoor v. Ayesha Begum 

(1954) AIR 1954 All 252 (V 41 
1954 Cri LJ 512, Ram Sing 


< | 


Panchayat Adalat 2 
(1954) AIR 1954 All 391 (V 41) = 
“1954 Cri LJ 847, Chivdeni Rai v. Pes 

Bans Narain Rai- 2, 5 
(1952) AIR 1952 All 88 (V 89) = 
* 3952 Cri LJ 289, Bansi v. State 5 


. S. K. Tewari, for Applicant; Standing 
Counsel and Shambu Prasad, for Opposite 
Parties. ; ; 

GUR SHARAN LAL, Ja— This writ 
petition has been referred to a Division 
Bench because of a conflict between two 
Single Judge decisions of this Court men- 
tion in the order of reference of Satish Chan- 
dra, Y. 

2, The writ petition itself was filed 
to get quashed an order of Munsif Kasganj 
in which he held a revision filed before him 
under Section 89 of the U. P. Panchayat pe 
Act to be time barred. The revision ha 
been filed beyond the period of sixty days 
provided in the said Section 89 for a party 
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Punni v. State (G. S. Lal J) 


f gomputing the period 


(Prs. 2-8)-[Prs. 1-8] 


to apply to have an order of the Nyaya 
Panchayat revised. ‘The contention of the 
applicant in revision was that he was en- 
titled to exclude the period spent in ob- 
taining a copy of the order of the Nyaya 
Panchayat sought to be revised. The learned 
Munsiff held that no such exclusion could 
be made as the provision in Section 12 (2) 
of the Indian Limitation Act which permits 
the exclusion of time taken in obtaining a 
copy of the order sought to be revised is 
inapplicable to the case. 

n Ram_ Singh v. Panchayati Adalat, 
AIR 1954 All 252, a Single Judge of this 
Court had taken the view that Section 12 (2), 
as it then was, was applicable and the ap- 
plicant was entitled to the deduction of the 
time spent in obtaining a copy of the order 
of the Panchayati Adalat. On the other 
hand in Chivdeni Rai v. Bans Narain Rai, 
AIR 1954 All 891 another single Judge of 
this Court held that on account of the pro- 
visions of Section 88 of the U., P. Pancha- 
yat Raj Act the Limitation Act was wholly 
inapplicable to the proceedings in a case of 
a Nyaya Panchayat and it was, therefore, 
doubtful if Section 12 (2) of the Limitation 
Act applied to such proceedings. 


It may be mentioned at this stage that 
Section 12 (2) of the Indian Limitation Act 
which was in force at the time the above 
two decisions were given did not cover a 
revision and therefore even if Section 12 (2) 
had applied to proceedings in Nyaya Pan- 
chayat cases, the time spent in ob- 
taining a copy of the judgment of a 
Nyaya Panchayat for gettin e judgment 
or order revised could not fe excluded in 
of Limitation laid 

own in the section for filing a revision, In 
the Indian Limitation Act of 1963 the case 
of a revision has also been included in the 
ambit of sub-section (2) of Section 12. 


3. Before proceeding to discuss the 
main pour in controversy it may be stated 
that the learned Counsel for the Opposite 
Party pointed out the fact that though ear- 
lier there was a provision in the rules framed 
under the U. P. Panchayat Raj Act for a 
eopy of an order sought to be revised being 
filed along with an application for revision, 
the provision has since been deleted and 
stood deleted at the time relevant for the 
purposes of this case. We, however, do 
not see any significance in the said deletion 
so far as the question of exclusion of time 
under Section 12 (2) of the Limitation Act 
is concerned. Section 12 (2) does not make 
the exclusion of time required for obtainin 
a copy of the order sought to be revise 
dependent npon. ay requirement of such a 
copy being filed along with an application 
for revision. On the other hand it is ab- 
solute in its terms. 


The matter has been subject of consi- 
deration by the Supreme Court in S, A. 
Gaffoor v. Ayesha Begum, reported in 1970 
UJ (SC) 784 and it was held by the Supreme 
Court that time required for obtaining aj 
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certified copy which was not required to be 
e 


filed with memorandum of appeal was 
to be excluded in computing the period of 
limitation. This settles e point raised 
before us, 


4, Section 29 (2) Indian 
Limitation Act reads:— 

“(2) Where any special or local law 
prescribes for any suit, appeal or application 
a period of limitation ifferent from the 
period prescribed by the Schedule, the pro- 
visions of Section 8 shall apply as if such 
period were the period prescribed by the 
Schedule and for the purpose of determining 
any period of limitation prescribed for any 
suit, appeal or application by any special or 
local law, the provisions contained in Sec- 
tions 4 to 24 (inclusive) shall apply only in 
so far as, and to the context to which, they 
are not expressly excluded by such special 
or local Jaw.” 


The contention of the learned Counsel for 
the copes pany, is that because Section 83 
excludes the application of the Indian Limi- 
tation Act as a whole, therefore, the provi- 
sions of Sections 4 to 24 of the Limitation 
Act shall be taken to be expressly excluded 
by the special or local law, that is, the U. P. 
Panchayat Raj Act. There can be no con- 
troversy about this po it can be held 
that Section 83 of the U. P. Panchayat Raj 
Act excludes the application of the Indian 
Limitation Act to proceedings arising 
under that Act. 

So the main question for our considera- 
tion is whether the effect of the provision 
in Section 88 (1) is to exclude the appli- 
cation of the Indian Limitation Act not only- 
to cases which come before the Nyaya Pan- 
chayat but all peene arising under the 
Act. Section 88 purports to lay down the 
procedure and power to ascertain truth by 
the Nyaya Panchayat is cases in its three 
kinds of jurisdiction under the Act civil, cri- 
minal and revenue. About the Nyaya Pan- 
chayat the section lays down that “It shall 
follow the procedure prescribed by or under 
this Act. The Code of Civil Procedure, 
1908 the Code of Criminal Procedure, 1898, 

e Indian Evidence Act, 1872 and the 
Indian Limitation Act, 1908: shall not apply 
to any civil case, Criminal case or revenue 
case in a Nyaya Panchayat except as provid- 
ed in this Act or as may be prescribed.” It 
is noteworthy that the provision is not that 
the aforesaid enactments will not apply to 
a civil case, criminal case or revenue case 
triable by a Nyaya Panchayat even if it is 
tried otherwise than by a Nyaya Panchayat 
or to any other proceeding relating to such 
a case. On the other hand, the words which 
follow after the words “civil case, criminal 
case or revenue case” are “in a Nyaya Pan- 
chayat”, which words in the above context, 
appear to mean “before a Nyaya Panchayat”. 

5. Sections 85 and 89 of the U. P. 
Panchayat Raj Act poe respectively for 
transfer of cases and for revising orders of 
Nyaya Panchayats and they thereby confer 


of the 
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special jurisdiction on sub-divisional Magis- 
trate in connection with a class of criminal 
cases Munsiffs in respect of a class of civil 
cases and sub-divisional Officers in respect 
of a class of revenue cases to try which juris- 
diction has been conferred by the Act upon 
Nyaya Panchayats. It is to invoke this spe- 

jurisdiction that an application may be 
made by a party in a case before a Nyaya 
Panchayat for transfer of the case under 
Section 85 or for revision of order of the 
Nyaya Panchayat under Section 89. The 
sub-Divisional Officer, Magistrate, or Munsiff 
exercises jurisdiction under these two sec- 
tions as a Sub-Divisional Magistrate, Munsiff 
or Sub-Divisional Officer and a proceeding 
arises before him by virtue of making of an 
application, be it under Section 85 or under 
Section 89. The question arises whether 
such a proceeding can be regarded as cri- 
minal case, civil case or revenue case in a 
Nyayo Panchayat for the purposes of Sec- 

on 88. 


In AIR 1954 All 391, Asthana, J., took 
the view that the provision was applicable 
not only in respect of proceedings pending in 
a Panchayati Adalat but also in the revisional 
court and he relied upon a decision of Agar- 
wala, J., in Bansi v. State, AIR 1952 All 
88. In Bansi’s case the matter which came 
to be decided by this Court was whether 
Section 485, Criminal Procedure Code ap- . 
plied even to an order passed by the a 
Divisional Magistrate ade the U. P. Pan- 
chayat Raj Act whether that order be of dis- 
missal of the revisional application or of 
interference with the order passed by the 
Panchayati Adalat. Reliance was placed for 
the decision principally upon sub-section (5) 
of Section 85 of the U. P Panchayat Raj 
Act, as it then stood, The said sub-section 
(5) provided that “except as aforesaid, a de- 
cree or oe passed by a P obaya Adalat 
ia any suit, case or proceeding under this 
Act shall be final and shall not be open to 
appeal or revision in any Court.” It was 

nought that in the face of that express pro- 
vision entertainment of a revision under Sec- 
tion 486 Code of Criminal Procedure 
against an order of the sub-Divisional Magis- 
trate would: be indirectly doing what this 
sub-section prohibits. Section 85 was, how- 
ever, substituted by Section 89 of U. P. Act 
No. 11 of 1955 which came into force on 
April 15, 1956. The substituted section does 


not contain any provision like that in - 
section (5) of Section 85 as it was bas 
e said amendment. On the other hand 


revision has been provided for by Secti 
expressly. Jt is, therefore, no Tones es 
to say that even in a criminal caso triable 
by a Nyaya Panchayat, if an order is passed 
by the sub-divisional Magistrate under Sec- 
tion 85 or 89, then entertaining a revision 
ease pocton Paci oon al Procedure Code 
e con o isi iri 
er E ary e provisions or spirit 


On the other hand, it will 
to read in Section 88 of tha U. "PP Pais. 
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yat Raj Act that the Code of Civil Proce- 
dure, Code of Criminal Procedure, the Indian 
Evidence Act and the Indian Limitation Act 
shall not apply to any proceeding arising 
under the Act and relating to a civil case, 
criminal case or revenue case triable by a 
Nyaya Panchayat would be to altogether 
change the context in which the provision 
is contained and the effect of the words “in 
a Nyaya Panchayat”. The section purports 
to lay down the procedure to be observed 
by a Nyaya Panchayat and for that purpose 
excludes the application of the aforesaid 
Acts. It is difficult to hold that even though 
the Act confers some jurisdiction in a sub- 
Divisional Magistrate, a Munsiff or a sub- 
Divisional Officer, it intends that when acting 
as Sub-Divisional Magistrate, Munsiff or 
Sub-Divisional officer such authority though 
otherwise governed in its procedure by the 
two codes and the Limitation Act will not be 
governed by them. The proceeding arisin 
before a Munsiff on a revision being file 
under Section 89 of the U. P. Panchayat 
Raj Act even though in relation to a case 
triable by a Nyaya Panchayat is a proceed- 
ing before the Munsiff as such and in our 
view exclusion of application of the Code 
of Civil Procedure and the Indian Limita- 
tion Act to the proceeding before the Mun- 
siff would require an express provision to 
that effect and the exclusion ‘in the limited 
form contained in Section 88 cannot be 
interpreted to extend to the revisional pro- 
ceeding under Section 89 of the Act. In 
this view of the matter Section 29 (2) of 
the Indian Limitation Act will become ap- 
plicable to the case of the period of limita- 
ton of sixty days prescribed by Section 89 
of the U. P. Panchayat Raj Act and in con- 
sequence, the provision in Section 12 (2) of 
the Indian Limitation Act also apply, 
We may state that incidentally this inter- 
pretation will also be more conducive to 
justice than a view to the contrary. After 
all a person who wants to file a revision 
must have opportunity to look into the order 
which has en passed and decide for 
himself whether filing a revision would 
be worthwhile instead of fling it 
even before he has been able to obtain a 
copy of the order. 

6. . The point decided above being 
the sole point arising for decision in the 
writ petition, we allow the writ petition 
and quash the impunged order of the Mun- 
sif dated February 18, 1969 and direct him 
to decide the revision afresh according to 
Jaw. Costs on parties. 

Petition allowed. 





AIR 1971 ALLAHABAD 889 (V 58 C 97) 
(LUCKNOW BENCH) 

H. C. P. TRIPATHI, J. 
State of U. P. 


4 BNE Pon hang V. 
and others, osite Parties. 
Writ Pome No. 589 of 1968, D/- 5-1- 
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Bitto v. State (Tripathi J.) 


(Prs. 5-6)-[Prs, 1-8] All. 889 


Tenancy Laws — U. P. Consolidation 
of Holdings Act, 1953 (5 of 1954), Sec. 54 
— Rules made thereunder — Rule 49 (3) —~ 
Where Consolidation Officer effects material 
changes in the allotment, and fails to serve 
on the tenure holder revised extract as pres« 
cribed, the delay on behalf of the tenure 
holder in appealing against the revised allot- 
ment order should have been condoned ~- 
(X-Ref: — Limitation Act (1963), Sec. 5). 

(Paras 4, 5) 

R. C. Srivastava, for Petitioner. 

ORDER :— Under the provisional con- 
solidation scheme petitioner was allotted 
Chak No. 276 and respondent Maharaj 
Singh was allotted Chak No, 189. Respon- 
dent No. 5 filed an objection against his 
Chak on 28-2-1967 before the Consolidation 
Officer issued a notice to the petitioner fixing 
25-2-1967 for the hearing of the objection, 
That notice was not served on the petitioner. 
The Consolidation Officer, however, heard 
the objection, decided it and made material 
alterations in the Chak of the petitioner by 
taking away certain plots from it and sub- 
stituting the same with others. 

2. The petitioner filed an sopal 
against that order which was dismissed by 
the Settlement Officer on the ground of 
delay. Petitioners revision also met the 
same fate at the hands of the Deputy Direc- 
tor who held that the petitioner had failed 
to explain the delay of six days; hence this 
writ petition, 

; 8. I have heard the learned counsel 
for the petitioner. No one is present to sup- 
port the case of the opposite parties. 

Rule 49 (8) rads 

“Where the Consolidation Oficer re- 
jects the objection, he shall cause a notice 
of rejection of objection to be served on the 
tenure-holder, ere, however, in accept- 
ing any objection, the Consolidation Officer 
finds it necessary to make any alteration in 
the Provisional Consolidation Scheme, he 
shall cause a revised extract in C. H. Form 
23 to be served on the tenure-holder con- 


cerned free of cost. The objection under 


‘sub-section (1) of Section 21 shall not be 


deemed to be disposed of until the aforesaid 
notice rejecting the objection or, as the case 
may be, the revised extract has been served 
on the tenure-holders concerned.” 
Under this Rule, therefore, it is incumbent 
on the Consolidation Officer, when he finds 
it necessary to make a change in the Provi- 
sional Consolidation Scheme to serve a re- 
vised extract in C. H. Form 28 on the tenure- 
holder concerned free of cost, In para 9 
of_the writ petition an allegation has been 
made by the petitioner that C. H. Form 28 
was neither ever issued nor served on her 
and that she came to know about the orders 
passed by the Consolidation Officer for the 
t time on 7-9-1967 when his staff visit- 
ed the spot in connection with demarcation 
of the Chaks. In the counter-affidavit filed 
by Opposite Party Mahraj Singh the only 
averment made in respect of allegations in 
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para 9 of the petition is that “the Pairokar 
of the petitioner Bade Singh was aware o 
all the proceedings as he was present on all 
dates and occasions.” It is thus obvious 
that the petitioners allegation that C. H. 
Form 23 was not served on her has not 
been denied by any of the opposite parties. 
Tt has, therefore, to be accepted as correct. 
4, Rule 49 (8) inter alia provides 
that the objection under sub-section (1) of 
Section 21 shall not be deemed to be dis- 
osed of until the aforesaid notice rejecting 
e objection or, as the case may be, the 
revised extract has been served on the 
tenure-holders concerned. 

A In view of this provision, there- 
fore, the petitioner was within her rights 
to file the appeal after she had come to 
know of the changes made in her Chak by 
obtaining a certified copy of C. H. Form 23 
on 10-9-1967. In any case, even if there 
was a delay of six days in filing the appeal, 
as has been held by the Deputy Director, 
it was a fit case in which he should have 
condoned the delay in view of the fact that 
the petitioner has not been served with the 
C. H. Form 28 as required under the afore- 
said Rule. In this view of the matter I am 
of opinion that the order passed by the Set- 
tlement Officer and the Deputy Director are 
inot sustainable, , 

6. In the result, this petition is 
allowed. The impugned orders of the Set- 
tlement Officer aad the Deputy Director are 
quashed. The Settlement Officer is di ected 
to restore the appeal of the petitioner and 
to hear and decide it on merits after hearing 
the parties, Parties shall bear their own 


costs. 
Petition allowed. 
. . 


AIR 1971 ALLAHABAD 890 (V 58 C 98) 
C. D. PAREKH, J. 

State of Uttar Pradesh, Petitioner v. 
The District Registrar, Meerut and another, 
Opposite Parties. 
- Civil Mise. Writ Petns. Nos. 2605, 
2606, 4026 and 4027 of 1967, D/- 28-12 
1970, 


(A) Registration Act (1908), Section 72 
— District Registrar is not competent to 
determine vires of notifications issued by 
State Govt. under Section 78 — It is only 
the Civil Courts which can do so — (X-Ref: 
— Registration Manual, Rule 220). 
(Paras 14, 15, 16) 
(B) Registration Act (1908), Section 78 
— Levy of ‘fee’ as contained in (U. P.) Noti- 
fications (Finance (M) Department No. 
M-2847/X-465-47 dated 16-12-1947 and 
Finance (S) Department No. S-6665/X-497/ 
50 dated 3-1-1951 and Notification No, AST 
2358/X/221/1957, dated 30-7-1957} relat- 
ing to registration amounts to imposition of 
‘tax’ and is ultra vires the Act and is inope- 
Mi teal ee ee 
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rative — (X-Ref: — Constitution of India, 
Article 265) — ATR 1954 SC 282 and AIR 
1954 SC 388 & AIR 1954 SC 400 & AR 
1964 Punj 492, Rel. on. (Paras 29, 30) 
The Notifications aforesaid to the ex- 
tent to which the table of fee contained 
therein relate for the registration of docu- 
ment are ultra vires of the Act and are in- 
operative. (Para 80) 
Cases Referred: Chrogological Paras 
(1964) ATR 1964 Prnj 492 (V 51) = 
ILR (1964) % Punj 681, Delhi 
Cloth and General Mills Co. Ltd. v. 
Chief Commr., Delhi ; 4, 28 
(1954) AIR 1954 SC 282 (V 41) = 
1954 SCR 1005, Commr. Hindu 
Religious Endowments Madras v. 
Sri Lakshmindra Thirtha Swamiar 26 
(1954) AIR 1954 SC 388 (V 41) = 


1954 SCR 1055, Ratilal Panachand 
Gandhi v. State of Bombay 27 


- (1954) AIR 1954 SC 400 (V 41) = 


1954 SCR 1046, Sri Jagannath 
Ramanuj Das v. State of Orissa 27 


M. N. Shukla, for Petitioner, XK. C., 
Agarwal, for Opposite Parties. 
ORDER :—These are four writ_ peti- 


tions. Writ petitions Nos. 2605 and 2606 
of 1967 have been filed with the prayer for 
quashing the order passed by the District 
Registrar of Meerut dated 16-11-1966. 

2. In writ petition No. 2605 on the 
application of the Modi Spinning ` and 
Weaving Company Limited, purported - to 
have been moved -inder Rule 220 of the 
Registration Manual, the District Registrar 
Meerut held that certain notifications issued 
by the State Government under Section 78 
of Act No. 16 of 1908 as ultra vires*and in- 
operative. He has directed that the Sub- 
Registrar Ghaziabad was only entitled to 
realise the copying charges from Modi 
Spinning and Weaving Company Limited 
and not the amount of Rs. 50,011/- (as 
demanded by the Sub-Registrar) for the 
Registration of the mortgage .deed present- 
ed by the Company for registration. He 
further directed that after deducting a sum 
of Rs. 100/- the balance of the amount 
that is Rs. 49,911/- be refunded to the 
Company. 

3. In Writ Petition No. 2606 simi- 
lar order has been passed on the applica- 
tion of Modi Industries Limited, Modina- 
gar, Meerut who wanted to get registration 
of a supplementary trust deed of Rs. 50 
laks. The District Registrar held the noti- 
fications to be ultra vires and inoperative 
and directed the Department to realise rea- 
sonable copying charges which he assessed 
to Rs. 100/- and further directed that the 
balance of the amount that is Rs. 49,959/. 
be refunded to Modi Industries Limited. 

4, The facts of ‘the case may 
briefly be stated thus:— That Modi 
Spinning and Weaving Company Limited, 
Modinagar, Meerut and Modi Industries 
Limited, Modinager, Meerut presented two 
documents separately for registration before 
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Sub-Registrar, Ghaziabad, -each one of the 
documents namely the mortage deed and 
the supplementary trust deed were valued 
at Rs. 50/- Lakhs. The Sub-Registrar de- 
manded Rs. 50,011/- as fee for registration 
from Modi Spinning and Weaving Com- 
pany Limited for registration of the mort- 
gage deed and demanded a sum of Rupees 
50,059/- from Modi Industries Limited as 
fee for registration of the supplementary 
trust deed. Against the demands so made 
the two Companies made representations 
separately to the District Registrar through 
the Sub-Registrar, Ghaziabad, purporting to 
be under Sections 82, 78, 79 and 80 of 
the Indian Registration Act, 1908 and Arti- 
cles 19 and 265 and Schedule VII, List 2 
Entry No. 66 of the Constitution of India, 
They submitted in their representations 
that the demand made by the Sub-Registrar 
was illegal and ultra vires and irrecoverable. 
These companies, however, to secure the 
registration of the documents requested the 
District Registrar to record the protest and 
issue directions to the Sub-Registrar to the 
effect. The District Registrar Meerut on 
22-2-1966 directed the Sub-Registrar Ghazia- 
bad that the document presented by the 
Companies may be registered after realis- 
ing the full fees in accordance with the 
Rules in force. He also observed that it 
was not possible either for the Sub-Regis- 
trar or the District Registrar to remit any 
portion of the fees realised in accordance 
with the Rules in force. Thereafter the 
documents, as it appears were presented 
before the Sub-Registrar by the Companies 
aforesaid and the Sub-Registrar, Ghaziabad 
realised the amount of Rs. 50,011/- for the 
registration of the mortgage deed from 
Modi Spinning and Weaving Company 
Limited and Rs. 50,059/- fom Modi Indus- 
tries Limited. These two companies by 
another application moved the District Re- 
gistrar in the matter under Rule 220 of the 
Registration Manual, for refund of fees al 
leged to have been charged in excess by the 
Sub-Registrar, Ghaziabad. The Companies 
in the application moved before the District 
Registrar raised the plea that the so-called 
fees prescribed by the State Government 
for the registration of the documents is in 
fact not a fee but in its very nature amounts 
to a tax and the notification issued by the 
State Government prescribing the said fees 
is ultra vires and inoperative. They had 
set out following two reasons for challeng- 
ing the same, 

“1. That the fee is not deposited in a 
separate head or account, but is merged in 
the general revenue of the State. It is not 
solely used for the maintenance of the 
Registration Department, but goes into a 
consolidated fund, which is utilized for 
other various Governmental functions. 


9, That there is no reasonable correla- 
tion between the fee levied and the main- 
tenance cost and the administration of the 
Registration Department. The purpose 
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the Registration Act has no relation to the 
paying capacity of an individual and as 
such it does not levy fees on the basis of 
the capacity of an individual to pay.” 


The companies, therefore, prayed by 
a separate application that although the 
documents have been repeiered on payment 
of fees on protest as. demanded ‘by the 
Sub-Registrar Ghaziabad but they are en- 
titled to the refund of the amount of fee as 
it was not a fee but a tax imposed on them. 
The District Registrar in Misc. Case No. 2 
of 1966 relying upon the case, Delhi Cloth 
and General Mills Co, Ltd. v. Chief Commr., 
Delhi, reported in AIR 1964 Punj 492 
held that the notifications on the basis of 
which the Sub-Registrar, Ghaziabad demand- 
ed and received payment of the said fees as 
Registration fees from the Companies was ultra 
vires_and. inoperative, He also held that 
the department was only entitled to realisa 
only the reasonable copying charges in each 
of these cases and assessed it at Rs. 100/- 
and ordered the payment of the balance of 
the amount to the Companies. Against this 
order of the District Registrar the State of 
U. P. has preferred these two writ petitions, 


5. _ Modi Industries Limited and 
Modi Spinning and Weaving Company 
Limited, Modinagar have also preferred two 
separate writ es being Writ Petitions 
Nos. 4026 and 4027 of 1967. They have 
challenged the various notifications issued 
under Section 78 of the Indian Registration 
Act No. XVI of 1908 as being invalid, un- 
constitutional and ultra vires. They have 
alleged that the levy of proposed fees under 
the notifications, amounts to imposition of 
tax pod pe me is ultra vires. The ele- 
ments of quid pro quo are missing and 
lacking in the ety of such fees, the levy 
amounts to levy of tax and hence the 
notifications are ultra vires, They have fur- 
ther alleged that the fee is not donosited in 
a separate head or account, but is merged 
in the general revenue of the State, it is 
not solely used for the maintenance of the 
Registration Department but goes into a 
consolidated fund, which is utilised for other 
various governmental functions. Further 
plea_on their behalf is that there is no rea- 
sonable correlation between the fee levied 
and the maintenance costs and the adminis- 
tration of the Registration Department. 
The purpose of the Registration Act has na 
relation to the paying capacity of an indivi 
dual and as such it does not authorise the 
levy fees on the basis of the capacity of 
an individual to pay. 


6. It has been maintained on behalf 
of the State that the notifications are legal 
valid and effective and not ultra vires and 
the orders of the District Registrar dated 
16-11-1970 passed separately on the appli- 
cations of the two Companies are contrary 
to law and manifestly erroneous. I would 

with this point along with the point that 
has been taken on be of the petitioners 
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7. It has been contended on behalf 
of the State that the District Registrar had 
no jurisdiction to hold that the notifications 
issued under Section 78 of the Registration 
Act are ultra vires. The argument is that 
the District Registrar under the Act does 
not act as a Court and without notice to 
the State Government, even if he was sitting 
as a Court he could not decide the vires of 
any notification issued by the Government. 
According to the learned Counsel for the 
State the District Registrar is a creation of 
the Act, and under Rule 220 of the Regis- 
tration Manual Act he exercises: the limited 
jurisdiction and is not possessed of the power 
to declare any notification issued under the 
Act as ultra vires, According to the argu- 
ment of the learned counsel the District 
Registrar has limited power under Rule 220 
ain is competent ony to decide the amount 
of fee chargeable under the Rule, but if the 
fees so charged by the Sub-Registrar is in 
excess of the amount provided under the 
Rule then and then only he can order the 
refund of the amount; otherwise he has ne 
power to do so. 


8. It ‘has further been argued on 
behalf of the State that the District Regis- 
trar while passing the impugned orders ig- 
nored the orders dated 22-2-1966 passed by 
his predecessor and when once the point was 
decided against the Companies subsequent 
he could not have passed the order annul- 
ling the earlier order passed by his prede- 
cessor. The learned counsel for the State 
also contended that the District Registrar 
under the Act has no power to any fee 
or to determine any reasonable amount of 
fee. For the grounds aforesaid, the learned 
State Counsel submitted. that the District 
Registrar, Meerut exceeded his jurisdiction 
in passing the impugned order dated 16-11. 
1966. 


: 9. I would like to decide the two 
writ petitions filed on behalf of the State on 
all other grounds except the one for which I 
have indicated earlier, that I would decide 
the point along with the writ petitions filed 
by the Companies. 


10. For the purposes of determina- 
tion of the ground urged before me on 
half of the State it may be necessary to exa- 
mine the scheme of the Act in relation to 
the points urged. For the ad gee of the 
Act the State Government has the authority 
to form districts and sub-districts and it may 
appoint such persons whether public officers 
or not as it thinks appropriate, to be Regis- 
trar of the Sub-Districts and to be sub- 
Registrar of Sub-Districts as it may form, 
The provisions are contained in Sections 
and 6 of the Indian Registration Act. Under 
Section 7 of the Act the State Government 
shall establish in every district an office to 
be styled the office of the Registrar and in 
every sub-district an office or offices to be 
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styled as the office of the Sub-Registrar or 
the offices of the Joint Registrar. 

1l. Under Section 28 of the Act 
every documents mentioned in Section 17 
sub-section (1), clauses (a), 24 (e), (d) and 
(e); Section 17, sub-section (2) in so far as 
such document affects immovable property 
and Section 18, clauses (a), (b), (c) and (cc), 
shall be presented for registration in tha 
office of a Sub-Registrar within whose sub- 
district the whole or some portion of the 
property to which such document relates is 
situate. Under Section 80 of the Act am 
Registrar may in his descretion receive an 
register any document which might be re- 
poised by any Sub-Registrar subordinate to 

i Under Section 82 of the Act, every 
document to be registered under the Act, . 
whether such registration be compulsory or 
optional, shall be presented at the proper 
Registration office, by some person executing 
or claiming under the same, or, in the case 
of a copy of a decree or order, or by his 
representative or assignee of person, or by 
the agent of such person, or assignee duly 
authorised by power of attorney executed 
and authenticated in manner provided under 
the Act, ' 

Before the registration of any document 
the Registering officer is required to make 
certain enquiries under Section 84 of the 
Act. The duties of the registering officer on 
presentation of document for registration is 

iven in Section 52 of the Act. When a 

ocument is admitted for registration the re- 
gistering officer is required to make endorse- 
ment and to comply the requirements of 
Section 52 of the Act. Under Section 80 of 
the Act all fees for the registration of docu- 
ments under the Act is payable on the pre- 
sentation of such document. Various other 
formalities connected with the registration of 
document are required to be performed by 
the Sub-Registrar. Then there are special 
duties which the Sub-Registrars are required 
under Section 64 and some special duties 
are required to be performed by the Regis- 
trar under Section 66 of the Act, 


12. Sub-Registrar under Section 7I 
is required to record his reasons, if he re- 
fuses to register a document and that order 
is appealable to the Registrar under Section 
72 of the Act. Under Section 73 of the Act 
when there is a r by the Sub-Registrar 
to register a document on the ground of de- 
nial of execution, application may be filed to 
the Registrar to whom such Sub-Registrar is 
subordinate in order to establish the right to 
have the document registered. Section 74 
prescribes the procedure to be observed by 
the Registrar on such application. Section 75 
prescribes the procedure and the mode in 
which the Registrar is required to exercise 
his powers and in case of refusal by the 
Registrar he is required to endorse his rea- 
sons therefor and the order of the Registrar 
is non-appealable. 


In case of refusal by the Registrar to 
register a document, a suit is required to be 
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filed by the aggrieved party under Sec- 
tion 77 of the et Under Section 78 of 
the Act the State Government shall prepare 
a table of fees (a) for. the registration of 
documents; (b) for searching the registers; 
(c) for making or granting copies of reasons; 
entries on documents, efore, on or after 
registration; and of extra, or additional -fees 
payable for every registration under Sec- 
tion 80; for the issues of commissions; for 
filing translations; for attending at private 
residences; for the safe custody and return 
of documents; and for- such other matters ag 
may appear to the State Government neces- 
sary for the purpose of the Act. 


_ 18. Under Section 79 a table of 
fees on presentation of documents is requir: 
ed to be published in the Official Gazette, 
and a copy thereof in English and the Ver- 
nacular language of the district shall be 
exposed to public view in every Registration 
office, All ee for the registration of docu- 
ments under the Act is made payable on the 
presentation of such documents, 


14, From the scheme of the Act as 
enunciated above’ it is clear that the Dist- 
rict Registrar under the Registration Act is 
a creation of the Act and he exercises only 
those powers that have been given to him 
under the Act. It is also clear that he does 
not' exercise the powers of a court. Of 
course he sits in appeal against the orders 
of the Sub-Registrar under Section 72 of the 
Act, but the powers therein also.are limited 
yowers. Under -Section 72 he can only 
Rirect the document to. be registered by the 
Sub-Registrar refusing the registration on the 

ound, other than denial of execution. Al. 
ong he exercises powers as an appellate 
authority under ` 
as a court. The registration fee, as has 
been observed in the foregoing discussion, is 
payable on the presentation of the docu- 
ment. The amount of fee is required to be 
fixed by the State Government‘and not by 
any other authority. The fee, if not paid 
on the presentation of document, the Sub- 
Registrar may not ‘proceed to observe other 
formalities. The fee ‘having been_ paid’ on 
the presentation of document, the Sub- 
Registrar is not precluded. from- proceeding 
to observe. further : formalities under the 
law.: In either case the District Registrar ‘is 
not. competent or has not been invested 
with any power to issue direction to” the 
Sub-Registrar. As I have already mention- 
ed above the District Registrar can direct 
registration under Section 78 of the Act 
provided the Sub-Registrar has refused 
registration on account of non-admission_of 
the execution of the document., The Dis- 
trict Registrar may on application under 
conditions of that section, direct the Sub- 
Registrar to register the document. In my 
opinion, in no case the District Registrar 
can order the Sub-Registrar to register the 
document without payment of the registra- 
tion fee fixed under the Act. The Dis- 
trict Registrar even if he considers that the 


the Act, he does not sit- 


- He had no juris 
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fee fixed by the State Government is ultra 
-vires and illegal. or unconstitutional, it is not 
within his power of competence sitting as 
a District: Registrar to’ determine the‘ vires 
of the various notifications issued under the 
Section 78 by-the State Government and 
give directions to the Sub-Registrar. ' 


15.  - Under Rule. 220 of the Regis- 
tration Manual the District Registrar enjoys 
a very limited Power. Rule 220 is a rule 
which invests the District Registrar to order 
refund of fees in the event of registration 
being refused. or not taking place or for 
other similar reasons but in no circumstances 
the District Registrar can order the refund 
of the fees, where such fees has. been earned 
by the State Government. In my opinion, 
he had no jurisdiction ‘to hold that the 
various notifications issued under Section 78 
of the Act are ultra vires. The power to 
declare any notification being contrary to 
the Act, rule or Constitution is ‘cast upon the 


courts. 


16. As I have observed earlier the 
District Registrar under ` the ‘Act does not 
exercise the powers of the ‘court and his 
powers are very limitéd and are exercisable 
within the four corners of the Act. He is 
not competent to give such ‘declaration as 
given by the District Registrar Meerut. From 
the construction of Rulé 220 it ‘can be said 
that the District Registrar can only order 
‘the refund of fees, provided .it is in‘ excess ` 
of the amount that is chargeable under the 
notification or where the. registration has 
been refused.or has not taken place, but he 
cannot direct the re of fees as excess, 
where the fee has been charged by thel- 
Sub-Registrar and earned by the State Gov- 
ermment according to the notifications issu- 
ed under Section 78 of: the Act.:It is another 
matter, if the notifications are not legal and 
valid, it may be for the courts to declare the 
same being illegal and invalid but assuming 
that furisdiction of declaration in himself the 
District Registrar, in my opinion, is not com- 
petent to-pass an order of refund. 


17. Fixation of fees is a matter 
.which relates to the power and this power 
of levy of fee has been assigned by the Act 
to the State Government, What is the rea- 
sonable amount of fee that may be charged 
for.copying or other work that has also to be 
fixed a e State Government. Under Sec- 
tion 78 of the Act the State Government is 
required to prepare a table of fees payable 
for making or granting copies. The District 
Registrar: has not been given the power to 
fix any fee as ‘reasonable fee’ for any pur- 
pose.. In my opinion, therefore, the two writ 
petitions filed on behalf of the State must 
succeed. I hold that the orders passed by 
the District Registrar, -on the application 
of both the sa aor is without jurisdiction. - 
: iction to pass the impugned 
order dated 16-11-1966, copies of which 
have been filed, as Annexure. to the Writ 
petitions and both the orders are quashed. 


894 AI. [Prs, 18-28] State v. Dist. Registrar, Meerut (C. D. Parekh J.) 


18. In the.other two petitions Nos. 
4020 and 4027 of 1967 filed by the petitioner 
companies it has been prayed that the Noti- 
fication finance (M) Department No. M-2847/ 
X-465-47 dated 16-12-1947 and Finance (S) 
Department No. S-6665/X-497/50 dated 
8-1-1951 and Notification No. AST.2358/X- 
221/1957, dated 80-7-1957 are invalid, un- 


constitutional and ultra vires and the pro- 
seeding before the Sub-Registrar relatin 
to the le 


vy of charges on the pucrteage de 
and the supplementary trust deed 
ed. 


19. According to the learned coun- 
sel for the petitioner the levy of fee as con- 
tained in these notifications amounts to im- 
position of tax and there is no element of 
quid pro quo between the levy and the 
maintenance costs and the administration of 
Registration Department. According to the 
petitioner the purpose of the Registration 
Act has no relation to the paying capacity 
of an individual. Section 79 of the Act 
does not authorise the levy of fees on the 
basis of the capacity of an individual to pay. 
The fee so realised is not even deposited 
in a separate head or account, but is merged 
in the general revenue of the State. It is 
not solely used for the maintenance of the 
Registration Department but goes into a 
consolidated md, which is utilised for 
various other Governmental functions, be- 
sides the Registration Department. 


20. The learned counsel for the 
petitioner Sri Shanti Bhushan during the 
course of arguments confined the challenge 
of the said notifications within a narrow 
compass. The learned counsel stated that 
the notifications aforesaid are beyond the 
limits of the powers as contemplated by Sec- 
tions 78 and 79 of the Indian Registration 
Act inasmuch as the element of quid pro quo 
between the registration fees charged and 
the services rendered by the Registration 
Department for the registration of a docu- 
ment are missing and lacking, According to 
the learned Counsel there is no reasonable 
correlation between the fees levied and the 
maintenance of the administration of the 
Registration Department. The fees so levied 
and realised are deposited in a common ac- 
count namely consolidated fund and is uti- 
lized for all Government functions. 


a1, Sri V. K. Mehrotra - learned 
Standing counsel in rey stated that the 
notifications are legal, valid and effective and 
are not ultra vires. 
of the powers as contemplated by Sections 78 
and 79 of the Indian Registration Act. His 
contention is that the object of the Registra- 
tion Act is to guard against fabrication of 
false documents of title from time to time 
by insisting that all documents of the type 
as contemplated by the various sections of 
the Act be produced for registration within 
the limited period or time from the date of 
their execution so that they may be entered 
in the public registers. This is done to 
procure a conclusive guarantee of the genui- 


e quash: 


They are not in excess- 
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neness of the instruments and to provide a 
record from which persons who may desire 
to enter into and deal with the properties 
affected by the instruments, may be able ta 
obtain information about them, The Regis« 
tration Act and the registration of document 
according to the learned counsel, therefore, 
gives certainty of the titles of the individuals 
and prevents the operation of fraudulent and 
secret transactions. 


The registration of document not only 
provides this guarantee but also gives notice 
to all paneas interested in dealing with any 
particular land to know the exact position 
of the title concerning that land with which 
they are to deal. The Registration Act thus 
provides a security to all persons against 

ud and against injuries to their rights. 
The maintenance of registers according to 
the Act provides a short locker to the title 
deed for all times to come for their safe 
custody as the documents are copied out in 
various books and registers maintained by 
the department and if the original is even 
lost by the individual concerned the regis« 
tration office provides them with the copy 
of the title deed. For these reasons, tha 
learned counsel stated that the registration 
of document is done primari in publio 
interest and the element of special benefit to 
an aiaa is the secondary aspect of the 
matter, 


22. It has further been stated by 
the learned counsel for the State that in 
every case it is not necessary that the fee 
collected must be approximate to the expen- 
ses incurred by the Government in perform- 
ing particular services for the benefit of 
the individual. In some cases the amount 
of fees so collected from an individual may 
appear to be out of proportion to the costs 
likely to be incurred in rendering services to 
that individual but if the services rendered 
is generally taken into consideration the im- 
pot so made on the individual would not 
oose the character of fee. The argument is 
that it is not possible to correlete the amount 
of fee charged from an individual with the 
amount of services rendered by the registra- 
tion, of document. The fee according to the 
learned counsel is charged from an indivi- 
dual but the services are rendered not only 
at the time of the registration of the docu- 
ment and copying the same in the registers 
maintained by the Department but it is a 
service which the department renders in per- 
petuity to the benefit of the individual and 
to all concerned who may be interested in 
dealing with the property covered by the 
registration. It also comes to the notice of 
the whole world that the document so exe- 
cuted and registered is in existence and thus 
the public interest is regulated. 


_ 98. Sri V. K. Mehrotra on the basis 
of the statement contained in para 8 (a) of 
the counter affidavit dated 7-12-1968 filed 
by Sri V. B. Khare on behalf of the State 
of U. P. stated that the amount of fee rea- 
lized as a registration fee is merged in the 
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general revenue of the State of U, P. The 
amount so realized and deposited as apart 
from the general revenue of the State is 
spent not only on the establishment of the 
registration department but on other ac- 
counts as well. He further stated that this 
is done under the Constitutional provisions 
as provided in Chapter I Part XII, Arti- 
cle 266 and other Articles of the Constitu- 
tion. The contention is that such inclusion 
of the amount of revenue received by way 
of registration fee, into the general revenue 
of the State is fully authorised and the rules 
as framed under the Constitution justify the 
same. This revenue forms part of the con- 
solidated fund of the State and besides the 
maintenance of the registration department 
if the amount is spent after merger in the 
consolidated fund, for maintaining the other 
channels of administration, the fee so rea- 
lised does not loose its character, 


24, According to Sri Mehrotra, it is 
done under the reaulatory power and such 
realisation of fee and the merger of revenue 
is done in public interest. 


25. In my opinion, in this case the 
petitioner companies have challenged the 
executive action of the State Government. 
The preparation of the table of fees for the 
registration of documents is the executive 
action and the legality of this action of the 
State Government is, therefore, being ques- 
tioned. The working and the legality of the 
notifications aforesaid in respect of the pay- 
ments of fees contemplated to be paid on 


the presentation of documents to the 
authorities for registration of docu- 
ments is challenged. I am therefore 


not required to consider various other 
aspects of the matter which have 
been tried to be brought out at the 
ar. The simple question therefore which I 
propose to decide is whether by the impugn- 
ed notifications aforesaid the State Govern- 
ment could fix such fees for registration of 
documents which have been stated in the 
table contained in the said notifications. 


26. Both parties have placed reli- 
ance on a case reported in AIR 1954 SC 
282 the Commissioner, Hindu Religious En- 
dowments Madras v. Sri Lakshmindra Thir- 
tha Swamiar where the Supreme Court has 
observed on careful examination that the 
element of compulsion or coerciveness is 

resent in all kinds of imposition, though in 
Afferent degrees and it is not totally absent 
in fees. According to the Supreme Court 
the Compulsion or coerciveness of the pay- 
ment of fees cannot be made the sole or 
even a material criterion for distinguishing 
a tax from fees. 


A distinction has been drawn between 

a tax and a fee and it has been laid down 
that primarily in fact a tax is levied as a 
part of common burden while a fee is a 
ayment for a special benefit or privilege. 

Fees confer a capacity, although the special 
advantage, as for example, in the case of 
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registration fees for documents or marriage 


licences, is secondary to the primary motive 
of regulation in the public interest. Public 
interest according to the Supreme Court 


is at the basis of all impositions, but in a 
fee it is some special benefit which the indi- 
vidual receives. It is the special benefit to 
the individual which is the reason for pay- 
ment in the case of fees; in the case of a 
tax, the particular advantage if it exists at 
all is an incidental result of State action, fee 
is a sort of returns of consideration for ser- 
vices rendered. 


there is really no generic difference þe- 
tween e tax and fees and the taxing 
power of a State may manifest itself in 


special assessments, fees and taxes, 


27. The test, as to words ‘a feg 
and distinguished from the ‘tax’ has 
settled by the Supreme Court. The ruling 
cited above has subsequently been follow- 
ed in two other cases reported in AIR 
1954 SC 888 and AIR 1954 SC 400. Both 
the parties agree that the Supreme Court 
has settled the law. ‘The difficulty, there- 
fore, that is felt by both the parties is 
about the correct application of the law as 
given by the Supreme. Court. 


28, According to the learned coun- 
sel for the petitioners the test as has been 
given by the Supreme Court settles the 
matter in their favour while according to 
the Standing counsel it does not fully cover 
the case. On behalf of the petitioners reli- 
ance has been placed on a Division Bench 
case of Punjab High Court at Delhi re- 
ported in AIR 1964 Punj 492. 


29. Applying the test as laid down 
in the above decision of the Supreme Court 
and by the Punjab High Court, I am clear- 
ly of the opinion that under ‘the table of fees 
attached to the impugned notifications the 
State Government has not fixed fees for the 
registration of the documents but it 
tried to fix and impose a tax. The very 
nature of it shows that it has determined the 
so called fees as graduated tax. My rea- 
sons are as under :— 


“(1) That the alleged fee is not depo- 
sited in a separate head or account but is 
merged in the general revenue of the State. 
It is not solely used for the maintenance of 
the registration department but goes into a 
consolidated fund which is utilised for various 
other governmental ctions. This is an 
incident of tax and not that of fee, 
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2) That there is no reasonable correla- 
tion between the fee levied and the cost of 
maintenance and administration of the regis- 
tration department. 

(8) That the table of registration fee as 
fixed has a correlation with the capacity of 
an individual to pay but neither the pur- 
pose nor the object of the Act discloses any 
relation to the paying capacity of an indivi- 


ual. 

(4) The table of registration fee under 
the impugned notifications shows the gradu- 
ated nature and is leviable on the value of 
the property and not on the nature of the 
document.” : 

80. For the reasons given by me 
the writ petitions Nos. 4026 and 4027 of 
1967 filed by the Companies must succeed. 
I, therefore, allow the writ petitions Nos. 
4026 and 4027 of 1967 and hold that the 
notifications aforesaid to the extent to which 
the table of fee contained therein relate for 
the registration of document are ultra vires 
of the Act and are inoperative. The docu- 
ments as stated above have now been regis- 
tered on payment of fees under protest by 
the petitioners, the amount of so called fees 
realised by the Sub-Registrar under po 
from the petitioners is liable to be refunded. 
Of course, the petitioners are liable to pay 
such amount of registration fee which may 
be fixed by the State Government according 
to law. The petitioners would therefore, be 
entitled to the refund of such amount which 
may be found in excess of the amount that 
may be prescribed by the State of U. P., 
as fee for the registration of documents. 

y All the four writ petitions parti- 
ally succeed and partially fail and are dis- 
posed of acardingiy But in view of the 
partial success of the writ petitions Nos. 4026 
and 4027 of 1967 filed by the petitioners 
Companies and in view of the partial suc- 
cess of the writ petitions Nos. 2605 and 2606 
of Tr filed by the State of U. P., I make 
no orders as to costs. 

Petitions partly allowed. 
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AIR 1971 ALLAHABAD 396 (V 58 C 99) 

; J. S. TRIVEDI, J. 

Union of India, Appellant v. Ex. Kanor 
Ranbir Singh Sidhu, Respondent, 

Second Appeal No. 1683 of 1969, D/- 
4-12-1970, from judgment .of Onkar Singh, 
Addl. Dist. J., Meerut, D/- 29-1-1969. 

(A) Army Act (1950), Section 19 — 
Section 19 is independent of Section 45 and 
gives an independent power to the Central 
Government to dismiss or remove persons — 
However the power should be exercised in 
accordance with the Act and Rules if any 
framed — (K-Ref: — Section 45). 1968 Lab 
IC 60 (Delhi), Dissented from. (Para 8) 

(B) Civil P. C. (1908), Sections 100, 
101 — Party requesting for deletion of re- 
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lief cannot raise it in second appeal. 


: a 4) 

Cases Referred: Chronological Paras 
(1968) 1968 Lab IC 60 (Delhi), 

S. K. Rao v. Union of India 1, 8 


(1967) Writ Petn. No. 220 of 1960, 

D/- 12-1-1967 (SC), Rajendra Pal 

v. Union of India 

J. N. Tiwari, for Appellant; Gopi Nath 

Kunjru, for Respondent, 
JUDGMENT :— The laintiff-respon- 
dent was appointed a Second Lieutenant in 
the Regular Patiala Army on 28th February, 
1988. During the Second World War he 
was mobilised for war services and was pro- 
moted to the substantive rank of Captain on 
28-2-1942. He returned to Patiala on 15-7- 
1942 and was promoted to the rank of an 
Acting Major on 5-4-1948. He came under 
Indian State Force’s Officer’s Scheme with 
the rank of Acting Major under the Super- 
imposed India Emergency Commission. This 
Scheme was to remain in force during the 
duration of War only. On 5th June, 1945 
he was reverted to the Patiala Infantry 
Training Unit as second-in-command and the 
Indian Army Superimposed Emergency Com- 
mission was held in abeyance. He was 
again reverted to the Indian Army Establish- 
ment as the serving Indian State Forces 
Officer with effect from 29th June, 1947 for 
a period of three years with seniority as sub- 
stantive Captain from 5th of July, 1948. On 
17th June, 1948, he was appointed a Com- 
mandant Refugee Camp Jammu and con- 
tinued to act as Commandant till March 1949 
and on 17th March, 1949, he applied to the 
Military Secretary Army Headquarters for 
regularising the acting rank of Brigadier on 

is appointment as Commandant and for 
regularising his seniority of services for pro- 
motion and appropriate epee utente under 
the Post-war Policy. On 4th June, 1949, the 
Ministry of Defence granted regular com- 
mission to him in the Indian Army Force 
with effect from 12th April 1949 and with 
seniority as indicated against his namé — 
“Ranbir Singh (S. S. 11421 Now I. C. 4818 
Sikh Regiment with seniority as Secon 
Lieutenant from 26th January 1945 and as 
Lieutenant from 26th July 1946”, 


According to him, the notification 
sought to adversely affect his seniority in 
emoluments and he, therefore, made a com- 
plaint under Section 117-A of the Indian 
Army Act on 29th of June, 1949 claiming 
Brigadier’s pay and rank etc. Not only was 
his complaint rejected but repeated repre- 
sentations which he made subsequently to 
the various authorities were so rejected. 
and finally by order dated 5-10-1951 he was 
informed to abstain from addressing any 
more appeals on points in respect of which 
orders of the Central Government have al- 
ready been passed. It was also mentione 
therein that failure to comply with this 
direction may lead to the compulsory re- 
moval of the officer, In spite of the above 
specific order of the Central Government, 
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the plaintiff persisted in- his representation. 
A show cause notice for the removal of the 
laintiff from service was thereupon issued. 
e plaintiff was finally removed from ser- 
vice by the order of the Central Govern- 
T which was to take effect. from 15-2- 
954. ‘ 

The plaintiff unsuccessfully filed peti- 
tions and appeals against the order of re- 
moval and the suit out of which this ap- 

eal arises was then filed after notice under 
ection 80, Civil P. C. for the relief that 
order dated 6-2-1954 removing him from 
service is illegal, without jurisdiction, ultra 
vires and inoperative. The trial Court on 
an interpretation of the Indian Army Act, 
1950 and relying on S. K. Rao’s case re- 
ported in 1968 Lab IC 60 (Delhi) held that 
the charge of insubordination being cover- 
ed under Section 42 (e) of the Army A 
the Central Government was not authoris 
to act under Section 19 ignoring Section 42. 
The suit was, therefore, decreed for the 
declaration sought for. The lower appel- 
late Court confirmed the decree of the trial 
Court, hence this second civil appeal. 

2. Learned counsel for the appel- 
lant has contended that the case relied 
upon by the Courts below is in appeal be- 
fore their Lordships of the Supreme 
Court. He has placed his reliance on the 
judgment of the Hon’ble Supreme Court in 
Rajendra Pal v. Union of India (Writ 
Petn. No. 220 of 1960 decided on 
12-1-1967 (SC)) and has contended that in 
the case of a similar or parallel legislation, 
the removal ‘of an Air Force Officer was 
held valid even without any opportunity and 
charges. Article 310, Constitution of India 
provide that except as expressly provided 
y the Constitution, every member of a 
Defence service or of a Civil Service holds 
office during the pleasure of the President. 
Article 811 expressly provides that no per- 
son who is a member of Civil Service shall 
be removed or dismissed otherwise than by 
the authority and the method given therein. 
The express provision contained in icle 
811 in respect of civil servants does not 
apply to Army personnel. Army Act re- 
PAR the law relating to the government 
of the Regular Army. Chapter IV deals 
with the condition of service. The autho- 
rities empowered to terminate and remove 
an y personnel are given in Sections 18, 
19 and 20. Section 18 lays down that 
“every person subject to this Act shall hold 
office during the pleasure of the President.” 
Section 19 is in the following words: 

“Subject to the provisions of this Act 
and the Rules and Regulations made there- 
under the Central Government may dismiss, 
or remove from the service, any person 
subject to this Act”. 

Section 20 empowers the Chief of the 
Army Staff to dismiss or remove from ser- 
vice any person other than an officer and 
reduce to a lower grade or rank any warrant 
officer or a non-commissioned officer. Sec- 
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tion 20 also enumerates the power of various 
officers of dismissal and removal. Chapter 
VI deals with offences. Section 84 deals 
with Offences in relation to the enemy and 
punishable with death. The various offences 
are enumerated from Sections 84 to 70 for 
which an y personnel can be convicted. 
Section 34 to 70 also provide the punish- 
ment by a court-martial of the offences men- 
tioned therein, Under Section 84, if a per- 
son commits any of the offences in relation 
to the enemy, he on conviction by a court- 
martial is liable to suffer death or such 
punishment that may be awarded to him by 
the court-martial. Section 42 which is rele- 
vant is in the following words:— 

“Any person subject to this Act who 
commits any of the following offences, that 
is to say:— 


Aj sacretoenes sie sie ees} 


e) neglects to obey any general, local 
or other order; or 


E) a areata cae 

shall, on conviction by court-martial, be 
liable to suffer imprisonment for a term 
which may extend in the case of the offences 
specified in clauses (d) and (e) to two years, 
and in the case of the offencés specified in 
the other clauses to ten years, or such less 
punishment as is in this Act mentioned. 

Section 45 deals with “unbecoming 
conduct” which is as under: 

“Any officer, junior commissioned officer 
or warrant officer who behaves in a manner 
unbecoming his position and the character 
expected of him shall, on conviction by 
court-martial, if he is an officer, be liable to 
be cashiered or to suffer such less punish- 
ment as is in this Act mentioned; and, if he 
is a junior commissioned officer or a war- 
rant officer, be liable to be dismissed or to 
suffer such less punishment as is in this Act 


- mentioned”, 


Section 71 provides that: 

“Punishments may be inflicted in yes- 
pect of offences committed by persons sub- 
ject to this Act and convicted by court-mar- 
Ual, according to the scale following, that is 
o0 say— 


R death; , 

transportation for life or for any pe- 
riod not less than seven years; 

_ (c) imprisonment, either rigorous or 
simple, for any period not exceeding four- 
teen years; 

d) cashiering, in the case of officers; 
e) dismissal from the service; 
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“A sentence of a court-martial may 
award in addition to, or without any one 
other punishment, the punishment specified 
in clause (d) or clause & or Section 71 and 
any one or more of the punishments speci- 
fied in clauses (£) to (1) of that section.” 


3. According to the learned coun- 
sel for the plaintiff respondent, the words 
“subject to the provisions of this Act and 
the rules” in- Section 19, restrict the right 
of the Central Government to dismiss other- 
wise than on a recommendation of the court- 
martial and Section 19 does not give an in- 
dependent power to the Central Govern- 
ment to dismiss or remove persons. I am 
not prepared to accept this interpretation of 
the Act. As mentioned above, conditions of 
jservice and the power of dismissal and termi- 
mation of service, ete., given in Ss, 18, 19 and 
20 have no bearing or relation with the 
power of a court-martial to punish an Army 
personnel for the offences enumerated in 
the Act. Punishment for offences will not 
restrict the power of dismissal ete, expressly 
given in Sections 18, 19 and 20. Subject 
to the provision of this Act, Secticn 19 is 
only indicative of the fact that the power 
exercisable by the Central Government 
should be in accordance with the Act and 
rules. It is also significant to note that 
. under Section 58 read with Section 54, no 
finding of a Court-Martial is valid unless the 
same is confirmed by the Central Govern- 
ment. If Section 19 is intended to cover the 
case of offences alone, Section 19 becomes 
redundant and the Central Government can- 
not dismiss or remove any person from ser- 
‘vice even though the section expressly au- 
thorises. it to dismiss or remove in accord- 
ance with the rules and regulaticns made 
therein. But if the words “subject to the 
provisions of this Act and the rules” mean 
in accordance with the Act and rules, then 
this power can be exercised in accordance 
with the rules that may be made or in ac- 
cordance with any provision of the Act which 
may hereinafter be added 
tricting the power given in Section 19, 


The court-martial contemplated under 
the Act is an independent body for punish- 
ing an officer who on conviction is ‘found to 
have committed an offence. The power 
given to the President and the Central Gov- 
ernment under Sections 18 and 19 are paral- 
Jel powers to two distinct bodies. Sec- 
tion 18 is only a reiteration of the power 
given by the Constitution. Section 19 is an 
additional power given to a new authority, 
ie, Central Government and has, therefore, 
been made subject to the provisions of Act 
and the rules, No section of the Act res- 
J dismissal or removal con- 
férredby 5. 19. On the other hand, the power 
conférzed. of punishment by the court-martial 
is subjéctsto the confirmation of the Central 
- IGovernihent, Because some other authority 
thas also been conferred power to punish for 
offences, that cannot mean and cannot imply 
that the Central Government is stripped of 
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the power of dismissal or removal. In a 
democratic constitution where President is 
the figure head and acts under the advice 
of the Ministers, the powers conferred under 
Section 19 is to ensure the control of tha 
Central Government also over the Defence 
personnel, It is not disputed that on the 
relevant date there were no rules or regu- 
lations framed under the Act and the Army 
Act was the solitary Act under which action 
had been taken. If no rules and regulations 
have been framed, the power cannot be said 
to be non-existent, The purpose of rules 
and regulations is to serve the purpose of 
the enactment. They cannot go against the 
provisions of the enactment and cannot 
make any change in the provision. The rule 
only could be framed laying down the pro- 
cedure for the exercise of the power given 
in Section 19. With due respect to the ob- 
servations of the Bench of the Delhi High 
Court made in S. K. Rao’s case, 1968 Lab 
IC 60 which is the subject-matter of appeal 
before the Supreme Court, I am not pre- 
pared to accept that Section 19 of the Act 
is not independent of Section 45 and does 
not give an independent power to the Cen. 
tral Government to dismiss or remove per- 
sons. 

The Court below was, therefore, 
wrong in holding that the Central Govern- 
ment had no power to dismiss the plaintiff- 
respondent from the service. e order is 
not challenged on the ground of violation of 
any priaciples of natural justice. A cross- 
objection has also been filed by the plain- 
tiff-respondent wherein it has Paca prayed 
that the plaintif be declared to be continu- 
ing in service and that he should be granted 
a declaration to the effect that he is entitled 
to his emoluments. The cross-objection has 
no force, Firstly the plaintiff-respondent’s 
dismissal has been held valid. Secondly, as 
will appear from the plaint, the prayer 
oe for in the cross-objection was speci- 
fically deleted by the plaintiff. It is, there- 
fore, no: open to him in second appeal to 
ee ior a relief which was specifically de- 
eted. 

; The result, therefore, is that this 
appeal succeeds and the suit of the plain- 
tiff shall stand dismissed and the cross-ob- 
jection is dismissed. In the circumstanceg 
ef the case costs throughout shall be on par- . 

es. 
Appeal allowed. 
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AIR 1971 ALLAHABAD 398 (V 58 C 100) 
S. N. DWIVEDI AND H. C. P. 
TRIPATHI, JJ. 

Baijnath, Appellant v. Lakshmi Narain 
and others, Respondents. 

Ex. Second Appeal No. 2254 of 1967, 
D/- 26-11-1970, against decree and judg- 
ment passed by K. C. Sharma, 2nd Temp. 
Civil ard S. J., Allahabad, D/ 11-5-1967. 


BO/CO/A654/71/VSS/G 


1971 


Civil P. C. (1908), Section 52 (1) — A 
holding in which the judgment debtors ac- 
quired rights of bhumidhars by depositing 
their own money after they inherited the 
holding on the death of sirdar cannot be 
attached and sold in execution as prroperty 
of deceased sirdar in the hands of JD's, be- 
cause bhumidhari right is a new right and 
the interest of sirdar is not transferable. 
(X-Ref,: Tenany Laws — U. P, Zamindari 
Abolition and Land Reforms Act, 1950 (1 of 
1951}, Section 153). AIR 1961 SC 1790, 
Followed. (Para 4) 


Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 1790 (V 48) = 

1961 All Lj 716, Rana Sheo 
Ambar Singh v. Allahabad Bank Ltd. 4 


CŒ.. B. Misra, for Appellant; H. P. 
Agarwal, for Respondents. 


DWIVEDI, J.:— This appeal comes to 
us on a reference being made by a learned 
single Judge. It is an Execution Appeal. 


2. The appellant, Baijnath, obtained 
a decree against the property of the deceas- 
ed Ram Charan in the hands of the respon- 
dents, the judgment-debtors. ‘Thereafter the 
appellant put the decree in execution by at- 
aont and sale of a holding. The hold- 
ing was held by Ram Charan as a sirdar 
under the U. P. Zamindari Abolition and 
Land Reforms Act (hereinbelow called the 
Act). After his death it was inherited by 
the judgment-debtors. They later acquired 
the rights of a bhumidhar in the holding by 
depositing the requisite amount of money for 
acquiring the said rights. Presumably the 
amount was deposited by them from their 
own pocket, for there is no finding that the 
amount which they deposited was inherited 
by them from Ram Charan, 


8. The judgment-debtors objected 
to the attachment and sale of the holding 
of which they are now bhumidhars. The 
execution court overruled their objection. In 
appeal, the Civil Judge upheld the objection. 
The Civil Judge held that the holding was 
not the property of the deceased in the 
hands of the judgment-debtors. 


4, Section 52 (1) Code of Civil Pro- 
cedure provides that where a decree is pass- 
ed against a party as the legal representative 
of a deceased person, and the decree is for 
the payment of money out of the property 
of the deceased, it may be executed by the 
attachment and sale of any such property. 
The deceased debtor was the sirdar of the 
holding, It was not a property liable to at- 
tachment and sale. Section 153 of the Act 

rovides that except as expressly permitted 
by the Act the interest of a sirdar shall not 
be transferable. It further provides that in 
certain circumstances sirdar may make a 
simple mortgage of his holding or may gift 
it to an educational institution, But for 
these two exceptions a Sirdar cannot trans- 
fer his holding. As the interest of the de- 
ceased-debtor was not transferable, it is not 
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possible to say that the bhumidhari interest 
which the judgment-debtors have acquired 
by depositing money from their own pocket 
is the propery of the deceased in their 
hands. Bhumidhari right is a new right 
(Rana Sheo Ambar Singh v. Allahabad Bank 
g” All LJ 716 =. (AIR 1961 SC 


1 

5. Accordingly we are of opinion 
that the Civil Judge rightly held that the 
decree-holder could not proceed against the 
holding of the judgment-debtors over which 
they had acquired bhumidhari rights. The 


appeal is dismissed with costs. 
Appeal dismissed. 





AIR 1971 ALLAHABAD 399 (V 58 C 101) 
M. N. SHUKLA, Ff. 


Sita Ram and another, Appellants y. 
Hukmi Ram and another, Respondents. 


Second Appeal No: 988 of 1964, D/- 
29-9-1970, from judgment and decree of 
B. K. Misra, J, Small C. C. Agra, D/- 
11-12-1963. l 

Civil P, C. (1908), Section 11 — A 
question of title actually raised and decided 
in a previous rent suit will operate as res 
judicata in a subsequent title suit between 
same parties if the decree in the earlier suit 
is based on ttle — But if the earlier deci- 
sion actually rested on the relationship of 
landlord and tenant and the finding on title 
was recorded only incidentally or collaterally 
it will not operate as res judicata. (Case law 
reviewed), (Paras 16, 18) 


Where in a previous suit for ejectment 
and arrears of rent the main issue in the suit 
was about the relationship of landlord and 
tenant on which alone the whole decision 
was founded and the other issues were 
decided in terms of the decision on the main 
issue and the question as to who had con- 
structed the house on the demised land was 
gone into for the purposes of deciding the 
main issue, the decision in the rent suit is 
not founded on title and cannot operate as 
res judicata in subsequent suit on title. 

(Paras 16, 18) 

Cases Referred: _ Chronological Paras 

(1968) AIR 1968 All 172 (V 50) = 
ILR (1962) 2 All 790 (FB), Laksh- 
man Prakash v. I.-T. Commr, 

(1961) AIR 1961 Bom 218 (V 48) = 
ILR (1961) Bom 634, Laxman v. 

_,, Saraswati 3 

(1957) AIR 1957 Cal 200 (V 44) = 
97 Cal LJ 158, Sm, Kshiroda v, 
Debendra Nath 

(1956) AIR 1956 All 128 (V 48), 

„_ Barkat Ali v. Mumtaz Ali 

(1955) AIR 1955 Pat 393 (V 42) = 
ILR 34 Pat 324, Raghubans Mani 


10 


Prasad v. Hardeo Singh ~ 95 
(1954) AIR 1954 Pat 443 (V 41) = 

1954 BLJR 802, Ramkaran Singh 

v. Parbati Kuer 12 
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(1949) ATR 1949 All 596 (V_ 86) = 
1949 All LJ 88, Bishun Das v. 


Laxmi Narain 8 
(1948) AIR 1943 All 840 (V 80) = 

ILR (1948) All 884, Lalji Saheb 

y. Munshi Lal I1 
(1921) 63 Ind Cas 762 (Cal), Durga- 

pada Dalal v. Manindra Ukil 18 
(1919) AIR 1919 Cal 181 (V 6) = 

50 Ind Cas 598, Sanaulla Sarkar : 

v. Durga Kanta 14 


S. P. Gupta, for Appellants; Swami 
Dayal, for Respondents. 

JUDGMENT :—This is a defendants’ 
second appeal arising out of a suit for 
possession, damages and mesne prefits in 
respect of a house. The question of law 
which has been sharply debated before me 
in the present case is of some importance 
and may be formulated as under :— 

“What is -the effect of the decision in 
a rent suit about title on a later title suit 
between the parties?” 


2.. The material facts of the case 

are that the plaintiffs claimed themselves to 
be the owners of the house in dispute and 
nioge that they had formerly taken _ the 
land on lease and at that time a Kachcha 
house stood thereon, that they built the 
disputed house in the year 1956, that two 
kothris in suit were let out at Rs. 5/- per 
month to the defendants Nos. 1 and 2, that 
they did not pay rent to the plaintiffs des- 
pite notice of demand and also denied the 
plaintiffs title. The plaintiffs then brought 
a suit against the defendant No. 1 for eject- 
ment and arrears of rent. It was held in 
that suit that the plaintiffs had no title in 
the property in suit and that the defendants 
Nos. 1 to 8 were the owners of the house in 
question and the site thereof belonged. to 
them as lessees of the plaintiffs. The plain- 
tiffs lease stood forfeited, but the plain- 
tiffs’ suit was dismissed on 22-8-1960. That 
suit was numbered as 845 of 1959. The 
laintiffs then filed the present suit for 
eclaration of title and possession over the 
two kothris. The mesne profits and dama- 
ges were also claimed at the rate of Rupees 
10/- per month 

8. The defence to the suit was 
that about 50 years ago the plaintiffs 
father Ninua and one Senda took some lan 
as permanent lessees on a yearly rental of 


Rs. 15/-, that the land was later divided 
between the ancestors of the present in- 
habitants who were to pay e propor- 


tionate rent of the land and that the defen- 
dants and the other residents of the loca- 
lity had been coming down in possession 
accordingly. It was pleaded that previous- 
ly one Chunni Lal, father of Dal Chand, 
took the site of the house in suit on rent 
at a monthly rental of Rs. 8/2/- about 20 
years ago,. that his interest terminated and 
the said house used by him fell down, that 
at that time Ninua and the descendants of 
Senda, original lessees, leased out the site 
of the disputed house to the father of the 
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defendants Nos. 1 and 2 and husband of 
the defendant No. 8 on an yearly rent of 
annas twelve. The house in suit was said 
to have been constructed by the father of 


the defendants Nos, 1 and 2 as permanent 
lessees and the defendants claimed to be in 
possession accordingly. The plaintiffs’ 


right, title or interest in the house in suit 
were denied. It was also pleaded that the 
suit was barred by res judicata. 


4, The trial Court held that the 
suit was barred by res judicata, that the 
plaintiffs were not the owners of the house 
in question and that the defendants were 
not the permanent lessees of the site. With 
these findings the suit was dismissed. The 
Domui went up in appeal against the 

ecree of the trial Court which was allow- 

ed and the suit was decreed. The findings 
recorded by the lower appellate Court 
were that the plaintiffs had constructed the 
house in suit and it belonged to them and 
further that tbe present suit was not bar- 
red by res judicata. Aggrieved by the 
decree of the lower appellate Court the 
defendants have come in second appeal to 
this Court. 


_ 5. The only question canvassed be- 
fore me on behalf of the appellants was 
that the finding in the earlier suit No, 845 
of 1959 of the Court of Munsif, Agra, 
decided on 22-8-1960 to the effect that 
the house in suit was constructed by the 
defendants and not by the plaintiffs was 
binding on the parties and would operate 
as res judicata. That suit was brought by 
Hukmi Ram and Bhajan Lal, the present 
plaintiffs against Sita Ram_ defendant-ap- 
pellant for arrears of rent and ejectment on 
the allegation that he was the plaintiffs 
tenant in the two rooms which are the sub- 
ject matter of the present suit as well. So 
far as the plaintiffs were concerned, the 
suit proceeded entirely on the basis of re- 
lationship of landlord and tenant. The 
contention of the defendant in that suit, 
however, was that he was the tenant of the 
land only and not of the house standing on 
the site which belonged to him and which 
had been constructed by the defendant’s father 
as permanent lessee of the land. He also 
claimed to be paying rent of the site through 
the pines No. 1. It was further contend- 
ed by the. defendant that the plaintiffs as 
well as the other persons were the owners 
of the site. Before coming to the issues 
which arose for decision in that suit and the 
findings which were actually recorded I 
would like to deal with the proposition of’ 
law which has bean argued before me. 


6. The learned counsel for the 
appellant strenuously contended that even 
in a rent suit the decision on the question 
of title pointedly raised and adjudicated 
would operate as res judicata in a subse- 
quent suit of title between the same parties. 
It was argued that the nature of the pre- 
vious suit was wholly irrelevant and what 
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had to be considered was whether the same 
matter was directly and substantially in 
issue between the parties in the earlier liti- 
gation and whether it had been decided. 
As against this the learned counsel for the 
respondents submitted that the decision in 
a rent suit which is based primarily on the 
relationship of landlord and tenant between 
the parties has to be construed in that very 
context and any finding or observation 
recorded on ownership or title cannot be 
deemed to be a matter directly and substan- 
tially in issue or decided in the previous 
suit and, therefore, it would not operate as 
res judicata. 


7. The rival contentions of the 
arties in the present case have in fact 
een raised in serveral decisions and the 

propositions of law stated in that connec- 
tion have sometimes fallen into diametrical- 
ly opposite patterns. One set of decisions 
has countenanced the view that the plea of 
title either raised or decided in a purely 
rent suit is foreign to the nature of that 
suit and hence a finding recorded on that 
point must be deemed to have been record- 
ed only incidentally or collaterally. It 
should, therefore, in no case operate as res 
judicata between the parties in a later title 
suit. A contrary view which has been ex- 
pressed in other decisions is that any find- 
ing recorded or opinion expressed on the 
question of title, though (not ? Ed.) with- 
in the ambit of the rent suit, must be re- 
garded as binding between the parties in 
a subsequent suit. 


8. In my opinion the correct Jegal 
position lies mid-way between these two 
extreme. propositions. It cannot be laid 
down as a general rule that any opinion ex- 
pressed with regard to title in a rent suit 
must be treated as res judicata between the 
arties in a later title suit. On the other 
band. this would also not be a safe propo- 
sition to assert that a palpable decision on 
the question of title raised in a suit for 
rent simpliciter, should be disregarded im 
a title suit as being foreign to the nature 
of that suit. I shall refer presently to the 
authorities which have been cited at the 
bar but the E rule which may be 
safely adopted in this regard seems to be 
that there is nothing ‘incompatible be- 
tween a suit for rent and an adjudica- 
tion on the rights and title of the parties. 
Jt is quite permissible for the Court to go 
into the question of title in a rent suit 
provided the question has been actually 
raised. It may be raised in either of two 
ways. Hither the plaintiff may himself 
base the suit for rent on the pes of title 
as well as lease or the plaintiff may bring 
before the Court only the plea of relation- 
ship of landlord and tenant and the defen- 
dant may challenge the title of the plain- 
tif. In that event, unless the plaintiff ad- 
mits the defendanťs challenge of title, the 
question directly in issue between the par- 
ties will be one relating to title. These are 
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two modes in which the question of titla 
can become the subject-matter of issue be- 
tween the me in a simple rent suit. If the 
parties lead evidence and are heard on that 
point of controversy and the plea is adjudi- 
cated upon by the Court in the rent suit, 
in my opinion the finding recorded in such 
suit will certainly be binding on the parties 
in a later title suit. There can be no fixed 
criterion for ascertaining whether the ques- 
tion of title was directly and substantially 
One crude test 
may be as to whether an issue of title was 
actually struck in the previous suit or not. 
That may be in a large number of cases 
a very safe ‘test but in my opinion that 
cannot be regarded as conclusive. The rea- 
son is that despite an issue sometimes the 
Court may abstain from giving a decision 
on that issue or vice versa, there may be 
a decision even without a clear issue. I am 
in respectful agreement with the view ex- 
pressed in Bishun Das v, Laxmi Narain, 
AIR 1949 All 596 which is as follows :— 


“Not only that an issue expressly raised 
and decided for the purpose of determin- 
ing the right or liability for a particular 
period is to be regarded to be directly and 
substantially in issue and not only collateral- 
ly and incidentally in issue, but also where 
the right or the liability has been determin- 
ed without such an issue having been rais- 
ed and decided such an issue will be deem- 
ed to have been directly and substantially 
i issue and to have been impliedly decid- 


_ A Another relevant consideration 
for coming to the conclusion as to whe- 

er a` matter was directly and substantial- 
ly in issue in the previous suit and was 
ecided is as to whether the judgment in 
the earlier suit was founded on that plea. 
If that point was the basis of the decision 
in the earlier suit, then the conclusion be- 
comes irresistible that the point was “decid- 
ed” in that litigation. If, on the contrary, 
that plea did not form the basis of the 
decision and the Judgment was founded on 
some other ground, the conclusion would be 
that the point was not decided between the 
parties in the earlier suit. This somewhat 
aradoxical situation will be more discerni- 
le where the judgment is delivered on more 
than one issue, either of which may be suffi- 
cient to dispose of the suit. The argument 
which may sometimes be raised in such deci- 
sions may be that since only one of the 
issues was sufficient to dispose of the whole 
case, the decision on another issue such as 
that of title cannot be said to be the basis 
of that decision. It was held in Barkat Ali 


v. Mumtaz Ali, AIR 1956 All 128 as fol- 
lows:— 


“Section 11, Civil P. C..makes any deci- 
sion on question which is directly. and sub- 
stantially in issue res judicata, So where 
there are findings on two issues in a pre- 
vious suit, both findings standing exactly on 
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the same footing and the anen under 
both the heads are substantially involved in 
the decision of the case, the decision on both 
the points must be deemed to operate as res 
judicata, although decision on either may be 
sufficient to dispose of the case.” 

In a Full Bench decision of this Court in 
Lakshman Prakash v. I. T. Commr., AIR 
1968 All 172 (FB) it was observed by Desai, 
C. J~ 


“The law is that when a court decides . 


a case on two alternative findings, each one 
of them operates as res fudicata and is a 
binding authority and that a trial ‘court 
should decide all issues, even though the 
findings on some of them are sufficient to 
enable it to decide the case one way or the 
other.” . 


Therefore, the argument that in a rent suit 
the findings relating to title or the judgment 
ronounced on the question of title will not 
e res judicata on the ground that the suit 
could be disposed of on one issue only name- 
ly the relationship of landlord and tenant, 
must be repelled. 


10. As I have indicated earlier, the 
acid test which may applied to these 
questions is as to whether the earlier judg- 
ment was founded on the question of title or 
not; in other words, whether the plea of 
title had gone into the making of the decree. 
The rule was summed up in Laxman v. 
Saraswati,, AIR 1961 Bom 218 in these 
words:— 

“A finding can operate as res judicata 
only if it has resulted in a particular decree 
or order, Where a decree or order is based 
on only one finding, the finding would have 
the force of res judicata. Similarly, ‘a find- 
ing cannot be res judicata if it has not gone 
into the making of a decree or order, i.e., 
if the decree or order was passed in spite of 
the finding, as where a finding was recorded 
against a party who succeeded or in favour 
of a party who failed, on other issues. 


“Where a previous decision is,support- 
ed on two or more findings all the findings 
will not necessarily operate as res judicata, 
Where the previous suit was dismissed on a 
technical ground which made the suit unten- 
able, findings recorded on the merits would 
normally be obiter dicta. apeere C if the 
court which decided.the prior suit has itself 
based the decision on cay some of the 
findings recorded by it, or if under the cir- 
cumstances of the case its decision can be 
fairly attributed to only some of the findings 
so recorded, the other findings would not 
operate as res judicata. In other cases, 
where the previous decision is based upon, 
and is attributable to several findings, all 
the findings will have the. force of res judi- 
cata.” 

11, The learned counsel for the 
parties relied on various authorities in sup- 
port of their rival contentions but I find 
nothing in those cases which runs contrary 
to the touchstone which I have mentioned 
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above for determining the bar of res judi- 
cata. The appellants first referred to Lalji 
Saheb v. Munshi Lal, AIR 1948 All 340 
wherein it. was held:— 

“When -parties to a litigation join 
issue upon the quedtion of title and adduce 
evidence and invite a decision by the Court, 
that decision will undoubtedly operate as 
res judicata and will not in any way be 
affected by the circumstance that the earlier 
suit was valued as a suit between a land- 
lord and a tenant and not as a suit upon 
title.” : 
From the narrative given at page 341 of the 
report it becomes clear that in the earlier 
suit on the basis of which the plea of res 
judicata was raised the plaintiff did not 
clearly set up a relationship of landlord and 
tenant between himself and the defendant. 
On: the contrary, he specifically alleged him- 
self to be the owner of the property and this 
claim was repudiated by the defendant who 
claimed title in himself. It is thus clear that 
in the earlier suit even though the plaint 
therein was valued as a suit between the 
landlord and the tenant, the pleadings of the 
parties specifically raised the plea of title 
alone and not that of relationship of landlord 
and tenant. It, therefore, necessarily fol- 
Jows that the matter which was directly and 
substantially in issue in the earlier suit and 
which was actually decided was that of title 
alone. Hence, it must operate as res judi- 
cata in a later suit between the same par- 
ties based on title. 


12. The next case on which the ap- 
pellants placed reliance was Ramkaran Singh 
v. Parbati Kuer, AIR 1954 Pat 443 wherein 
the ratio was stated in paragraph 7 in the 
following words:— 


“It is urged that the first suit was a 
rent suit and the present one is a title suit, 
and as such the scope of the two suits can- 
not be said to be identical. This argument, 
again, has no substance inasmuch as if the 
question of title is raised in a rent suit and 
is gone into, it is wholly immaterial what 
the nature of the previous suit was. All that 
law requires is that the matter directly and 
substantially in issue in the suit in which 
res judicata is sought to be applied should 
have been directly and substantially in issue 
in a former suit between the same parties, 
If this condition is satisfied, ıt is wholly im- 
material that the nature of the two suits 
does not tally, and, accordingly it is also 
settled by authorities that the question of 
title gone into in a rent suit may operate as 
res judicata in a subsequent suit based on 
the same title. This argument, therefore, 
must fail.” 
All that this decision emphasised was that 
the nature of the two suits was immaterial 
and if the question of title was actually 
raised and decided, the earlier decision 
would operate as res judicata. It also 
negatived the argument that in every rent 
suit it must mechanically be inferred that 
the question of title was gone into only in- 
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cidentally or collaterally notwithstanding 
the fact that the plea of title was expressly 


raised and actually decided. It may also be 
noted that in that case the earlier decisions 
on which the plea of res judicata was found- 
ed had also decided the question of title, 
as the Court had in order to determine the 
status of the defendant gone into the ques- 
tion as to whether settlement of rent claim- 
ed in their favour had been made by only 
one of the co-sharers or all the co-sharers. 
In Sm. Kshiroda v. Debendra Nath, 

1957 Cal 200 the same proposition was ac- 
cepted and it was held that even though 
the earlier suit was a rent suit, the deci- 
sion therein would operate as res judicata 
on the same question raised in a subsequent 
suit involving rival claims as to the Shebait- 
ship of the deity. 

18. On the other hand, the learned 
counsel for the respondents referred to 
Durgapada Dalal v. Manindra Nath  Ukil, 
68 Ind Cas 762 (Cal). The facts of that case 
were that in 1911 a suit for rent was 
brought by the plaintiff against two defen- 
dants in respect of certain plots of: land. 
The defence of defendant No. 2 was that 
there was no relation of landlord and tenant 
between him and the plaintiff. He did not 
set up any title in himself but pleaded that 
he held the land under the Zamindars. The 

uestion raised in that case was whether 
e defendant No. 2 was liable for the rent 
claimed and it was decided in the affirma- 
tive. There was no decision on the ques- 
tion of title and even if there was any, such 
decision was only incidental. It was there- 
fore held that the decision in the rent suit 
would not operate as res judicata on the 
question of title in the suit for declaration 
of title and recovery of possession. The 
tatio of this case is quite in conformity 
with the rule enunciated above. 


14. The respondents also relied on 
another decision of the Calcutta High Court 
reported in 50 Ind Cas 598 = (AIR 1919 
Cal 131) Sondulla Sarkar v. Durga Kanta. 
In that case the plaintiff had brought a for- 
mer suit against the defendant claiming rent 
from him on the footing that the defendant 
was a bhag tenant. That suit failed. The 
plaintiff thereupon: filed the latter suit to 
eject the defendant. It was alleged that the 
Jatter suit could not be brought having re- 
gard to the fact that the decision in the rent 
suit was res judicata, The learned Judges 
who decided that case applied precisely the 
test which I have formulated in this con- 
text namely “as to what was decided in the 
rent suit.” They observed, “The first thing 
to be seen is what was the issue and what 
was the decision in the rent suit’, They 
came to the conclusion that the real point 
decided in the earlier suit was that the plain- 
tiff had failed to establish the tenancy of 
the defendant and the question of title was 
only incidentally considered. In these cir- 
cumstances it was held that the observation 
with regard to title did not form the basis 
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of the judgment of the earlier suit which 
was in fact founded on the consideration as 
to whether the defendant was or was not 
the tenant of the premises. Consequently, 
it was held that the previous decision coul 
not be set up as having the force of res 
judicata, 

15. Lastly, the respondents relied 
on the case Raghubans Mani Prasad v. Har- 
deo Singh, AIR 1955 Pat 893 which rules 
that where in a previous suit for rent the 
principal question for decision was the rate 
of rent payable by the defendant and the 
‘question of status of the defendant viz, 
whether he was a thikadar or raiyat though 
raised by him had become unnecessary for 
decision as a result of the finding given by 
the Court on the validity of a certain lease, 
it was held that the decision on the question 
of status in the previous suit was not direct- 
ly and substantially in issue in the previous 
suit and as such it could not operate as res 
judicata in the subsequent suit for possession 
and mesne profits between the parties. So 
the criterion applied was as to whether the 
basis of the decision in the rent suit was ad- 
judication of title or merely the relationship 
of landlord and tenant. 

16. Therefore, the principle which 
emerges is that it has to be seen whether in 
the previous suit the question of title was ac- 
tually raised and also decided. In other 
words, the nature of the suit is immaterial 
and ‘by itself will not preclude the plea of 
res judicata in the subsequent suit but it has 
always to be examined as to whether the plea 
of title had gone into the making the decree 
in the earlier suit i.e. whether the court had 
founded its decision on title or the decision 
actually rested on the relationship of land- 
lord and tenant and the finding on title was 
recorded only incidentally or collaterally. 


17. The question, therefore, which 
has to be decided in the instant case is whe- 
er the decision in the earlier suit No. 845 
of 1959 is attributable to an adjudication of 
title or whether that decision was based on 
other issues or pleas. In other words, we 
have to see what were the issues in the rent 
suit and what was the decision on them. The 
material issues which were framed in the 
rent suit were as follows:— i 
1. Whether the relationship of landlord 
and tenant exists between the plaintifs and 
the defendant in respect of the premises in 
suit? 

2. Whether the defendant is a perma- 
nent lessee or sub-lessee of the land beneath 
the premises in suit and the premises have 
been built by the defendant or his ancestors? 


8. What, is the amount of rent due? 


soeseosacsoseososss 


While deciding issue No. 1 the Court ob- 
served that in the circumstances of the case 
it would be reasonable to presume that the 
house in suit was constructed by the father 
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of the defendant and also that the plaintiffs 
had failed to prove that the house in suit 
was constructed by them. But while re- 
cording its finding on issue No. 1 the Court 
observed that the onus of establishing the 
relationship of landlord and tenant was on 
the plaintiffs which they had failed to dis- 
charge and in the last sentence of his obser- 
vation the learned Munsiff concentrated his 
attention on the sole question of tenancy and 
remarked:—. 

“Upon a careful consideration of the 
entire evidence both oral and documentary 
on the record I come to the conclusion that 
the defendant has not been proved to be the 
tenant of the house in suit. I hold accord- 
ingly.” 

18. It will also be evident from the 
issues framed in that suit that the question 
of title did not form the subject of any issue. 
Issue No, 2 related to the question as to 
whether the lease in respect of the site was 
a permanent lease or a sub-lease. The title 
of the house in suit was not raised in any 
issue nor decided. The part of this issue 
which related to the question of construction 
of the house in suit did not involve a ques- 
tion of title of the house but was ancillary 
to the question as to whether the relationship 
of landlord and tenant existed between the 
parties. It was for the purpose of deciding 
the question of tenancy that it became per- 
tinent to decide as to whether the house was 
built by the defendants as claimed by them 
or by the plaintiffs as alleged by them. That 
is why the court did not enter into any dis- 
cussion on the title of the house while dis- 
posing of the latter part of issue No. 2. It 
merely stated:— 


“As observed by me above it will be 
presumed that the house in suit was erected 
y the defendant or his father.” 
Thus, the Court did not enter upon the ad- 
judication of title at all. In its finding on 
issue No. 3 also all that the court observed 
was:— 

“In view of my findings on Issue No. 1 
no rent can be said to be due.” 
As regards the issue about the appropriate 
relief to be awarded to the plaintiffs whic 
is Issue No. 5, the Court decided that issue 
also ‘in the same fashion and recorded its 
findings in these words:— 

“In view of my finding on issue No. 1 
the suit must be dismissed with costs.” 


Thus, it cannot be doubted at all that 
all the material issues were decided by the 
learned Munsif in terms of his decision on 
issue No. 1 which was about relationship 
of landlord and tenant between the par- 
ties and on which alone the whole decision 
was founded. The question which the 
court proposed to answer was whether the 
relationship of landlord and tenant subsist- 
ed between the plaintiffs and the defen- 
dants and the question as to who had con- 
structed the house was only incidentally 
gone into for the purposes of deciding the 
essential issue. ‘Thus, I am of the opinion 
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that the decision in the rent suit was not 
founded on title. The sole emphasis of 
the judgment was on the plea of tenancy 
and, therefore, it would not operate as res 
paea in subsequent suit. It is a corol- 
ary from this that in a later title suit it 
is open to the court to come to a different 
finding with Tosan to the question as to who 
had constructed the house in suit inasmuch 
as that finding was now to be based on such 
evidence as had been produced by the par- 
ties in the later suit. The jurisdiction of 
the latter court could not be restricted by 
the ing in that regard recorded on the 
basis of the evidence in the earlier rent 
suit. The findings of fact recorded by the 
lower appellate court were that the plain- 
tiffs had succeeded in etablishing their title 
to the house and that the suit was not bar- 
red by res judicata and that the house was 
built by them. Those findings cannot be 
disturbed in second appeal. I have also 
held that the suit was not barred by res 
judicata and consequently the plaintiffs 
were entitled to a decree for declaration to 
the effect that they were the owners of the 
house and also for possession over the pro- 
ee mi the result this l fails 
e e result this appea i 

and is dismissed with costs. = 

Appeal dismissed. 
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Parasnath Thakur Prasad, Applicant v. 
Hari Narayan Tewari and others, Opposite 
Parties. 

Civil Revn. No. 46 of 1968, D/- 13-7- 
1970, against Order of Din Dayal, Civil 
J, Gonda, D/- 18-1-1968. . 

(A) Civil P. C. (1908), Section 9 — 
Contract to sell agricultural land — Suit for 
its specific performance — Relief for posses- 
sion combined with relief for compelling 
vendor to execute sale deed — Civil Court 
bas jurisdiction to grant relief for possession 
— (Transfer of Property Act (1882), Sec- 
tion 55 (1) (6). 

Relief for possession being necessarily 
a relief out of claim for specific performance 
of contract to sell agricultural land, both re- 
liefs can be combined together in one suit, 
the cause of action in such a case being the 
contract to sell. If two separate suits are 
filed, one for compelling vendor to execute 
sale deed and after the same has been exe- 
cuted, another for delivery of possession, the 


, cause of action for subsequent suit will be 


on basis of sale deed obtained in pursuance 
of decree in first suit. The right to sale deed 
and right to possession spring out of same 
contract though one necessarily precedes 
other. Delivery of possession is a part of 
specific performance of contract of sale un- 
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less the terms thereof show that vendor was 
not under obligation to deliver possession. 
Therefore it cannot be contended that relief 
for possession can only be claimed later after 
conveyance had been executed in pursuance 
of a decree that might be obtained in suit 
for specific performance of contract to sell 
agricultural land and as such it can be in- 
stituted in Revenue Court only and not in 
Civil Court and as such, relief for possession 
even though it might have been claimed in 
alternative should be dismissed, from the 
civil suit, AIR 1924 Mad 860 & ers 
ILR 18 Bom 587, Rel. on, (Paras 9 and 10 


(B) Civil P. C. (1908), Section 115 — 
Diseretion exercised by court on question 
whether particular party was minor on cer- 
tain date — No interference, (Para 3) 


Cases Referred: Chronological 


(1924) AIR 1924 Mad 860 (V 11) = 
ILR 47 Mad 150, Sundara Rama- 
nujam Naidu v. Sivalingam Pillai 7 
(1914) AIR 1914 Mad 465 (V 1) = 
ILR 38 Mad 698, Krishnammal v. 
Soundararaja Aiyar 
(1894) ILR 18 Bom 537, Nathu v. 
Bhudu 8 


K. S. Verma, §. C. Mathur and Km. 
Jaya Govil, for Applicant; M. M. Lal, for 
Opposite Party No. 1. 


ORDER :— This application in revision 
has been filed by one of the defendants to 
a suit for the specific performance of a con- 
tract of sale and also for possession. The 
applicant and Opposite Party No. 2 entered 
into a contract of sale of certain agricultu 
property in favour of opposite-party No. 1. 
Subsequently, however, they executed a 
sale-deed in favour of opposite parties Nos. 
8 to 5. In the circumstances, opposite- 

arty No. 1 filed a suit for specific per- 
zania of the contract of sale against the 
applicant and opposite-parties Nos. 2 to 
. In the plaint as originally filed opposite 
party No, 1 claimed that he had been put 
in possession also of the property and only 
a sale-deed remained to be executed by the 
applicant and opposite-party No. 2 but they 
executed in favour of Opposite-parties Nos. 
8 to 5, after that contract in favour of op- 
posite-party No. 1. Later on, however, a 
prayer was added in the alternative to the 
effect that in case the _ plaintiff-opposite- 
party No. 1 was not foun in_ possession, 
possession be also delivered to him of the 


property in question. 
iminary points were 


2. Two pre 
raised before the learned trial Judge. The 
first was as to whether the property being 
agricultural property could a suit for pos- 
session be filed in the Civil Court where it 
had been filed? The Second point was 
that the defendant-opposite-party No. 2 be- 
ing a minor on the date of the alleged con- 
tract of sale, the contract could not 
be enforced as against him. Both 
the points were decided by the learn- 


7, 8 
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ed Civil Judge before whom the suit 
was filed, against the defendants who rais- 
ed them and it is in these circumstances 
that one of the defendants has come up in 
revision before this Court, 

3. So far as the question whether 
defendant No. 2 (Opposite-party No. 2 in 
this revision) was a minor on the date of 
the alleged contract of sale, is concerned, 
the learned Civil Judge had jurisdiction to 
decide it one way or the other and in de- 
ciding that he was not a minor he has 
neither exceeded his jurisdiction nor refus- 
ed to exercise jurisdiction which he had and 
under Section 115 of the Code of Civil 
Procedure no revision is maintainable 
against that finding. 

4, The other point raised is that 
the prayer in the plaint after the amend- 
ment consists of the applicant and opposite 
party No. 2 betig compelled to execute 
the sale deed in favour of the plaintiff-op- 
posite-party No. 1 and in the alternative if 
the p Son eppo pat No. 1 was not 
found in possession of the property, to de- 
liver possession of the same to him. So far 
as the prayer in the. plaint for the execu- 
tion of the document in favour of the 
plaintiff is concerned, it is not contended 
that such a relief can be granted by the 
revenue Court but it is contended that the 
relief for possession can be granted by the 
revenue court and the revenue court alone 
and as such the suit ought to have been 

missed so far as the prayer for delive 
of possession, was concerned even thou 
it was in the alternative, being allowed to 
be proceeded with only so far as the pra- 
yer for the applicant and opposite party 
No. 2 being compelled to execute the sale- 
deed was concerned, 


. 5 The relief for the specific per- 
formance of a contract of sale, according to 
this contention, consists in the compelli 

of the vendor to execute the sale-deed only. 
It does not consist in compelling the ven- 
dor to deliver possession of the property 
also. Reference in that connection is made 
to Section 55 (1) (f) of the Transfer of 
Property Act which provides that the 
seller is bound to give, on being so re- 
quired, the buyer, or such person as he 
directs, such possession of the property as 
its nature admits. (The un re Ping is 
mine). Thus it is urged that the question 
of delivery of possession being given arises 
only when the vendee so requires from 
the vendor and as such it is not part and 
parcel of the contract of sale so as to be 
included in a relief for specific performance 
of contract. On the other hand, it is con- . 
tended that the relief for specific perform- 

ance of contract of sale includes relief for 
delivery of possession also in case the vendee 
so desires and as the relief for the specific 
performance of contract of sale, of which the 
relief for delivery of possession is a part, 
cannot be granted by a revenue court even 
though the property may be agricultural 
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property, the civil court has jurisdiction to 
grant the relief, even though it may include 
the relief for delivery of possession over the 
property which relief, if it had stood alone, 
could be granted by the revenue court and 
xevenue court alone, 


6. What has, therefore, to be seen is 
as to whether the relief for possession in a 
suit for specific ponang of contract of 
sale of immovable property along with the 
relief for the vendors to be compelled to 
execute the sale-deed arises out of the cause 
of action eon ring of the contract of sale 
or is it a relief independent thereof and the 
question to get that relief arises only after 
the sale-deed has been executed? 


7, This matter came up before the 
Madras High Court in Sundara Ramanujam 
Naidu v. Sivalingam Pillai, ILR 47 Mad 150 
= (AIR 1924 Mad 860) though in another 
connection, What came up for considera- 
tion in that case was as to whether a suit 
to compel the defendant to execute a sale- 
deed of a shop in pursuance of an agree- 
ment to sell was a suit for specific perform- 
ance within Section 7, Clause x {a) of the 
Court-fees Act and did not become a suit 
for possession as described in Section 7, 
clause v (e) by reason of the addition of a 
prayer for possession, It was held that it 
was a suit for specific performance within 
Section 7, Clause x (a) and not a suit for 
possession under Section 7, clause v (e) of 
the Court-fees Act. The matter has been 
discussed separately by both the learned 
Judges who decided that ease. Mr. Justice 
Krishnan pointed out that the relief by way 
of giving possession arises from the relief 
granting the execution and delivery of the 
sale-deed, as without a registered sale-deed, 
title cannot be transferred under the Trans- 
fer of Property Act where the value is over 
Rs. 100/-. Nevertheless both the rights, 
viz., the right to the sale-deed and the right 
to possession spring out of the same contract 
though one necessarily precedes the other. 
The delivery of possession is a part of the 
specific performance of a contract of sale 

ess the terms ereof show that the 
vendor was not under an obligation to deli- 
ver possession. The claim for delivery of 
possession is as much a pe of specific per- 
formance as the claim for the payment of 
the price is, when the seller brings the suit 
for specific performance. He referred to 
form 47, Ist Schedule, Appendix A of the 
Civil Procedure Code and pointed out that 
a prayer for possession is a proper prayer 
in a suit for specific performance without 
altering the character of the suit, He then 
referred to an earlier authority of the same 
High Court, namely, Krishnammal v. Soun- 
dararaja Aiyar, ILR 38 Mad 698=(AIR 1914 
Mad 465) and pointed out that that was a 
ruling under Order If, Rule 2 of the Code 
of Civil Procedure and it was held there 
that the failure to ask for possession in the 
suit for specific performance did not bar a 
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second suit for possession. But he held that 
this ruling was against another ruling of the 
same High Court, though the point was not 
referred to a Full Bench. He, however, did 
not think it fit to settle this conflict of opin- 
fon as that ruling had no direct bearing on 
the case before him which was one under 
the Court-fees Act. 


Refer- 


obtained in a previous 
suit a decree directing the defendant to 
execute a sale-deed, was not barred after 
obtaining the conveyance from instituting a 
fresh suit for the recovery of possession of 
the property covered by the conveyance. 
The argument advanced Before him was that 
if a second suit for posséssion was not bar- 
red, it followed that, the right to possession 
did not arise out of the same cause of action; 
and if the right to possession did not arise 
out of the same cause of action, it was 
wrong to say that out of the same contract 


sprang both the rights — the right to a 
sale-deed as well as the right to posses- 
sion. But, as pointed out by him, this 


argument ignored the fundamental differ- 
ence between a right to possession arising 
out of the contract to sell and the right to 

ossession based upon the conveyance, a 

istinction also pointed out in the judgment 
of Sargent, C, J. in Nathu v. Bhudu, (1894) 
ILR 18 Bom 587. a plaintiff claimed in 
the first suit only a conveyance and omitted 
to ask for possession, a second suit for pos- 
session based upon the agreement might 
il; but if the claim to possession in the 
second suit was based upon the conveyance 
obtained in pursuance of the decree in the 
first suit, the cause of action in the second 


’ 
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suit was entirely different and the first suit 
could not operate as a bar. 

9. It would thus appear that though 
two separate suits could be brought one 
for compelling the vendor to execute the 
sale-deed and after the same had been ex- 
ecuted, another for delivery of possession, 
the subsequent suit would not be on the 
same cause of action on which the 
suit was brought, namely, for the specific 
performance of the contract of sale but 
would be on the basis of the conveyance ob- 
tained in pursuance of the decree ia the 
first suit; while if the two claims were 
joined in one suit, the cause of action 
would be the contract to sell. 

10. Agreeing respectfully with this 
reasoning, I am of opinion that the two 


reliefs could be combined in the plaint 
and the relief for possession being neces- 
sarily a relief out of the claim for the speci- 


fic performance of contract, it cannot be 
successfully urged that such relief could 
only be claimed later after the conveyance 
had been executed in pursuance of the de- 
cree that may be obtained in the suit for 
specific performance of contract and as such 
it could be instituted in the revenue court 
‘jonly and not in the Civil Court, and as such 
the relief for possession even though’ it 
may have been claimed in the alternative 
should be dismissed. 

il. I, therefore, hold that issue No. 

8 has been rightly decided by the learned 
Civil Judge. The Civil Court had jurisdic- 
tion in the matter and the application in 

revision should be dismissed. 


12. The application in revision is ac- 
cordingly dismissed with costs. The case 
shall now proceed in accordance with law. 
The interim stay granted during the course 
of these proceedings is vacated. 

Revision dismissed. 





AIR 197t ALLAHABAD 407 (V 58 C 103) 
SATISH CHANDRA AND A. K. KIRTY, JI. 

M/s. Didwania and Co. (P) Ltd., (In 
liquidation), Appellant v. Jagdish Narain 
Indranarain and others, Respondents, 

F. A. F. O. Nos. 142, 141 and 825 of 
1966, D/- 18-2-1971, from order of Ruri 
Mal, Civil Į., Varanasi, D/- 8-1-1968. 


Civil P. C. (1908), Order 22, Rule 3 — 
Where, in a suit filed by a Company through 
its two liquidators, one of the liquidators 
dies, the application for amendment of the 
title of the plaint by adding the name of 
successor liquidator cannot be dismissed and 
the suit cannot be declared to have abated 
on the ground that no application for substi- 
tution of heirs of the deceased liquidator 
was made within the prescribed period of 
limitation — (X-Ref: — Order 6, Rule 17). 

(Para 8) 
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G. S. Srivastava, for Appellant; N. K. 
Verma, for Respondents. 


SATISH CHANDRA, J.:— The same 
point is involved in all the three appeals. 
F. A. F. O. No, 142 of 1966 has been filed 
by the plaintif. It is directed against an 
order declaring the suit to have abated. 


2. Didwania & Co. (P) Ltd. the 
etitioner-appellant, is a registered Company. 
it went in voluntary liquidation. The two 
liquidators, acting on behalf of this Com- 
any, filed the present suit. The plaint was 
Peaded as Didwania & Co. (P) Ltd. (In li- 
quidation) having its registered office at 
Mohalla Chitraghanta in the city of Varanasi 
through its Liquidators Gopal Lal Gupta and 
Ram Shanker Singh. During the pendency 
of the suit Gopal Lal Gupta, one of the 
liquidators, died on 22-11-1961, The Com- 
pany by a resolution, appointed one Kedar 
Nath as the co-liquidator. It appears that 
the trial Court had permitted the plaintiff- 
company to sue in forma pauperis. Aggriev- 
ed, the defendant had filed a revision in the 
High Court against that order. After the 
decision of dismissal of the revision, the 
record was received back by the trial court 
on 20-4-1965. Thereafter the proceedigs 
commenced, and on 8rd November 1965, an 
application for amendment of the plaint was 
made on behalf of the plaintiff. It was pray- 
ed that in the title of the suit the name of 
Gopal Lal Gupta be struck off and the words 
“deceased” be written thereafter and that 
the name of Kedar Nath be added. The 
court below has dismissed this application 
on the ground that the liquidators, for all 
practical purposes, were to be deemed to be 
the plaintiffs in the suit. An application for 
substitution of the heirs of the deceased li- 
quidator ought to have been made within 
ys of the appointment of the succes- 
sor. The successor was appointed on 24-1- 
1962. The suit abated when no application 
for substitution was made within the pres- 
cribed period of limitation. 


3. We have had some difficulty in 
appreciating the line of reasoning that ap- 
pealed to the learned Judge. The learned 
Judge observed that it is true that the plain- 
tiff was Didwania & Co. (P) Ltd., a juristic 
posone: It was no maws case that the 
plaintif had died. A suit cannot possibly 
abate when the parties to it are alive. The 
liquidator acted only as a vehicle upon whom 
service of summons etc., could be made, on 
behalf of the Company. The death of such 
a person cannot be equated with the death 
of a party to the suit. Since the plaintif 
was alive, the suit could not be declared 
to have abated, by reason of the death of 
one of the persons through whom the plain- 
tif-Company had sued. An application for 
amendment of the title of the plaint was not 

n application for substitution of the heirs 
of a deceased party. Such an application 
was not governed by any law of limitation. 
The prayer in the application was a techni- 
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cal one, meant merely to keep the record of 
the ou straight. 


: Jn the result all the three ap- 
peals succeed and are allowed. The im- 
pugned orders are set aside and the 


applications for amendment made by the 
successor Uonidator are allowed. The ap- 
pellant in these appeals will be entitled to 
costs from the contesting respondents. 
Appeals allowed. 





AIR 1971 ALLAHABAD 408 (V 58 C 104) 
G. C. MATHUR, J. 

Loha Committee and others, Petitioners 
v, Union of India and others, Respondents. 

Civil Misc. Writ No. 69 of 1969, D/- 
9-2-1971. 

Iron and Steel (Control) Order (1956), 
Clauses 13 and 17 — Resolution of Ministry 
of Steel and Heavy Engineering dated 22-5- 
1970 (published in Gazette of India Extra- 
ordinary dated 22-5-1970) — Resolution is 
ultra vires — (X-Ref: — Constitution of 
India, Article 19 (1) (g). (Para 4) 

Any restriction on the right under Arti- 
cle 19 (1) (g) Constitution to carry on steel 

usiness can be only under the Iron and 
Steel (Control) Order 1956 and not by a 
resolution of any ministry or even of the 
Central Government. The resolution of the 
Ministry of Steel and Heavy Engineering 
dated 22-5-1970 regulating steel distribution 
cannot come under Clause 18 of that Order 
as that clause is not concerned with steel 
distribution. It confers power only on the 
controller and not on the Central Govern- 
ment or the Steel Ministry. It cannot also 
come under Clause 17 of that Order, since 
the power thereunder which is ancillary to 
those under Clauses 4 and 5 came to an 
end after those clauses ceased to operate fol- 
lowing the Notification dated 29-4-1969. Fur- 
ther after the removal of all controls over 
steel by that Notification there is no power 
in the Central, Government to regulate steel 
distribution. Thus the resolution is ultra 
vires and illegal. (Para 4) 

R. C. Srivastava and S. C. Khare, for 
Petitioners; J. N. Tewari and Standing 
Counsel, for Respondents. 

ORDER :— The Petitioner No. 1 is a 
registered Society of dealers in iron and 
steel products of which the per a k Nos. 
2 to 48 are members. In the original writ 
petition their complaint was that the quota 
of iron and steel of the scarce variety allot- 
ted to the State of U. P. was passed on in 
its entirety to the Small Industries Corpora- 
tion Limited, Kanpur, and nothing out of 
this quota was given to the dealers in iron 
and steel. They, therefore, prayed that a 
writ of mandamus be issued to the State 
Government not to give the entire quota to 
the Small Industries Corporation Limited, 
but to distribute the same amongst all the 
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application, 
e petitioners have 


dealers, By an amendment 
which was allowed, 
prayed for the quashing of a resolution of 
the Ministry of Steel and Heavy Engineering 
published in the Gazette of India Extraordi- 
nary dated May 22, 1970, which, inter alia, 
lays down the procedure for indenting iron 
oud steel by the dealers from the manufac 
ers, . 


2. The Iron and Steel (Control) 
Order, 1956, was made by the Central Gov 
ernment in exercise of its power under Sec- 
tion 8 of the Essential Commodities Act, 
1955. Clause 4 of this Order regulated the 
acquisition of iron and steel from a producer 
or stockholder etc. Clause 5 regulated the 
disposal of iron and steel, Clause 15 con- 
ferred upor the Controller the power to fix 
maximum prices of iron and steel. Clauses 18, 
20 and 27 regulated the acquisition, dispo- 
sal and fixing of prices of scrap. Clause 18 
conferred on the Controller the power to 
control production of iron and steel. Clause 
17 conferred power on the Central Govern- 
ment to give directions as to the procedures 
to be followed by the authorities issuing 
quota certificates, permits etc. 


3. By a notification dated February 
29, 1964, issued under Clause 17 of tha 
Order the Central Government withdrew 
control over prices and distribution of all 
varieties of iron and steel except certain 
varieties which were “scarce varieties”, Under 
this notification a Joint Plant Committee was 
set up to control the distribution of scarce 
varieties of iron and steel. The dealers in- 
dividually were not entitled to indent this 
variety of iron and steel directly from the 


producer. Quotas were fixed for each State 
and it is the contention of the petitioners 
that the State quota had to be distributed 


amongst the dealers in each state. The 
complaint of the petitioners is that the State 
Government has refused to ave any part out 
of the State quota to the dealers and has allo- 
cated the entire quota to the Small Indus- 
tries Corporation Limited, Kanpur, which is 
a creation of the State Government. 


It has not been denied that the entire 
State quota has been allocated to the Small 
Industries Corporation Limited and that no 
part of it een given to any dealer. The 
justification for this action is given in the 
counter-affidavit filed on behalf of the State 
of U. P. to be the fact that entire stocks of 
scarce iron and steel, which were with the 
dealers, were disposed of by them to per- 
sons of their choice and at their own. prices 
in spite of the fact that the Government had . 
directed them to sell them to Government 
departments who needed it. In my opinion, 
the action of the State Government is not 
justifiable. If any dealer had violated any 
orders binding upon him and such violation 
was punishable then the dealer should have 
been punished for that violation; but on ac- 
count of that violation the State Government 
was not entitled to deprive the dealers of 
the scarce variety of iron and steel and give 
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the entire quota to the Small Industries Cor 
poration Limited. The quota was given ta 
the State Government for the purposes o 
distribution to the dealers within the State 
and the State Government was bound ta 
distribute it amongst them. 


It is thus clear that the withholding 
of the scarce variety of iron and steel from 
the petitioners and other dealers by the 
State Government is illegal. The complaint 
of the petitioners is justified. The complaint 
is in respect of the quota for the year 1968- 
69 and I am informed that this quota has 
yet to be received by the State Government 
from the manufacturers. If and when the 
quota is received, the State Government is 
bound to distribute it equitably amongst the 
dealers in the State. 


A, The second relief, which the peti- 
tioners have sought, is based on a notifica- 
tion of the Central Government dated April 
99, 1969, published in the Gazette of India 
Extraordinary dated May 1, 1969. This 
notification was issued under clause 2-A of 
the Order. By this notification the Central 
Government exempted all the categories o; 
iron and steel specified in the Schedule te 
the Order from the operation of the provi- 
sions contained in Clauses 4, 5, 15, 18, 20 
and 27 of the Order. The effect of this noti- 
fication was that virtually control was 
lifted from all varieties of iron and steel so 
far as acquisition, disposal and fixation of 
prices thereof were concerned. This con- 
trol having been lifted, it was open to deas 
lers to place orders for all varieties of iron 
and steel with the producers directly. 


In the Gazette of India Extraordinary 
dated May 22, 1970, a resolution of the 
Ministry. of Steel and Heavy Engineering 
dated May 22, 1970 was published. Under 
this resolution a Steel Priority Committee 
and a Joint Plant Committee were set up. 
Paragraph 7 of this resolution lays down the 
procedure regulating the indenting of iron 
and steel. Under this paragraph all inden- 
tors are required to book orders for iron and 
steel through the Joint Plant Committee. 
The indents are required to be accompanied 
by such documents as may be prescribed by 
the Joint Plant Committee. After receiving 

e indents, the Joint Plant Committee is 
required to scrutinise them and to forward 
them to the producers for booking orders. 
The Joint Plant Committee is authorised to 
prescribe the financial and other formalities 
to be completed by the indentors before the 
manufacturers accept the indents. 


I am informed that the Joint Plant 
Committee has laid down that each indent 
is to be accompanied by a bank draft for 25 
per cent of the value of the indent. The 
sale orders will be valid for a period of two 
years only from the date of booki g and will 
automatically lapse at the en 

eriod. On the lapse of the 
eposit is to be returned to the indentors 
without any interest, It will thus be seen 
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that this resolution seeks to regulate the ac- 
quisition and distribution of iron and steel. 
In the heading of the notification itself it 
is set out:— 

“Subject:— System of Planning and Dis- 
tribution of Iron and Steel.” 


The argument of learned counsel for 
the petitioners is that all controls having 
been lifted from all varieties of iron and 
steel, there was no power in the Central 
Government to impose any restrictions on 
the acquisition and distribution of iron and 
steel, It is further urged that even if there 
was any such power under the order, it could 
only have been exercised by a notification 
under the Order and not by a resolution of 
the Ministry of Steel and Heavy Engineer- 
ing as is sought to be done now, In my opin- 
ion, both these contentions are well founded. 
If any restrictions are to be imposed on the 
fundamental right of the petitioners to 
carry on their business in iron and steel, 
they can be imposed only under the Order. 
No such restrictions can be imposed by a 
resolution of any Ministry or even of the 
Central Government. The impugned noti- 
fication does not purport to be issued under 
any provision of the Order. Learned coun- 
sel for the Union of India has contended 
that the impugned notification has been issu- 
an mS Clause 17 read with Clause 18 of 


er. 


As already stated, the notification does 
not state that it has been made under 
clauses 18 and 17 of the Order and there 
is no material on the record from which 
such an inference can be drawn. Apart 
from this, it is clear that, after the removal 
of controls over the acquisition, disposal and 
price fixation of varieties of iron and 
steel, there was no power left in the Cen- 

Government to regulate the distribution 
of iron and steel. Clause 18 relates to the 
control only on the production of iron and 
steel. The relevant part of the section on 
which the learned counsel for the Union of 
India relies reads thus:— 


“18. The controller may, where he is 
satisfied that such action js necessary in 
order to co-ordinate the production of iron . 
or steel with the demands for iron or steel 
which have arisen or are likely to arise 
under authorisations to acquire duly issued 
under this Part— 

(a) prohibit, ...... eased 


(b) require with effect from such date 
and with reference to such periods as the 
Controller may specify, any producer to ob- 
tain approval to his programme of manufac- 
ture and despatch of iron or steel of any 
othe categories specified in the Schedule to 

rder: 


clause 18 confers 
powers on the Controller and not on the 
Central Government or the Ministry of 
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Steel and Heavy Engineering. In the second 
place, this clause is concerned with co-ordi- 
nating the production of iron and steel and 
with the producers of iron and steel. It is 
mot concerned at all with the distribution of 
iron and steel. The impugned notification 
cannot, therefore, be justified under Cl, 18. 
Clause 17, on which also reliance is placed, 
is in these words:— , 
“The Central Government may give 
directions as to the procedure to be follow- 
ed by the authorities issuing quota certifica- 
tes, permits or written orders, referred to 
in Clauses 4 and 5, as to the maintenance 
by the Controller of records ia connection 
with the distribution of iron or steel and 
generally for the purpose of giving effect to 
the provisions of this part.” a 
This clause provides for the giving of 
directions regarding the procedure to be 
followed for exercising the powers conferred 
by Clauses 4 and 5 of the Order. The 
power under Clause 17 is really a power 
ancillary to the power under Clauses 4 and 
5, When Clauses 4 and 5 have themselves 
ceased to operate, there is no power under 
Clause 17 that can be exercised. Therefore, 
the impugned notification could not have 
been made under Clauses 13 and 17 of the 
Order. In my opinion, the Central Govern- 
ment or the Ministry of Steel and Heavy 
Engineering have no power to impose res- 
trictions on the distribution of iron and steel 
which they have sought to impose by the 
impugned resolution. The impugned resolu- 
tion is beyond: their powers and is illegal. 
5. The writ petition accordingly suc- 
ceeds. The State Government is directed, 
when it receives the guota allotted to it of 
scarce iron and steel for the year 1968-69, 
to distribute the same equitably amongst 
the dealers in the State and not to give the 
entire quota to the Small Industries Corpo- 
ration Limited. The resolution of the 
Ministry of Steel and Heavy Engineering 
dated May 22, 1970, ublished in the 
Gazette of India Extraordinary dated May 
22, 1970, is quashed and the Union of India 
is directed not to enforce that part of it 
which deals with the distribution of iron and 
steel particularly the indenting procedure, 
The respondents Nos. 1 and 2 will pay the 
costs of this petition to the petitioners. 
Petition allowed. 


nee 
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W. BROOME, J. 

State of Uttar Pradesh, Petitioner v. 
Additional Civil Judge, Jhansi and others, 
Opposite Parties. 

Civil Mise. Writ No. 2922 of 1965, D/- 
9-2-1971, 

Tenancy Laws — U, P. Imposition of 
Ceiling on Land Holdings Act (1960) (1 of 
1961), Section 6 (xiv) — Immunity against 
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acquisition of erstwhile Rulers lands by 
‘Dominion legislature” provided by merger 
agreement acceding his State to India will 
operate against State legislatures also as the 
words “Dominion legislature” in that agree« 
ment include State legislatures — (X-Ref: — 
Deed — Construction). (Para 2) 


S. S. Bhatnagar, Standing Counsel and 
R. R. Agrawal, Standing Counsel, for Peti- 
tioner; V. K. S. Chaudhary and Dhan Pra- 
kash, for Opposite Parties. 

ORDER :— This writ petition, filed by 
the State of U, P., challenges an order pass- 
ed by the Additional Civil Judge of Jhansi 
on 27-2-1955 as Appellate Authority in pro- 
ceedings under the Imposition of Ceiling on 
Land Holdings Act, . holding that the land 
held by Raja Keshevendra Singh, erstwhile 
Ruler of the former princely State or Dhur- 
Weg was exempt from the provisions of the 

ct, 

2. Exemption has been granted under 
Section 6 (xiv) of the Imposition of Ceiling 
oR Land Holdings Act, which runs as fol- 
ows:— 


6. Notwithstanding anything contained 
in this Act, land falling in any of the cate- 
gories mentioned below shall not be taken 
into consideration for the purposes of deter- 
mining the ceiling area applicable to, and 
the surplus Jand of, a tenure holder— 

(xiv) Land held by the Ruler of an erst- 
while merged State which because of the 
conditions of the merger.agreement between 
him and the Government of India or the 
collateral letters appended thereto cannot be 
acquired by the State Government without 
his concurrence. 


The question therefore arises whether 
the Merger Agreement whereby the State of 
Dhurwai acceded to India contained any 
provision stipulating that the land held by 
the Ruler could not be acquired by the State 
Government without his concurrence. In the 
Instrument of Accession in question, which 
has been filed as Annexure A to the coun- 
ter-affidavit, we find the following clause: 

“6. Nothing in this Instrument shall 
empower the Dominion Legislature to make 
compulsory acquisition of land for any pur- 
pose but I hereby undertake that should 
the Dominion for the purposes of a Domi- 
nion law which applies to this State deem 
it necessary to acquire any land, I will at 
their request acquire the land at their ex- 
pense or if the land belongs to me transfer 
it to them on such terms as may be agreed, 
or in default of agreement, determined by an 
arbitratcr to be appointed by the Chief Jus- 
tice of India.” 


Leamed counsel appearing for the 
State has attempted to argue that this 
clause 6 of the Instrument of Accession does 
not satisfy the _ requirements of Section 6 
(xiv) of the Act, because it only grants immu- 
nity against compulsory acquisition by the 
Dominicn Legislature, not against acquisi- 
tion by the State Government. The conten- 
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tion is that the Dominion Tagen refer- 
xed to in this clause means only the Central 
Legislature and does not include the Legis- 
Jature of a constituent State. It seems to me, 
however, that this is not the correct inter- 







the Dominion of India, 
and consequently Clause 6 of the Instru- 
ment, which confers immunity against legis- 
lative action, must necessarily refer to the 
Legislature of the Dominion; but it is 
obvious that the Legislature referred to here 
must be construed as comprising all the 


both the Central Legislature and the L 


8. _ It has further been argued on 
behalf of the State that the Instrument of 
-Accession relied upon by_ the Raja of Dhur- 
wai has been superseded by a subsequent 
Agreement of 26-12-1949 (Annexure A to the 
rejoinder affidavit), whereby the Agreement 
entered into in March 1948 by the Rulers 
of various States for the formation of the 
United States of Vindhya Pradesh was ab- 
rogated. Article 7 (1) of that Agreement 
stipulated that-— 

“7 (1). The Ruler of each covenantin: 
State shall be entitled to the full ownership, 
use and enjoyment of all private properties 
(as distinct from. State properties) belonging 
to him on the date of his making over the 
administration of that State to the Raj Pra- 
mukh in pursuance of the covenant.” ; 

Stress is laid by learned counsel for the 
State on the fact that this Article 7 of the 
Agreement of December 1949 merely men- 
tions ‘ownership, use and enjoyment’ with- 
out introducing any specific stipulation that 
would debar the Government from com- 
pulsorily acquiring land or other property 
of the Rulers. There is nothing, however, 
in the material before me that might go to 
suggest that this subsequent Agreement 
was meant to supersede or countermand the 
terms of the basic Instrument of Accession 
of 5-11-1947. The Agreement merely sup- 
plements the Instrument of Accession; and 
it seems to me that the guarantees given in 
the Instrument of Accession still stand and 
cannot be said to have been withdrawn or 
abolished. 


4, My conclusion therefore is that 
clause 6 of the Instrument. of Accession 
(which was the Merger Agreement between 
the Ruler and the Government of India) 
Jaid down that the land held by the Ruler 
could. not be acquired by Government with- 
out his concurrence; and the result is that 
the land held by the Ruler is exempt from 
the imposition of ceiling by virtue of Sec- 
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tion 6 (xiv) of the Imposition of Ceiling on 
Land Holdings Act. In my opinion the 
view taken by the Additional Civil Judge 
in this case was correct and calls for no 
interference by way of writ. This writ 
petition accordingly fails and is dismissed 


with costs. 
Petition dismissed. 





AIR 1971 ALLAHABAD 411 (V 58 C 106) 
R. L. GULATI, J. 


S. M. Murad Ali Qureshi, Petitioner v. 
Cantonment Board, Varanasi and others, 
Respondents, i 

Civil Mise. Writ No. 967 of 1968, D/- 
5-2-1971. 

Cantonments Act (1924), Section 187 
— Notice under Section 185 against over- 
head bridge on street, issued one year after 
construction is not bad. (X-Ref.: Section 
185). AIR 1970 SC 105 and AIR 1966 SC 
834, Followed. (Paras 6 and 11) 


Section 185 governs only encroach- 
ments upon private lands and its one year 
limitation is only in respect of them. But 
Section 187 deals with constructions ‘over 
streets without prescribing any limitation 
period. As such Section 187 ‘will apply 
to an overhead bridge on a street and a 
notice even if issued under Section 185 one 

ear after the construction will not be time- 
arred, The order of an authority will not 
fail merely because it is made under a wrong 
provision if it is within that authority’s power 
under any other section and its validity must 
be decided on its substance and not form. 
Since that notice can come within Section 
187 it is not bad. (Paras 5, 6, 9 and 11) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 105 (V 57) = 

1970 All Lf 33, Cantonment Board 

eerut v. Narain Dass - 

(1966) AIR 1966 SC 834 (V 58) = 
(1966) 1 SCR 120, Lekhraj Sathram- 


das v. N. M. Shah, Deputy Custo- 
dian Bombay 


S. C. Khare and Sidhashwari Pd., for 
Petitioner; Standing Counsel, K. P, Srivas- 
tava and S. N. Kacker, for Respondents. 


ORDER :— The petitioner, S. : 
Murad Ali Qureshi, is the owner of three 
houses in Sadar Bazar, Varanasi, within the 
territorial limits of the Cantonment Board, 
Varanasi. Houses Nos. 118 and 114 which 
opper to be adjacent to each other are on 

e east side of the Cantonment Road in 
Sadar Bazar while the third house No. 147 
is situated on the west side just opposite the 
two houses in the east, He made an appli- 
cation to the Cantonment Board for permis- 
sion to connect House No. 147 with House 
No. 118 over the road by construction of a 
balcony stretching from one house to the 
other. The request of the petitioner was re- 
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commended by the Civil Area Committee of 
the Cantonment Board. The resolution of 
the Civil Area Committee. was confirmed 
the Cantonment Board. ' 

The petitioner was informed by a letter 
dated August 6, 1963, sent by the Executive 
Officer, Cantonment Board, that the con- 
struction proposed by him had been sanc- 
tioned on payment of Rs. 103.75. In due 
course the payment was made and the con- 
struction was completed. It was later dis- 
covered by the Board that the construction 
set up by the petitioner was materially 
different from at sanctioned by _ the 
Board. Accordingly the Board issued a 
notice dated September 15, 1964, to the 
petitioner which pointed out the following 
deviations from the sanctioned plan: 


Particulars Measurement Actual 
as per sanction- measurements 
: ed plan at site 
l. Width of over- 00.0” 08'—7” 
head passage 
2, Height of the  189—0” 12°~9” 
over-head pas- 
sage from the 
(lowest oba 
struction) level 
8, Purdah Wall x ov’—3” 
on_ both left 


and right side 
of the over- 


head passage. 
The petitioner was required by that 
notice which purported to be under Sec- 


tion 185 of the Cantonments Act, 1924 to 
demolish the unauthorised constructions 
within 85 days of the receipt of the notice 
failing which action under Section 256 of 
the Act was threatened. The petitioner 
made a representation against the notice 
which was finally rejecte The petitioner 
then sent a representation dated October 
11, 1965, to the General Officer Command- 
ing-in-chief, Central Command, Lucknow. 
That representation was treated to be an 
appeal and was rejected as being time bar- 
pial The petitioner thereafter submitted 
another application which too was rejected 
by the General Officer Commanding by hi 
order dated January 15, 1966. Finally the 
Cantonment Board issued a notice dated 
February 14, 1966 reading as under: 


“As decided by the Board wunder its 
Resolution No. 15 dated 1-2-1966 please 
demolish the unauthorised construction of 
overhanging projection over the _ street 
connecting house Nos. 147, 118 and 114 in 
Sadar Bazar, Varanasi Cantt. which varies 
from the sanctioned plan. In case the said 
unauthorised construction is not demolished 
by you by 25-2-1966 at the latest the same 
will be demolished through the agency of 
the Cantt. Board at your risk and costs”. 

2. The 

lication on February 21, 1966 in which 
e admitted minor deviations from the 
sanctioned plan and requested that the 


etitioner then made an ap- ` 


case be compounded. This request of the 
petitioner was also turned down by the 
Board. The petitioner has now filed this 
petition under Article 226 of the Constitu- 
tion with the following prayers :— 

“(a) that a writ in the nature of cer- 
tiorari be issued quashing the notice under 
Sections 185 and 256 of the Cantonments 


Act as well as the resolutions of the Can- 
tonment Board. 
(b) That a writ of mandamus, order 


or direction in the nature of mandamus be 
issued directing _the respondents not to 
Interfere or demolish the balcony in dis- 
pute. 

(c) That such other writ, order or 

direction be issued as the petitioner in law 
be entitled.” 
; Sri S. C. Khare, learned coun- 
sel for the petitioner, has urged three 
grounds in support of this petition. The 
first ground is that the notice under Sec- 
tion 185 of the Cantonments Act is barred 
by time. In paragraph 6 of the petition it 
has been averred that the construction of 
the balcony was completed in August 1963, 
while the notice dated September 15, 1964 
which is obviously more than the period 
of one year mentioned in Section 185 was 
time barred. 

4. His second contention is that 
Section 185 itself has no application to the 
facts of this case. His submission is that 
it is Section 187 which deals with projec- 
tions on streets and that section has not 
been invoked by the Board. In support of 

is contention he has relied upon a deci- 
sion of the Supreme Court in Cantonment 
Board, Meerut v. Narain Dass, 1970 Al 
LJ 33 = (AIR 1970 SC 105), 

5. After having heard learned coun- 
sel for the parties, I am of opinion that the 
second contention of Sri are is correct. 
Section 185 applies where any erection or 
re-erection is an offence under Section 184. 
Section 184 in turn refers to Section 181. 
None of the clauses of Section 181 apply 
to the facts of the present case. Section 
187 (1) reads: 

“No owner or occupier of any building 
in a Cantonment shall, without the permis- 
sion in writing of the Board, add to or 
place against or in front of the building 
any projection ôr structure overhanging 


projecting into, or encroaching on, any 
street or any drain, sewer or aqueduct 
therein.” 

The instant case obviously falls 


under Section 187 because the construction 
complained of is a projection which stret- 
ches from east to west covering the entire 
street. It is in fact an over-head bridge 
over the street. As pointed out by the 
Supreme Court in the case referred to above, 
Section 185 applies to constructions over the 
land belonging to a private person, while 
Section 187 applies to constructions or pro- 
jections over the land belonging to the Can- 
tonment, like a public street. 
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6. One result that follows from this 
position is that whereas there is a period of 
one year prescribed in Section 185 for tak- 
ing action against an unauthorised construc- 
tion, there is no period prescribed for a simi- 
lar action with regard to the unauthorised 
projections on a street, It follows therefore 
that the plea of limitation raised by the 
artoa counsel for the petitioner is not open 
to him, 


7. The Supreme Court in the case of 
1970 All LJ 88 = (AIR 1970 SC 10 
(Supra) has laid down this proposition an 
has observed that while there is a peri 
of limitation with regard to the constructions 
raised upon private land, no period of limi- 
tation has been prescribed in cases involving 
encroachment upon the land belonging to 
the Cantonment for reasons of public policy, 


8. The only other contention which 
remains to be disposed of is as to whether 
the impugned notice can be struck down 
and the Board can be restrained from taking 
any action against the petitioner for the 
demolition of the unauthorised constructions 
merely on the ground that the notice pur- 
ports to have been issued under Section 185 
and does not refer to Section 187. 


9. It has not been disputed by the 
learned counsel for the petitioner that the 
Board is empowered to take action against 
an unauthorised construction falling under 
Section 187 of the Cantonments Act. It is 
trite law that an order passed by a com- 
petent authority cannot fail merely because 
it purports to be made under a wrong pro- 
vision, if it can be shown to be within its 
power to pass such an order under: any other 
rule or provision, The validity of an order 
should be judged on a‘consideration of its 
substance and not of its form. e princi- 
ple is that the Court must ascribe the act 
of a public servant to an actual existing au- 
thority under which it could act validly 
rather than to one under which it would be 
void. This proposition has been clearly laid 
down by the Supreme Court in Lekhraj 
Sathramdas Lalvani v, Dy. Custodian Bom- 
bay, AIR 1966 SC 884. 


10. The balcony is not only at vari- 
ance with the plan sanctioned by the Board 
but in fact the construction of the balcony 
which covers the entire’ width of the street 
is forbidden under bye-law No. 18 of the 
bye-laws framed by the Cantonment Board. 
That bye-law reads as under:— 

“18. No balcony, varandah, chajja or 
other projections shall be allowed from any 
upper storey of a building over a street 
which has a width of less than 50 feet at 
any point in front of the existing line of 

uildings.” 


In paragraph 20 of the counter-affidavit 
it has been stated that the width of the street 
is much less than 50 feet and thus the Can- 
tonment Board was precluded from sanction- 
ing the construction of the balcony. In 
these circumstances the construction of the 
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overhead passage or bridge is clearly unau- 
orised because ithe Board itself did not 
have any jurisdiction to grant permission for 
the construction of such an overhead pas- 
sage. 
11. That being the position, the ac- 
tion of the Board seeking to demolish the 
balcony is perfectly justified both on facts 


and in law. 
accordingly fails 


12, The petition 
and is dismissed with costs. 

Petition dismissed, 
 eeeeememneenenen eS 
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SATISH CHANDRA, J. 
Om Gir and others, Petitioners v. The 
State of U. P. and others, Respondents. 
Writ Petn. No. 8084 of 1968, D/- 4-2- 
1971. 

Land Acquisition Act (1894), Section 18 
—_ An, application stating that the applicants 
are g of applying for a reference as 
they are not satisfied with the compensation 
awarded cannot be considered as an applica- 
tion for reference under Section 18. 


(Para 4) 
Cases Referred: Chronological Paras 
(1927) AIR 1927 Mad 282 (V 14) = 
99 Ind Cas 269, Krishnammal v, Col- 
lector of Coimbatore 8 
Satyaprakash, for _ Petitioners; B. L. 
Yadav, Standing Counsel, for Respondents. 
ORDER:— This writ petition arises 
out of the proceedings for acquisition of peti- 
tioners’ land, The State Government issued 
a notification under Section 4 Land Acqui- 
sition Act on 5th October 1963, stating that 
the land Belonging to the petitioners, along 
with certain other land in the locality was 
needed for the Extension Stage III of Har- 
duaganj Steam Station for the Superintend- 
ing Engineer, Hydel State Electricity 
Board. In due course the Land Acquisi- 
tion Officer made an award on 12th 
August, 1964, The same day some of the 
petitioners accepted the amounts awarded 
to them as compensation. The petitioners 
allege that they accepted the compensation 
under protest while the respondents’ case 
is that no protest was made at that time. 
On the same day some of the petitioners 
made an application before the Land Ac- 
quisition Officer, expressing their dissatisfac- 
tion at the compensation awarded and stat- 
ing that they accept the compensation sub- 
ject to the determination of their rights by 
the Civil Courts, because they were thinki g 
of applying for a reference to the District 
Judge against the award. Thereafter, on 
14th April 1965 some of the petitioners 
made an application under Section 18, Land 
Acquisition Act, praying that their case be 
referred to the District Judge for determi- 
nation of the compenation. is applica- 
tion was, however, dismissed by the Land 
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Acquisition Officer, presumably, on the 
ground that it was barred by limitation. 

2. Thereafter the petitioners made 
an application to the District Judge where 
a reference made at the instance of respon- 
dents Nos. 6 to 10 was pending disposal. 
They prayed that they may be impleaded 
as parties in the pending reference, and on 
14-9-1965 this application was owed. 
But, on 19th March 1966 the learned Ad- 
ditional District Judge passed another 
order, stating that the applicants fail- 
ed to get the reference petition amended 
and therefore, the- order of 14th Septem-- 
ber 1965 allowing these persons to be im- 
pleaded as parties became unenforceable. 
Their names now could not be added be- 
cause the Court had already disposed of 
the pending reference on 19th February 
1966. Some of the petitioners filed a writ 

etition in this Court against this order 

Put the same was dismissed (Paragraph 23 
of the Writ Petition). The present writ 
was instituted by twenty-six persons on 
27th August 1968. 


3. Learned counsel for the petitioners 
has pressed two points. In the first place, 
it was urged that the application dated 12th 
August 1964 (Annexure I to the Supplemen- 
tary Affidavit) was in law an application 
praying for a reference under Section 18 
Land Acquisition Act. this connection 
learned counsel has placed reliance upon 
Krishnammal v. Collector of Coimbatore, 
(AIR 1927 Mad 282). In -my view, the 
submission has no merit. Section 18 (1), 
Land Acquisition Act provides that, “any 
person interested who has not accepted the 
award may, by written application to the 
Collector require that the matter be refer- 
red by the Collector for the determination 
of the Court.” Under sub-section (2) of 
Section 18, Land Acquisition Act the ap- 
plication has to state the grounds on which 
the objection to the award is taken. Thus, 
there are three essential conditions for an 
application being treated as an application 
for a reference under Section 18 of the 
Act. It must be by a person who has not ac- 
cepted the award. ‘The petitioners allege 
that they accepted the compensation pay- 
able under the award under protest. The 
respondents in their counter affidavit con- 
troverted this, It has been stated that the 
petitioners appeared on the same day the 
award was made, namely on 12th August, 
1964 and received the money payable to 
them as compensation without making any 
protest. Normally, a writ petition is not 
entertained when disputed questions of fact 
are involved. On this point of fact the par- 
ties have sworn contradictory affidavits. It 
is hence difficult to allow this point In 
such a state of affairs, it cannot be said that 
a person interested who had not accepted 
the award had made the application dated 
12th August 1964. 


4, In the next place, the application 
has to be in writing and has to require the 
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Collector to refer the matter for determina- 
tion of the Court. The application made by 
some of the petitioners stated that they 


were not satisfied with the compensa- 
tion awarded. The were accepting 
e compensation pale to the determi- 
nation of the compensation by the 
Civil Courts. Having said that, they, 


further stated that they were doing so be- 
cause they were thinking of making a refer- 
ence to the District Judge against the award. 
This last sentence in the application clearly 
brings out the intention behind making this 
application and the intention was that they 
were not satisfied with the compensation and 
that they were thinking of applying for a 
reference. Clearly they had not til then 
settled their minds and were not definite 
about making an application for a reference. 
They were still thinking about it. Under 
the circumstances, this application dated 12th 
August, 1964, could not be deemed to be 
an application requiring the Collector to 
refer the matter to the Court for determi- 
nation of the compensation. The second 
condition of Section 18 Land Acquisition Act 
also remained unsatisfied. 


5. The third condition is that the 
application should state the grounds of ob- 
jection to the award. The application made 
by the petitioners did not state any particu- 
lar grounds of objection, That is made fur- 
ther clear by the other application dated 
14th April, 1965 made by some of the peti- 
tioners. In that application as many as 
seven definite agen of attack against the 
award were stated. Under the circumstan- 
ces, the Land Acquisition Officer was justi- 
fied in not treating the application-dated 12th 
August, 1964, as an application under Sec- 
tion 18, Land Acquisition Act. The deci- 
sion of the Madras High Court is equally in- 
applicable to the facts of the present case. 

that case the person interested had stated, 
“I will not receive the amount, but will con- 
test the matter in the District Court.” This 
was taken as settled intention of getting the 
matter determined by the District Court and 
as such the application was treated as one 
under Section 18, Land Acquisition Act. 
Here, the application made by the peti- 
tioners clearly brought out that the peti- 
tioners had not till then decided that the 
reference be made. This case is distinguish- 
able. 


6. For these reasons, I am not in- 
clined to accept the first point urged on þe- 
alf of the petitioners, 


7. The second point related to the 
order dated 19th March, 1966. Learned 
counsel challenged the validity of this order. 
Some of the petitioners had filed a writ peti- 
tion against this order. That writ petition 
was dismissed. That order would operate as 
res judicata, The writ petition was dismiss- 
ed as not pressed nonetheless a second writ on 
same facts is barred by Cls. 22 and 7 of 
rules of Court. Paragraph 28 of the present 
writ petition does not make it clear which 
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of the petitioners filed the previous writ peti- 
tion. This point cannot he entertained on 
behalf of any specific petitioner, Further, 
the writ’ petition filed on 27th August, 1968 
is highly belated in relation to the order dated 
19th March, 1966. There is no’ satisfactory 
explanation for this long delay. Merely 
making repeated applications to the Land 
Acquisition Officer could not furnish an ade- 
quate excuse for not coming to this Court 
promptly. 

8. In the result, the petition fails 
and is- accordingly dismissed, but, I make no 
orders as to costs. 

Petition dismissed. 
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K. N. SRIVASTAVA, J. 


Deo Narain Singh and another, Appel- 
as v. Aditya Prasad and others, Respon- 
‘ents. 


Second Appeals Nos. 2049 and 3053 of 
1962, D/- 8-2-1971 against decree of A. P. 
Agarwal, Ist Addl. Civil J., Allahabad, D/- 
10-5-1962. 


Tenancy Laws — U. P, Agricultural 
Tenants (Acquisition of Privileges) Act (10 
of 1949), Section 8 — Tenant’s admission of 
another as cotenant operates as acquiescence 
and estoppel creating cotenancy terminable 
on death of tenant, 1964 RD 324 & 1968 
All LJ 126 & 1967 RD 896 & 1970 All Lj 
1019 & 1947 RD 128, Followed. 

(Paras 11 and 18) 
Cases Referred: Chronological Paras 
(1970) 1970° All LJ 1019, Mewa Ram 


__v. Shankar 

(1968} 1968 All LJ 126 = 1968 All 
WR (HC) 189, Kalawati v. Consoli- 
dation Officer il 

(1967) 1967 All WR (HC) 822 = 
1968 All LJ 167, Ragho Ram v. 
Smt. Rao Rani 

(1967) 1967 RD 396, Bhagan Ram 

__v. State of U. P. 

(1964) 1964 RD 824, Dudh Nath Koli 


Smt. Dhamrajja 11 
817, Jagdish 
9, 10 


6, 14 


, Ve JJ 

(1956) 1956 Al LJ 
Prasad v. Board of Revenue 

(1958) 1953 RD 273, Pati Ram v. 


_ Heera Lal 
(1947) 1947 RD 128, Mst. Jhuria v. 


K in 
(1989) 1989 RD 533, Hari Nath Singh 
v. Satyadeo Singh 


G. P. Bhargava, for Appellants; H. P. 
Dube and Pt. P. K. Misra, for Respondents. 


JUDGMENT :— These are two ap- 
eals which have been disposed of by the 
lower appellate court by one and the same 
judgment as the same questions of Jaw and 
fact arise for determination in both of them. 
For the same reason, both the appeals are 
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being disposed of by me by one and the 
same judgment. 

2 The facts giving rise to these ap- 
as follows:— 
; Admittedly, the husband of Smt. 
Jhuria was the tenant of the disputed plots. 
She inherited the tenancy of her husband. 
She is alleged to have admitted Someshwar 
as a cotenant by making an application 
under Section 8° of the U. P. Agricultural 
Tenants (Acquisition of Privileges) Act. In 
this application, she alleged that Someshwar 
who was her nephew was cotenant with her 
from before 28-6-1950 and as his name was 
not entered over the plots, his name be en- 
tered and the deposit under Section 3-B of 
the U. P. ‘Agricultural Tenants (Acquisition 
of Privileges) Act be accepted. The appli- 
cation was allowed and the name of Somesh- 
war was entered as cotenant with Smt. Jhu- 
ria. 


peals are 
3 


4, Smt. Jhuria died on 26th August 
1951. After her death, Someshwar filed a 
suit under Section 59 of the U. P. Tenancy 
Act against the Zamindars for a declaration 
that he was the sole tenant of the plots in 
dispute after the death of Smt. Jhuria. By 
a compromise, the Zamindars admitted So- 
meshwar as tenant on 8/9th November, 


1951. Thereafter, Someshwar sold these 
plots to the plaintiffs-respondents. 
Proceedings under Section 145, 


Criminal Procedure ` Code were started on 
the application of Someshwar. These pro- 
ceedings were dropped as the learned 
Magistrate came to the conclusion that 
there was no apprehension of breach of 
peace. The property in dispute had heen 
attached in the proceedings under Sec- 
tion 145, Criminak P, C. and Mata Autar 
who was made a defendant in the suit was 


appointed a Supurdar of the same. Ac- 
cording to the plaintiffs-respondents, dur- 
ing the pendency of the suit, the de- 


fendants-appellants took forcible possession 
of the disputed plots from Mata Autar and, 
therefore, a relief for possession was claim- 
ed by the plaintiffs. The learned trial 
court and the learned lower appellate 
court believed the contention of the plain- 
tiffs and held that the defendants were 
not in possession over the disputed plots 
at least till the date of the suit and de- 
creed the suit. The appeal was also dismiss- 
ed on the same finding of fact. 

6. It was argued by the learned 
counsel for the appellants that Sections 3-B 
and 8-C of the U. P. Agricultural Tenants 
(Acquisition of Privileges) Act did not ap- 
ply to the facts of the case because Some- 
shwar was not a tenant as defined under 
Section 3 of the same Act. In support of 
this contention, the learned counsel for the 
appellants relied on a decision of thig 
court in Ragho Ram v. Smt. Rao Rani, 
1967 All WR (HC) 822. In this case, it 
was held by a Division Bench of tbis 
court that Shiv Charan was not in posses- 
sion as co-tenant and, therefore, he was not 
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entitled to make an application under Sec- 
tion 3 of the U. P. Agricultural Tenants (Ac- 
uisition of Privileges) Act. The facts of 
is case are not similar to the facts of the 
present case. In the reported case, Smt. 
Rao Rani was the widow of the last tenant. 
Shiv Charan helped her in cultivation and 
made an application for grant of a joint 
Sanad in his name and in the name of Smt. 
Rao Rani. Subsequently, Smt. Rao Rani 
filed a suit that she had not consented to 
allow Shiv Charan to become a cotenant 
‘with her and on these facts, it was, there- 
fore, held that Shiv Charan was not a co- 
tenant and he had been helping Smt. Rao 
Rani in cultivation and, as such, he was not 
entitled to the Sanad under the U. P. Agri- 
Pe Tenants (Acquisition of Privileges) 
ct. 

7. In the present case, the applica- 
tion for acquisition of the Sanad was made 
jointly by Smt. Jhuria and Someshwar on 
98-6-1950. The order was passed on this 
application on the same date and the copy 
of the order is on the record. This order 
was also signed by Smt. Jhuria in token of 
the fact that the order on the application 
had been passed and it had been allowed. In 
the instant case, Smt. Jhuria, therefore, ag- 
reed to allow Someshwar to be entered as a 
cotenant with her. Not only this, in the-ap- 
plication, she mentioned that Someshwar 
was a cotenant with her.from before the date 
of this application. 

8. This admission by Smt. Jhuria 
is borne out by certain other papers which 
are on the file. Ex. 7 is the Khasra of 
1855 F. in which Smt. Jhuria is shown as 
the chief tenant and in the remark column, 
the name of Someshwar is written as “Mar- 
fat Someshwar Bhateeja”. Similar entries are 
to be found in the Khasra of 1356 and 
1857 F. 

9. The learned counsel for the appel- 
Yant contended that the Marfat entry did not 
confer any right of cotenancy on Somesh- 
war. In support of this contention, the 
learned counsel for the appellants relied on 
a decision of this court in Jagdish Prasad v. 
Board of Revenue, 1956 All LJ 817. In this 
case, it was observed as below: 


“A ‘Marfatdar’ is defined in para 83 of 
the Land Records Manual as a person put 
by a tenant in cultivating possession of the 
holding on his behalf. Sometimes, a Marfat- 
dar is treated as a pure agent, Pati Ram v. 
Hira Lal, sometimes he is treated as a licen- 
see (1989 RD 533, and 1953 RD 278). If he 
is purely an agent he cannot be considered 
to be an occupant because he is merely a 
custodian on behalf of the tenant. He culti- 
vates the land as a servant or agent of the 
tenant at the expense of the tenant and for 
the benefit of the tenant. The fruits of cul- 
tivation go to the tenant. He may or may 
not charge for his services. He cannot be 
said to be in occupation of the land.” 

10. In this reported case, the ques- 
tion arose as to whether the Marfatdar 
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entry in 1356 F. conferred the right of Adhi- 
yasi on the person concerned, It was right- 
ly held that the Marfatdar who was only an 
agent of the tenant had no right in the land 
and the Marfatdar entry only showed that 
he was managing the property on behalf of 
the tenant who was entitled to the usufruct. 
In the instant case, the matter is different 
from Jagdish Prasad’s case, 1956 All LJ 817. 
In the present case, reliance is not mainly 
placed on the Marfatdar entries but on the 
admission of Smt. Jhuria that Someshwar 
was a cotenant with her. The Marfatdar 
entry in the Khasra referred to above had 
only been filed to show that the admission 
which Smt. Jhuria made in her application 
dated 23-6-1950 was not without Pe 
Although the name of Someshwar was enter- 
ed as a Marfatdar, yet Smt. Jhuria, who was 


the tenant, clearly admitted that his 
position was not that which was held 
in Jagdish Prasaďs case but was that 


of a co-tenant with her. This document had 
only been filed to prove the circumstance 
and the correctness of the admission which 
Smt. Jhuria made. In this view of the mat- 
ter, the case of Jagdish Prasad does not ap- 
ply to the present case because the cote- 
nancy is not claimed on the Marfatdar entry. 


11. Now the next question which 
arises for determination is as to whether 
Smt. Jhuria could admit Someshwar as a 
cotenant with her. There is no dispute 
about the proposition of law that cotenancy 
could be acquired by acquiescence and estop- 
pel. There are large number of decisions in 
which this proposition has been upheld. Re- 
ference may be made to 1964 RD 324, Dudh 
Nath Koli v. Smt. Dhamrajja, 1968 All LJ 
126, Kalawati v. Consolidation Officer, 1967 
RD 896, Bhagan Ram v. State of Uttar Pra- 
desh, 1970 All LJ 1019, Mewa Ram v. 
Shankar. Smt. Jhuria by her application dated 
23-6-1950 admitted that Someshwar was co- 
tenant of the tenancy plots with her. At the 
time when this application was made, the 
U. P. Tenancy Act was in force. Under 
Section 88 of the U. P. Tenancy Act, a-per- 
son could be admitted as a cotenant pro- 
vided that he was a cotenant from the com- 
mencement of the tenancy and provided he 
was recognised as such in writing by the 
landlord. It is true that besides the above 
provision. a cotenant could also be admitted 

y acquiescence and estoppel. In the ins- 
tant case, Smt. Jhuria admitted Someshwar 
as a cotenant and this admission would ope- 
rate as acquiescence and estoppel. There- 
fore, Smt. Jhuria rightly admitted Somesh- 
war as a cotenant, 


12. The question which, therefore, 
arises is as to what was the position of 
Someshwar regarding these plots even if 
Smt. Jhuria admitted him as a_cotenant. 
Admittedly, Smt. Jhuria was holding this 
tenancy as the widow of Mata Badal. It is 
admitted by the parties that Mata Badal 
left no heir. ‘Therefore, the only persons 
who could sue for ejectment of Mata Badal 
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after Smt. [huria’s death were the Zamin- 
dars. I£ a widow admitted another per- 


son as a cotenant, the right of the heirs 
and the Zamindars after the widow’s death 
would rémain ineffective. As there was 
no heirs of the male tenant, therefore, the 
only persons who could challenge it were 

e Zamindars and they could get _ her 
ejected from the land, but in proceedings 
under Section 59 of the U. P. Tenancy Act, 
the Zamindars filed a compromise and agre- 
ed that a declaration be issued that Some- 
shwar was a tenant of the disputed plots. 
The Zamindars, therefore, admitted Some- 


shwar as tenant after the death of Smt, 
Jhuria. 
183. It was contended that the ad- 


mission of the Zamindars that Someshwar 
was the tenant only goes to show that 
Someshwar became a hereditary tenant of 
these plots from the date of the admission 
i. e., 8/9th November, 1951. I do not agree 
with this contention. No fresh contract of 
tenancy was made by this declaratory suit 
in favour of Someshwar. Someshwar sought 
by this declaration that he was the tenant 
of the plots and a declaration be made to 
that effect. The suit was compromised and 
by the compromise decree, a declaration 
was given to Someshwar. Someshwar had 
become the cotenant of the disputed plots 
with Smt. Jhuria and was liable to be ejected 
by the Zamindars. The Zamindar admitted 
his position-as a tenant and therefore after 
Smt. Jhuria’s death, Someshwar became the 
sole tenant of the disputed plots. The co- 
tenancy could come to an end after the death 
of Smt. Jhuria. This view of mine is sup- 
ported by a decision in Mst. Jhuria v. Kali 
Din, 1947 RD 128. As said above, the co- 
tenancy of Someshwar did not come to an 
end but the Zamindar who could file a suit 
for ejectment admitted him and allowed him 
to remain as a tenant of the disputed plots. 


14, In view of the above finding, 
Someshwar was a cotenant with Smt. Jhuria 
on the date the application dated 23-6-1950 
was made under the provisions of U. P. 
Agricultural Tenants (Acquisition of Privi- 
leges) Act. ‘The ruling reported in Rago 
Ram’s case, 1967 All WR (HC) 822 does 
not apply to the facts of this case because 
Someshwar was not a stranger and was 
eotenant with Smt. Jhuria from before the 
date on which this application was made. 


15. Someshwar transferred the plots 
in dispute to the platon liable (sic) the pass- 
ing of the Zamindari Abolition and Land Re- 
forms Act. Under Section 7 of the U. P. 
Agricultural Tenants’ (Acquisition of Privile- 

es) Act, Somshwar could bequeath, trans- 
Fer by way of sale, make a mortgage or 
gift his interest in the holding or his share 
therein. Therefore, the transfer by Somesh- 
ware the plaintiffs was perfectly valid and 
egal. 


: 16. The learned counsel for the ap- 
pellants cgntended that they were in pos- 
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session over the disputed pee from before 

e sale and as such the plaintiffs were not 
entitled to the reliefs claimed. The appel- 
late court recorded a finding of fact that the 
defendants-appellants were notin possession 
over the disputed plots at least till the date 
of the suit. This finding is based on the 
evidence on the record and is concluded by 
finding of fact, The above argument of the 
learned counsel for the appellants has, there- 
fore, no force in it, 


17. Someshwar filed a suit for can- 
cellation of the sale deed on the basis of 
fraud, This suit was dismissed. Somesh- 
war raised the same plea in this suit as well. 
His plea now that the sale deed was fraudu- 
lent is barred by res judicata.and he cannot 
raise the same plea now. I agree with the 
finding of the lower appellate court on this 
point as well. 

o B In the result, both the appeals 
fail. They are hereby dismissed with costs. 
The stay order is vacated, 

Appeals dismissed, 
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Ram Sahai (died) and after him Smt 
Dhanwati Devi and others, Appellants v. 
Khudaband Karim Jalley, Jalalhu and others, 
Respondents, 

Second Appeal No. 2657 of 1966, D/- 
1-2-1971 against order of K. B. Sharma, 
Civil J., Etwaha, D/- 9-8-1966. 


Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (8 of 
1947), Section 2 (2) — Mere chabutra or 
katcha platform is not “accommodation” 
under the. section. All structures built by 
human labour are not covered by the provi- 
sion and the word “building” in it should 
be given limited meaning. AIR 1966 SC 
991, Distinguished. (Para 5) 


Cases Referred: Chronological Paras 
(1966) ATR 1966 SC 991 (V 53) = 


(1963) 1 SCR 428, State of Bom- 
bay v. Venkata Rao Krishna Rao 5 


S. N. Agarwal, for Appellants; Bashir 
shad and S. S. Chandwaria, for Respon- 
ents. ` 


GMENT :— This is a defendant- 
tenant’s appeal from a decree of his evic- 
tion from a piece of land. Admittedly, the 
land in dispute on which the defendant- 
tenant operated his oven, was below the 
parapet of a mosque and formed a part of 

e waqf property managed by the plain- 
tiff Mutwalli. The defendant had taken a 
shop below the parapet of the mosque on 
rent from the Mutwalli of the mosque b 
an earlier executed rent note. On the sou 
side of his shop there was an open piece 
of land in the form of a Kutcha platform 
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10” or 11” high from the road level and 
extended upto the western parapet wall of 
the mosque. ‘The defendant-tenant by ` a 
separate rent note took this Chabutra on 
rent for the purpose of keeping an oven. 
The defendant-tenant fell in arrears and de- 
faulted in payment of rent of the land, The 
Mutwalli of the mosque then sent a com- 
posite notice demanding arrears for four 
months, asking the defendant-tenant to pay 
the same within one month of the receipt 
of the notice and terminating the tenancy 
‘on the expiry of one month from the receipt 
thereof by the defendant. 


It is alleged that the defendant did 
not comply with the notice of demand and 
did. not vacate the premises. The Mutwalli 
of the mosque then filed a suit for eviction 
of the defendant-tenant from the land in 
dispute, for recove of arrears of rent, 
mesne profits and damages. Inter alia the 
defendant contested the suit on the pleas 
that the provisions of U. P. (Temporary) 
Control of Rent and Eviction Act, (Act No. 
Il of 1947) were applicable and the plain- 
tiffs suit for eviction was barred, he having 
complied with the notice of demand of rent 
by depositing the same under Section 7-C of 
the said Act on the Mutwalli’s refusal to 
accept the same. It is not necessary in this 
judgment to refer to other pleas raised in 
defence. 


; The two main questions that 
arose for determination at the trial were: (1) 
whether the defendant had taken on lease 
an ‘accommodation? within the meaning of 
the U, P. Act I of 1947 and (2) whether 
the defendant had complied with the notice 
of demand of arrears of rent and the suit of 
the plaintif for eviction of the defendant 
was barred. The learned Munsif found in 
favour of the defendant on both the crucial 
questions and dismissed the plaintiff’s suit 
for eviction of the defendant. 


8. On appeal by the panu Mif 
walli the learned Judge of the lower appel- 
late court reversed the findings recorded by 
the learned Munsif, allowed the appeal de- 
creeing the plaintiff's suit for eviction of the 
defendant. : 


4, I have heard the learned coun- 
sel for the parties. Even if it be held that 
the finding of the lower appellate court on 
the question of compliance by the defendant 
tenant of the notice of demand can be suc- 
cessfully assailed, that alone could not be 
destructive of the decree of eviction of the 
defendant unless the finding on the question 
whether an ‘accommodation’ within the 
meaning of U..P. Act III of 1947 was let 
out or only an open piece of land was let 
out, is not successfully assailed. ` Learned 
counsel for the defendant appellant laid 
much stress on the recital in the rent notes 
to the effect that the Mutawalli was respon- 
sible for keeping in good repairs the walls 
of the mosque and the fixtures therein, He 
submitted that the said recitals clearly indi- 
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cated that what was let out to the defendant 
was some sort of construction in the form o 
a building, 

Ihave perused therent notes which are 
Exhibits 2 and 5 on record. It is clear from 
a reading of the rent notes that what was 
let out was an open piece of land describ- 
ed as Chabutra below the mosque. The pura 
pose for which the defendant took the land 
was to operate an oven thereon, This open 
space of land was in the shape of 
a Kutcha raised platform; On the 
southern side of it was the wall 
of the shop of thè defendant which he 
had taken on rent earlier through a separate 
rent note and on the western side of this 
Jand was the wall of the parapet of the 
mosque. It has come in videna which has 
been believed that the defendant set up 
some kind of shelter over the land so taken 
supported from the wall of the mosque. 

__ „A reference to the repairs of the walls 
of the mosque in the recitals of the rent 
note being the responsibility of the Mut- 
walli who was the lessor appear to have 
been introduced as a matter of extra caution 
in the interest of the lessee that if any 
damage was done by the use and occupa- 
tion_of the piece of land by the lessee he 
would not be responsible for it but it would 
always be the lessor’s responsibility; it can- 
not be interpreted or construed from the 
said recitals that the wall of the parapet of 
the mosque was leased out to the defen- 
dant. The oral testimony of the defendant 
that there was some kind of structure stand- 
ing on the land from long before he took it 
on rent has been disbelieved. The evidence 
on behalf of the plaintiff that the structures 
on the land were raised by the defendant at 
his own cost and belonged to him has been 
believed. It has not been shown on behalf 
of the defendant-appellant that the learned 
Judge of the lower appellate court has mis- 
read or mis-construed the oral evidence or 
omitted from consideration any other rele- 
vant piece of evidence, oral or documentary. 

5. The learned counsel for the ap- 
pellant then fell back on an argument 
which was not raised in the courts below 
that the ‘Chabutra’ Jet out would answer the 
definition of the word ‘accommodation’ under 
the U. P. Act, IN of 1947. A reference was 
made to the case of State of Bombay v. 
Venkata Rao Krishna Rao, AIR 1966 SC 991 
in support of the proposition that a mere 
Chabutra or a compound would be a build- 
ing. I do not think the learned counsel can 
derive any assistance, whatsoever, from the 
ratio of the decision of the case cited. The 
learned Judges of the Supreme Court on the 
facts of the case before them and on the law 
applicable held on the peculiar provisions of 
the Statute which they were considering that 
Chabutras were building within the meaning 
of that Statute. 

In the instant case what has been des- 
cribed as the Chabutra in the rent note has 
been found on evidence to be merely a © 
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Kutcha raised platform and nothing more. 
Jt cannot, therefore, be said to be more than 
a mere open piece of land. There is good 
authority for the proposition that the word 
‘accommodation’ as defined under U. P. Act 
II of 1947 connotes some form of struc- 
ture which has a roof and walls fit to be used 
_as a residence by-a human being or for 
carrying on any trade, business, or industry 
by him in it. The word ‘building’ used in 
the definition is the crucial word and it is 
not every kind of structure that has been 
built by human labour which is included 


in the definition. 
I have no hesitation in holding that the 
ord ‘building’ as used in the said defini- 


tion should be given a limited meaning and 
a: content which would be consistent with 
the main object of the Act enacted for con- 
trolling the letting out of accommodation in 
highly populated urbanised areas. ere is 
no denying the fact that in highly urban 
centres the only two kinds of accommoda- 
tions which exist are residential and com- 
mercial, that is to say, houses for a human 
being to reside and houses where he will 
carry on his commercial activities, like run- 
ning of offices, workshops, factories, social, 
and educational institutions and so 
on. I am, therefore, not inclined to give a 
meaning to the word ‘building’ used in the 
definition which will include in its scope any 
kind of structure built by human agency. 


I would hesitate to include a mere open 
Chabutra or platform as covered bythe defi- 
nition of ‘accommodation’ under U. P. Act 
TH of 1947. Of course it would be entirely 
another question if an open platform or Cha- 
butra is appurtenant to a building used for 
residential or non-residential purposes. Then 
it would be a part of the accommodation 
and .included in the definition of the word 
‘accommodation’. I am clear in my mind 
that any piece of open land leased out 
though with the above object of permit- 
ting the lessee to raise his own constructions 
thereon at his own cost on the condition to 
remove the same whenever the lease is re- 
sumed by the lessor, would not convert the 
open piece of demised into ‘accommo- 
dation” within the meaning of U. P. Act III 
of 1947. I agree with the view of the 
learned Judge of the court below that on 
the material on record what was let out to 
the defendant was an open piece of land 
and not an accommodation within the mean- 
‘ling of Act WI of 1947. 


6. No other point has been urged 
in support of the appeal, 
7. I do not. find any force in this 
appeal and dismiss it with costs. 
Appeal dismissed. 


Bir Singh v. Kesho Ram (Seth J.) 


_Civil P. C, (1908), Order 21, Rule aon 
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Bir Singh and others, 
Kesho Ram, Respondents. 


Second Appeal No. 482 of 1970, D/- 
12-1-1971, against judgment and decree of 
M. L. Agarwal, Dist. J., Muzaffarnagar, D/- 
6-2-1970. ; ; 

(A) Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), 
Section 203 — Existence of a right in judg- 
ment-debtor to gather and harvest the crops 
standing on the land on the date of delivery 
of possession in execution of ejectment de- 
cree does not make the possession ineffective. 

(Para 5) 

(B) Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Rules (1952), 
Rule 154 — Absence of notice to the judg- 
ment-debter contemplated by Rule 154 does 
not invalidate the delivery of possession of 
the land given in accordance with Order 21, 
Rule 36, Civil P. C. (1908) — (X-Ref: — 


Appellants v. 


ara 


Cases Referred: Chronological Paras 


(1954) ATR 1954 All 89 (V 41) = 
atte Cri LJ 26, Chandra Bhan v. 


tate 

(1949) ATR 1949 All 564 (V 86) = 
1949 All LF 251 = 50 Cri LJ 868, 
Rex v. Horam 


A. Banerji and N. S. Singhal, for Ap- 
pellants; K. C. Saxena, for Respondent. 

JUDGMENT :— This is a defendant’s 
second appeal against the judgment and de- 
cree of the District Judge, Muzaffarnagar 
dated 6th of February, 1970. 


2. The plaintiff respondent had 
filed a suit, No. 3 of 1966, under Section 202 
of the U. P. Z. A. and L. R. Act, for the 
ejectment of the defendants appellants from 
the plots in dispute, The suit was ‘decreed 
on 20-5-1967. An application for execution 
of that decree was made and it is said that 
plaintiff obtained the ‘dakhal’ over the plots 
in dispute on 24-5-1967. On 17th of Octo- 
ber, 1967, pe filed the present suit 
claiming a decree for permanent injunction, 
restraining the defendants from interfering 
with his possession over or cultivation of the 
land in suit, 


8. The suit was contested by the 
defendants. They admitted that the plain- 


tiffs suit, for ejectment of the defendants 
under Section 202 of the U. P. Z. A. and 
L. R. Act, had been decreed. According to 
them the pai did not obtain possession 
over the plots in dispute which continued to 
be with the defendants. The delivery of pos- 
session, claimed to have been effected on 
24-5-67, was not in accordance with law and 
as such it was no delivery. The trial court 
came to the conclusion that possession over 
the plots in dispute had been delivered to 
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the plaintiff on 24-5-1967. On that date 
certain crop which had been shown by the 
defendants was standing on those plots. The 
defendants were entitled to cut-and-harvest 
that crop. In the result it decreed the suit 
for injunction restraining the defendant from 
interfering with the plaintifs possession. It 
however, made it clear that notwithstanding 
the injunction issued by the court the de- 
fendants were entitled to harvest the crop 
which they had sown and which was in exist- 
ence on 24-5-1967, the date of the delivery 
of the possession mentioned in the ‘dakhal- 


nama’. 
` 4, The defendants went up in ap- 
peal. The lower appellate court affirmed 


the decree passed by the trial court and, dis- 
missed the appeal. The defendants have 
now come up in second appeal before this 
Court. 


5.. Main point urged on behalf of 
the appellants was that inasmuch as the crop 
belonging to the defendants was found to be 
in existence even on the date on which the 
decree passed by the trial court, it followed 
that all through the defendants had been in 
possession over the plots and the finding 
recorded by the courts below that possession 
had been delivered to the plaintif in execu- 
tion of the decree in the suit under Sec- 
tion 202 of U. P. Z. A. and L. R. Act on 
24-5-1967 is clearly. erroneous. It is true 
that the courts below have found that on 
the date of the suit, certain crop sown by 
the defendants was standing which had been 
sown by him prior to 24-5-1967. This crop 
had been tended by the defendants and the 
defendants were entitled to harvest the same. 
The right of defendants to harvest the crop 
flowed from Section 208 of the U. P. Z. A. 
and L. R. Act, which reads as follows:— 

“Section 208. Rights to crops and trees 
when ejectment takes effect. — (1) ere 
in execution of any decree (other than a de- 
cree under Section 209) or order for deli- 
very of possession, the court is satisfied that 
any ungathered crops or trees which are the 
property of the Jodpriont debtor exist on the 
and to be delivered, the court executing the 
decree or order shall, notwithstanding any- 
thing in the Code of Civil Procedure, 1908, 
proceed in the following manner:— 

(a) If (* * *) the amount due from 
the judgment-debtor is equal to or greater 
than the value of such crops or trees, the 
court shall deliver the possession of the land 
with the crops and the trees to the Gaon 
Sabha or the land-holder, as the case may 
be, and all rights of the judgment-debtor in 
or upon such crops or trees shall pass to the 
decree-holder. 

e © +) the amount due from 
the judgment-debtor is less than the value 
of such crops or trees, and— 

(i) the Gaon Sabha or the Jand-holder 
pays the difference between such amount 
and the value to the judgment-debtor, the 
court shall deliver the possession_of the hold- 
ing to the (Gaon Sabha) or land-holder con- 
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cerned and all rights of the judgment-debtor - 
in such crops or trees shall pass to the de- 
cree-holder; 


(ii) The (Gaon Sabha) or the land-holder 
does not pay such difference, the judgment- 
debtor shall have a right of tending, gather- 
ing or removing such crops or trees or fruits 
of such trees until such crops or trees have ' 
been_ gathered and removed or die or are 
cut down, as the case may be, paying such 
compensation for the use and occupation of 
land as the court may fix. 


(2) The court executing the decree or 
the order of ejectment may, on the applica- 
tion of any party, determine the value of the 
crops or trees and the compensation payable 
by the judgment-debtor under the provisions 
of clause (b) of sub-section (1).” 

Section 203 of the Act provided for delivery 
of possession over a land in execution of a 
decree where some ungathered crop sown 
by the judgment-debtor stands. Under this 
section if no amount is found to be payable 
by the judgment-debtor to the decree-holder 
the possession over the land and crop can be 
delivered to the decree-holder. In such a 
case either the decree-holder will have to 
pay compensation for the crop which stands 
on that land or the judgment-debtor 
will have a right to tend such crop till it is 
ripe and then to harvest it. It is in pursu- 
ance of the provisions of this section that 
a right was given by the courts below to the 
defendants to gather and harvest the crop 
which had been sown by him prior to the 
date of the delivery of possession in execu- 
tion of the decree. Giving of such a right 
did not mean that possession over the Jand 
ned not been effectively given to the decree- 
older. 


6. The learned counsel for the ap- 
pellants then argued that the possession over 
the plots in dispute had not been delivered 
in accordance with the procedure prescrib- 
ed in Rule 154 of the Rules frame 

under U, P. Z. A. and L. R. Act. He con- 
tended that under Rule 154, before delivery 
of possession could be effected, it was obli- 
gatory on the Commissioner to have given 
individual notice to the judgiment-debtor. 
What was done in the present case was that 
the Commissioner went to the village and 
made a general proclamation by beat of 
drums that he wanted to deliver possession 
of the plots in dispute to the decree-holder. 
This, according to the appellants, was not 
sufficient compliance with the procedure 
prescribed by Rule 154. Learned counsel 
for the respondent, however, argued that 
procedure adopted by the Commissioner in 
giving the notice was sufficient compliance 
with the provisions of Rule 154, specially 
when there was material on the record to 
indicate that the judgment-debtor knew that 
deliver pos- 
session over the plots in dispute. He con- 
tended that the possession in fact had been 
delivered to the decree-holder, in accordance 
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with the procedure preraibed by Order 21, 
Rule 35 of the Code of Civil Procedure, 
and even if there was some irregularity in 
not giving the notice to the judgment-debtor 
as contended on’ behalf of the appellants, 
that would not vitiate the delivery of pos- 
session over the plots, 

In the case of Chandra Bhan v. The 
State, reported in AIR 1954 All 39, a ques- 
tion about possession over a piece of land 
arose in connection with a criminal case. 
There one of the parties claimed to be in 
oe over certain _ agricultural plots. 

he other party contended that possession 
had not been delivered to the other party in 
accordance with Rule 104 of the U. P. 
Tenancy Act, inasmuch as notice had not 
been given to the judgment-debtor before 
delivering possession as required by that 
Rule. It may be mentioned that the provi- 
sions of Rule 104 of the U. P. Tenancy Act 
are in pari materia with the’ provision of 
Rule 154 of the Rules framed under the 
U, P. Zamindari Abolition and Land Reforms 
Act. This Court while dealing with that 
question made the following observation:— 

“On behalf of the appellants it was ar- 
gued that there was nothing on the record 
to show that the Amin had given any notice 
to the judgment-debtors before the delivery 
of possession or that they had knowledge of 
it. It was contended that according to 
Rule 104 framed by the Board of Revenue, 
under the U. P, Tenancy Act, for the guid- 
ance of the Amin, it is necessary that such 
notices should have been sent. The Amin 
was not questioned on this point and it is 
therefore not known whether such notices 
were sent or not. But even if such notices 
were not sent that would not invalidate the 
delivery of possession made by the Amin. 
The rules amed under Rule 104 are 
merely for the guidance of the Amin and 
are not mandatory provisions the omission 
of which would invalidate the delivery of 
possession effected by the Amin in accord- 
ance with the provisions of the Code of 
Civil Procedure, ........ n 

7. To the same effect is an earlier 
decision of a Division Bench of this Court 
in another Criminal Case, Rex v. Horam, re- 

orted in 1949 All LJ 251 = (AIR 1949 All 
B64). In this case it was observed that 
where the procedure prescribed in, Order 21, 
Rule 86, C. P. C. was followed, the mere 
fact that the qurq Amin failed to give notice 
to the tenant and to deliver possession in his 
presence would not vitiate the delivery of 
possession. Following the view taken in the 
two Division Bench cases aforesaid, I also 
hold that merely because specific notice was 
not given to the judgment-debtor before deli- 
vering possession in accordance with 
Order 21, Rule 86, C. P. C., the delivery 
of possession was not vitiated and legally 
the decree-holder came into possession over 
the plot even though the defendant may have 
retained certain rights to tend and harvest 
the crop which had already been sown by 
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him. Since the prunu was in possession 
over the plots in dispute on the date of the 
suit and the attitude taken up by the defen- 
dants was that the plots were in their pos- 
session and they were entitled to cultivate 
it, the plaintif was clearly entitled to the 
injunction prayed for by Lim The decree 
passed by the two courts below does not 
suffer from any error of law, and the pre- 
sent second appeal ‘deserves to be dismissed. 

3 I may, however, make it clear 
that during the pendency of the second ap- 
peal the appellants obtained an order dated 
20-4-1970 authorising them to cut away the. 
crop standing on the plots in dispute. on de- 
porting, ceria amount of money. I under- 
stand that the appellants have deposited that 
amount in court below and have harvested 
the crop. Under that order, the money so 
deposited is to be paid to the person who 
may be found to be entitled to it. It will 
be open to the parties to move the Couwt, 
in which the money has been deposited for 
its withdrawal. It will be for that Court 
to pass appropriate order for payment of 
money to the person who ander the law 
may be entitled to receive it. 

9. In the result I dismiss the second 


appeal with costs. 
Appeal dismissed. 
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The National Security Assurance Co. Lid., 
Appellant v. S. N. Jaggi, Respondent. 

First Appeal No. 112 of 1959, D/- 5-1- 
1971, against decree of Rajni Kant, Civil J., 
aog as Tribunal, Allahabad, D/- 241- 

(A) Debt Laws — Displaced Persons 
(Debts Adjustment) Act (1951), S. 18 — The 
case of displaced person having any claim 
arising out of loss in respect of the insured 
on account of fire, theft, riot and civil com- 
motion will fall under S$. 18 and the forum 
to entertain the claim will be as indicated 
under S. 18 (4) and not under S. 10 — 
(X-Ref: — Section 10). (Para 18) 

The insurance company would not be 
able to resist the claim on the ground that 
it was not made to the company within the 
agreed time or that the loss was not due to 
any riot or civil commotion, (Para 18) 

Even assuming the company to be a 
‘displaced debtor’ within the meaning of the 
Act, the company being an insurance com- 
pany, the provisions of Section 18 will ap- 
ply. (Para 18) 

(B) Civil P. C. (1908), Order 2, Rule 2 
— A subsequent suit in respect of a claim 
which was barred at the time of the earlier 
suit but revived later on by an enactment is 
not hit by Order 2, Rule 2 or the principles 
of estoppel — (K-Ref: — Evidence Act 
(1872), Section 115) — (K-Ref: — Displaced 
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Persons (Debts Adjustment) Act (1951), Sec- 
tions 18 and 36). (Paras 20 and. 21) 
Where a displaced person having an 
insurance policy with regard to the goods 
kept in the house and the shop filed a suit for 
recovery of the amount only for the loss of 
goods kept in the house as he had not inti- 
mated to the company within the agreed 
time about the loss of the goods kept in the 
shop, the compromise in the suit and accept- 
ance of a sum in full settlement of the claim 
under the policy would remain confined to 
the claim in the suit and the provisions of 
Order 2, Rule 2 or the principles of estop- 
pel would not bar his claim after coming into 
force of the Displaced Persons (Debts Ad- 
justment) Act (1951), which conferred a 
fresh right on him for recovering the money 
due under the policy for loss of the goods 
kept in the shop. (Paras 20 and 21) 


Cases Referred: Chronological Paras 

(1966) ATR 1966 All 885 (V 58) = 
87 Com Cas 869, Sterling General 
‘Insurance Co. Ltd. v. Bahali 
Rampuri 

(1958) AIR 1958 Punj 57 (V 45) = 
TLR (1957) Punj 1529, Punjab 
National Bank Ltd. v. Punjab Pro- 
perty Development Co, 16 

V. P. Misra, for Appellant; S. N. Kacker 
for Respondent. 

JUDGMENT :— This is an appeal 
under Section 40 of the Displaced Persons 
(Debts Adjustment) Act 1951 (No. LXX 
of 1951), hereinafter called the Act. 


2. One S. N. Jaggi made an ap- 
plication under Section 18 read with Sec- 
ton 18 of the Act before the Civil Judge 
of Allahabad who was constituted as_ the 
Tribunal under the Act. The applicant 
claimed recovery of a sum of Rs. 18,500/- 
from the National Security Assurance Com- 
pany Limited (hereinafter called the Com- 
any) as compensation for the loss suffered 
y him-on account of the looting and des- 
truction of his property during the dis- 
turbances and riots on 7th and 8th of Sep- 
tember 1947 in the town of Peshawar. The 
company had insured the goods in the 
shop covering a risk to the amount of Rs. 
18,500/- and the goods in the house cover- 
ing a risk to the amount of Rs. 8,000/- 
under a contract evidenced by a document 
of insurance policy No. 12225. The insur- 
ance policy was effective during the period 
18-9-1946 to 13-9-1947. At the time when 
the said insurance policy was issued the 
head office of the company was situate at 
Lahore and the applicant Jaggi was_carry- 
ing on business of an optician in a shop af 
Arbad Road, Peshawar Cantt. The appli- 
cant’s house was attacked by the rioters in 
September 1947 and the household goods 
including trading goods kept in the house 
for which the company had covered a risk 
to the extent of Rs. 8,000/- were looted. 

The applicant in accordance with the 
terms of the insurance policy sent imme- 
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diate intimation to the company about the 
loss of the goods worth Rs. 8,000/-. Though 
the shop in Arbad Road was also looted but 
the applicant did not lay any claim with the 
company in regard to the ‘insured property 
in the shop and it turned out on evidence 
in the proceedings giving rise to this appeal 
that the applicant had no knowledge of it 
and he came to know about the incident 
only when he had arrived in India as a 
refugee sometime in January, 1948, having 
left Peshawar on account of disturbances. 
Meanwhile the company also shifted its 
Head-office to Simla. When the applicant 
learnt about the loss of the goods of the 
shop in Arbad Road in Peshawar he at once 
laid a claim with the company demanding 
the sum of Rs. 18,500/-. But the company 
expressed its inability to pay the amount 
claimed as the intimation to it of the inci- 
dent of looting of the shop in Arbad Road, 
Peshawar, was not given within fifteen days 
of the occurrence as required by clause (11) 
of the contract of insurance policy. As re- 
gards the sum of Rs. 8,000/- for the loss òf 
the goods kept in the house at Peshawar, 
the company refused payment on technical 
pretexts, The applicant then filed a suit for 
recovery of Rs. 8,000/- in the civil court at 
Delhi which suit eventually ended in a com- 
promise, the company having agreed to pay 
a sum of Rs. 5,500/- in full settlement of the 
im under the insurance policy. 
__ The applicant then came and settled at 
Allahabad having opened a shop for carrying 
on his old business of an optician. On 9th 
December, 1951, the Act was applied to 
Uttar Pradesh. The applicant then made the 
application giving rise to this appeal for 
recovery of Rs. 18,500/- claimed as debt by 
im as a displaced person from the company 
in the court of the Civil Judge of Allahabad. 
The company contested the claim of the 
applicant inter alia on the ground that the 
Tribunal at Allahabad had no jurisdiction; 
t the company itself was a displaced per- 
son having its Head-Office first at Simla and 
then at Delhi, that the claim of the appli- 
cant was barred by Order 2, Rule 2, of C. P. 
Code; that the applicant having received 
Rs. 5,500/- in Delhi in full settlement of the 
claim under the policy was not entitled to 
claim any further sum under the said policy 
and that the claim of the applicant was not 
in accordance with law. 
2-A, On the pleadings of the parties 
the Tribunal framed the necessary issues 
which were as follows:— 


(1) (a) Is the respondent a displaced per- 
son within the meaning of Displac- 
ed Persons (Debts Adjustment) Act 
1951? If so, is the suit not main- 
tainable in this court as provided 
under Section 10? 

(b) What is the effect of Section 18 of 
the said Act on the question of 
jurisdiction ? 

erson 


(2) Is the applicant a displaced 
within the meaning ge said Act? 
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(8) Is the suit barred under Order 2, 
Rule 2, Civil Procedure Code, as al- 
leged in the written statement ? 


(4 Did the applicant’s policy cover Riot 
4 Risk as alleged in paras 4 and 5 of 


__the plaint? 

() Did fie applicant suffer damage in 
respect of the goods stored in tha 
shop as alleged on account of any 
riots? I£ so, to what extent? 

(® Did the respondent make any pay- 
ment in satisfaction of the claim 
under the policy in suit i.e., under the 
compromise as alleged in the written 
statement P 

. (1) To what relief, if any, is the applicant 

_. entitled P 

(8) Whether the applicant gave informa- 
tion to the respondent of the loss 
within one year of the loss? IE so, 
or not, its effect. : 

(9) Has the applicant not complied with 
the conditions of the policy as alleg- 
ed in para 8 of the written statement 
and is the applicant's claim within 
time P 

3. On a consideration of the mate- 
rial on record the Tribunal recorded its 
findings. On issue No. 1 (a) it held that 
the company was not a displaced person as 
there was no evidence on record that it 
shifted its Head-office to Simla on account 
of the disturbances or as a result of parti- 
tion. The issue No, 1 (b) was answered in 
favour of the applicant the Tribunal having 
held that provisions of Section 18 override 
the provisions of Section 10 of the Act, as- 
suming the company was a displaced per- 
son the application for the claim against 

e company was competently filed before 

the Tribunal at Allahabad. 


4. On issue No. 2 it was held that 
the applicant was a displaced person with- 
in the meaning of the Act. 

5. Issue No. 3 was answered in 
favour of the applicant. It was held that 
in the previous suit filed at Delhi as the 
relief for recovery of a sum of Rupees 
18,500/- for the loss of the goods in the 
shop in Arbad Road, Peshawar, could not 
have been claimed, provisions of Order 2, 
Rule 2, Civil P. C. were not attracted. 

6. On issue No. 4 it was held that 
the policy issued by the company covered 
the risk of the goods being looted or des- 
troyed in riots. . 

7. Issue No, 5 was also answered 
in favour of the applicant. 


8. On issue No. 6 the finding of the 
Tribunal was that the payment of Rupees 
5,500/- under the compromise in previous 
suit related to the claim of the goods worth 
Rs. 8,000/- looted from the house of the 
applicant and the satisfaction recorded in 

e compromise decree was limited to that 
loss and not to the loss of goods looted 
from the shop of the applicant in Arbad 
Road Peshawar. 
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9. As regards issues numbers 8 and 
9, it was held that intimation was given 
by the applicant to the company; even 
though that intimation was not in confor- 
mity with the conditions of the policy but 
under the provisions of the Act the appli- 
cant was entitled to recover from the com- 
pany compensation for the loss of the goods 
of the shop. The Tribunal on the findings 
above awarded a decree of Rs. 18,500/- to 
the applicant _recoverable from the com- 
pany and made the parties to bear their 
own. costs. 


10. Issue No. 7 was answered ac- 
cordingly. 
1l. From this decree the company 


has now come up in appeal. 

12. During the pendency of this 
appeal the Court was informed that the 
company has gone under liquidation. Time 
was granted to the learned counsel to take 
necessary steps and intimate -the Court whe- 
ther the liquidators wanted to continue 
with the appeal. An application support- 
ed by an affidavit has been filed on behalf 
of the liquidators praying that a note be 
made that Sri Niranjan Rashik and 
R. C. Cooper are joint liquidators and they 
ce pemi to prosecute the present a 
peal. I have Pa that application by 
my order dated 4-1-1971. ` 

18. The learned counsel for the ap- 
pellant has rightly not assailed the findings 
recorded by the Tribunal on issues numbers 
2, 4, 8 and 9. There is ample evidence on 
record that the applicant S. N. Jaggi mig- 
rated to India on account of the disturban- 
ces in Peshawar, It cannot be doubted that 
he is a displaced person within the peang 
of the Act. e policy, a copy of whic 
is Exhibit 1 on record, clearly contains a 
term that the insurance under the policy ex- - 
tended to cover all riot risks. It was not 
disputed by the learned counsel for the ap- 
pellant that under the provisions of the Act 
the applicant was entitled to claim the insu- 
rance money as a debt from the company 
even without complying with the conditions 
of the limitation of time imposed under the 
terms of the policy. 


14, The two main _ grounds which 
were urged in support of the appeal were 
that (1) Order 2, Rule 2 of the C. P. Code 
applied to the claim of the applicant for 
recovery of Rs. 18,500/- as due under the 
insurance policy for the loss of the goods 
in the shop of the applicant in Peshawar and 
the applicant was not entitled to re-agitate 
the matter, he having agreed to receive 
Rs. 5,500/- from the company in full satis- 
faction of the amount due under the policy; 
and that (2) the company being a displace 
person within the meaning of the Act the 
provisions of Section 10 of the Act applied 
and the application could not be entertained 
at Allahabad. An attempt was also made by 
the learned counsel for the applicant to show 
that there was no satisfactory evidence on 
record proving applicant’s case that he ac 
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tually suffered the loss of Rs. 18,500/- as a 
result of the destruction or looting of his 
goods during the course of riots in Pesha- 
war in September 1947. 


15. Having perused the evidence on 
record, I think the assessment and conclu- 
sion of the Tribunal that the goods in the 
shop of the applicant in Arbad Road, Pesha- 
war, had been looted during the course of 
riot on 7th and 8th of September, 1947, is 
correct. Noting has been shown by the 
learned counsel for the appellant as a com- 
pelling circumstance to Pear me as a 
result of the scrutiny of the evidence in that 
behalf to disagree with the conclusion of the 
trial court. Deoraj (P. W. 7) who had been 
left in charge of the shop by the applicant 
clearly stated all about the incidents and the 
occurrence. I do not find any good reason 
to discard his testimony. 


16. Now coming to the two grounds 
indicated above urged in support of the ap- 
peal, I would first take up the second ground, 
namely, whether the company is a ‘displac- 
ed person’ within the meaning of the Act 
and the application should have been filed 
in Delhi where the Company subsequently 
shifted its Head Office. Learned counsel 
for the gelar referred to a decision of 
the Punjab High Court in Punjab’ National 
Bank Ltd. v. Punjab Property Development 
Co., AIR 1958 Punj 57 in support of the 

roposition that under Section 2 (10) of the 

ct a limited company or a corporation will 
be a ‘displaced person’ if such company or 
corporation shifts its Head-office or place of 
business from any place which now falls in 
the territory of West Pakistan to any place 
which now falls in the territory of India on 
account of the setting up of the Dominions 
of India and Pakistan or on account of 
civil disturbances or the fear of such disturb- 
ances. I have my own doubts whether the 
provisions of Section 2 (10) of the Act were 
intended to apply to “artificial persons’. I 
think that section applies only to ‘natural 
persons’. However, it appears to me that for 

urposes of this case it is not necessary to 
Acide the status of the company and to 
record a finding whether it is a ‘displaced 
person’ within the meaning of the Act. I 
will assume that the company is a ‘displaced 
person within the meaning of the Act and 

en examine the question whether the Tribu- 
. nal at Allahabad had jurisdiction to entertain 

the application filed under Section 13 read 
with Section 18 of the Act by the applicant 
S. N. Jaggi. 


17. It cannot be disputed and it has 
not been disputed by the learned counsel for 
the appellant that the Company is an insu- 
rance company and will remain an insurance 
company even if it were a ‘displaced person’. 
The question then arises whether the provi- 
sions of Section 10 of the Act will still ap- 
ply, though there is in the Act a special pro- 
vision under Section 18 entitling a displac- 
ed person to recover any sum due on an 
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insurance policy. Jt was strenuously con- 
tended for the appellant that any sum due 
on insurance policy would be a debt within 
the meaning of the Act. A reference was 
made to the case of Sterling General Insu- 
rance Co, Ltd. v. Lala Bahali Rampuri, AIR 
1966 All 885 in which it was held that a 
sum due on insurance policy would be a 
debt. On this basis it was urged that the 
applicant being a displaced person to whom 
another displaced person owed a debt the 
provisions of Section 10 of the Act will ap- 
ply and the claim cculd only be laid before 
the Tribunal in whcse jurisdiction the dis- 
placed debtor carried on business and in the 
instant case the company as a displaced 
debtor having its Head-Office at Delhi will 
be deemed to be voluntarily residing and 
carrying on business in Delhi. On the other 
hand the learned cocnsel for the respondent 
urged that Section 18 of the Act being a 
special provision for zlaims against insurance 
companies with whom any property in West 
Pakistan belonging to a displaced person was 
insured before the 15th day of August, 1947, 
against any risk arising out of riot, its pro- 
visions would prevail over the provisions of 
Section 10 which is a general provision. The 
Tribunal has taken the same view as urged 
by the learned counsel for the respondent on 
this point before me. 


18. It would be seen that Sections 
10, 18 and 18 deal with the jurisdiction of 
the Tribunal for entertaining various kinds 
of claims, When the claim is by a displac- 
ed creditor against a displaced debtor as de- 
fined in the Act, ther the jurisdiction is con- 
ferred on the Tribunal within whose local 
limits the displaced debtor actually and 
voluntarily resides or carries on business or . 
personally works for gain. en a claim 
is by a displaced creditor against a person 
who is not a displaced debtor the Tribunal 
within the local limi-s of whose jurisdiction 
the displaced person actually and voluntarily 
resides or carries on business or personally 
works for gain, will entertain the application. 
Then under Section 18 of the Act a provi- 
sion has been made for the benefit of a dis- 
placed person to recover any debt due 
on an insurance policy from the insur- 
ance company who insured before the 15th 
day of August, 1947. any property in West 
Pakistan belonging to such displaced per- 
son against any risk arising out of fire or 
theft or riot and civil commotion. It is 
clear from the scheme of this section that 
conditions putting limitations of time for 
making the claim uncer the insurance policy 
have been done away with and an insurance 
company cannot resist the claim on the 
ground that the claim- had not been made 
within the time and the formalities had not 
been observed as required under the terms 
and conditions of the insurance policy. 

There is nothing in the scheme of the 
section indicating that an insurance com- 
pany who had its H=zad-office in any place 
now in West Pakistan and had shifted its 
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Head-office to any place now in India 
due to coming into existence of Dominions 
of India and Pakistan or due to disturbances 
js excluded from this section and a dis- 
placed person will remain bound by the 
terms and conditions of the insurance 
policy and will ‘stand deprived of the bene- 
fit of the provisions of this section merely 
because he had insured his goods with an 
insurance company who had at one time 
its Head-office in a place now in West 
Pakistan. Since the main object behind 
Sections 10, 18 and 18 is to fix the forum 
for entertainment of claims under various 
conditions, I have no hesitation in agreeing 
with the view of the Tribunal that in case 
of a displaced person having any claim aris- 
ing out of loss in respect of the insured 
property on account of fire, theft, riot and 
civil commotion it will four-squarely 
under Section 18 and the forum will be 
as indicated under the said section by its 
sub-section (4) and the company would not 
be able to resist the claim on the ground 
that the claim was not made to the com- 
pany within the agreed time or that the dis- 
turbances in West Pakistan causing the loss 
were not in the nature of a riot or civil 
commotion. 


If it be said that Section 18 will not 
apply in case the instance company was a 
‘displaced debtor then it would amount to 
depriving the displaced person who suffered 
the loss, the benefit which various other sub- 
sections of Section 18 confer. If I were to 
hold that the company being a ‘displaced 
debtor the provisions of Section 10 would 
be applicable, the result would be that it 
would be open to the company to raise all 
such defences as the claim not having been 
made to the company within the agreed 
time, or that the loss was not due to any riot 
or civil commotion and so on. This would 
frustrate the purpose of the Act itself. I 
hold, therefore, assuming the company to be 
a ‘displaced debtor’ within the meaning of 
the Act, that the. provisions of Section 18 

ill apply, the company being an insurance 
company and the application was rightly en- 
tertained by the Tribunal at Allahabad under 
sub-section (4) of Section 18 of the Act. 


19. There now remains to consider 
the argument whether the provisions of 
Order 2, Rule 2 were attracted and other- 
wise the applicant was not entitled to claim 
the amount he having accepted Rs. 5,500/- 
in full payment of the claim under the insu- 
rance policy. 


20. The case of the appliomt was 
that the insured goods in the shop at Arbad 
Road, Peshawar, were looted in the riot be. 
tween 7th and 8th of September, 1947. The 
insured goods which were kept in the house 
of the applicant were also looted about the 
same time. From the insurance policy it is 
clear that there were separate specifications 


with regard to e goods kept in 
the house of the applicant and the 
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goods kept in the shop of the ap- 
plicant. The former were covered to 
the extent of Rs. 8,000/- while the latter 
were covered to the extent of Rs. 18,500/- 
against loss of risk arising out of riot and 
civil commotion, fire or theft, There were 
two lists appended to the policy. The case 
of the applicant that he intimated to the 
company within the time of fifteen days of 
the loss as regards the goods which were 
looted from his house, but he did not know 
of the looting of the goods of his shop till 
about January, 1948 when he came away to 
India, has been believed. ` 


The learned counsel for the appellant 
has not been able to point out any compel- 
ling circumstance arising from the material 
on the record to disbelieve the applicant’s 
evidence in this regard. It is obvious that 
the applicant did not knéw that his shop 
had also been looted till January 1948, the 
shop being managed by Deoraj. It is quite 
possible, rather probable, that in the disturb- 
ed conditions as must have been prevailing 
in Peshawar in September 1947 soon after 
the partition, that the communication be- 
tween Deoraj and the applicant must have 
come to an end, It has come in evidence 
that the house of the applicant and the shop 
were at a distance from each other in differ- 
ent localities. After the looting of his house 
the applicant with his family must have 
thought of escaping to India. So must have 
Deoraj. The contact between the two must 
have been lost. There.is no reason to dis- 
believe the applicant that he knew of the 
looting of the goods in the shop much later. 
As the law stood in 1948 the applicant under 
the terms of the policy was not entitled to 
recover the loss incurred by him for the 
destruction. of the goods of the shop or loot- 
ing thereof as he had not been able to inti- 
mate of the loss to the company within 
fifteen days of the occurrence. Since the 
applicant had been able to intimate the loss 
of the insured goods kept in the house within 
fifteen days of the occurrence, he filed a suit 
No. 650 of 1948 in the Civil Court at Delhi 
for recovery of Rs. 8,000/- from the com- 
pany which represented the risk which the 
company covered for the loss of the goods in 
the house. 


That being the position no question of 
the application of provisions of Order 2, 
Rule 2 will arise as in that suit which was 
instituted by the applicant in 1948 he could 
not, in Jaw, claim a relief for the loss of 
the goods kept in the shop as under the terms 
of the insurance policy he could not recover 
the amount representing risk covered by the 
company for those goods. I think the Tri- 
bunal was right in holding that in the suit 
filed by the applica in the Civil Court at 
Delhi the applicant could not have obtained 
any relief in respect of loss of the goods 
kept in his shop. The compromise in the 
said suit, to my mind, would remain confin- 
ed to the claim in regard to the loss of the 
goods kept in the house of the applicant and 
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when the applicant who was the plaintiff in 
the suit accepted the sum of Rs. 5,500/- in 
full settlement of the claim under the ma 
it would only mean that he accepted that 
smaller sum as against Rs. 8,000/-, a sum 
claimed in satisfaction of the claim 
under the policy relating to the loss of the 
goods kept in the house and not to the loss 
of the goods kept in the shop as they were 
not the subject-matter of the suit at all. 


I do not agree with the learned coun- 
[sel for the appellant that the applicant is 
estopped now to raise any claim and re-agi- 
tate the matter as he would be deemed to 
have given up the claim in regard to the 
loss of the goods kept in the shop. I do 
mot see how the provisions of Order 2 
Rule 2, C. P. Code, or the principles of 
estoppel bar the applicant from recovering 
the money due under the insurance policy 
for the loss of the goods kept -in the shop. 
In fact the company in 1948 told the appli- 
cant that he was not entitled to recover any 
thing in regard to the loss of the goods in 
the shop as the claim had not been made 
within the time as agreed under the policy, 
then to say now that the applicant could 
have claimed that sum will be allowing the 
company to blow hot and cold at the same 
time. 





' 21. The claim for the loss of the 
goods kept in the shop which amounts to a 
debt owed by the insurer to the insured 
under the Limitation Act could have been 
made in a suit filed witbin three years 
the loss when the cause of action arose, that 
is, the suit could have been brought by 8th 
of September, 1950. However, the limita- 
tion would be saved by the Displaced Per- 
sons (Institution of Suits) Act 1948, Act No. 
XLVII of 1948 as amended by the Displac- 
ed Persons (Institution of Suits and Legal 
Proceedings) Amendment Act 1950, Act No. 
XLVIII of 1950, and the suit could have 
been filed by the applicant up to 81st day 
of March, 1952. But long before the said 
date the Displaced Persons (Debts Adjust- 
ment) Act 1951 came into force on 9-11- 
1951 which repealed the Displaced_ Persons 
(Institution of Suits) Act 1948 and by its 
Section 86 the period of limitation was ex- 
tended by one year for displaced persons 
from the commencement of the Act for bring- 
ing a suit or other legal proceedings in res- 
pect whereof the period of limitation was 
extended by the Displaced Persons (Institu- 
tion of Suits) Act 1948. 


Thus it is clear that on the date on 
which the applicant filed his application 
before the Tribunal at Allahabad the debt 
due under the policy was recoverable from 
the company. The argument advanced on 
behalf of the company that the claim was 
not sustainable as the recovery of the amount 
under the policy had become time-barred has 
mo substance. ‘The claim for the recovery 
of Rs. 18,500/- dué on insurance policy, the 
law condoning the lapses, so to say, on the 
part of the insured.and extending the time, 
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was rightly entertained by the Tribunal. The 
Act enacted special provisions which reviv- 
ed the claim of the applicant and it can be 
said that a fresh right was conferred on the 
applicant by the Act to recover the amount 

ue on the policy for the loss of the goods 
kept in the shop and in that view of the 
matter also no question of applicability of 
Order 2, Rule-2, C. P. Code or any princi- 
ples of estoppel, can bar the applicants 
claim. 


22, As a. result of the discussion 
above, I do not find any force in this appeal 
and dismiss it. The respondent will be en- 
titled to his costs of this appeal. 


Appeal dismissed. 
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S. N. DWIVEDI AND H. C. P. 
TRIPATHI, J. 

The Khurshed Bagh Co-operative Hous- 
ing Society, Ltd, Lucknow, Appellants v. 
Smt. Satya Devi and others, Respondents. 

Special Appeal No. 743 of 1970, D/- 
22-12-1970, from judgment and order of 
G. D, Sehgal, J., in Civil Misc. Writ No. 786 
(W) of 1970, D/- 19-8-1970. 

High Court Rules and Orders — Rules 
of Court (1952) (All), Ch. 8, Rule 5 — Order 
of a Single Judge rejecting application of a 
person who is interested in the proceedings 
for being impleaded as party finally deter- 
mines the matter as against him — It is 
therefore a “judgment” within Rule 5 and is 
appealable — (X-Ref: — Letters Patent 
(All), Ci. 10) — Civil Misc. Writ No. 786 
(W)/1870, D/- 19-8-1970 (Lucknow Bench), 
Reversed. 1967 All LJ 990 & 1968 All LÝ 
576 & AIR 1971 All 39; Dist. ATR 1958 
Raj 161 & ATR 1952 All 535 (FB), Ref. __ 

(Para 8) 


Cases Referred; Chronological Paras 
(1971) AIR 1971 All 89 (V 58) = 

1970 All Lf 785, Radhey Sham v. 

State of U, P. 
(1968) 1968 All LJ 576 = ILR (1968) 

1 All 414, Siaram v. Nathuram : 
vee 1967 All LJ 990-== ILR (1967) 


All 581, Gopal Behari Kapur v. 


_. Dist Magistrate of Etah 2,4 
(1960) AIR 1960 All 692 (V 47) = 

1960 All LJ 887 (FB), Standard 

Glass Beads Factory v. i Dhar 5 


ry ) 
(1958) ATR 1958 Raj 161 (V 45) = 
1957 Raj LW 413, Ghanshyamlalji 
„V, Collector, Udaipur 
(1952) AIR 1952 ‘All 585 (V 89) = 
1952 All LT 187 (FB), Mata Prasad 
v. Ram Adhar 


M. P. Bajpai, for Appellants; R. M: 
Sahai and M. S. Srivastava, for Respondents. 


TRIPATHI, J.:— The appellant is a 
Co-operative Housing Society registered 
under the U. P. Co-operativė Societies Act 
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No. II of 1912. A small piece of land mea- 
suring about 19 biswas and 6 biswansi is 
being acquired by the State Government 
for the Society on the Lucknow-Kanpur 
Toad at a distance of four miles from the 
Charbagh railway station. The Society has 
already executed an agreement in favour 
of the State Government im accordance 
with the provisions of Section 39 of the 
Land Acquisition Act and has also made 
the necessary deposit. The validity of 
the acquisition pore ng: which are still 
pending disposal before the appropriate 
authority was challenged by the respondents 
before the Lucknow Bench of this Court in 
Civil Misc. Writ No. 786 of 1970. The 
appeal Society was not made a party to 
e aforesaid writ petition. Accordingly the 
appellant Society applied for being im- 
pleaded as a party to the writ petition, in- 
ter alia, on the assertion that it was a neces- 
sary party to the proceedings. That ap- 
lication was rejected by a learned single 
fudge of the Court by “his order dated 
August 19, 1970. This appeal is directed 
against that order. 


2. Learned counsel for the respon- 


Bihari 
Kapur v. District Magistrate of Etah Te 


3. On the other hand, it has been 
contended on behalf of the appellant that as 
the impugned order amounts to a case de- 
cided having finally disposed of the appel- 
lant’s prayer for being impleaded as party 
to the writ petition it is a judgment. 

4, The cases relied upon by the 
Jearned counsel for the respondents are dis- 
tinguishable on facts. In Gopal Bihari’s 
case, 1967 All LJ 990 mentioned above, the 
Division Bench was seized with a matter in 
which the petitioners’ application for an inte- 
rim relief had been refused while his writ 
petition had remained pending. In that con- 
nection it was held that an order granting or 
vacating an interim order in a pending writ 
petition does not amount to a judgment and 
is, therefore, not appealable under Clause 10 
of the Letters Patent or under Chapter VIII, 
Rule 5 of Rules of Court. 

5, In Siaram’s case, 1968 All LY 576 
a learned Single Judge of this Court hearing 
an election petition had passed an interlo- 
cutory order permitting inspection of the 
election papers. ‘That order was challenged 
in Special Appeal. It was, inter alia, held 
that an interlocutory order may amount to 
a judgment if the order affects substantial 
rights of the parties. But in that case since 
no substantial rights of the parties were af- 
fected by the impugned interlocutory order 
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permitting inspection of the election papers 
the order did not amount to a judgment as 
contemplated by Chapter VOI, Rule 5 of 
the Rules of Court and Clause 10 of the 
Letters Patent of the Allahabad High Court. 
It is, therefore, obvious that in all the Divi- 
sion Bench cases referred to above the Spe- 
cial Appeal was held not entertainable on 
the ground that the impugned orders were 
not judgments as they had not decided the 
matter finally. In other words the ratio de- 
cidendi in those cases was that if the im- 
pugned order amounts to a judgment having 

ally disposed of the matter in issue, a 
Special Appeal shall be entertainable, In Sia- 
rams case, 1968 All LJ 576 the learned 
Judges constituting the. Division Bench 
while referring to a Full Bench decision of 
this Court in Standard Glass Beads Factory 
ae Dhar, AIR 1960 All 692 observed as 

ows:— 


“The term ‘judgment? does not neces- 
sarily exclude an order. order of a 
Single Judge of the High Court dismissing 
an appeal against an order granting a tem- 
Rorary injunction is an order which finally 

letermines the right of a party to a specific 
tem oray relief. The order is therefore ap- 
pealable. ; 

The learned Judges further observed that in 
the Full Bench case the impugned order 
finally disposed of the appeal which was 
pending before a Single Judge of the High 
Court. But that was not the position in 
Siaram’s case, 1968 All Lf 576 as the im- 
pugned order therein did not dispose of the 
election petition pending before the learned 
Single Judge. 

: 6 In Mata Prasad v. Ramadhar, 
ATR 1952 All 585, a Full Bench of this 
Court held that where in an sppe against 
an order returning a plaint under Order 7, 
Rule 10, the appellate court sets aside the 
order and remands the suit directing the 
trial court to readmit it to file, the order of 
the appellate court amounts to the decision 
of a case and is open to revision by. the 
High Court. > 

T: Ghanshyamlalji v. Collector, 
Udaipur, AIR 1958 Raj 161 was a case deal- 
ing with an application for impleadment of 
a party in a suit under Section 92 of the 
Code of Civil Procedure. In that case a 
Division. Bench of the Rajasthan High Court 
observed: 

“One of the objects of Rule 10 of 
Order 1 is to enable the court to try and 
determine once for all material questions, 
common to the parties and to third parties 
and not merely questions between the par- 
ties to the suit.” 
The Division Bench further observed: 

“The plaintiff himself cannot enlarge 
the scope of the plaint beyond what the 
Advocate-General has sanctioned. But 
there is no limitation or exception contained 
in Rule 10 of Order 1, where a oe seoks 
himself to be impleaded as a defendant .. 


eeees eoen ea @ be 9) 
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8. In the instant case the land is 
being acquired for the appellant and, as stat- 
ed earlier, the appellant has already entered 
into an agreement with the State Govern- 
ment and kas deposited the requisite amount 
in that regard. There can, therefore, be no 
doubt that the appellant Society is interest- 
ed in the acquisition of the land and as such 
is a proper party within the meaning of 
Order 1, Rule 10, sub-clause (2) inasmuch 
as its presence before the Court is necessary 
in order to enable it to effectually and com- 
pletely adjudicate upon and settle all the 
questions involved in the proceeding. The 
rejection of the appellant’s prayer for being 
impleaded as pasty by e learned Single 
Judge has finally determined the matter as 
against it. It is therefore a judgment which 
is appealable under Chapter VIII Rule 5 of 
the Rules of Court. 


9. We have already held that the 
appellant is a proper party to the proceed- 
ings. Its impleadment as a party will not 
affect, in any manner, the interest of the 
respondents. On the other hand, it will 
facilitate the decision of the poe 
effectually and completely. In this view of 
the matter we are of opinion that the im- 
pugned order of the learned Single Judge is 
not sustainable. 

10. In the result the appeal is al- 
lowed, the impugned order of the learned 
Single Judge is set aside and the appellant's 
application for impleadment as a party to 

e writ petition is allowed. Let the record 
of the case be sent back to the Lucknow- 
Bench as expeditiously as possible. 


Appeal allowed, 
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S. K. VERMA, J. 


The Industrial Gases Ltd., Appellant vs 
ate Ganesh Flour Mills Co., Ltd., Respon- 

ent, : 

F, A. F. O. No. 172 of 1964, D/- 10- 
11-1970, against order of Ram Chandra 
Aai UT Addl. Civil J., Kanpur, D/- 26-3- 

Arbitration Act (1940), Sch. I, CI. 4 — 
“Enter on the reference? does not mean 
“proceed to give an award”. When arbitra- 
tors differ, the umpire should enter upon the 
reference, hear parties, and if required, hear 
witnesses over again and then make his 
award, AIR 1922 All 106 and AIR 1955 
Nag 126, Followed — Russel’s Law of Arbi- 
tration, XV Edn. and Galsbury’s Laws of 
England, Simonds Edn. Paras 79 and 86, 
Rel, oni 

Where a person clearly appointed as 
an umpire sat along with the arbitrators, 
heard witnesses and arguments, made notes 
which were made available to the arbitrators 
and when they differed made his aw: 
without giving any opportunity to the par- 
ties to raise objections against arbitrators 
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Sahai, Chief Engineer 


differing awards, held, that the umpire had 

oughout acted as a Sarpanch and not as 
an umpire and his award ought to be set 
aside. (The reference itself would be invalid 
if the position of the third person i.e., person 
other than the two arbitrators is vague so 
that he could act either as a sarpanch or as 
an arbitrator.) (Paras 4 and 7) 


Cases Referred: Chronological Paras 
(1955) AIR 1955 Nag 126 (V 42) = 

ILR (1955) Nag 821, Chouthmal 

Jivrajjee Poddar v. Ramchandra 
„_ Javrajjee Poddar 6 
(1922) AIR 1922 All 106 (V 9) = 

20 All LJ 272, Sardar Mal Hardat 


_. Rai v. Sheo Baksh Rai Sri Narain 7 
(1858) 27 LJ Ex 801 = 114 R. R. 1043, 

_. Winteringham v. Robertson 6 
(1841) (1841) 11 LJOB 71 = 6 Jur Í 


(18337 (i883) h LJKB 1 = 110 ER 
` 870, In re, eg and Bird 
M/s. S. N. Kacker and Shri Dhar, for 
Appellant; Krishna Sahai, for Respondent. 
JUDGMENT :— This is a defendant's 
first appeal from order under Section 89 of 
the Arbitration Act. 


2, The respondent-company filed a 
suit against the appellant-company for the 
recovery of a sum of Rs. 88,659.25 P. as 
rent of certain buildings used by the defen- 
dant. They also claimed the pas of cur- 
rent consumed and the price of oxygen sup- 
na The suit was defended by the de- 
endant on various grounds which need not 
be enumerated. Suffice it to say that the 
appellant company made a counter claim on 
e allegation that the respondent-company 
been overpaid. A claim was also made 

for the value of the building material which 
had been left behind when the premises 
were vacated by the appellant-com- 


pany. After issues had been framed 
in. the case, the dispute was refer- 
red to three arbitrators, namely, Sri 


Narendrafit Singh, Bar-at-Law, Sri Ganpat 
of the respondent- 
company and Sri H. S. Ramaswami, Chief 
Engineer of the appellant-company. Of 
these Sri Narendrajit Singh was to be umpire. 
The arbitrators took a long time over the 
arbitration and took repeated extensions for 
giving the award. Eventually arguments 
were heard on May 10, 1968. Sri Ganpat 
Sahai and Sri H. S. Ramaswami gave differ- 
ing awards on May 14, 1963. Thereupon 
the umpire Sri Narendrajit Singh gave his 
award on May 15, 1968. 

i Against this award, both parties 
filed objections. These objections were 
heard by the learned Third Additional Civil 
Judge of Hi He allowed the objec- 
tions filed by the respondent-company. Most 
of the objections filed by the appellant-com- 
pany were, however _ with slight modifica- 
tions, rejected. The defendant-company has 
come up in appeal to this Court. 

4, ppt from the other arguments 
that Mr. Kacker has raised, his main conten- 
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tion, which goes to the root of the matter, 
is that the award is vitiated and must be 
set aside because Sri Narendrajit Singh never 
really entered upon the reference as umpire. 
The record of the arbitration proceedings 
shows that all the three arbitrators sat to- 
gether. Witnesses were examined, docu- 
ments were produced and arguments were 
heard by all of them. Sri Ganpat Sahai 
and Sir H. S. Ramaswami gave their differ- 
ing awards on May 14, 1968 and Sri Naren- 
drajit Singh gave his award the very next 
day, that is to say on May 15, 1963. When 
the two arbitrators differed, Sri Narendrajit 
Singh, the umpire, instead of proceeding to 
give his award forthwith, should have en- 
tered upon the reference, that is to say, he 
should have given notice to the parties so 
that they would have had an opportunity of 
making any other submissions that they de- 
sired in view of the difference of opinion 
between the two arbitrators mentioned above. 
I should not be understood ‘to mean that Sri 
Narendrajit Singh could not act upon the 
evidence that was led and the arguments 
that were advanced before him and the other 
two arbitrators. He could have done so 
validly provided the parties had been given 
an opportuni of raising objections. In 
case they did not object, Sri Narendrajit 
Singh could have acted as he did. 

According to Russell on the Law of 
Arbitration, Fifteenth Edition, an umpire is 
not merely a third arbitrator. I find this: in 
Russell: 

“An umpire is a person appointed to 
take over the reference from arbitrators who 
are unable to agree amongst themselves. ` In 
general, he is in the same position as a sole 
arbitrator. ...%....-.... 4 
Another passage in the same book, which 
is relevant, is: 

“The powers and duties of an umpire, 
when he is called upon to act, are in gene- 
ral the same as those of the arbitrators. 

The umpire must hear the evidence of 
the parties and their witnesses, if application 
is made to him to do so by either party, not 
withstanding that the same evidence has al- 
ready been adduced before the arbitrators. 
The umpire is not justified, in the face of 
an objection by either party, in taking any 
part of the evidence from the notes of the 
arbitrators, unless there are special provisions 
in the submission permitting him to do so. 
‘I do not see that you can carry the propo- 
sition, attempted to be laid down in sup- 
port of the award, any further than this, 
that an umpire may make his award on the 
notes of the arbitrators, if no objection is 
taken.’ (Per Patterson, -J. in Re Jenkins 
(1841) 11 LJQB 71). ‘There was no ne- 
cessity for the umpire to hear the evidence. 
If it was necessary, for the justice of the 
case, that he should personally have heard 
the witnesses, and application had been 
made to him for that purpose, he would not 
have been justified in refusing to hear them; 
but here no application was made to or re- 
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fusal given by the umpire in his character 
of umpire to hear evidence; at the time when 
the application was made he was appointed 
to that office in case the arbitrators should 
disagree, but was not acting as such.” (Per 
Denman, C. J., in In re, Tunno and Bird, 
(1833) $ LJKB 1 at 6)” 


5. In Halsburys Laws of England, 
Simonds Edition, paragraphs 79 and 80 are 
relevant: 


“79. UMPIRE. Where the reference is 
to two arbitrators or an umpire, the powers 
of the umpire do not arise unless aed until - 
the arbitrators are unable to agree, or allow 
their time for making an award to expire: 
but in practice the umpire usually sits’ with 
the arbitrators from the commencement of 
the reference, since, unless he did so, he 
would have to hear all the evidence repeated 
before him. The umpire, if and when re- 
quired to make an award, is substituted for 
and has the same powers with regard to the 
conduct of the arbitration as the arbitrator 
possessed. ‘The umpire may also take into 
account the arbitrator’s ‘expert opinion.” 

80. CONDUCT OF PROCEEDINGS. 
In the conduct of the proceedings the arbi- 
trator or umpire must conform to any. direc- 
tions which may be contained in the agree- 
ment of reference itself. Subject to any 
such directions, he should observe,'so far as 
may be practicable, the rules which prevail 
at the trial of an action in court: but he may 
deviate from those rules provided that in so 
doing he does not disregard the substance 
of justice. Thus, the arbitrator is bound by 
the rules of evidence, and although the par- 
ties may agree that the rules of evidence as 
observed in the courts shall not be sirictly 
followed, he must not admit and act upon 
evidence which is obviously inadmissible, 
and which goes to the root of the question 
which he has to decide.” 


6. There is a difference between an 
umpire and a sarpanch, A sarpanch is only 
a chairman of a committee of three. In 
Chouthmal Jezailee Poddar v. Ramchan- 
dra Jivarajjee Poddar. AIR: 1955 Nag. 126 
the distinction between a sarpanch and an 
umpire has been clearly drawn out. The 
relevant observations are reproduced below: 

“The law on the subject is to be found 
in Halsbury’s Laws of England, Simond’s 
Edition, Volume 2, page 81, para 68. The 
word ‘umpire’ is a term of art and has a 
special meaning in the law relating to arbi- 
trations. The agreement was scribed by a 
lawyer who evidently understood what an 
umpire’s ctions are.in arbitrations. An 
umpire may be appointed by the selected 
arbitrators or the appointment may be made 
by the contending parties. The umpire only. 
acts when there is a difference between the 
arbitrators themselves. He may sit with the 
arbitrators and watch the proceedings, hear 
the evidence and look into the papers, but 
he is not supposed to confer with the arbi- 
trators so as to mould their decision, 





480 All. [Prs. 6-8] 


A sarpanch is a panch but has a posi- 
tion akin to a chairman. .......-- seos 
Tn our opinion, Nagarmal was appointed an 
umpire and his position was correctly under- 
stood by the parties and by the arbitrators, 
including Nagarmal. If Nagarmal acted be- 
fore there was a difference, this would con- 
stitute an illegality, though there was no ob- 
jection to his sitting with the arbitrators. He 
could not influence their opinion. See 
‘Winteringham v. Robertson’, (1858) 27 LJ 
Ex. 801 at page 308 (S). If Nagarmal was 
an arbitrator, he was not an umpire and the 
reference itself would be defective since it 
names him as such. In any event, we are 
quite satisfied that Nagarmal’s position was 
so vague as to leave it open to him to act 
either as an umpire or as an arbitrator or as 
a Sarpanch at his sweet will and such a re- 
ference cannot be regarded in law as pro- 
per. We accordingly-hold that the reference 
was invalid for this reason.” 


7. The position in Jaw seems to be 
this. I£, in the reference, the position of the 
third person, that is to say, the person other 
than the two arbitrators, is vague so that he 
could act either as an arbitrator or as a 
Sarpanch, the reference itself would in- 
walid. On the other hand, if the third per- 
son is clearly and, without any ambiguity, 
nominated as an umpire but he acts only 
as a Sarpanch, the reference would be valid 
but the award would be bad and it would 
have to be set aside. I have scrutinized 
the application (paper No. 115C) made by 
the parties for reference of the dispute to 
arbitration, and also the order of the learned 
Civil Judge passed thereon, and I am of the 
view that Sri Narendrajit Singh, without any 
doubt, was nominated as an umpire and he 
could act only in that capacity. 

Throughout the proceedings, however, 
he appears to have acted as Sarpanch or 
chairman as is obvious from the record. He 
consulted the notes of the other arbitrators 
and he made notes himself which were made 
available to the other two arbitrators. He 
seems to have thought that, without doing 
anything further, as soon as the other two 
arbitrators differed, he could proceed to give 
his own award without giving an opportu- 
nity to the ‘porites to say anything er, 
Clause (4) of the First Schedule of the Arbi- 
tration Act reads as follows: 

“I£ the arbitrators have allowed their 

time to expire without making an award or 
have delivered to any party to the arbitra- 
tion agreement or to the umpire a notice in 
writing stating that they cannot agree, the 
umpire shall forthwith enter on the refer- 
ence in lieu of the arbitrators.” 
The words “enter on the reference” cannot 
possibly mean “proceed to give an award” 
and, yet this is exactly what Sri Narendrajit 
Singh did. In Sardar Mal Hardat Rai v. 
Sheo Baksh Rai Sri Narain, ATR 1922 All 106, 
a Division Bench of this Court quoted the 
following from an English decision with ap- 
proval: 


Tulsa Singh v. Board of Revenue (FB) - 


A.L B. 


“Entering upon the reference” means 
not when an arbitrator accepts the office, or 
takes upon himself the duty but when he ac- 
tually enters upon the matter of the refer- 
ence, when the parties are before him, or 
under some peremptory order compelling 
him to conclude the hearing ex parte.” 

I am, therefore, of the view that the award 
should have been set aside in its entirety. 

8. I, therefore, allow this appeal, 
set aside the order of the learned IT Addi- 
tional Civil Judge of Kanpur and also the 
award given by Sri Narendrajit Singh. Th 
case is sent back to the learned Civi 
Judge. Considering the nature of the contro- 
versy, it would be open to the parties tọ 
reconsider the question whether they would 
like to have the dispute settled through arbi- 
tration or by the Court. In case they choose 
to have the case decided by the Court, tha 
learned Civil Judge will proceed to do so. 

case the parties want the matter to be 
decided by arbitration, . the learned Civil 
Judge will send the case back to Sri Naren- 
drajit Singh, umpire, who will give an award 
after following the correct procedure. Par- 
ties will Lear their own costs. The stay 


order is vacated. 
Appeal allowed. 
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FULL BENCH 


SATISH CHANDRA, A. K. KIRTY AND 
Cc. S. P. SINGH, JJ. 


Tulsa Singh and others, Applicants v. 
The Board of Revenue, U. P., Opposite 
Party. 

Mise. Reference No. 15 of 1970, D/- 
24-3-1971. . 


(A) Stamp Duty — Stamp Act (1899), 
Section 2 (5) (b) — Bond — As soon as an 
agreement of sale containing an undertak- 
ing to pay the purchase money is executed 
after attestation of the same, it becomes a 
bond — (X-Ref: — Article 5, Exemption 
(a) and Article 1 AIR 1941 All 
(FB) & ATR 1957 All 891 (FB), Rel. on. 

(Paras 8, 9, 10) 

Thus, where a document (indenture) 
containing the undertaking to pay the pur 
chase money respecting the sale of resin to 
be removed from the forests in consideration 
of the price, is executed by the purchaser 
and the forest Authorities and is also attested 
by the witnesses, the document on such at- 
testation takes the form of a bond, and does 
not remain a mere agreement of sale of 
goods. That being so, it is chargeable to 
stamp duty under Article 15 and does not fall 
under exemption (a) to Article 5 of Schedule 
I-B of the Act, (Paras 8, 9 10) 


(B) Transfer of Property Act (1882), 
Section 54 — Sal Lease — Distine- 


— 


e and 
tion —- Where a purchaser under an agree- 
ment of sale has a right to carry away the 
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subject-matter of tbe agreement in conside- 
ration of the purchase value, the agreement 
relates to a sale and not to a lease which 
merely entitles a lessee to enjoy the pro- 
perty leased — (X-Ref: — Section 105) — 
AIR 1958 SC 532, Followed. (Paras 6, 7) 
Cases Refered: Chronological Paras 
(1958) AIR 1958 SC 582 (V 45) = 
1959 SCR 265, Smt. Shantabai v. 
State of Bomba 


y B 
(0957) AIR 1957 All 391 (V 44) = 


7 All LJ 426 (FB), Board of 
Reyenue v. Padum Bahadur Singh 10 

(1941) AIR 1941 All 243 (V 28) = 

1941 All LJ 427 (FB), L. H. Sugar 
Factory Pilibhit v. Moti 9 


(1941) AIR 1941 Mad 149 (V 28) = 
1941-1 Mad LJ 1 (FB), M. Laksb- 
mana Ayyar v. Aiyasami Chettiar 5 
(1906) 8 Bom LR 234 (FB), In re Ralli a 


Bros. 
(1885) ILR 8 Mad 87 (FB), In re 
Reference under Stamp Act, S. 46 10 

M. S. Negi, for Appellant; Standing 
Counsel, for Opposite Party. 

SATISH CHANDRA, J.:— The Board 
of Revenue has submitted this statement of 
the case with a reference under Section 57 
(1) (a) of the Indian Stamp Act. 


2. On 22nd March, 1966, the Can- 
tonment Board Ranikhet, executed an inden- 
ture stating that in consideration of the 

urchase money of Rs. 7,525/- the Board 
fad sold the right of collection of resin from 
the M. E. O. forests out of channels to be 
tapped during the year 1966. The tapping 
is to be started from Ist April, 1966 and is 
to be completed by 15th October, 1966. 
Tulsa Singh, Bahadur Singh and Jaint Singh, 

e purchasers, were to deposit Rupees 
5,648.50 P. upto 22nd July, 1966 and the 
balance Rs. 1,881.50 P. on or before the 
15th August, 1966. The document was 
signed by the Vice-President of the Canton- 
ment Board as well as the three purchasers, 
It was attested by two witnesses. 


8. A similar indenture was executed 
by the Board on 6th June, 1966 in favour of 
the same three persons. Under it, in consi- 
deration of the purchase money of Rupees 
82,175/- the Board sold the right of collec- 
tion of resin from the Cantonment forests 
out of channels to be tapped during the year 
1966 to the same three purchasers. Rupees 
16,088/- were to be deposited upto 7-4- 
1966 and the balance in two equal instal- 
ments of Rs. 8,048.50 P. on or before 15th 


June, 1966 and 15th August, 1966. This . 
document was also signed by the Vice- 
President on behalf of the Board, 


and by the three purchasers. It was attest- 
ed by two witnesses, In this indenture, the 
purchasers were to start tapping from Ist 
March, 1966, and were required to complete 
it by the 15th October, 1966. Both the 
documents contained identical other terms as 
to penalty, fines, forfeiture, the method of 
collection and removal of resin etc. etc. 
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4, Tulsa Singh, one of the purcha- 
sers, presented the two documents before 
the Collector, Almora for adjudication of 
Stamp duty. The Collector in his turn re- 
ferred the matter to the Board: of Revenue 
for appropriate orders under Section 56 (2) 
of the Stamp Act. 


5. Before the Beard, it was submit- 
ted on behalf of the purchasers that the two 
documents were merely agreements to sell 
goods, and were as such liable to a duty of 
Rs. 2.25 P. under Article 5 (c), Schedule I-B 
of the Stamp Act. The Board did not ac- 
cept this submission. It held that the trans- 
action related to resin which had to be form- 
ed dn the trees during the period to which 
the grant related, and as such, the documents 
related to grant of a benefit arising out of 
something attached to the earth. This was 
benefit arising out of the earth, and was 
immovable property as defined by Sec. 8 
(26) of the General Clauses Act. Since the 
Stamp Act did not define ‘immovable pro- 
perty” its definition in the General Clauses 
Act was applicable. The Board placed reli- 
ance upon the case M. Lakshmana v, Aiya- 
sami Chettiar, ATR 1941 Mad 149 (FB) and 
held that the grant of the right to tap and 
collect resin from the trees related to immo- 
vable propery The documents were held 
to be Jease deeds for consideration of Rupees 
82,175/- in one case and Rs. 7,525/- in the 
other, which sums represented the premium 
for which the lease had been granted. The 
two documents were chargeable as a lease 
under Article 85 (b) of Schedule I-B of the 
Stamp Act and were liable to a duty of 
Rs. 1,462.50 P. and Rs. 360/- respectively. 
As the Board felt that an important question 
of interpretation was involved. it referred the 
following points for decision by this Court:— 


“1. Whether the two documents afore- 
said (copies of which are Annexures I and 
II) are lease deeds within meaning of Sec- 
tion 2 (16) of the Stamp Act? 


` 2. If so, whether the amount of con- 
sideration i.e., the purchase money is to be 
treated premium or rent for the purpose of 
charging stamp duty, 


3. In case the documents are not in- 
struments of lease, what is their nature and 
under which article of Schedule I-B of the 
Stamp Act they are liable to stamp duty.” 


6. Learned counsel for the peti- 
tioner urged that under the two documents 
e purchaser has been given the right to 
collect and carry away the resin from the 
forest. Such a transaction cannot, in law, 
be a lease, because in a lease the lessee has 
no right to carry away the subject-matter of 
the lease. In Smt. Shantabai v. State of 
Bombay, AIR 1958 SC 582, Bose, J., em-| . 
phasised as follows:— 


“In a lease, one enjoys the property but 
has not the right to take it away. In a profit 
a prendre one has a licence to enter on the 
land, not for the purpose of enjoying it, but 
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for removing something fom i namely, a 


- part of the produce of the soil. 


7. These _ observations are apt and 

applicable tò the documents before us, Since 

e purchasers had a right to take away the 

resin, the transaction could not, in law, be 

a lease, For the petitioner, it was urged 
(Contd. on Col. 2) 


“5. Agreement or Memorandum of an 


(a) if relating to the sale of a bill of 
exchange; 

(b) if relating to the sale of a Gov- 
ernment security or share in an 
incorporated sompany or other 
body corporate; ú 

(c) if not otherwise provided for 


Exemptions 


Agreement or memorandum of agree- 
ment— 

(a) for_or relating to the sale of goods 
or merchandise exclusively, not being a NOTE 
OR ee chargeable under 
No. 48;” 


Clauses (a) and (b} of Article 5 are not ap- 
plicable to the present case. Under cl. (e) 
an agreement is liable to duty if it is not 
otherwise provided for. In other words, if 
the document is covered ‘by some other Arti- 
cle, aed (c) of Article 5 will not be at- 
tracted. 


8. The learned Standing Counsel 
urged that the documents fulfilled the re- 
quirements of a bond as defined by cl. (5) 
of Section 2°and was as such chargeable to 
duty under Article 15. Section 2 (5) de- 
fines a bond. It has three sub-clauses. Sub- 
clauses (a) and (c) are not relevant for our 
purposes. Clause (c) says that a Bond 


“includes any instrument attested by a 
witness and not payable to order or to bearer 
whereby a person obliges himself to pay 
money to another”. 


Under the indentures, the three purchasers 
obliged themselves to pay Rs. 82,175/- and 
Rs, 7525/- respectively to the Cantonment 
Board, These amounts were not payable to 
order or bearer. Both the . documents are 
attested by witnesses. The documents fulfil 
all the ingredients of a bond, and prima 
facie, be chargeable to duty as such. 


9. Learned counsel for the purcha- 
sers urged that the documents are wholly 
exempt from duty under Exemption (a) to 
Article 5, because they related to the sale of 
goods or merchandise exclusively. The sub- 
mission is misconceived. In L. H. Sugar 
Factory, Pilibhit v. Moti, AIR 1941 All 248 

(FB) Iqbal Ahmad, Acting, C. J., held:— 


“Agreements for the sale of goods or 
merchandise contemplated by Article 5 of 
Sch. I do not require attestation and, there- 
fore, such agreements, if unattested, would 
remain mere agreements, even though there 
ig a covenant as to the delivery of the goods 


` chargeable to 


that the indentures, in question, were simple 
agreements relating to sale of goods. There 
was some controversy at the Bar whether 
the sale in the present case was: of future 
goods as defined by the Sale ‘of Goods Act. 
For reasons to be stated presently, it -is un- 
necessary to enter into that controversy. An 
agreement is liable to duty under Article 5, 
which reads:— 


Agreement:— 


Two Annas 

Subject to a maximum of ten rupees, 
one anna for every Rs. 10,000/- or 
part thereof of the value of the secu- 
rity or share. 

Eight Annas 


agreed to be sold. But the moment such 
an agreement is attested it becomes a bond.” 
19. Relying upon this decision as 
well as the decisions of the Full Bench of 
the Madras High Court in reference under 
Section 46, Stamp Act, (1885) ILR 8 Mad 
87, and of a Full Bench of the Bombay 
High Court in Re. Ralli Bros., (1906) 8 Bom 
LR 284, a Full Bench of our Court in Board 
of Revenue v, Padum Bahadur Singh, AIR 
1957 All 891 held that an agreement for thel 
sale of trees in a forest containing an under- 
taking to pay money and being attested by 
witnesses was a bond and was chargeable 
to duty as such. It was not a simple agree- 
ment relating to the sale of goods or mer- 
chandise and was not entirely exempt from 
duty. Clause (a) of the Exemptions to, Arti- 
cle 5 was not applicable. The document 
was liable to duty as a bond under Article 15. 
These decisions are on fours with the 
facts of the present case. The two docu- 
ments, in question, contained an undertaking 
to pay money, not to order or bearer. They 
are attested by witnesses. They are not 
mere agreements relating to the sale of 
oods, By the fact of attestation they have 
ecome bonds. In this view, it is unneces- 
sary to decide the question whether the 
indenture related to the sale of future goods 
within the meaning of Sale of „Goods 
Act, so_as to be covered by Exemption A 
of Article 5, . 
11. Our answers to the questions 
referred to us are as follows: 
he two documents are not lease 
deeds, 


2. In view of our answer to the first 
question, this question does not arise. 


8. The documents are bonds and are 
duty under Article 15 of 
Schedule I-B of the Stamp Act. 

12, Let a copy of this judgment 
under the seal of the Court and the signa- 
ture of the Registrar, be sent to the Board 
of Revenue. 

Reference answered accordingly. 


eae 
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AIR 1971 ALLAHABAD 488 (V 58 C 115) 
K.. B. ASTHANA, J. 

Mathtra Prasad Sharma, Appellant v. 
Parmeshthi ‘Das, Respondent, 

Ex. Second Appeal No. 1608 of 1970, 
D/- 10-3-1971, from decision of Kailash Nath 
Endley, Temporary Civil and S. J., Jhansi, 
D/- 1-6-1970. 


Civil P. C. (1908), Section 51, O. 21, 
Rule 40 — A court cannot directly arrest 
the judgment-debtor where the decree-holder 
has not satisfactorily proved concealment of 
means to pay up decree by the judgment- 
debtor and without affording an opportunity 
to pay by suitable instalments, (Paras 3, 4 


The method of execution by way of 
arrest being an extraordinary step the onus 
lies heavily on the decree-holder to prove 
that the judgment-debtor had the means to 
pay at least a substantial amount towards 
payment of amount decreed. This onus may 
be difficult to discharge, particularly when 
there is concealment of cash. It is also 
the duty of the court to take recourse to 
the provisions of sub-rule (8) of Rule 40 of 
Order 21 instead of sending him to jail 
direct. (Paras 8, 4) 

There is no natural presumption that a 
man earning Rs. 15,000/- per annum can 
save a considerable amount to pay up a de- 
cree for a sum of Rs. 5,000/-. Para 3) 
Cases Refered: Chronological Paras 
(1955) AIR 1955 Mad 409 (V 42) = 

1955-2 Mad LJ 121, V. P. Madhavan 
Nambiar v. Chaldean Syrian Bank 
Ltd. 8 

Ambika Prasad and K. N. Saxena, for 
Appellant; M. P. Singh, for Respondent. 

ASTHANA, J.:— A decree for arrears 
of rent amounting to about Rs. 5,000/- and 
odd including mesne profits and interest was 
sought to be executed against the judgment- 
debtor-appellant by his arrest and detention 
in Civil prison, under Section 51 (b), C. P. 
Code. The decree-holder had obtained a 
decree on 16-11-1968 for eviction of the 
defendant-judgment-debtor from a house and 
for recovery of arrears and mesne profits. On 
27-11-1968, only ten days after, the decree 
holder put the decree in execution and ap- 
plied for the arrest of the judgment-debtor 
in so far as the recovery of the arrears and 
mesne profits were concerned on the allega- 
tion that the judgment-debtor had means to 
pay the amount of the decree but refused or 
neglected to pay the same. Since the judg- 
ment-debtor had already vacated the house, 
‘he decree was partly satisfied. On a notice 
raving been sent to judgment-debtor he filed 
an objection to the effect that he had no 
means in his possession to pay the decretal 
amount. The learned Munsif on the evi- 
dence on record found that the judgment- 
Jebtor was working as a Textile agent earn- 
ing an income of about Rs. 15,000/- a year 
but he had not saved any amount, was 
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highly indebted and had no sufficient means 
on the date of the decree to pay off 
the decretal amount. 
decree-holder for execution of the decree by 
arrest was dismissed, On appeal by the de- 
cree-holder the learned Civil Judge held that 
the judgment-debtor having earned Rupees 
15,000/- a year must be deemed to have 
made considerable saving as there was no 
evidence adduced on his behalf about his 
expenses. The appeal was allowed and the 
judgment-debtor was sent to civil prison. 


2, It has been urged on behalf of 
the judgment-debtor oppellant that the find- 
ing recorded by the learned Judge of the 
lower appellate court to the effect that the 
judgment-debtor made considerable saving 
and thus was in possession of cash 
sufficient to meet the decreed demand, 
is conjectural and has been arrived 
at by throwing the onus on the judg- 
ment-debtor hence is vitiated. On the other 
hand, it was urged for the decree-holder 
respondent that the finding cannot be said to 
be conjectural inasmuch as on the facts 
established a eoupo of fact naturally 
followed that the judgment-debtor had con- 
siderable cash with him and a finding based 
on such a natural presumption would be a 
good finding of fact binding in second ap- 
P 


3. It is not the case of the decree- 
holder that the judgment-debtor was posses- 
sed of any assets other than money. The 
only evidence which was adduced by the 
decree-holder was that the judgment-debtor 
was working as a Textile agent and earning 
considerable amount of money as commis- 
sion. Both the Courts below recorded a 
concurrent finding that the judgment-debtor 
was working as a Textitle Agent which pro- 
duced an income of about Rs. 15,000/- a 
year. The two courts below have differed 
on the question whether the judgment-debtor 
saved any amount. I think it was for the 


decree-holder to prove by evidence on record] - 


that the judgment-debtor saved 
some money every year and 
necessarily in a Bank. e decree-holder 
would not succeed merely by adducing evi- 
dence to the _ effect that the judgment- 
debtor was working as a Textile Agent earn- 
ing Rs. 15,000/- a year. Under Section 51 
(by C. P. Code the decree-holder has to satis- 
fy the court that the judgment-debtor has, 
or has had since the date of the decree, the 
means to pay the amount of the decree or 
some substantial part thereof. Learned 
counsel for the decree-holder respondent re- 
ferred to a decision of the Madras High 
Court in V. P. Madhavan Nambiar v. Chal- 
dean Syrian Bank Ltd, AIR 1955 Mad 409 in 
support of his submission that it is sufficient 
for a decree-holder to establish that the 
judgment-debtor had the ability or capa- 
city to pay in order to meet the statutory 
requirements of Section 51 (b) as the Court 
can legitimately draw an inference of fact 
that the judgment-debtor has actually been 


actually 


kept it aside, not} 


w 


The application of the: ' 
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in possession of substantial cash, he being in 
business and earning commissions as a Tex- 
' “tile Agent. From paragraph 7 of the re- 
ported judgment it appears that on the facts 
in that case the learned Judges held that the 
inference was perfectly justifiable that the 
judgment-debtor since the institution of the 
suit dishonestly concealed his assets and 
further more that he had since the date of 
the decree means to pay a substantial portion 
of it from the assets he had concealed from 
the Court. Here, in the instant case, there 
is nothing on record to show that the judg- 
ment-debtor concealed any assets. There is 
no such natural presumption as urged by 
the learned counsel for the decree-holder- 
respondent that a person whose annual in- 
come is about Rs. 15,000/- or for the matter 
of that, substantially more than that must be 
making considerable saving. How much one 
saves from his earned income depends upon 
his attitude and the conditions of life in 
which one finds himself. It is bound to 
differ from man to man. I am unable to 
agree with the learned counsel and with the 
Tearned Judge of the court below that it can 
safely be inferred that a man earning Rupees 
15,000/- a year must have considerable 
amount as savings, Sending a man to pri- 
son in execution of a money decree, accord- 
ing to the scheme of our procedural law, I 
think, is an extraordinary step and the 
method of execution by way of arrest should 
be taken resort to by the court when it is 
satisfied on cogent evidence that the judg- 
ment-debtor has or has had since the date 
of the decree the means to pay the amount 
of decree or some substantial part thereof, 
I can very well visualise sometimes the difi- 
culty in which the decree-holder will find 
himself to discharge the onus as it is very 
difficult to prove the concealment of his as- 
set, particularly cash, by a judgment-debtor. 
But the law as I conceive, is that the de- 
cree-holder has to discharge this onus. 
Here in the instant case, beyond establishing 
that the judgment-debtor was working as a 
Textile Agent having an income of Rupees 
15,000/- a year the decree-holder has not 
proved facts or circumstances from which a 
factual inference could be drawn that the 
judgment-debtor had saved considerable 
amount. I would prefer the appreciation of 
evidence in this respect by the tenet Mun- 
sif who took into consideration certain cir- 
cumstances which were a pointer to the fact 
that the judgment-debtor had not made any 
savings or accumulations being in financial 
difficulties due to loss in business. It is un- 
fortunate that the learned Judge of the lower 
appellate court drew inference against the 
judgment-debtor by completely omitting from 
consideration the circumstances which emerg- 
ed out from the evidence on the record and 
which were taken into consideration by the 
learned Munsiff. 
. 4. There is, in my view, one fur- 
ther defect in the verdict of the lower appel- 
late court. As is the practice in England, on 
which the scheme of Civil Procedure Code 
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is based, that before sending a judgment- 
debtor to a prison ar. opportunity should be 
offered’ to him to pay up the decree by suit- 
able instalments, The Civil Procedure Coda 
empowers an executing court to fix instal- 
ments. If the learned Judge thought that 
the judgment-debtor had accumulated cash 
which he was concealing, he may have taken 
recourse to the provisions of sub-rule (8) of 
Rule 40 of Order XXI of the C. P. Code 
instead of sending hêm to jail direct. Fur- 
ther the learned Judge of the lower appel- 
late court ought to have taken due notice of 
the hurry and speeč taken recourse to by 
the decree-holder, he having applied for exe- 
cution of the decree for realisation of the 
money by arrest o? the judgment-debtor 
within ten days of the passing of the decree. 
Even if under the circumstances, the judg- 
ment-debtor intended to pay off the decree, 
the decree-holder did not give him sufficient 
opportunity and rushed to the court for 
orders of a most drastic nature and the 
court readily accepted the prayer. A court 
must always be hesitant to send a judgment- 
debtor to prison unless it were found that 
the judgment-debtor had been always dis- 
honest, contumacious and deliberate in his 
conduct in avoiding the decree passed against 
him. In the instant case, I do not find any 
such evidence on ths record. 

. As a result of the 
above, I allow this appeal, set aside the 
judgment_and order of the lower appellate 
court and restore that of the court of first 
instance with costs. 

Appeal allowed. 


discussion 
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K. B. ASTHANA, J. 


Guni Ram and another, Appellants v. 
Kodai and others, Respondents. 


Second Appeal No. 2773 of 1969, D/- 
15-2-1971, against judgment and decree 
of M. M. H. Siddiqi, Civil and S. J., Basti, 
D/- 25-11-1969. 

(A) Stamp Duty — Stamp Act (1899), 
S. 35 — Section does not place any embar- 
go on the power of Court to receive evi« 
dence of execution of an unstamped do- 
cument though it is one which is required 
to be stamped, The embargo is on enforce- 
ment of rights or title or acting upon an 
instrument which is unstamped. (Para 10) 

The evidence in proof of the due 
execution of a document is a stage which 
is prior to the stage of admitting it in 
evidence. Under Section 35 admitting an 
instrument in evidence or acting upon if 
means the same thing and are synonims 
ous. When a doctment is said to be ad- 
mitted in evidence it would mean that 
the contents of it have become evidence 
in the suit or preceedings in which the 
document is evidence of the right or title 


founded on them and enforcing thaf 
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right or title would amount to acting 
upon the document. The receiving of 
evidence in proof of due execution.of the 
document which would always be extra- 
neous to the contents or recitals thereof 
and would not amount to acting upon the 
document as the evidence of its due exe- 
cution by itself would not serve as a 
foundation for any right or title. i 
(Paras 7, 10) 

(B) Civil P. C. (1908), O. 13, R. 4 

An. omission to mark a document admit- 
ted in evidence as exhibited and giving it 
a number is a mere curable procedural 
irregularity and not an illegality. 
í (Para 11) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 Raj 156 (V 46) = 
ILR (1959) 9 Raj 362, Gordhan- 
singh v. Suwalal and Kalyanbux 
(1957) AIR 1957 Hyd 35 (V 44) = 
ILR (1956) Hyd 749, Brijraj v. 


Rajaram 

(1911) ILR 35 Bom 29 = 12 Bom LR 
723, Rustomji Ardeshir Irani v. 
Vinayak Gangadhar Bhat 7,9 

G. P. Mathur, Ambika Prasad, for 
Appellants; Sant Prakash, for Respond- 
ents. 

JUDGMENT :— The suit giving rise 
fo this appeal was for specific perform- 
ance of a contract of sale of certain 
Bhumidhari plots. The plaintiffs-res- 
pondents alleged that on 15-6-1964 the 
first defendant-appellant, Guniram, exe- 


10 


cuted an agreement to sell his half share - 


fn certain Bhumidhari plots and in a 
house for a consideration of Rs. 4000/- on 
receiving an earnest of Rs. 1500/- from 
the plaintiffs, but Guniram seemed to 
have changed his mind and executed a 
sale-deed on 10-2-1965 of the Bhumidhari 
plots in favour of the second defendant- 
respondent, Akhila Prasad. On 30-4-1965 
the plaintiffs instituted the suit for spe- 
cific performance of the contract. Dur- 
ing the pendency of the suit the first 
defendant Guniram executed another 
sale-deed on 20-9-1965 in favour of the 
third, fourth, fifth and sixth defendants- 
respondents in respect of the house and 
they were also impleaded as defendants 
to the suit. It was also alleged by the 
plaintiffs that Rampati and Sheopati, who 
were the nephews of Guniram had al- 
ready sold their one-half share in the 
properties to the plaintiffs by a sale-deed 
dated 30-9-1963 and the plaintiffs being 
desirous of acquiring full rights in the 
properties negotiated with Guniram for 
the sale of his half share and sometime in 
January 1964 Guniram agreed but as the 
plaintiffs had not sufficient funds with 
them, applied for loan from the Land 
Mortgage Bank and it was settled between 
the parties that a sale-deed would be 
executed by March, 1965. 

It was alleged by the plaintifis that 
in May, 1964 the Bank agreed to advance 
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the loan to them and paid the first instal- 
ment of Rs. 1500/-, armed with which 
they approached Guniram on 15th Jung,. 
paid the said sum as earnest, on accept~ 
ing which Guniram executed the agree- 
ment to sell. The balance, of Rs. 2500/- 
was left to be paid when the sale-deed 
was executed, 


2. The suit was contested by all 


the defendants, inter alia, it was pleaded 


by the defendants in their written state- 
ment that Guniram had not executed any 
agreement to sell, his signatures having 
been obtained under duress on blank 
sheets which subsequently appears to 
have been converted into an agreement to 
sell his half share in the properties. ‘Thus 
the defence was a denial of the existence 
of any agreement to sell. 


3. The plaintiff did not file the 
document evidencing the said agreement 
along with the plaint. On 17-9-1965 the 
defendants filed their written statement 
and on that date the issues were struck. 
The plaintiffs also filed an application of 
the same date asking the permission of 
the court for filing certain documents and 
in the list appended to the application 
the agreement alleged to have been exe- 
cuted by Guniram on 15-6-1964 was in- 
cluded. The court granted the application 
and permitted the documents to be filed 
by 17-9-1965 on which date the plaintiffs 
filed the document dated 15-6-1964 alleg- 
ed to have been executed by Guniram 
and prayed that the same be kept in a 
sealed envelope. This document was 
marked as paper No. 30/A.1 and kept on 
record. Whether there was any agree- 
ment between the plaintiffs and defend- 
ant No. 1 for the sale of the property 
in suit was the main issue for determi- 
nation in the suit. The parties led evi- 


dence in support of their respective 
cases. Raghoram, one of the plaintiffs, 


examined himself as a witness. Siaram 
the scribe of the document, and Harbans, 
a marginal witness, were also examined. 


On behalf of the defendant evi- 
dence was led in support of his case that 
on 26-4-1965 he was ambushed by the 
plaintiffs, threatened and coerced physi- 
cally into appending his signatures on 
three blank sheets. A copy of the report 
lodged at the Police Station of the inci- 
dent was also produced. Though in the 
written statement of the defendants it was 
said that the document dated 15-6-1964 
was not stamped and registered, it does 
not appear from the record that any objec- 
tion was raised before taking of the evi- 
dence that it was inadmissible in evi- 
dence being unstamped. 


4, The learned Munsif believed 
the evidence adduced on behalf of the 
defendants and. held that Guniram had 
not executed any agreement. The learn- 
ed Munsif further rejected the document, 


ts 


= 
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Paper No. 30/A.1, as he found it to be 
unstamped. The result was that the 
-plaintiffs suit was dismissed. ' 

5. The plaintiffs went up in ap- 
peal. The learned Judge of the lower 
appellate court called upon the plaintiffs 
to pay the necessary stamp duty and ten- 
times the penalty thereon, which was 
paid. The learned Judge then admitted 
document, paper No. 30/A.1, in evidence 
but did not number it as an exhibit. Re- 
versing the finding of the learned Munsif 
on the question of execution of the said 
document by Guniram, he held Guniram 
had executed the agreement to sell the 
properties in suit. The appeal was allow- 
ed and the plaintiffs’ suit for specific per- 
formance of the contract was decreed. 
Now the defendants have come up in 
second appeal from the judgment and 
decree of the lower appellate court. 

6. The main argument advanced 
by the learned counsel for the defend- 
ants-appellants in support of the appeal 
was that the paper No. 30/A-1, the docu- 
ment evidencing the alleged agreement 
to sell, not being duly stamped was not 
admissible in evidence, the court was not 
entitled to act upon the evidence in re- 
gard to its execution which evidence 
could not be said to have formed a part 
of the record and in any view of the 
matter if the lower appellate court per- 
mitted the document to be admitted in 
evidence on payment of the requisite duty 
and penalty it ought to have remanded 
the case for fresh trial and ought not to 
have taken into consideration the evidence 
relating to its execution which was 
illegally brought on record by the trial 
court. 

Another argument which was faintly 
pressed was that only two of the plain- 
tiffs being signatories to the agreement 
to sell, the suit as brought by three plain- 
tiffs, one of whom was not a party to the 
contract, could not be decreed for specific 
performance in favour of all three of 
them. It was pointed out by the learned 
counsel for the plaintiffs-respondents that 
no such plea was raised in the written 
statement and the parties were never at 
issue on this question. I think this argu- 
ment is more academic than substantive 
in nature as in any case the suit for spe- 
cific performance could be decreed at the 
instance of the two plaintiffs who were 
parties to the contract. 


7. Now coming to the main argu- 
ment mentioned above, the question that 
falls for determination is whether evi- 
dence in proof of due execution of a docu- 
ment which is produced before the court 
unstamped, being a document required to 
be executed on stamped paper under the 
Indian Stamp Act, can be adduced with- 
out the court first admitting it in evi- 
dence or acting upon it on payment of 
the requisite stamp duty and the penalty? 
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The answer to this question would de- 
pend upon as to what is the meaning to 
be given to the words “admitted in evi- 
dence for any purpose’ and the words 
“shall be acted upon” used in Section 35 
of the Indian Stamp Act. Section 35 of 
the said Act makes instruments not duly 
stamped inadmissible in evidence. Under! 
Rule 3 of Order XIII, C. P. Code the court 
is empowered at any stage to reject any 
document which is inadmissible. It may 
be within the power of the court to reject 
a document which Section 35 of the Stamp 
Act makes inadmissible. But the appro- 
priate course will be to impound it when 
produced. It cannot be said that the 
learned Munsif who tried the suit wrong- 
ly rejected from evidence paper No. 30/A- 

But can it be said that the evidence 
as to the execution of the said document, 
that is, on the factum of Guniram having 
signed it after understanding its con- 
tents was inadmissible and the learned 
Munsif legally erred in law permitting 
such evidence to be adduced and in mak- 
ing it a part of the record? 

In other words, will the ultimate re- 
jection of paper No. 30/A-1. from evidence 
at a later stage make the evidence relat- 
ing to its execution adduced at an earlier 
stage illegal and such evidence for any 
purpose could not be taken into conside- 
ration by the court? Learned counsel for 
the defendants-appellants contended that 
the evidence adduced by the plaintiffs re- 
lating to the execution cf the agreement 
by Guniram cannot be deemed to be a 
part of the record thus in the eye of law 
there was no material before the lower 
appellate court to prove its due execution 
by Guniram even though the lower ap- 
pellate court admitted the document 
paper No. 30/A-1 in evidence on payment 
of requisite stamp duty and penalty by the 
plaintiffs. Reliance was placed on a Divi- 
sion Bench decision of the Bombay High 
Court in the case of Rustomji Ardeshir 
Irani v. Vinayak Gangadhar Bhat, (1911) 
ILR 35 Bom 29. The learned Judges 
after noticing Section 35 of the Stamp 
Act observed that as an unstamped docu- 
ment cannot be admitted in evidence, it 
must, in the suit, be taken to be non- 
existent. It was submitted by the learn- 
ed counsel on the basis cf the said obser- 
vations of the learned Judges of the 
Bombay High Court that when paper 
No. 30/A-1 was non-existent, that is, was 
not a part of the record, no evidence to 
prove its execution could be adduced and 
admitted by the trial court. 

This submission on behalf of the ap- 
pellants was countered by the learned 
counsel for the plaintiffs-respondents by 
putting reliance on Section 36 of the 
Stamp Act. It was submitted that when 
the document was produced in evidence 
after taking permission from the court 
without demur on the part of the defend- 
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ants, and evidence as fo its execution was 
allowed to be adduced, it would be deem- 
ed that the document was duly admitted 
fn evience, therefore, such admission 
cannot be called in question now on the 
ground that the instrument had not been 
duly stamped. A reference was made to 
the case of Brijraj v. Rajaram, AIR 1957 
Hyd 35, in which Section 34 of the Hyde- 
rabad Stamp Act, which was similar to 
Section 36 of the Indian Stamp Act, was 
considered. I do not think the decision 
of that case is of any help as would appear 
from the facts of that case that in the 
' trial court itself on the promissory note in 
suit the requisite stamp duty and penalty. 
was paid. I do not think the provisions 
of Section 36 of the Stamp Act serve as 
a sound foundation for accepting the con- 
tention of the learned counsel for res- 
pondents. Section 36, to my mind, comes 
into play only when a court admits an 
unstamped document or insufficiently 
stamped document on holding that it did 
not require any stamp or fell within the 
proviso of Section 35, though that decision 
may be faulty or erroneous. 

Here is a case where the learned 
Munsif trying the suit appears to have 
always been conscious of the fact that 
paper No. 30/A-1 was an instrument re- 
quiring stamp duty and it was not stamp- 
ed when produced before the court on 
'L7-9-1965. The learned Munsif did not 
consider the question whether any stamp 
duty was chargeable or the document was 
acquired to be executed on a stamped 
paper, or that it was covered by any of 
the provisos to Section 35 but kept it on 
record and ultimately rejected it from 
evidence. Section 36. therefore, cannot be 
a sufficient answer to the problem posed 
on the arguments of the learned counsel 
for the appellants. 


8. It appeared to be somewhat 
surprising why the learned Munsif did 
not impound the paper No. 30/A~-1 under 
Section 35 of the Stamp Act as that 
would have afforded an opportunity to 
the plaintiffs if they wanted to rely on 
the agreement evidenced by the document 
by paying penalty under Section 35 or 
duty as provided by Section 37, and get it 
admitted in evidence. As the case pro- 
ceeded, at the trial it appears to me that 
though no specific order was passed by 
the learned Munsif impounding the docu~ 
ment yet the parties adduced evidence on 
the factum of its due execution as the 
document had been produced and the 
parties were at issue on the question of 
due execution of the agreement. There 
appears some force in the submission of 
the learned counsel for the respondents 
that the duty and the penalty having been 
paid before the appellate court, the ap- 
peal being in continuation of the suit, un- 
less the defendants were to establish 
some prejudice, this court in appeal ought 
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not to interfere with the judgment and 
decree of the court below. 

9. Reverting to the question whe- 
ther the trial court was competent in ad- 
mitting evidence relating to the due exe- 
cution by Guniram of the agreement to 
sell dated 15-6-1964, I find there is no 
bar under any law for taking the evidence 
that Guniram put his signature on paper 
No. 30/A-1 after fully understanding 
what was written on it unless it could be 
said that the mere taking of such evi- 
dence by the court amounted to acting 
upon the instrument (paper No. 30/A-1) 
or amounted to admitting it in evidence 
within the meaning of Section 35 of the 
Stamp Act. It is difficult for me to agree 
with the submissions of the learned coun- 
sel for the appellants that paper No. 30/ 
A-1 be treated as non-existent, that is to 
say. it was never on the record of the 
suit. What the learned Judges of the 
Bombay High Court in (1911) ILR 35 Bom 
29 (supra) meant was that an unstamped in- 
strument ought to be treated as non-exis- 
tent, that is to say, no right or title can be 
founded upon it as that would amount to 
acting upon it and using its contents as 
establishing that right or title. I do not 
think the dictum laid down in the said 
case goes to the extent of saying that for 

purposes it should be non est. 

10. It would be noticed that while 
Section 33 of the Stamp Act uses the 
words “produced” in respect of an instru- 
ment chargeable to stamp duty, in Sec- 
tion 35 it uses the words “admitted in 
evidence” or ‘acted upon’ in regard to an 
unstamped instrument. The law, there- 
fore, makes a distinction between produc- 
tion of an instrument and its admission 
fn evidence or in acting upon it. That 
is also the distinction made under the 
scheme of the Civil Procedure Code. 
Order XIII, Rule 1 lays down when the 
documentary evidence is to be produced. 
Then Rule 2 deals with the effect of non- 
production of documents. Then there is 
a catena of rules following dealings with 
jinadmissble documents and documents 
beng admitted in evidence. Rule 7 lays 
down that when a document had been ad- 
mitted in evidence then it shall form part 
of the record of the suit and the docu- 
ments not admitted in evidence shall not 
form part of the record and shall he 
returned to the persons producing them. 
Rule 8 empowers the court to impound 
the document when produced. 


Thus the substantive law in the 
Stamp Act and the procedural law in the 
C. P. Code do make a clear distinction 
between production of a document and 
its admission in evidence. To my mind 
under Section 35 of the Stamp Act ad- 
mitting an instrument in evidence or act- 
ing upon it mean the same thing and are 
synonimous. en a document is said 
to be admitted in evidence it would mean 
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that the contents of it have become evi- 
dence in the suit or proceedings in which 
that document is evidence of the right or 
title founded on them and enforcing that 
right or title would amount to acting 
upon the document. The receiving of 
evidence in proof of the due execution of 
the document which would always be ex~ 
traneous to the contents or recitals there- 
of and would not amount to acting upon 
the document as the evidence of its due 
execution by itself would not serve as 
a foundation for any right or title. Sec- 
tion 35 of the Stamp Act, therefore, does 
not place any embargo on the power of 
the court to receive evidence of the cir« 
cumstances under which a particular in- 
strument was prepared and signed. The 
embargo is on the enforcement of rights 
or title or acting upon an instrument 
which is unstamped, 


Under para 42 of the General Rules 
(Civil) 1957 for Civil Courts a party de- 
siring to produce any document in court 
shall before producing it in court obtain 
admission or denial recorded on the back 
of the document by the oppose party’s 
lawyer. Paper No. 30/A-1 bears an en- 
dorsement “not admitted”. Presumably 
fit is the endorsement by the defendants’ 
lawyer. When the said paper was pro- 
duced before the court by the plaintiffs as 
not admitted by the defendants, the plain- 
tiffs were required to prove its due exe~ 
cution before they could rely on its con- 
tents evidencing an agreement to sell. 
Under para 53 of the General Rules 
(Civil) the duty of the court upon pro- 
duction of a document is given. Docu- 
ments which are not admitted by the 
party against whom they are produced 
in evidence are to be kept on the record 
pending proof and shall be rejected at 
the close of the evidence if not proved or 
admitted. The court if it finds a docu- 
ment to be irrelevant or otherwise inad- 
missible in evidence will reject it forth- 
with. There is an injunction in the note 
appended to the said rule that no docu- 
ment unless admitted in evidence shall 
be marked as an exhibit. As the learned 
Munsif did not find paper No. 30/A-1 
irrelevant or otherwise inadmissible he 
did not reject it forthwith. He rightly 
kept it on record pending proof. It is 
only when a document is proved that it 
shall be admitted in evidence by the 
court and marked as exhibit. 


The scheme under General Rules 
(Civil) is based on the scheme under 
Order XIII, C. P. Code which requires 
certain endorsements on every document 
which has been admitted in evidence, 
The state of endorsing under Rule 4 of 
Order XIII arises when a document has 
been proved and is to be admitted in evi~- 
dence by the court. The due execution 
ef a document is the proof thereof, It 
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cannot be admitted in evidence unless 
proved, Thus the evidence in proof of 
due execution of a document is a stage 
which is prior to the stage of admitting 
it in evidence. In the case of Gordhan- 
singh v. Suwalal and Kalyanbux, AIR 
1959 Raj 156 it has been held that a 
document can only be said to be admitted 
in evidence when it is formally proved 
and tendered in evidence. There are two 
stages relating to documents filed in 


court. One is the stage when the 
documents are filed by the parties in 
court. The next stage is when the docu- 


ments are formally proved and tendered 
in evidence. It is after the document is 
formally proved that the endorsement 
referred in Rule 4 of Order XIII of the 
Code of Civil Procedure is to be made. 
I am clear in my mind that the admission 
of evidence by a court to prove due exe- 
cution of an instrument chargeable to 
duty under the Stamp Act, though pro- 
duced unstamped, is permitted. to be re- 
ceived by the court but such instrument 
will not be admitted in evidence or acted 
upon, that is to say, its recitals cannot be 
used either in favour of the party rely- 
ing on it or against his adversary. 

Under Section 5 of the Stamp Acf 
there is a prohibition that no court shall 
admit in evidence an instrument charge- 
able with duty. The argument of the 
learned counsel for the defendants-appel- 
lants that the learned Munsif erred in 
law in allowing the plaintiffs to adduce 
evidence for proving the signature of 
Guniram on paper No, 30/A-1 and for 
establishing the circumstences in which 
it was written out and signed by Guni- 

ram, has no substance and is not accept-, 
able. 

11. It was then urged for the 
appellants that as paper No. 30/A-1 does 
not bear any endorsement and exhibit 
number even though the requisite duty 
and penalty was paid by the plaintiffs, it 
would be deemed not to have been ad- 
mitted in evidence as that is the require- 
ment of the procedural law, hence the 
plaintifis’ suit ought to be dismissed as 
paper No. 30/A-1 cannot be read in evi- 
dence. I am unable to appreciate _ this 
argument. An omission to mark a docu- 
ment admitted in evidence as exhibited 
and giving it a number will be a mere 
curable procedural irregularity. Such an 
omission would not amount to any illega- 
lity. It appears to me that it was a 
mere oversight on the part of the learn- 
ed Judge of the court below that he did 
not direct the requisite endorsement to 
be made and exhibit number marked on 
paper No. 30/A-1. For the omission or 
mistake of a court a party ought not to 
be, penalised. Moreover. the learned 
counsel for the appellants has not been 
able to show what prejudice was caused 
to the defendants merely because paper 
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No. 30/A-1 does not bear any 
number. 

12. As a result of the discussion 
above, I find no force in this appeal and 
dismiss it with costs, 


exhibit 


Appeal dismissed, 
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Smt. Chauhana, Plaintiff-Appellant v. 

Gaya Prasad and others, Defendants-Res- 

pondents. 


Second Appeals Nos, 275 and 234 of 
1963, D/- 19-2-1971, against decree of M. 
C. Joshi, Civil J., Barabanki, D/- 29-3- 
11963. 


Evidence Act (1872), S. 44 — A party 
to a collusive decree cannot avoid it on 
that ground. Such a decree binds not 
only the party but also his legal repre- 
sentatives under Section 11, Civil P. C. 
(Civil P. C. (1908), S. 11). AIR 1927 All 
494, Followed. (Para 4) 


Cases Referred: Chronological Paras 
(1927) AIR 1927 All 494 (V 14) = 
101 Ind Cas 765, Sahib Rai v. g 
Bahari Rai 4 

H. N. Tilharī for S. C. Das, for Ap- 
pellant. 

JUDGMENT :— Second Appeal No. 
234 of 1963 and Second Appeal No. 275 of 
11963 both arise out of the same judgment 
and decree passed by the Munsif Bara- 
banki in Suit No. 57 of 1961 which decree 
was also confirmed by the Civil Judge, 
Barabanki. The brief facts of the case 
were that one Badri was a Sirdar of cer- 
taïn plots under the provisions of the 
U. P. Zamindari Abolition and Land Re- 
forms Act (hereinafter referred to as the 
Act). Gur Prasad defendant, who died 
during the pendency of these appeals and 
is now represented by his brother Gaya 
Prasad, filed a suit in the Revenue Court 
under Section 209 of the Act against 
Badri alleging that this holding was his 
own Sirdari holding on which Badri had 
entered in wrongful possession. He pray- 
ed for possession over this holding after 
the ejectment of Badri. In the suit a 
compromise dated 31-1-1959 was filed by 
Badri and Gur Prasad in which it was ad- 
mitted that the holding belonged to Gur 
Prasad in which Badri had no interest 
and it was further stated that Badri had 
also restored possession over it to Gur 
Prasad. The court on the same day re- 
corded this compromise and passed a 
decree in terms of it. Thereafter Gur 
Prasad remained in possession of this 
holding and his name was also recorded 
în the revenue records as its Sirdar. 
Badri died in March, 1960 leaving his 
EO/FO/C107/71/JHS/K 
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sister Smt, Chauhana as his heir. Smf. 
Chauhana then filed the suit out of which 
these appeals have arisen in the court of 
Munsif Barabanki on «3-4-1961 alleging 
that the holding actually belonged to 
Badri who was an old man of 80 years 
of age at the time of his death and that 
the compromise decree in that suit was 
the result of fraud and collusion which is 
not binding on the plaintiff. The plaintiff, 
therefore, prayed for the cancellation of 
that decree, for a declaration that she 
was the Sirdar of this holding and for 
delivery of possession over it in case she 
was found to be out of possession. In 
this suit besides Gur Prasad, Gram Sabha 
Bairana Mau and the State Government 
of Uttar Pradesh were also impleaded as 
pro forma defendants. 


2. The suit was contested by Gur 
of grounds. He 
denied that there was any collusion þe- 
tween him and Badri in obtaining that 
compromise decree. He contended that 
he himself was the Sirdar of this land and 
that this compromise decree was rightly 
passed which in any case was binding on 
Badri and his legal representative and if 
is not liable to be set aside at the instance- 
of the plaintiff. Some other pleas were 
also taken which it is not necessary to 
mention for the purposes of the decision 
of these appeals. 

3. Both the courts below found 
that the compromise decree was a collu- 
sive decree and it was a colourable device 
on the part of Badri to transfer his hold- 
ing to Gur Prasad which he could nof 
otherwise transfer under the provisions 
of the Act. As such this decree was 
liable to be set aside at the instance of 
the plaintiff Smt. Chauhana who claimed 
herself to be the heir of Badri, but at the 
same time the plaintiff could not be dec=- 
lared to be the Sirdar of this land be- 
cause as soon as Badri transferred this 
holding to Gur Prasad under the colour 
of this compromise decree, Badri’s inte- 
rest in this holding was extinguished 
under Section 190 (cc) of the Act. As 
Badri was not left with any interest in 
this holding at the time of his death, no 
interest could be acquired by the plaintiff 
as his heir. The trial court, ‘therefore, 
passed a decree in favour of the plaintiff 
for cancellation of the prior compromise 
decree but disallowed any other relief to 
the plaintiff. Feeling aggrieved by this 
decree Smt. Chauhana and Gur Prasad 
both filed their appeals which were dis- 
missed by the Civil Judge, Barabanki, 
After that Gur Prasad filed Second Ap» 
peal No. 234 of 1963 and Smt. Chauhana 
filed Second Appeal No. 275 of 1963. On 
the death of Gur Prasad his brother Gaya 
T was substituted in his place as his 

eir 


4, I heard the learned counsel for 
the parties in both these appeals. The 
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first question that arises for consideration 
in these appeals is whether the compro- 
mise decree passed by the Revenue Court 
on 31-1-1959 could be set aside at the 
instance of Badri’s legal representative 
on the ground that this compromise was 
a colourable device entered into between 
Badri and Gur Prasad to transfer Badri’s 
interest in this holding to Gur Prasad 
which otherwise Badri was not competent 
to do under the provisions of the Act. It 
was neither pleaded nor proved that Gur 
Prasad had practised any fraud on Badri 
to bring about this compromise. All that 
was alleged by the plaintiff was that 
Badri being an old man could not fully 
understand the implications of the com- 
promise on which he had subscribed his 
signature. On this point the learned 
Munsif. after discussing the evidence 
adduced by the parties, recorded a cate- 
gorical finding that he was satisfied that 
Badri had signed this compromise after 
fully understanding its implications. He 
further observed that it was not the 
plaintiffs case that any fraud was prac- 
tised or any undue influence was exerted 
upon Badri. What was held by the 
learned Munsif was that from a perusal 
of the evidence produced by the parties 
it appeared that the holding in question 
belonged to Badri and not to Gur Prasad 
and as such it was a colourable device 
between Badri and Gur Prasad to file 
that suit and get it decided in terms of 
that compromise so that the holding may 
be transferred from Badri to Gur Prasad 
which otherwise could not be transferred 
in view of the provisions contained in 
Sections 155 and 156 of the Act. If that 
was so, it meant that both of these 
persons practised fraud on the Gram 
Sabha by giving this form of a decree to 
a transaction which in substance was a 
transfer and which could Jead to the 
ejectment of both these persons if the 
true nature of the transaction was ex- 
posed, under Section 167 of the Act. 


Since the fraud had been carried out, 
it was not open to Badri, who was one of 
the parties to the fraud, to avoid that 
decree on the ground that the compromise 
filed in that suit was the result of a col- 
lusion between him and Gur Prasad. The 
distinction between a fraudulent decree 
and a collusive decree was clearly brought 
out in a decision of this Court in Sahib 
Rai v. Bahari Rai, AIR 1927 All 494. It 
was held in that case that a party who 
has been made the victim of a fraud can 
obviously ‘avoid a decree on the ground 
that he has discovered the fraud subse- 
quent to the decree which could not have 
been made a point of defence in the for- 
mer litigation. On the other hand, the 
fact of collusion is a matter which must 
have, been well known to both the par- 
ties and is a point which could and might 
have been raised before the decree was 
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passed on the last occasion. A third party 
can undoubtedly avoid a decree on the 
ground that it has been obtained collu- 
sively, but a party to a collusive decree 
cannot avoid it on that ground. Such a 
decree binds not only the party but also 
his legal representative under Section 11 
of the Civil Procedure Code. In this 
view of the matter it was not open to 
Smt. Chauhana plaintiff to have that 
decree set aside. So long as that decree 
stands, it is not open to her to deny the 
title of Gur Prasad as Sirdar of the land 
in dispute. In face of this decree there 
was no occasion for the courts to go into 
the merits of the controversy whether the 
holding actually belonged to Badrai or Gur 
Prasad. 

5. It may, however, be stated that : 
once that decree is set aside at the in- 
stance of the plaintiff there was no occa- 
sion for Invoking the provisions of Sec- 
tion 190 (cc) of the Act and to hold that 
Badri and after his death his legal repre- 
sentative had no interest in this holding 
which would virtually amount to leaving 
the land in the hands of Gur Prasad 
defendant who was himself a party to the 
alleged collusive decree as the Gram 
Sabha had at no stage tried to eject these 
persons under Section 187 of the Act. 
Since in my view this decree was not 
liable to be cancelled at the instance of 
the plaintiff, the plaintiff was not entitled 
to any relief. 


6. The plaintiff’s appeal No. 275 
of 1963 is, therefore, dismissed and the 
defendant’s Appeal No. 234 of 1963 is 
allowed and the suit of the plaintiff is 
dismissed. In the circumstances of the 
case the parties shall bear their own 
costs throughout, 


Order accordingly. 
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V. G. OAK, C. J. AND S. N. SINGH, J. 
Ashraf Ali Khan, Appellant v. The 


Munsif, West Allahabad and others, Res- 
pondenis. 


Special Appeal No. 614 of 1966, D/- 
18-2-1971, from judgment of G. C. Ma- 
thur, J. dismissing Civil Misc. Writ No. 
3337 of 1961, D/- 21-9-1966. 

Houses & Rents — U. P. (Temporary) 
Control of Rent and Eviction Act, 1947 (3 
of 1947), S. 7-B (3) & (7), Proviso — Fur- 
nishing of security — Where a tenant fur- 
nishes the formal security bond on the 
same day when the Court accepts the 
draft of the bond submitted earlier for 
the approval, such furnishing of the bond 
constitutes sufficient compliance of Pro- 
viso to S. 7-B (7), even though filing of 
the draft is not equivalent to furnishing 
of the bond. AIR 1957 All 305, Distin- 
guished. (Para 14) 
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Cases Referred: Chronological 
(1959) 1959 All LJ, Summary of 

Cases p. 53, Jagannath Prasad v, 

City Munsif, Varanasi 11 
(1957) AIR 1957 All 305 (V 44) = 

1957 All LJ 196, Haradwar Singh 

v. S. K. Gupta 12 
{1952) AIR 1952 All 498 (V 39) = 

1952 All LJ 154, Ram Lal v. 

Hindusthan Commercial Bank 

Ltd., Lucknow : 10 

S. N. Kacker and Dhar, for Appel- 
fant; Bashir Ahmad and Standing Coun- 
sel, for Respondents. 

OAK, C. J.:— This special appeal 
arises out of proceedings for ejectment 
under Section 7-B of the U. P. (Tempo- 
rarv) Control of Rent and Eviction Act 
(hereafter referred to as the Act). 
Qamar Ahmad Khan and two others are 
the owners of a certain house in the city 
of Allahabad. Ashraf Ali Khan has been 
occupying the house as their tenant. There 
has been litigation between the parties on 
the question of the amount of rent. The 
landlords have been pressing that the 
monthly rent is Rs. 35/- on the other 
hand, the tenant’s case is that the monthly 
rent is Rs. 10/~ only. 

2. The landlord got served on the 
tenant a notice claiming a sum of Rupees 
560/- as arrears of rent for several 
months at the rate of Rupees 35/- p. m. 
The notice was served upon the 
tenant on 31-5-1961. On 1-6-1961 Ashraf 
Ali Khan tenant filed an applica- 
tion in the Court of the Munsif, West 
Allahabad for permission to furnish secu- 
rity for the sum demanded by the land- 
Jords. On 5-7-1961 Ashraf Ali Khan 
submitted a draft of a security bond, 
Chhedi Lal being the surety. The court 
fixed 15-7-1961 for orders. On 15-7-1961 
the learned Munsif accepted the draft. 
The tenant accordingly furnished the 
surety bond executed by Chhedi Lal. 
Subsequently, the landlords filed an ob- 
jection to the effect that the security 
bond had not been furnished within time. 
The matter was considered by the learned 
Munsif on 28-10-1961. He upheld the 
objection raised by the landlords, and 
decided that the security bond had not 
been furnished within the time allowed 
by law. It was, therefore, held that the 
tenant was liable to be evicted from the 
premises in dispute. 


3. This order of the learned Mun- 
sif, West Allahabad dated 28-10-1961 was 
challenged by Ashraf Ali Khan by filing 
a writ petition. The writ petition has 
been dismissed by a single Judge of this 
Court. Ashraf Ali Khan has, therefore, 
filed the present special appeal. 

4. The question for consideration 
is whether Ashraf Ali Khan tenant fur- 
nished a security bond within the time 
allowed by Section 7-B (which?) provides 


Paras 


Ashraf Ali v. Munsif, W. Allahabad (Oak C. J.) 


[Prs, 1-10] AIL 441 


for service of notice on the tenant. The 
tenant has to show cause within 15 days 
of the service of the notice. Sub-sec- 
tion (7) of Section 7-B states:— 

“If the tenant appears in reply to the 
notice under sub-section (3) and files an 
objection ...... the Munsif shall inform 
the applicant that he may, subject to pay- 
ment of the court-fee within such time, 
as may be specified, have the application 
treated as a plaint in a suit for recovery 
of rent alone: 

Provided that the tenant shall not be 
permitted to file any objection, unless 
he has deposited in Court the amount 
mentioned in the notice or furnishes secu- 
rity to the satisfaction of the Court.” 

5. The question for consideration 
is whether the appellant furnished secu- 
rity as required by the proviso to sub- 
section (7). Sub-section (7) has to be 
read with sub-section (3) of Section 7-B, 
When the two sub-sections are read to- 
gether, it appears that the objection has 
to be filed and the security has to be 
furnished within 15 days of the service 
of the notice. 

6. In the present case notice was 
served on the tenant on 31-5-1961. The 
objection and the security had to be filed 
in the ordinary course by 15-6-1961. But 
that day happened to be during the sum- 
mer vacation, when the civil Courts 
were closed. So, it was open to the 
tenant to file an objection and furnish 
security by 5-7-1961 when the Civil 
Courts opened after the summer vacation. 

7. Before the summer vacation the 
tenant filed an application and an affidavit 
for furnishing security. In paragraph 4 
of the affidavit (Annexure G) it was stat- 
ed that the amount of Rs. 560/- claimed 
by the landlords was not at all payable. 
The affidavit may, therefore. be treated 
as an objection for purposes of Sec. 7-B 
of the Act. The point remains whether 
security was furnished within time 

8. The draft of the security bond 
was presented to the Court on 5-7-1961. 
The draft was approved on 15-7-1961. 
The same day the formal security bond 
was furnished by the tenant. The ques- 
tion arises whether these facts make out 
the tenant’s case for compliance with the 
proviso to sub-section (7) of Section 7-B. 


9. Mr. S. N. Kacker appearing for 
the appellant contended that, in view of 
the draft filed by the tenant on 5-7-1961, 
there was sufficient compliance with the 
proviso to sub-section (7). On the other 
hand, Mr. Bashir Ahmad appearing for 
he landlords urged that filing of a draft 
cannot take the place of furnishing secu- 
rity. 

10. In Ram Lal v. Hindusthan 
Commercial Bank Ltd., Lucknow, AIR 
1952 All 498 it was held that considera- 
tion of hardship cannot induce the Court 
to depart from the meaning which is 
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clear and apparent on the face ef the 
section itself. 

, In Jagannath Prasad v. City 
Munsif, Varanasi, 1959 All LJ Summary 
of Cases p. 53 it was held by Dhavan, 
J. that where the security bond is filed 
in Court beyond 15 days of the receipt 
` of the notice. there is no compliance of 
sub-section (7) of Section 7-B. Execution 
and presentation of the bond for registra- 
tion within 15 days of the notice is not 
sufficient compliance with the require~ 
ments of Section 7-B. 

12. In Haradwar Singh v. S. K. 
Gupta, 1957 All LJ 196 = (AIR 1957 All 
305) the facts were these. The time for 
filing objections was to expire on 1-10- 
1955. The tenants filed objections on 
1-10-1955. On 30-9-1955 they made an 
application with a draft of a security 
bond asking the Court’s permission to file 
the bond in terms of the draft. The 
Court fixed December for orders. The 
matter came up for hearing on 13-4-1956. 
The Court decided that it would not per- 
mit the tenants to furnish security for 
the payment of the amount. A writ peti- 
tion filed by the tenants was dismissed by, 
M. L. Chaturvedi, J. He held that the 
duty has been cast upon the tenant either 
to deposit the amount or furnish security 
within time. There is no provision in 
the Act or in the rules making the Court 
an adviser of a party so that the Court 
should be asked to tell him whether the 
security bond is a good one or a defec- 
tive one. The responsibility is of the 
teuont and he must file a proper security 

ona. 


13. In Haradwar Singh’s case the 
Court declined to permit the petitioner 
to furnish security for the amount in 
dispute. In the present case the learned 
Munsif accepted on 15-7-1961 the draft 
submitted by the tenant. Circumstances 
of the present case are somewhat diffe~ 
rent from those in Haradwar Singh’s 


case. 

4. We agree with Mr. Bashir 
|Ahmad that submitting a draft is not the 
same thing as furnishing a security bond. 
But the expression “furnishes security to 
the satisfaction of the Court” appearing 
in the proviso to sub-section (7) of Sec- 
tion 7-B must be construed in a reason- 
able manner. Not only has the tenant to 
furnish security, but he has also to satisfy 
the Court that the security is adequate. 
When the appellant offered on 5-7-1961. 
to furnish the security of Chhedi Lal, 
the appellant could not be sure whether 
the proposed bond would be acceptable 
to the Court or not. The appellant had 
to ascertain the court’s view in the mat~ 
ter. That is why a draft was submitted 
on 5-7-1961. Although that was the last 
day for furnishing security, the Court did 
not pass any definite order on 5-7-1961 
whether the surety would be acceptable 


to the Court or not. The 
15-7-1961 for orders, 





, that surety 
bond was furnished by the tenant as res 


, _, The special appeal and the 
writ petition are allowed, We quash the 
learned Munsifs order dated 28-10-1961, 
and direct him to deal with the case under 
Section 7-B of the Act in accordance with 
law. Parties shall bear their own costs 
before the learned single Judge and in 
Special appeal, 

Appeal allowed, 
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W. BROOME, J. 

Smt. Rama Vidyarthi and another, 
Petitioners v. State of U. P. and others, 
Respondents, 

Civil Mise. Writ Petn. No. 777 of 2 
D/- 17-2-1971. EIRA 

(A) Charitable Endowments Rules 
Rule 6 (1) — Rule 6 (1) is not mandatory. 
It does not require any notice to an inter- 
ested party before vesting of property in 
the treasurer and the formation of scheme 
for property vested under Sections 4 and 
5 of the Act 6 of 1890. (X-Ref. Charitable 
Endowments Act (1890), Sections 4 and 5). 

: (Para 4) 

(B) Charitable Endowments Act (1890), 
Sections 3-A, 4 and 5 — The State Govern- 
ment, and not the Central Government, is 
an appropriate Government to issue noti- 
fications under Sections 4 and 5 in respect 
of a Trust whose objects are confined to 
running a Press and publishing a news- 
paper within the State. Mere fact that 
paper supported policies of Indian National 
Congress cannot make it an all-India 
Matter. (X-Ref. Constitution of India, 
Article 73 (1), Proviso and Schedule 7, 
List IV, Item 39). (Para 5) 

Though the Central Government has 
the jurisdiction to make laws about news- 
papers and printing presses by virtue of 
Item 39 in Concurrent List the executive 
power of the Union cannot extend to such 
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matters In the absence of some express 
provision in the Constitution or by some 
specific law made by Parliament on the 
subject by virtue of Proviso to Art. 73 (1). 

(Para 5) 

S. C. Khare, for Petitioners; Standing 
Counsel, for Respondents, 

ORDER :— This writ petition, filed in 
March 1965, challenges notifications issued 
by the State Government on 17-2-1965 
under Sections 4 and 5 of the Charitable 
Endowments Act in respect of a trust 
called the ‘Pratap Trust’? created in the 
‘year 1919 for running the Pratap Press at 
Kanpur and publishing a newspaper call- 
ed the ‘Pratap’. By the notification issu~ 
ed under Section 4 of the Act the Pro- 
perty held by the trust has been vested 
fin the Treasurer of charitable endow- 
ments; while by the notification under Sec- 
tion 5 a Scheme for the administration of 
the trust has been settled and a number 
of new trustees have been appointed. 

2. At the relevant time three per- 
sons were undoubtedly serving as trustees 
of the trust viz. Srimati Rama Vidyarthi 
(Petitioner No. 1), Dr. Jawahar Lal Rohtagi 
(O. P. 4) and Sri Nawal Kishore Bhartiya 
(O. P. 5). The petitioners assert that there 
was in’ addition a fourth trustee Ashok 
Vidyarthi (petitioner No. 2); but in the 
counter-affidavit filed on behalf of the 
State the alleged resolution of the trust 
dated 2-5-1961, whereby he was appointed, 
has been stated to be forged and fabricat- 
ei 


3. The first argument advanced by 
Mr. S. C. Khare learned counsel for the 
petitioners, is that the action taken by the 
State Government under Sections 4 and 5 
of the Act was illegal because such action 
can only be taken on an application made 
in accordance with Section 6 “by the per- 
son acting in the administration of the 
trust, or where there are more persons 
than one so acting, than by those persons 
or a majority of them”, whereas the action 
has been taken on the application of only 
two trustees (Jawahar Lal Rohtagi and 
Nawal Kishore Bhartiya), who did not 
constitute a majority. This argument, 
however, is based on the assumption that 
there were four trustees in existence at the 
time, including Ashok Vidyarthi (petitioner 
No. 2); but as already pointed out, the 
appointment of Ashok Vidyarthi has been 
denied in the counter-affidavit. Here, 
therefore, we are faced with a disputed 
question of fact, which cannot be resolv- 
ed in a petition of this nature. In view 
of the conflicting averments of the parties, 
T am unable to come to any firm conclu- 
sion as to whether there were actually 
four legally appointed trustees at the re- 
levant time; and consequently this first 
argument advanced on behalf of the peti- 
tioner cannot succeed, 
Next, it is contended that the 


impugned notifications are bad because 
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they wəre issued without any prior notice 
being given to petitioner No. 1, who was 
undoubtedly a trustee and interested in 
the management of the trust. The rules 
on this subject, however. which have been 
reproduced in Annexures L-1 and L-2 to 
the petition. show that no previous infor- 
mation to trustees or other interested 
parties was necessary before the vesting 
order and the scheme were promulgated. 
Rule 6 merely lays down that :— 


_ 6 (1). When the Government is of 
opinion. that a proposed vesting order or 
a proposed scheme or modification of 
scheme should not be made or settled with- 
out previous publication, it shall publish 
a draft of the proposed order scheme or 
modification, or a proper abstract thereof 
signed by one of its secretaries for the in- 
formation of persons likely to be affect- 
ed theraby.” 

This shows that the question whether 
there snould be any previous notice be- 
fore the final notifications are issued has 
been left entirely to the subjective satis- 
faction of the Government. There is no 
mandatory requirement for publication 
and the notifications impugned in the pre- 
sent case cannot be held to be defective 
merely because no prior intimation was 
given. to the petitioner No. 1 or other per- 
sons likely to be interested, 

~ 2 , Finally it has been urged that 
the State Government had no jurisdiction 
to issue the impugned notifications under 
Sections 4 and 5, because such notifications 
could only be issued by the “appropriate 
Government”, which in context of the pre- 
Sent case meant the Central Government. 
“Appropriate Government” has been de- 
fined in Section 3-A of the Charitable 
Endowments Act, which runs as follows:-— 

_ “3-A. In the subsequent provisions of 
this Act “the appropriate Government” 
means, as respects a charitable endow- 
ment, the objects of which do not extend 
beyond a single State and are not objects 
to which the executive authority of the 
Central Government extends, the Govern- 
ment of the State and as respects any other 
ae endowment the Central Govern- 
ment’. 

Mr. Khare argues that the “appropriate 
Government” in the present case must be 
the Certral Government, firstly because 
the object of the Pratap Trust was to. 
publish a newspaper supporting the aims 
and objects of the Indian National 
Congress, which could not be treated as 
confined to the single State of U. P., and 
secondly because the executive authority 
of the Central Government extends to 
newsparers by virtue of Item 39 in the 
Concurrent List given in the Seventh 
Schedule to the Constitution, read with 
Article 73 of the Constitution. I am satis- 
fied. however, that the real object of the 

st is merely to run a press situated at 
Kanpur and to publish a newspaper at that 
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place; and it seems to me that such an 
object is confined to this State and can- 
not be said to extend beyond it. An at- 
tempt has been made to suggest that the 
Pratap newspaper maintains branch offices 
in Bombay, Madras, W. Bengal and Delhi, 
but the addresses given in Annexure K to 
the petition do not support this plea, for 
they are not addresses of branch offices 
but only private residential addresses 
of persons who perhaps are acting as dis- 
tributing agents for the newspaper. The 
mere fact that the policy of the Pratap 
newspaper is to support the policies of the 
Indian National Congress is not sufficient 
in my opinion to make the publication of 
that newspaper an all-India matter. The 
first argument advanced by Mr. Khare on 
this aspect of the case must therefore be 
repelled. And as regards the second argu- 
ment, I find that it is answered by the pro- 
viso to Clause (1) of Article 73. Clause (1) 
itself states that “the executive power of 
the Union shall extend (a) to the matters 
with respect to which the Parliament has 
power to make laws” (which would cover 
matters mentioned in the Concurrent List); 
but this is followed by a proviso. which 
states :— 

“Provided that the executive power 

referred to in sub-clause (a) shall not save 
as expressly provided in this Constitution 
or in any law made by Parliament extend 
in any State to matters with respect to 
which the Legislature of the State has 
also power to make laws”. 
Thus though the Central Legislature has 
the jurisdiction to make laws about news~ 
papers and printing presses by virtue of 
Item 39 in the Concurrent List, the exe- 
cutive power of the Union cannot extend 
to such matters in the absence of some ex- 
press provision under the Constitution or 
some specific law made by Parliament on 
the subject. 

6. The result is that I see no force 
in any of the contentions advanced on be- 
half of the petitioners. The petition 
accordingly fails and is dismissed with 
costs. 

Petition dismissed. 
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K. B. ASTHANA, J. 

Pahunchi Lal, Appellant v. Man 

Singh, Respondent. 
? Second Appeal No. 2912 of 1968. D/- 
8-2-1971, against judgment and decree of 
B. P. Singh Addi. Civil J., Mainpuri, D/- 
27-7-1968, 

(A) Tenancy Laws — U. P. Zamindari 
‘Abolition and Land Reforms Act (1 of 
1951}, Section 154 —- An agreement to sell 

a land to a tenure holder having a land 
ioe than the prescribed limit of twelve 
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Pahunchi Lal v. Man Singh 
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and half acres on the day when the agrees 
ment is executed does not defeat the pro- 
visions of Section 154 — The agreement 
is not void within meaning of Section 23 
of Contract Act, 1872 — (X-Ref.:— Con- 
tract Act (1872), Section 23) — AIR 1963 
‘All 206 Distinguished (Para 8) 
The reason is that the prohibition of 
Section 154 against a sale of land to a per~ 
son having twelve and half acres of land 
is to take effect from the date of sale and 
not from the date of agreement to sell. 
There is distinction between a sale and a 
contract for sale as envisaged by S. 54 of 
the T. P. Act. Itis thesale of land that 
creates a transfer of interest in Bhumidari 
land which falls within the mischief of 
Sec. 154. A contract to sell by itself does 
not create any interest in favour of the 
purchaser and therefore it is not covered 
by Section 154. (Paras 7, 8) 
(B) Contract Act (1872), Section 31 — 
A contract entered into by a Sirdar as 
mentioned in Section 131 (a) of the U. P. 
Zamindari Abolition and Land Reforms 
Act (1 of 1951) to sell certain plots cannot 
be treated as contingent merely because 
he has given an undertaking to convert 
the Sirdari plots into Bhumidari plots by 
depositing ten times of their rent — (X- 
Ref.:— U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), See. 134) 
— AIR 1925 Pat 259 and AIR 1936 Sind 
26 and AIR 1919 Bom 154 Distinguished. 
AIR 1930 PC 287, Rel. on. (Paras 9. 10) 
The Sirdar is quite competent under 
Section 134 of the Land Reforms Act to 
acquire the Bhumidari rights on deposit- 
ing the required amount and it cannot be 
said that the sale of Sirdari plots was dee 
pending on any event in the sense that the 
sale was beyond the control of the vendor. 
(Paras 7, 9, 10) 
(C) Specific Relief Act (1963), S. 20 — 
Refusal to decree specific performance on 
a misconception of law is not tantamount 
to exercise of discretionary power — Re- 
fusal can be interfered with by the appel- 
late Court. (Paras 7, 12) 
(D) Specific Relief Act (1963), Sec- 
tion 13 (b) — An agreement by a Sirdar 
as mentioned in Section 131 (a) of U. P. 
Zamindari Abolition and Land Reforms 
Act (1 of 1951), as vendor to take steps to 
obtain Bhumidari rights in the Sirdari 
land by depositing ten times of the re- 
venue is enforceable. (Para 11) 
The reason is that the Sirdar can 
obtain the Bhumadari rights under Sec- 
tion 134 of the Land Reforms Act by com- 
pelling the Assistant Collector to grant a 
certificate to that effect on payment of the 
prescribed amount. (Paras 7, 11) 
Cases Referred: Chronological -Paras 
(1963) ATR 1963 All 206 (V 50) = 
1962 All LJ 767, Sita Ram v. Kunj 


Lal 
(1936) AIR 1936 Sind 26 (V 23) = 
162 Ind Cas 639, Kripal Das Jivraj 


1971 
Mal v. 


. Estates 
(1930) AIR 1930 PC 287 (V 17) = 
a Ind App 333, Motilal v. Nanhe-~ 


a 
(1925) AIR 1925 Pat 259 (V 12) = 
ILR 3 Pat 968, Rudra Das Chakra- 
varti v. Kamakhya Narayan Singh 
(1919) ATR 1919 Bom 154 (V 6) = 
50 Ind Cas 403, Govind Laxman v. 
Harichand Mancharam 9 

S. N. Agrawal, for Appellant; V. K. 
S. Chaudhary. for Respondent. 

ENT :— This is a defendant’s 
appeal from the appellate judgment and 
decree of the learned Additional Civil 
Judge, Mainpuri, by which the plaintiff's 
suit for specific performance of a con- 
tract of sale of a parcel of land compris- 
‘Ing of four plots 1.65 acres in area, in 
chak No, 601 stands decreed. 

2. The plaintiff Man Singh on 
4-5-1963 entered into an agreement with 
the defendant Pahunchi Lal to sell a 
parcel of land comprising: of four plots, 
1.65 acres in area, on payment of a con- 
sideration of Rs. 3200/-. Pahunchi Lal 
paid Rs. 2150/- as earnest money. The 
balance of Rs. 1050/- was payable at the 
time of registration. It was stipulated that 
the sale-deed would be executed and re- 
gistered within one year from the close of 
consolidation operations in the village. It 
was further stipulated that out of the plots 
to be sold consisting of Bhumidhari and 
Sirdari, Pahunchi Lal would convert the 
Sirdari plots into Bhumidhari plots by 
depositing ten times of their rent. It was 
also stipulated that if during the conso- 
lidation proceedings new plots were sub- 
stituted in place of the plots agreed to be 
sold then the substituted plots shall be 
sold. The above terms were reduced into 
writing and the document evidencing the 
agreement for sale on the terms above 
was duly executed by Pahunchi Lal and 
got registered. The original deed is Ext, 
I on record. 


3. The Consolidation operations in 
the village came to an end on 24-4-1965 
on the issue of a notification under Sec- 
tion 52 of the U. P. Consolidation of Hold- 
ings Act. In the Consolidation operations 
chak No. 601 was allotted to Pahunchi 
Lal in which four plots agreed to be sold 
were substituted by two plots; Bhumidhari 
plot No. 639, 1.43 acres in area and 
Sirdari plot No. 740, .22 acres in area. 
On 3-8-1965 Man Singh gave a notice to 
Pahunchi Lal for executing the sale-deed 
and getting it registered on payment of 
Rs. 1050/-, the balance of the considera- 
tion. Pahunchi Lal did not execute the 
sale deed as demanded. Man Singh then 
filed the suit giving rise to this appeal 
on 30-8-1965 for specific performance of 
the sale of the above said Bhumidhari and 
Sirdari plots 1.65 acres in area on pay- 
ment of Rs. 1050/-. In the alternative a 


Manager Encumbered 


tO 


Pahunchi Lal v. Man Singh (Asthana J.) 


[Prs. 1-7] Al. 445 


decree was claimed for the return of the 
amount paid as earnest money and for 
damages for breach of contract. 

4. Pahunchi:Lal contested the 
suit, inter alia, on the pleas that agree- 
ment dated 4-5-1963 signed by him was 
void and unenforceable for the reasons: 
(a) his signatures were obtained thereon 
by fraud and undue influence exercised 
by the plaintiff (b) Man Singh was a 
tenure holder having more than twelve 
and half acres of land on the day when 
the said agreement was executed, thus it 
was hit by Section 23 of the Contract Act, 
read with Section 154 of the U. P. Zamin- 
dari Abolition and Land Reforms Act. It 
was also pleaded that the contract of sale 
deed could not be specifically performed 
as the sirdari plots could not be transfer- 
red under the provisions of the U. P. 
pee Abolition and; Land Reforms 

c 

5. The learned Munsif on the evi- 
dence on record found that the agree- 
ment to sell dated 4-5-1963 was duly exe- 
cuted and registered and was binding on 
the defendant there being no evidence on 
record of any fraud practised or any un- 
due infiuence exercised on him by the 
plaintiff. He further held that as the defen- 
dant could not acquire Bhumidari rights 
by paying ten times rents of the Sirdari- 
plots, no decree for specific performance 
of the contract of sale in regard to Sirdari 
plots could be passed. He further held 
that though the plaintiff possessed more 
than twelve and half acres of land on the 
day when the agreement to sell, Ext. I, 
was executed, but on the date of the suit 
the plaintiff was not in possession of more 
than twelve and half acres of land and 
on acquisition by him of the plots agreed 
to be sold, his total holding would not 
exceed more than twelve and half acres. 
On these findings the learned Munsif 
decreed the plaintiff’s suit for the sale of 
Bhumidari plots on payment of the pro- 
portionate amount Rs. 622.67 P. but dis- 
missed the suit with regard to sale of 
Sirdari plots. 


6. From the decree of the learned 
Munsif the defendant filed an appeal and 
the plaintiff filed a cross objection. The 
learned Civil Judge who heard the appeal 
of the defendant dismissed it and allowed 
the cross objection of the plaintiff, thus 
decreeing the suit of the plaintiff 
in toto. The learned Civil Judge affirm- 
ed the finding of the learned Munsif 
as regards the validity of the agreement 
to sell dated 4-5-1963 and took the view 
that the contract for sale of Sirdari plots 
on deposit of ten times rent by the defen- 
dant could in law, be specifically enfore- 
ed. From the judgment and decree of the 
learned Civil Judge the defendant has 
come up in Second appeal to this Court. 

7. Sri S. N. Agarwal, learned 
counsel for the defendant appellant, assail- 
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ed the judgment and decree of the lower 
appellate Court on the following grounds; 
(1) that it having been established that 
the plaintiff on the date of the agreement 
to sell being possessed of more than 
twelve and half acres of land, the said 
agreement was hit by the provision of 
Section 23 of the Contract Act read with 
Section 154 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act, hence un- 
enforceable (2) that the said agreement 
merely amounted to a contingent contract 
and not to concluded contract, hence could 
not be specifically enforced (3) that the 
defendant could not acquire as of right 
Bhumidari rights by paying ten times 
rents of the Sirdari plots, hence the decree 
for specific performance in regard to the 
Sirdari plots was illegal; and (4) that in 
any view of the matter, the lower appel- 
late Court erred in decreeing the suit of 
the plaintiff for the Sirdari plots for which 
the suit was dismissed by the trial Court 
in exercise of its discretion. 


8. The first ground of attack on 
the validity of the agreement based on 
Section 23 of the Contract Act read with 
Section 154 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act in my judg- 
ment has no force. The Courts below 
have taken the correct view on the inter- 
pretation of Section 154 of the U. P. 
Zamindari Abolition and Land Reforms 
Act in holding that the relevant point of 
time for the application of the provisions 
of that section is the date of sale and not 
the date of agreement to sell, therefore, 
the transaction of contract to sell is not 
hit by Section 23 of the Contract Act. 

In this connection the learned 
ceunsel relied upon a decision of this 
Court in the case of Sita Ram v. Kuni 
Lal. (AIR 1963 All 206) and it was submit- 
ted that since Section 154 of the U. P, 
Zamindari Abolition and Land Reforms 
Act prohibits Bhuridhar from selling a 
land to a person who is in possession of 
a holding of twelve and half acres any 
agreement to sell entered by a Bhumidhar 
with such person being a contract of sale, 
would be hit by Section 23 of the Con- 
tract Act being against the provisions of 
the special law and against public policy. 
I do not think the learned counsel can 
derive any assistance from the ratio of 
the decision in the case of AIR 1963 All 
906 (supra). In that case the contract for 
sale and purchase of Jaggery powder 
which was the subject-matter of considera- 
tion was in respect of moveables falling 
within the definition of goods under the 
Sale of Goods Act and a contract to sell 
goods under the provisions of the said Act 
amounts to the sale of the goods itself 
and would always be hit by prohibition 
contained in any law hence covered by 
Section 23 of the Contract Act. But an 
agreement to sell an immoveable property 
like land does not result in the transfer of 
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interest in the land hencé is not a sale of 
the land. Section 54 of the Transfer of 
Property Act defines a ‘sale’ as a transfer 
of ownership in exchange for a price paid 
or promised or part paid and part pro- 
mised while a contract to sell immove- 
able property as mentioned in the said 
section is contract that a sale of such pro- 
perty shall take place on terms settled 
between the parties, it does not, by it- 
self, create any interest in or charge on 
such property. It is manifest, therefore, 
from Section 54 of the Transfer of Pro- 
perty Act that while a contract to sell 
immoveable property or an agreement to 
sell immoveable property is an indepen- 
dent contract but that by itself does not 
create any interest in such property in 
favour of person to whom it is to be sold 
on the terms settled. Once this distinc- 
tion between a sale and a contract for 
sale of immoveable property is appreciat- 
ed the provisions of Section 154 of the 
U. P. Zamindari Abolition and Land Re- 
forms Act will not be attracted to a con- 
tract to sell the Bhumidari land as such 
a transaction will not amount to a trans- 
fer of interest in the said land by sale, 
there being no sale. 


Section 154 of the U. P. Zamindari 
Abolition and Land Reforms Act which 
restricts the transfer by a Bhumidari lays 
down that no Bhumidhar shall have the 
right to transfer, by sale or gift, any land 
to any person ssaedeess 
where such person shall, as a result of 
the sale or gift, become entitled to land 
which, together with land, if any, held by 
himself or together with his family will, 
in the aggregate exceed twelve and half 
acres in Uttar Pradesh. The explanation 
to the section lays down that for the pur- 
pose of this section a family shall include 
the transferee himself, his wife, or her 
husband as the case may be and his minor 
children. The restriction by the said Sec- 
tion 154 is on transfer by sale or gift and 
not to an agreement to transfer by sale, 
that is to say. that when an interest In 
the Bhumidhari land is transferred, it is 
the duty of the Bhumidhar vendor to find 
out whether as a resuit of the transfer 
of the interest the vendee would become 
entitled to land which together with land 
held by himself or along with his family, 
will in the aggregate exceed twelve and 
half acres and such family shall consist of 
his wife and minor children. It is the sale, 
therefore, which occasions the transfer of 
interests in Bhumidhari land which will 
fall within the mischief of the said section. 
An agreement to sell Bhumidari land not} 
amounting to a sale or transfer of in- 
terest in favour of the vendee will nof 
be covered by the provisions of that sec- 
tion, hence will not be an unlawful con- 
tract. The Courts below have found that 
though the plaintiff was possessed of more 
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than twelve and half acres of land on 
4-5-1963 when the agreement to sell was 
registered, but before filing of the suit 
he had gifted certain area of land in 
favour of his two major sons and on the 
day when the suit was filed and the decree 
for specific performance was passed the 
total holding of the plaintiff together with 
the Jand, subject-matter of the decree for 
specific performance of sale, would not 
amount to more than twelve and half 
acres. I do not find any substance in the 
argument of the learned counsel that the 
so-called gift to the major sons was merely 
a sham transaction and ought to be ignored. 
There is nothing on record to show that 
the gift in favour of the major sons was 
illusory and fraudulent. Considering that 
the motive for gifting small area of land 
by the plaintiff to his major sons was with 
the purpose of avoiding the restriction 
placed by Section 154 of the U. P. Zamin- 
dari Abolition and Land Reforms Act, that 
would not, to my mind, make the transac- 
tion of gift, a sham and illusory transac- 
foe The first ground of attack therefore, 
ails. 

9. Coming to the second ground 
of attack as to the nature of contract evi- 
denced by the agreement dated 4-5-1963, 
I am unable to agree with the submission 
of the learned counsel that it was mere- 
ly a contingent contract and not a conclud- 
ed contract. I have already discussed 
above what the contract for sale means 
under Section 54 of the Transfer of Pro- 
perty Act. Merely because in the said 
|Eereement. the vendor took upon himself 
the responsibility of depositing ten times 
rent of Sirdari plots to convert them in- 
to Bhumidari will not make the contract 
contingent. Section 31 of the Contract 
Act says a ‘Contingent contract’ is a con- 
tract to do or not to do something, if some 
event, collateral to such contract, does or 
does not happen. Here on the terms of the 
agreement dated 4-5-1963 it is not possible 
to find that the sale of the Sirdari plots 
depended upon any event in the sense that 
the happening of the event was beyond the 
control of the vendor. In fact what the 
‘vendor had undertaken in the agreement 
was that he would pay the ten times rent 
of the Sirdari plots and convert them into 
Bhumidari before the date of the sale. 
The agreement dated 4-5-1963, as I con- 
strue its recitals, was a contract for sale 
of Bhumidari land in area 1.65 acres and 
it was a concluded contract. Reference 
was made to a decision of Patna High 
Court in the case of Rudra Das Chakra- 
varti v. Kamakhya Narayan Singh. (AIR 
11925 Pat 259), to a decision of Judicial 
Commissioner Sindh in the case of Kripal 
Das Jivraj Mal v. Manager, Encumbered 
Estates, (AIR 1936 Sind 26) and to a 


decision of Bombay High Court in the 
case of Govind Laxman v. Harichand 
Mancharam (50 Ind Cas 403) = (AIR 1919 


Pahunchi Lal v. Man Singh (Asthana J.) 
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Bom 154). AH these cases are distinguish- 
able on facts. In the Patna case the sub- 
ject-matter was the execution of a mining 
lease and the right to mine depended upon 
grant of a license, such grant being ent- 
irely dependent upon the decision of an 
independent agency, hence it was held 
that the contract to give the lease could 
not be specifically enforced. In the Sindh 
case the sale of the specified area of land 
depended upon the agreement of the other 
co-sharers of the vendor. The co-sharers 
of the vendor could frustrate the contract 
of sale if they disagreed, they not being 
parties to the agreement to sell. In the 
Bombay case there being a condition that 
if certain suits were decided in a parti- 
cular way then the bargain would stand 
cancelled was squarely a contingent con~ 
tract. 


10. Under Section 134 of the U. P. 
Zamindari Abolition and Land Reforms 
Act if a Sirdar, belonging to the class men- 
tioned in Clause (a) of Section 131 pays or 
offers to pay to the credit of State 
Government an amount equal to ten times 
of land revenue payable or deemed to be 
payable on the date of application for the 
land of which he is the Sirdar, he shall 
upon an application duly made in that be- 
half to an Assistant Collector, be entitled 
with effect from the date on which the 
amount has been deposited, to a declara- 
tion that he has acquired the rights men- 
tioned in Section 137 in respect of such 
Jand. It is not disputed that the defen- 
dant belonged to the class of Sirdars men~ 
tioned in Clause (a) of Section 131 of the 
U. P. Zamindari Abolition and Land Re- 
forms Act. Sections 135 and 136 of the 
said Act then lay down certain formalities 
to be observed by the applicant. Then 
according to Section 137 of the Act once 
the application is found to have duly been 
made and the Assistant Collector is satis- 
fied that the applicant is entitled to the 
declaration mentioned in Section 134, he 
shall grant a certificate to that effect. 
Much was tried to be made by the learn- 
ed counsel for the defendant appellant on 
the provisions of Section 137 relating to 
the satisfaction of the Assistant Collector 
and he submitted that it depends on the 
discretion of the Assistant Collector to 
grant or not to grant a certificate and the 
matter, therefore is not dependent entire- 
ly on the volition of the applicant Sirdar, 
It would be seen that the Assistant Collec- 
tor has no option in the matter; he has to 
grant a certificate and that is what Sec- 
tion 134 of the U. P. Zamindari Abolition 
and Land Reforms Act directs. In the 
case of Moti Lal v. Nanhelal, (AIR 1930 
PC 287) the Privy Council specifically en- 
forced a contract where the vendor as a 
proprietor of a Sir land before transfer- 
ring it by sale was required to obtain 
sanction for the transfer from the Re-' 
venue Officer and the argument that a 
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decree for specific performance of the 
agreement of sale of the Sir land should 
not be made, because such performance 
would necessitate an application by or on 
behalf of vendors or one of them to the 
Revenue Officer for sanction to transfer 
the cultivatory rights in the Sir land was 
repelled. Thus the second ground of at- 
tack also fails. 


ii. The third ground that since 
the Court itself could not acquire Bhumi- 
dhari rights in the Sirdari plots as it could 
not make any application under the pro- 
visions of the U. P. Zamindarj Abolition 
and Land Reforms Act is devoid of sub- 
stance. The undertaking of the defen- 
dant as vendor that he shall take steps 
under the U. P. Zamindari Abolition and 
Land Reforms Act to obtain Bhumidhari 
rights in the Sirdari land agreed to be 
sold is by itself enforceable under the 
terms of the contract evidenced by the do- 
cument Ext. I dated 4-5-1963. Sec. 13 (b) 
of the Specific Relief Act can usefully be 
referred to in this connection which says 
that if the concurrence of other persons is 
necessary for validating the title, and they 
are bound to concur at the request of the 
vendor or lessor, the purchaser or lessee 
may compel him to procure such concur- 
rence, I think the Court has the power 
and jurisdiction under Section 13 (b) of 
the Specific Relief Act to compel the defen- 
dant to take steps and obtain Bhumidhari 
jrights in the Sirdari land agreed to be 
sold. This agrument also fails. è 


12. The last ground of attack bas- 
ed on the discretionary nature of the re- 
lief for specific performance does not ap- 
peal to me. The learned Munsif cannot be 
said to have refused to grant a decree 
for specific performance as regards the 
Sirdari plots in the exercise of his discre- 
tion though at the end he has observed 
that unnecessary complication may arise 
in that connection if the Court were to 
pass a decree. His refusal appears to be 
based upon a mis-conception of law. He 
thought that the Court will have to apply 
for securing Bhumidhari rights. The 
learned Munsif did not think it was pos- 
sible in law that the defendant could be 
compelled by a decree of the Court to ap- 
ply for securing Bhumidhari rights in the 
Sirdari plots agreed to be sold. I think 
the lower appellate Court was right in 
decreeing the plaintiffs suit in regard to 
the Sirdari plots also and in directing that 
the defendant shall take steps and secure 
Bhumidhari rights. That is how the 
decree of the Court below reads. The 
defendant shall first make the necessary 
application regarding Sirdari plots 
agreed to be sold and then to secure the 
Bhumidhari rights by depositing of the 
requisite amount of money. 


13.. As regards the costs, I think 
this was a fit case in which the parties 
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should have been directed to bear their 
own costs inasmuch as the plaintiff had 
filed the suit almost six or seven months 
before the time stipulated in the agree» 
ment to sell for executing the sale-deed 
expired. The consolidation operations in 
the village, as said above ended on 24-4-65 
and the defendant could execute the sale~ 
deed and get it registered within one year 
from that’ date that is, up to 24-4-1966 
while the suit was filed on 30-8-1965. The 
plaintiff, therefore, came to the Court 
much earlier than necessary without mak~ 
ing further negotiation with the defen- 
dant. 

14. As a result of the discussions 
above, this appeal is dismissed, but I 
direct that the parties -will bear their own 
costs throughout, 

Appeal dismissed, 
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ry Nath Shukla and others, Respon- 
ents 


Second Appeals Nos. 232 and 233 of 
11965, D/- 4-3-1971, against judgment and 
decree of Addl. Civil J. (Addl, Judge S. C, 

C.), D/- 22-3-1965. 


Hindu Succession Act (1956), Sec- 
tion 14 (1) — A property devolving on a 
widow of a coparcener under Section 3 (2) . 
of Hindu Women’s Rights to Property Act, 
1937 becomes her absolute property under 
Section 14 (1) after coming into force of 
the Act. A gift by her after the Act is, 
therefore, perfectly valid — AIR 1968 SC 
365 and (1969) 3 SCC 628 and AIR 1970 SC 
1730 and AIR 1970 SC 1963 Followed. 

(Paras 3, 4, 6) 

Under the Mitakshara Law, a female 
though a member of a joint Hindu family. 
can never be a coparcener. Therefore. the 
prohibition against alienaticn by gift which 
applies to a coparcener does not apply to 

er. (Para 6) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1730 (V 57) = 

(1970) 1 SCC 570, Punithavalli 

Ammal v. Ramaling am 

(1970) AIR 1970 SC 1063 (V 57) = 
(1970) 2 SCR 95, Badri Pershad v. 

Smt. Kanso Devi 
(1969) 1969-3 SCC 628, Nirmal Chand 

v. Vidya Wanti 
(1968) AIR 1968 SC 365 (V 55) = 

(1968) 1 SCR 476, Sukh Ram v. 
Gawri Shankar 5 


Sheo Gopal, for Appellant; S. B. 
Bajpai, for Respondents. 


JUDGMENT :— These are two con- 
nected appeals and have been filed by 
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Rajendra Nath Shukla in the following 
circumstances :— . 

2. Shiva Nath Shukla respondent 
had filed a suit (No. 333 of 1959) in the 
Court of Munsif South, Lucknow for can- 
cellation of a gift deed which was execut- 
ed by Smt. Gomti Devi, widow of Hardeo 
Prasad, dated 28th September, 1968 in 
favour of Rajendra Nath in respect of 
one-half share in the disputed house on 
the ground that under the Hindu Law 
Smt. Gomti Devi inherited only the in- 
terest of her husband and under the 
Hindu Law a coparcener could not ali- 
enate his share in the joint family pro- 
perty by gift and the disputed property be- 
ing joint Hindu property Smt. Gomti Devi 
also could not make a valid gift of that 
property. The contesting defendant deni- 
ed that Smt. Gomti Devi was a coparcener 
and maintained that she had acquired an 
absolute right of ownership in the pro- 
perty under Section 14 of the Hindu 
Succession Act, 1956 in respect of pro- 
perty inherited by her from her deceased 
husband. The trial Court held that the 
gift deed was invalid and decreed the 
suit for cancellation. Meanwhile, Rajendra 
Nath had filed a suit (No. 447 of 1959) be- 
fore the same Munsif for partition of the 
joint family property claiming one-half 
share in the disputed house on the basis 
of the gift deed executed by Smt. Gomti 
Devi in his favour and some other pro- 
perty. In that case the defence was that 
Rajendra Nath Shukla possessed only 1/21st 
share in the house because Smt. Gomti 
Devi could not make a valid gift of copar- 
cenery property. On the basis of the find- 
ings in suit No. 333 of 1959 the Munsif 
held that Rajendra Nath Shukla had 5/9th 
share in the house and awarded a decree 
passed by the Munsif in suit No. 333 of 
1959. An appeal was filed by Rajendra 
Nath Shukla. In appeal the Munsif’s find- 
ing that Smt. Gomti Devi had a right to 
execute a valid gift deed in respect of her 
share was upheld, but for other reasons 
which it is no longer relevant to state the 
case was remanded to the lower court for 
findings on some issues which had not 
been framed. On remand the two suits 
were consolidated and tried together by 
the Munsif and the suit for partition was 
decreed for 5/9th share only in the dis- 
puted house. Both parties went up in 
appeal before the Civil Judge and this 

_time it was heard by the Additional Civil 

Judge who held that Smt. Gomti Devi was 
not legally competent to execute the gift 
deed and a decree for cancellation of the 
same was awarded. The decree in the 
partition suit was modified in the light of 
the above finding. It is in these circum- 
stances that the two connected appeals 
come before this Court. 

3. Arguments were addressed be- 
liore me only on one point. It was urged 
for the appellants that Smt. Gomti Devi 
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was competent to execute a valid gift 
deed as she had become absolute owner 
of the property under Section 14 (1) of the 
Hindu Succession Act, 1956. The conten- 
tion of learned counsel for the respon- 
dents is that this was coparcenery pro- 
perty at the time of death of Hardeo Pra- 
sad, husband of Smt. Gomti Devi. Hardeo 
Prasad under the Mitakshara Law could 
not make a valid gift of coparcenery pro- 
perty and, therefore, it was submitted that 
his widow Smt. Gomti Devi who succeeded 
to the property under Section 6 of the 
Hindu Succession Act could not acquire 
better right or interest in the property 
than was possessed by her deceased 
husband. The contention raised on behalf 
of the respondents is, to my mind, devoid 
of any substance. Admittedly this was 
joint family property of Hardeo Prasad 
and admittedly he had coparcenery in- 
terest in the property. It is further ad- 
mitted that Hardeo Prasad died in 1953 be- 
fore the coming into force of the Hindu 
Succession Act, 1956 (hereinafter called 
the Act) with the result that the provisions 
of Section 6 of the Act did not apply and 
the interest of Hardeo Prasad on his death 
did not devolve on his widow under Sec- 
tion 6 of the Act. The interest of Hardeo 
Prasad, on the other hand, devolved. on 
his widow Smt. Gomti Devi under Sec- 
tion 3 (2) of the Hindu Women’s Righis 
to Property Act. (Act XVIII of 1937) 
Section 3 (2) provides :— 


“When a Hindu governed by any 
school of Hindu law other than the Daya- 
bhaga school or by customary law dies 
having at the time of his death an in- 
terest in a Hindu joint family property, 
his widow shall, subject to the provisions 
of sub-section (3), have in the property 
the same interest as he himself had.” 
Sub-section (3) of Section 3 of the same 
Act provides :— 

“Any interest devolving on a Hindu 
‘widow under the provisions of this section 
shall be the limited interest known as a 
Hindu woman’s estate, provided however 
that she shall have the same right of 


. claiming partition as a male owner.” 


Section 14 (1) of the Hindu Succession 
Act, 1956 provides :— 


“Any property possessed by a feinale 
Hindu, whether acquired before or after 
commencement of this Act, shall be held 
by her as full owner thereof and not as a 
limited owner. 


Explanation : — In this sub-section, 
“property” includes both movable and 
immovable property acquired by a female 
Hindu by inheritance or device, or at a 
partition, or in lieu of maintenance or 
arrears of maintenance, or by gift from 
any person, whether a relative or not, be- 
fore, at or after her marriage, or by her 
own skill or exertion or by purchase or by 
prescription, or in any other manner what- 
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soever, and also any such property held 
by her as stridhan immediately before 
the commencement of this Act.” 

4. It is, therefore, clear that Smt. 
Gomti Devi became full and absolute 
owner of the interest which was acquired 
by her ïn the disputed property under 
Section 3 (2) of the Hindu Women’s Rights 
to Property Act on the death of her hus- 
band. The argument that the interest which 
she possessed at the time of making the 
gift was limited interest is entirely un- 
tenable: firstly because Section 3 of the 
Hindu Women’s Rights to Property Act 
stood repealed by Section 4 of the Hindu 
Succession Act with the result that the 
provision contained in sub-section (3) of 
Section 3 of the Hindu Women’s Rights to 
Property Act according to which the in- 
terest acquired under S. 3 was to be limit- 
ed interest no longer held the field when 
the Hindu Succession Act was enacted; 
and secondly because in view of the clear 
language of S. 14 of the Act itself there is 
no scope for the argument that Smt. Gomti 
Devi had anything short of full and 
absolute ownership in the property, the 
wordings of Sec. 14 being “shall be held 
by her as full owner thereof and not as 
a limited owner.” The explanation to Sec- 
tion 14 (1) further makes it clear that the 
right of full ownership shall be conferred 
on the female in respect of property 
acquired by her “in any other manner 
whatsoever”. The wordings “in any other 
manner whatsoever” are of such wide 
amplitude that they necessarily cover pro- 
perty acquired under Section 3 (2) of the 
Hindu Women’s Rights to Property Act. 


5. In the case of Sukh Ram v. 
Gauri Shankar, (AIR 1968 SC 365) Shah, 
J. speaking for the Court held that the 
wordings of Section 14 of the Hindu 
Succession Act are express and explicit; 
thereby a female Hindu possessed of pro- 
perty whether acquired before or after 
the commencement of the Act holds it as 
full owner and not as a limited owner. 
Dealing with the question whether Kishan 
Devi became entitled on the death of her 
husband to alienate the property 
Lordship observed :— 


“The interest to which Kishan Devi 
became entitled on the death of her hus- 
band under Section 3 (2) of the Hindu 
Women’s Rights to Property Act, 1937, 
in the property of the joint family was in- 
disputably her ‘property within the 
meaning of Section 14 of Act 30 of 1956, 
and when she became “full owner” of 
that property she acquired a right un- 
limited in point of user and duration and 
uninhibited in point of disposition.” 


Before the Supreme Court in that case 
an argument was advanced that the pro- 
perty which devolved upon the female on 
the death of her husband was joint family 
property and under the Hindu law be- 
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cause the husband did not possess un~ 
limited power of alienation of the pro-+ 
perty, the widow who had acquired in~- 
terest could not possess better interest in 
the same property. This argument also was 
rejected by the Supreme Court with the 
following observations :— 

“A male member of a Hindu family; 

governed by the Benaras School of Hindu 
Law is undoubtedly subject to restrictions 
qua alienation of his interest in the joint 
family property but a widow acquiring 
an interest in that property by virtue of 
the Hindu Succession Act is not subject 
to any such restrictions. That is however. 
not a ground for importing limitations 
which the Parliament has not chosen to 
impose.” 
The same view was reiterated by the 
Supreme Court in the cases of Nirmal 
Chand v. Vidya Wanti. (1969-3 SCC 628), 
Punithavalli Ammal v. Minor Rama- 
lingam, (1970-1 SCC 570) = (AIR 1970 
SC 1730) and Badri Pershad v. Sm, 
Kanso Devi, (AIR 1970 SC 1963). 


6. It was submitted by the learn- 
ed counsel that these cases before the 
Supreme Court related to alienations by 
sale and not by gift and it was pointed 
out that under the Hindu law whereas 
there was a total prohibition against 
a gift of caparcenary property by a male 
coparcener, an alienation of such a proa 
perty by a coparcener by sale could be 
made upon the consent of the other 
coparceners. This is a difference without 
a distinction. As held by the Supreme 
Court, a female Hindu acquires absolute 
ownership under Section 14 (1) of Act 
XXX of 1956, the same being uninhibited 
and unrestricted in any manner. That be- 
ing so, Smt. Gomti Devi possessed full 
power to make a transfer of the property 
by gift. The fallacy in the argument 
put out by the respondents lies in the 
false assumption that at the time of mak- 
ing the gift Smt. Gomti Devi wasa 
coparcener and then in drawing an ana~ 
logy between her rights and rights 
possessed by her husband during his life- 
time. The status of Smt. Gomti Devi was 
not that of a coparcener at all qua the dis- 
puted property. Indeed, under 
Mitakshara Law no female can bea 
coparcener although a female can be a 
member of a joint Hindu family. A Hindu 
coparcener is a much narrower body than 
the joint family. It includes only those 
persons who acquire by birth an interest 
in the joint or coparcenery property (see 
Section 217 of Mulla’s Principles of Hindu 
Law.) Being a female therefore, Smf. 
Gomti Devi was not a coparcener and the 
prohibition against alienation by gift 
which applied under Mitakshara Law to a 
coparcener did not apply to her. On the 
other hand, having become full and abso- 
lute owner of the property under Ses- 
tion 14 (1) of the Hindu Succession Act]. 
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1956, she possessed unrestricted right to 
transfer the property by gifts. 

7. For the above reasons I allow 
Second Civil Appeal No. 232 of 1965, set 
aside the decree passed by the lower ap- 
pellate court and restore the decree pass- 

by the Munsif South, Lucknow with 
costs throughout. 

8. Second Civil Appeal No. 233 of 
{965 is also allowed, the judgment and 
decree of the lower appellate Court are 
set aside and the decree of the Munsif 
South, Lucknow for partition of appel- 
Iant’s 5/9th share in the property is 
restored with costs throughout. 

9. This judgment shall govern 
both the connected Second Civil Appeals 
Nos, 232 of 1965 and 233 of 1965. 

Appeals allowed. 
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Guddan and others, Petitioners v. 
Board of Revenue, U. P. and others, Res- 
pondents. 

Civil Mise. Writ No. 2741 of 1965, 
D/- 25-2-1971. 

Tenaney Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), Section 20 (b) — Adhivasi right 
under — Lessee of a mortgagee if record- 
ed as occupant in 1356 F acquires it — 
(X-Ref.— Section 21) — 1963 RD 152 and 
Second Appeal No. 944 of 1959, D/- 23-5- 
1963 (AID, Followed. (Para 3) 

Lessee of a mortgagee is not a mere 
ficencee as he is entitled to possession 
during the subsistence of the mortgage. 
A licencee however can occupy the land 
only at the will of the licensor. The 
lessee therefore is the tenure-holder of 
the mortgagee. (Para 4) 

Though the mortgagee himself if re- 
mains in actual possession can only be 
asami under Section 21 since his lessee is 
not the mortgagee in actual possession 
that lessee can become adhivasi if record- 
ed as occupant in 1356 F. (Para 5) 

A mortgagee’s lessee let in, in the 
course of prudent management becomes 
lessee of mortgagor on expiry of the 
mortgage and he becomes adhivasi if re~ 
corded as occupant in 1356 F. Therefore 
even if he had been inducted otherwise 
than in the course of prudent manage- 
ment he can become adhivasi, 

(Para 6) 


Cases Referred: Chronological Paras 
(1963) 1963 RD 152, Kalp Nath Shukul 
v. Basantu 
(1963) Second Appeal No. 944 of 1959, 
D/- 23-5-1963 (All), Birju v. 
Sheopher 3 
Sankatha Rai, for Petitioners. 
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ORDER :— The dispute in this peti- 
tion relates to an agricultural holding. 
The petition arises out of a suit institut- 
ed in the revenue Court by the peti- 
tioners under Section 229-B of the U. P. 
Zamindari Abolition and Land Reforms 
Act. They prayed for a declaration that 


_they were the bhumidhars of the plots. 


In the plaint they alleged that they were 
originally the fixed rate tenants of the 
plots that after the vesting of the Zamin- 
dari in the State they became bhumidhars 
of the plots, that the predecessor-in-in- 


terest of the respondents second set, 
Prem Narain Agarwal, obtained a self 
liquidating mortgage of the plots from 


the Civil Court on August 31, 1945 for a 
period of 20 years with effect from May 
1, 1944 in lieu of his decretal debt, that on 
the death of the said Prem Narain 
Agarwal, the respondents second set came 
fnto possession over the plots as mort- 
gagees and that the respondents second 
set granted a lease of the plots to the res- 
pondents third set. 

It was alleged that the lease was 
fictitious and that the respondents second 
set, the mortgagees, were in actual posses- 
sion and that they accordingly became 
Asamis. The respondents third set con- 
tested the suit. Their case was that the 
lease was genuine and not fictitious, that 
they were in possession over the plots in 
1356 Fasli and have become adhivasis and 
now sirdars and that the petitioners were 
not the bhumidhars of the plots. The 
trial Court decreed the suit. The Ad- 
ditional Commissioner dismissed the ap- 
peal of the respondents third set. But in 
Second Appeal the Board of Revenue 
upheld the claim of the respondents third 
set and dismissed the suit of the peti- 
tioners, Hence this petition. 


_ 2 It has been found that the pett 
tioners were originally the fixed-rate ten- 
ants of the plots. It has also been found 
that the predecessor-in-interest of the res- 
pondents second set, Prem Narain 
Agarwal, obtained a self liquidating 
mortgage for a period of 20 years in lieu 
of hisdecretal debt against the petitioners. 
The mortgage came into effect from May, 
1944. It came to an end in 1964 on the 
expiry of 20 years. It has also been found 
that during the currency of the mortgage, 
the mortgagee let out the plots to the res- 
pondents third set. The lease has been 
found to be genuine and not fictitious. So 
the respondents third set become lessees 
of the mortgagees. It has further been 
found that the respondents third set, as 
erg are recorded occupants in 1356 

asli. 

On these findings, which are not dis- 
puted before me, the trial Court and the 
Commissioner held that the respondents 
third set became asamis and not adhivasis. 
A mortgagee in actual possession becomes 
an asami under Section 21 of the U, P. 
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Zamindari Abolition and Land Reforms 
Act. The trial Court and the Additional 
Commissioner took the view that a lessee 
of a mortgagee would not derive a greater 
right than the mortgagee in actual posses- 
sion and that accordingly he would be+ 
come only asami. The Board of Revenue 
did not agree with this view. The Board 
of Revenue has taken the view that as the 
respondents third set, as lessees of the 
mortgagees are recorded as occupants in 
356 Fasli, they become adhivasis. The 
normal rule that a derivative title cannot 
rank higher than the parent title is, 
according to the Board of Revenue, over- 
ridden by the express language of Sec- 
tion 20 (b) of the U. P. Zamindari Aboli- 
tion and Land Reforms Act. 


3. The crucial question before me 
fs whether the Board’s view is correct. 
A learned single Judge has already taken 
the view that the lessee of a mortgagee 
becomes an adhivasi under Secticn 20 (b) 
of the said Act. (Kalp Nath Shukul v. 
Basantu, 1963 RD 152). The same view 
has also been taken by a Division Bench 
in Second Appeal No. 944 of 1959. Birju v. 
Sheopher decided on 23-5-1963 (AH). When 
these decisions were cited before me dur- 
ing arguments, I felt that they require 
reconsideration. But on further reflection 
I have changed my mind to the view 
taken in those decisions. I am now of 
opinion that the lessee of a mortgagee 
acquires the right of adhivasi if he is re- 
corded as occupant in 1356 Fasli. 

4. Counsel for the petitioners has 
[urged that a lessee of a mortgagee is a 
mere licencee. I do not agree. The lessee 
of a mortgagee has the right to occupy 
the plots during the subsistence of the 
mortgage. On the other hand a licencee 
has no right to occupy. He remains in 
occupation only at the will of the licenser. 
So the lessee of the mortgagee is the 
tenure-holder of the mortgagee, 


5. It is true that if the mortgagee 
himself had remained in actual possession 
he would acquire only the right of an 
asami under Section 21. But the lessee 
of a mortgagee is not the mortgagee in 
actual possession. So necessarily he 
would become an adhivasi under Sec- 
tion 20 (b) if he is recorded as an occupant 
in 1356 Fasli. 

6. Where a mortgagee lets out the 
holding in the course of prudent manage- 
ment, the lessee’s rights do not cease on 
the expiry of the mortgage; he becomes 
the lessee of the mortgagor after the ex- 
piry of the mortgage. I have little doubt 
in my mind that such a lessee would be 
adhivasi under Section 20 (b) if he is re- 
corded as an occupant in 1356 Fasli. -It 
would necessarily follow that a lessee of 
a mortgagee. who has been inducted even 
otherwise than in the course of prudent 
management, would be an adhivasi under 
Section 20 (b) if he is recorded as an occu- 
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pant in 1356 Fasli. Section 20 (b) is in- 
tended to confer rights on the actual 
tiller of the soil. 
7. In the result the petition is dis- 
missed with costs, 
Petition dismissed. 





AIR 1971 ALLAHABAD 452 (V 58 C 123) 
B. N. LOKUR, J. 


Zubeda Begum and others, 
tioners v. Union of India and 
Opposite Parties. 

Civil Misc. Writ Nos. 1659 and 2162 
of 1970, D/- 25-2-1971. 

(A) Constitution of India, Art. 258 (1) 
-— Delegation of power under — Entrust- 
ment of Union’s functions under Land 
Acquisition Act to State Government is 
valid — (X-Ref.— Articles 298, 73(1) and 
Schedule 7, List 3, Entry 42) — (X-Ref.— 
Land Acquisition Act (1894), Section 4 (1) 
— AIR 1964 SC 648 and AIR 1962 Andh 
Pra 322 and AIR 1961 Assam 133 (FB) 
and AIR 1968 Pat 133, Followed. (Para 4) 

The word “acquisition” in Article 298 
fncludes compulsory acquisitions and the 
words “holding and disposal” which fol- 
low it do not narrow its scope. Though 
land acquisition is dealt with in Entry 42 
of Concurrent List and the proviso to 
Article 73 (1) prohibits extension of the 
Union executive power to matters com- 
mon to Parliamentary and State legisla- 
tive power. since Article 298 extends the 
Unions Power to acquisition and the 
opening words of Art. 73 (1) abridge the: 
effect of its proviso, it follows that the 
Union executive power covers land acqui- 
sition functions also. As such entrust- 
ment of those functions by the Union to 
the State Government under Article 258 
is valid. (Para 4) 

(B) Land Acquisition Act (1894), Ses- 
tion 4 (1) — Notification under — Its publi- 
cation in Gazette of India is necessary 
only if it is actually issued by Union 
Government. If State Government dele- 
gated with functions under the Act by 
Union issues it, its publication in State 
Gazette is sufficient. (Para 6) 


(C) Land Acquisition Act (1894), Sec- 
tion 4 (1) — Notifications under — One 
including direction under Section 17 is- 
sued against agricultural plots without 
pucca structures and another without such 
direction issued against Abadi plots with 
permanent constructions will be valid 
even if all those As are part of single 
scheme — (X-Ref. :— Section 17). 

(Para 7) 

(D) Land Acquisition Act (1894), Sec- 
tion 4 (1) — Notification under — Court 
cannot investigate why the Government 
has chosen particular lands. (Para 8) 


EO/FO/C59/71/JRM/ 


` Peti- 
others, 





197% i 


(E) Land 'Acquisition Act (1894), Sec- 
tion 4 (1) — Public notice of notification 
under — Provision is mandatory even 
where urgency provisions of the Act are 
applied by the notification — (X-Ref.— 
Section 17) — AIR 1967 SC 1074, Follow- 
ed. (Para 9) 


Cases Referred: Chronological Paras 
(1970) Civil Mise. Writ No. 4305 of 
1967, D/- 7-8-1970 (All), Raja Ram 


v. National Co-operative Housing 


Society 

(1968) AIR 1968 Pat 133 (V 55) = 
1968 Lab IC 457, Management of 
Bararee Coke Plant v. Their Work- 
men 

(1967) AIR 1967 SC 1074 (V 54) = 
(1967) 1 SCR 120, Khub Chand v. 
State of Rajasthan 

(1964) AIR 1964 SC 648 (V 51) = 
(1964) 5 SCR 294, Jayantilal v. 


. N. Rana 
(1962) AIR 1962 Andh Pra 322 (V 49) = 
ee Cri LJ 318, In re Kancham- 


re 

(1961) AIR 1961 Assam 133 (V 48) = 
(FB), Tinsukia Development Cor- 
poration Ltd. v. State of Assam 5 


S. C. Khare and S. Afsar Ali, for 
` Petitioners; Standing Counsel, for Oppo- 
site Parties. 


ORDER :— These two petitions were 
heard together and are being disposed of 
by this common judgment as the “same 
questions of law arise in both the petitions. 


2. On the 9th March, 1970, the 
Governor of Uttar Pradesh issued two 
notifications under Section 4 (1) of the 
Land Acquisition Act 1894. Both the noti- 
fications mentioned that the public pur- 
` pose which was to be subserved by acqui- 
sition of the lands described therein was 
“provision of married Officers’ accommoda- 
tion, Indian Air Force in District Gorakh- 
pur.” One of the notifications also in- 
cluded the direction for taking possession 
of the lands under Section 17 (1) of the 
Act and a further declaration dispensing 
with the provisions of Section 5-A under 
Section 17 (4). Since urgency provisions 
were applied by this notification, it will 
be hereafter referred to as “the urgency 
notification.” The other notification did 
not apply the urgency provisions and 
called upon the interested parties to make 
objections under Section 5-A. This noti- 
fication would be hereafter referred to as 
“the ordinary notification”. On the 2ist 
March, 1970, corresponding notifications 
under Section 6 of the Act were issued. 
The urgency notification included a large 
number of plots covering an area of 97.81 
acres; the ordinary notification dealt with 
two plots only, both together admeasuring 
1.56 acres. The plots sought to be acquir- 
ed under the two notifications are in the 
neighbourhood of the Indian Air Force 
Airport at Gorakhpur 
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_.8 These two petitions have been 
filed by a number of land-holders whose 
Plots are covered by the said notifications, 
aeons the validity of the notifica- 

ons, 


o A The public purpose mentioned 
in the two notifications is evidently the 
purpose of the Union and the notifications 
ought to have been normally issued in the 
name of the President of India. However, 
the Government of India have entrusted, 
in exercise of the powers under Arti- 
cle 258 (1) of the Constitution, all func- 
tions under the Land Acquisition Act to 
the State Government, A copy of the 
relevant notification is attached as an an- 
nexure to the counter-affidavit filed on bè- 
half of the State Government. Sri S. C. 
Khare, learned counsel for the petitioners 
in one of the petitions, contended that 
Article 258 (1) of the Constitution enables 
the President to entrust to a State Govern- 
ment or to its officials functions in 
Telation to “any matter to which the 
executive power of the Union extends” 
and the functions under the Land Acquisi-~ 
tion Act cannot be entrusted under Arti- 
cle 258 (1) to the State Government 
as they do not relate to matters to which 
the executive power of the Union extends. 


He developed the argument by re- 
ferring to Article 73 (1) of the Constitu- 
tion which implies, in view of the pro- 
viso to that clause, that the executive 
power of the Union does not extend to 
matters with respect to which the Legis- 
lature of States also have power to make 
laws. It may be recalled that the legis- 
lative power for “Acquisition and requisi- 
tioning of property” was, when the Con- 
stitution was originally adopted, distri- 
buted over all the three Legislative Lists: 
Entry 33 in the Union List dealt with 
“Acquisition or requisitioning of property 
for the purpose of the Union”, while Entry 
36 in the State List referred to “Acquisi- 
tion or requisitioning of property except 
for the purposes of the Union subject to 
the provisions of Entry 42 of List IIT’, 
and Entry 42 in the Concurrent List pro- 
vided for “Principles on which compensa- 
tion for property acquired or requisition- 
ed for the purpose of the Union or of a 
State or for any other public purpose 
is to be determined and the form and 
the manner in which such compensation 
is to be given”. 


By the Constitution (Seventh Amend- 
ment) Act, 1956, Entry 33 in the Union 
List and Entry 36 in the State List were 
omitted altogether and Entry 42. in the 
Concurrent List was amended to read 
“Acquisition and requisitioning of pro- 
perty”. Thus a single general Entry on 
the subject of acquisition and requisition- 
ing of property was introduced in the Con~ 
current List. It has been argued by Sri 
Khare that, in view of new Entry 42 
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fn the Concurrent List, both Parliament 
and the State Legislature came to possess 
power to make laws on matters with res- 
pect to acquisition and requisitioning of 
property and, accordingly, in the light of 
the proviso to Article 73 (1) of the Con- 
stitution, the executive power of the 
Union ceased to extend to matters with 
respect to acquisition and requisitioning 
of property, with the result that Arti- 
cle 258 (1) which restricts the scope of 
entrustment only to matters to which exe- 
cutive power of the Union extends could 
not be invoked for entrusting the func- 
tions in relation to acquisition and requisi- 
tioning of property to the State Govern- 
ment or their officials. 


The argument, however, is no more 
open for discussion in view of the decision 
of the Supreme Court in Jayanti Lal 
Amrat Lal v. F. N. Rana, AIR 1964 sc 
648 wherein after consideration of a 
similar argument the majority judgment 
came to the conclusion that the executive 
power of the Union did extend to matters 
relating to acquisition of property; it was 
pointed out that the opening words in 
Article 73 (1) “Subject to the provisions of 
this Constitution” abridged the full force 
of the proviso to that Article and since 
Article 298 inter alia, extended the power 
of the Union to the acquisition of pro- 
perty, the executive power of the Union 
extended also to functions relating to acqui- 
sition of property. However, Sri, Khare 
sought to argue that the reasonings of 
the Supreme Court based on Article 298 
seems to require reconsideration as, 
according to him, Article 298 does not 
deal with compulsory acquisition. In 
support of this argument, he referred to 
Article 31 (2) wherein the expression 
teompulsorily acquired” is used and com- 
pared it with the expression in Article 
298 which speaks of “acquisition, holding 
and disposal of property”. It was contend- 
ed that the scope of the word “acquisition” 
the Article 298 should take colour from 
the words “holding and disposal’ which 
are used in juxtaposition with the word 
“acquisition”, and in that event Article 
298 ought to be properly construed as 
referring to acquisition by negotiation 
only and not also to compulsory acquisi- 
tion. 

In my opinion, the word “acquisi- 
tion” in Article 298 has been used in a 
compendious sense including compulsory 
acquisition and the fact that the word is 
followed by “holding and disposal” is not 
sufficient reason to narrow down the scope 
of the word “acquisition”. Apart from 
that, the Supreme Court did take aid of 
Article 298 in holding that the executive 
power of the Union extends to 
matters relating to acquisition of property 
according to the law of the land. I. for 
all these reasons, hold that the entrust- 
ment of the function under the Land 
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Acquisition Act by the President to the] 
State Government is valid. 

à It is unnecessary, in view of 
the Supreme Court decision, to refer to 
the decisions of the various High Courts 
on the subject, but nevertheless it may 
be mentioned that a similar view has been 
taken by some High Courts regarding the 
entrustment of functions under a variety 
of statutes, vide, for example, in re 
Kanchamreddi, AIR 1962 Andh Pra 322, 
T. D. Corporation v. State of Assam, AIR, 
1961 Assam 133 (FB) and the Manage- 
ment of Bararee Coke Plant v. Their 
Workmen. AIR 1968 Pat 133. The Assam 
case, it may be mentioned, was regard- 
ing the entrustment of functions under 
the Land Acquisition Act. 


6. It was next urged on behalf of 
the petitioners that even if the functions . 
under the Land Acquisition Act have been 
validly entrusted to the State Government, 
the discharge of those functions by the 
State Government should be in accordance 
with the provisions of the Land Acquisi- 
tion Act and the State Government is not 
competent to alter the procedure prescrib- 
ed by that Act. Elaborating this argument 
it was pointed out that the notifications 
under Section 4 (1) in these petitions were 
published in the Uttar Pradesh Gazette and 
it was contended that since the purpose 
of the acquisition of land under these 
notifications is the purpose of the Union 
and since the Government of India is the 
primary functionary for action under the 
Act in relation to a Union purpose, the 
notifications ought to have been publish- 
ed in the Gazette of India and not in the 
Uttar Pradesh Gazette. 


I am not impressed by this argument, 
Had the notifications been issued by the 
Government of India, no doubt they ought 
to have been published in the Gazette of 
India but since they have been published 
by the State Government, it is the State 
Gazette in which they could be published. 
It may be mentioned that Section 3 (39) 
of the General Clauses Act, 1897, defines 
“official Gazette” or “Gazette” as meaning 
the Gazette of India or the official 
Gazette of a State and Section 4-A of that 
Act provides, inter alia, that the definition 
of “official Gazette” in Section 3 shall ap- 
ply, unless there is anything repugnant 
in the subject or context, to ‘all “Indian 
laws”, which expression, as defined in Sec- 
tion 3 (29 of that Act, would include the 
Land Acquisition Act as well. In my 
opinion, Section 4 (1) of the Land Acqui- 
sition Act requires the notification to be 
published in the Gazette of India if it is 
actually published by the Government of 
India but it will be sufficient compliance 
with the provisions of that section, where 
the functions under that section have been 
entrusted to the State Government, if the 
State Government publishes the notifica- 
tion in the State Gazette. . 
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7. The next ground of attack was 
that acquisition of lands under the two 
notifications was for an identical purpose 
.and formed parts of a single scheme and 
two separate notifications for different 
parcels of the land to be acquired cannot 
be justified, particularly as the urgency 
notification invoked the urgency provi- 
sions, while the ordinary notification pur- 
sued the ordinary course of law, thereby 
making discrimination between the land- 
holders affected by the urgency notifica- 
tion and the landholders coming under the 
ordinary notification. In reply, the learn- 
ed Chief Standing Counsel and the learn- 
ied Standing Counsel for the Union of 
India pointed out the necessity of issuing 
two different notifications; while the plots 
covered by the urgency notification are 
agricultural plots without any pucca 
structures thereon, the plots included in 
the ordinary notification fell within the 
Abadi and permanent constructions stand 
thereon; in the circumstances it was not 
possible to apply the urgency provisions 
to the plots under the ordinary notifica- 
tion. 

To my mind, the explanation is satis- 
factory and the issue of two different 
notifications is justified and there is a 
valid ground for not applying the urgency 
provisions in the ordinary notification and 
applying them in the urgency notification. 
It may be mentioned that the Air Force 
Station at Gorakhpur is essential for the 
purposes of border security and the 
Government have considered it impera- 
tive that accommodation for the married 
officers of the Air Force should be provid- 
ed speedily, particularly as the question 
has been hanging fire since long. 


8. The next argument was that 
Jarge tracts of vacant land and forest 
lands are available in the vicinity and the 
Government could utilise the requisite 
area out of these lands and there was no 
adequate reason for the Government 
acquiring the specific plots in dispute, 
thereby uprooting the various petitioners 
and other land-holders of the plots con- 
cerned. It may be mentioned that no 
plea of mala fides has been spelt out in 
the petitions and it is not for the Courts 
to investigate the question as to why the 
Government selected particular lands to 
accomplish the public purpose in view. 
However, the learned counsel for the 
petitioners argued that since alternative 
land was available the acquisition of the 
plots in dispute was a colourable exercise 
of the power. 


My attention was invited to the deci- 
sion of H. C. P. Tripathi, J. in Raja Ram 
v. National Co-operative Housing Society, 
Civil Misc. Writ No. 4305 of 1967, D/- 
7-8-1970 (All) in which acquisition of land 
for a Housing Society has been invalidat- 
ed, In that case, however, the reason for 
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quashing the acquisition proceedings was 
that there was no genuine need of land 
for the Society to provide housing accom= 
modation to its members. It has, no 
doubt, been observed that it was incum- 
bent on the authorities to see that no 
other land in the vicinity was available 
for providing a building site to the 
members of the Society before they 
could think of acquiring the land of the 
petitioners; it has also been observed that 
depriving a person of his small piece of 
land which is the only source of his live« 
lihood for providing building site to 
another person can hardly be declared a 
public purpose. The facts of the pre- 
sent case are distinguishable. As already 
observed the Air Force Station af 
Gorakhpur has strategic importance and 
provision for accommodation for the Air 
Force personnel achieves a larger pura 
pose than the provision for accommoda- 
tion for the general public as was the 
Position in the aforesaid case. The 
counter-affidavits filed on behalf of the 
opposite parties have satisfactorily ex- 
plained why they could not make use of 
the vacant sites and forest lands in the 
neighbourhood for the purpose’ in view. 

9. The last argument advanced on 
behalf of the petitioners is that the pro- 
visions of Section 4 (1) of the Land Acqui 
sition Act are. not fully complied with 
inasmuch as the Collector has not caused 
the public notice of the substance of the 
notification to be given at convenient 
places in the locality. It is fairly con 
ceded on behalf of the opposite parties 
that such public notice has not been 
given. In Khub Chand v. ‘State of 
Rajasthan, AIR 1967 SC 1074, which was 
a case under the Rajasthan Land Acqui- 
sition Act, 1953, Section 4 (1) of which 
is identical with Section 4 (1) of the Land 
Acquisition Act, 1894, the Supreme Court 
held that the provision as to issue of su 
public notice was mandatory. 

Learned counsel for the opposife 
parties, however, contended that the 
Rajasthan Act is different from the provi- 
sions of the Land Acquisition Act, 1894, 
inasmuch as Section 5 (2) of the Rajasthan 
Act no more exists in the Central Act, 
This difference, in my opinion, does nof 
affect the proposition laid down by the 
Supreme Court. Section 4 (1) of the 
Land Acquisition Act. 1894, contains like 
the Rajasthan Act, mandatory provi 
sions regarding the issue of such public 
notice. No doubt, reference has been 
made to Section 5 (2) of the Rajasthan 
Act also in the discussion, but the 
Supreme Court has even before cons 
sidering that Section, observed :— 

“The provisions of statute conferring 
power on the Government to compulsori= 
ly acquire lands shall be strictly constru- 
ed. Section 4 in clear terms says that the 
Collector shall cause public notice of the 
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substance of such notification to be given 
at convenient places in the said locality. 
The provision. is mandatory in terms, 
(Para 6)” 


It was next urged that the Supreme 
Court was dealing with the case in which 
the urgency provisions were not applied 
and where urgency provisions have been 


applied the requirement of public notice . 


ought to be regarded as directory. I am 
unable to see any force in this argument. 
A provision in the statute cannot be con- 
strued as mandatory in certain situa- 
tions but directory in some other situa- 
tions. Apart from that, what weighed with 
the Supreme Court was that the public 
notice was intended to give notice of the 
power under Section 4 (2) to enter upon 
the land to be acquired and this power 
is exercisable also when urgency provi- 
sions are applied. The proposition laid 
down by the Supreme Court is all- 
embracing and not subject to any ex- 
ceptions. That being so, the public 
notice contemplated by Section 4 (1) 
ought to have been given as prescribed, 


10. However, the failure to give 
public notice would not vitiate the notifica- 
tion under Section 4 (1) itself. It mere- 
ly vitiates the subsequent proceedings 
taken in the case, namely, the declara- 
tion under Section 6 and the notice 
under Section 9 and these proceedings 
ought to be quashed. It may be men- 
tioned that this question has been rais- 
ed only in Writ Petition No. 2162 of 1970 
and that too only in regard to the urgency 
notification. The subsequent proceed- 
ings to be quashed would thus be those 
taken pursuant to the urgency notifica- 
tion. 

11. Although the contention that 
the requirements of Section 4 (1) of the 
Land Acquisition Act have not been fully 
complied with has not been urged in 
Writ Petition No. 1659 of 1970, since 
that contention is being allowed in Writ 
Petition No. 2162 of 1970. the petitioners 
in Writ Petition No. 1659 of 1970 ought 
also to be given the benefit arising out of 
failure to comply with the provisions of 
the public notice prescribed by Sec. 4 (1). 


12. Some points of special in- 
ferest to the petitioners in Writ Petition 
No. 2162 of 1970 have been urged in 
Paragraphs 8 and 9 of their Supple- 
mentary-Affidavit. It is alleged that in 
the case of four plots, the area mention- 
ed in the notice under section 9 of the 
Land Acquisition Act is greater than the 
area mentioned in the notifications 
under Sections 4 and 6; it is alleged that 
plot No. 745/14/1-1/2, measuring 00.03 
acres, has not been included in the noti- 
fications under Sections 4 and 6 but a 
notice in respect of this plot also has 
keen issued under Section 9. 
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13. The position of the first men- 
tioned four plots is as follows: 

(1) Plot No. 750/56/2 Part, hàs been 
mentioned in both Section 4 and Sec- 
tion 6 notifications but in the Section 4 
notification the area is stated to be 00.28 
acres, while in Section 6 notification its 
area is mentioned as 00.23 acres and sec- 
tion 9 notice seeks to take possession of 
00.28 acres. The learned counsel for the 
Union of India contended that in Sec- 
tion 6 notification the area is misprinted 
as 00.23 acres instead of 00.28 acres but as 
Section 6 notification stands. no more than 
00.23 acres can be acquired from this 
plot. The importance of this question, - 
however, does not survive since Section 6 
notification is being quashed. 


(2) Plot No. 745/14/2 is stated to ad- 
measure 00.05 acres in both Section 4 
and Section 6 notifications but in Sec- 
tion 9 notice the area of this plot is des- 
cribed as 00.12 acres. This obviously is 
a clerical mistake as the area of the plot 
is 00.05 and not 00.12 acres. There is 
no question of a larger area being taken 
into possession when possession of this 
plot is taken. This position also does not 
survive as Section 9 notification is being 
quashed. 

(3) Plot No. 162/1 Part, is shown to 
be as 00.24 acres in Section 4 notification 
as well as in Section 6 notification. The 
grievance of the. petitioners cannot be 
appreciated, if smaller area out of this 
plot is to be taken possession of. 

(4) Plot No. 148 Part is 00.01 acres in 
area in both Section 4 and Section 6 
notifications but it is said that 06.01 acres 
out of plot No. 148 are included in Sec- 
tion 9 notice. This cannot obviously be 
done but the question loses its impor- 
tance as Section 9 notification is being 
quashed. 


14, As regards plot No. 745/14/1/} 
it is said that this plot is different from 
plot No. 745/14/1/1 part, described as 
measuring 0.10 acres in Section 4 and 
Section 6 notifications. If so, Section 9 
notification regarding this plot would not 
be valid. The question is of no impor- 
Toe now that the notice is being quash- 
ed. 

15. The result is that both the 
petitions are allowed only to the extent 
that the proceedings taken by the 
opposite parties in pursuance of the 
urgency notification under Section 4 (1) 
of the Land Acquisition Act, dated 9th 
March, 1970. including the corresponding 
notification under Section 6 of the said 
Act and the notices under Section 9 are 
hereby quashed. The writ petitions 
otherwise are dismissed. No order as to 
costs. 

Petitions partly allowed, 
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(LUCKNOW BENCH) 
JAGMOHAN LAL, J. 


Asharfi Devi and others, Appellants 
V. Prem Chand and others, Respondents, 


Second Appeal No. 508 of 1963, D/- 
4-3-1971, against judgment and decree of 
R. S. Singh, Dist, J, Bahraich, D/-30-10- 
(1963. 

(A) Limitation Act (1908), Art. 144 — 
‘An equity of redemption, where the 
property is subject to a  usufructuary 
mortgage, could be subject to adverse 
possession. (Para 22) 


The right of redemption in respect of 
an immovable property which is subject 
to a usufructuary mortgage is a right in 
immovable property. Though it is an in- 
tangible property it is fully capable of 
transfer by the mortgagor, and the trans- 
feree can also enter in possession of that 
right. In appropriate cases this right of 
redemption can also be subject to adverse 
Possession by a trespasser. What those 
appropriate circumstances are would de- 
pend on the facts of individual case, 
Ordinarily when the mortgagor has no 
visible link with the mortgaged property 
during the subsistence of a usufructuary 
mortgage, he is not disturbed from his 
notional or constructive possession over 
his equity of redemption simply because a 
transaction with regard to that right of 
redemption has been made between third 
persons who have no legal right in the 
property. If however such transfer is 
made to the knowledge of the mortgagor 
or by doing some overt act or otherwise 
the transferee asserts his claim to the 
equity of redemption to the knowledge of 
the real owner of the equity of redemp- 
tion, it may amount to the transferee’s 
possession being adverse to the real owner 
of the equity of redemption. 

ara 22) 


(P 
(B) T. P. Act (1882), S. 3 Explanation 
4 and Section 5 — A transferee of pro- 
perty cannot be deemed to have notice 
that the property was wakf property mere- 
ly because wakf had been made by a 
registered will — AIR 1927 Mad 636 (FB), 
Rel. on. (Para 24) 
For one thing, a will is not a trans- 
fer within the meaning of the Act and 
does not require registration. Secondly 
even if the document were to be constru- 
ed as dedicating property in praesenti in 
favour of the deity that again would not 
satisfy the definition of ‘transfer of pro- 
perty’ contained in Section 5 because 
deity is not included in the term ‘person’. 
(Para 24) 
Cases Referred: Chronological Paras 

(1965) ATR 1965 SC 1553 (V 52) = 

1966 SCD 103, Gurbinder Singh v. 
Lal Singh 
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(1965) AIR 1965 SC 1966 (V 52) = 
1965-3 SCR 433, Guranditta Mal v. 
Amar Dass 17 

(1961) AIR 1961 All 434 (V 48), Prem 
Chand v. Satyadeo 

(1959) AIR 1959 Punj 147 (V 46)= 
61 Pun LR 374 (FB), Ganda Singh 
v. Ram Narain Singh 18 

(1954) AIR 1954 Punj 14 (V 41) = 
55 Pun LR 434, Ralli v, Gurnam 
Kaur 21 

(1950) AIR 1950 PC 44 (V 37) = 
77 Ind App 42, Sudarsan Das v. 

Ram Kirpal Das 16 

(1936) AIR 1936 Oudh 168 (V 23) = 


1936 Oudh WN 243, Udhaibhan 

Singh v. Sheoamber Sahaj 20 
(1935) AIR 1935 All 174 (V 22) = 

1935 All WR 607, Shiamlal v., 

Mohamad Ali 43 


(1935) AIR 1935 All 542 (V 22) = 

1935 All LJ 496, Salig Ram v, 

Gauri Shankar d4 
(1932) AIR 1932 All 393. (V 19) = 

1932 All LJ 425, Subah Lal v. Fateh 

Mohamad 19 
(1927) AIR 1927 Mad 636 (V 14) = 

53 Mad LJ 203 (FB), Narasimhaswami 

v. Venkatalingam 24 
(1925) AIR 1925 Bom 9 (V 12) = 

26 Bom LR 829, Hanamgowda v. 

Irgowda ` 
(1916) AIR 1916 All 79 (V 3) = 14 

All LJ 498, Kunwar Sen v. Darbari 


Lal 12 
(1737) 1 Atk 603 (LC), Casborne v. 
Scarfe 12 
S. C. Dass, H. N. Tilhari and J. C. 
Srivastava, for Appellants; M. P. Srivas- 
tava, M. M. Krishna and Umesh Chandra 
Srivastava, for Respondents. 


JUDGMENT :— This second appeal 
arises out of a suit filed by the plaintiff 
respondents Nos. 1 and 2 for recovery of 
Possession of a house situate in the town 
of Bahraich and for damages. The house 
admittedly belonged to one Barati Lal 
who was the great grand-father of the 
plaintiff-appellants. According to the 
Plaintiffs, it was a self-acquired property 
of Barati Lal and he had full disposing 
power over it, Barati Lal had dedicated 
this house along with some other pro- 
perty to Sri Thakurji Maharaj, the presid- 
ing deity of a temple built by him, under 
his wills dated 23-5-1908 and 12-10-1927, 
Barati Lal remained the Sarverakar tili 
his death and after him his son Jot 
Prasad became the Serverkar. Jot 
Prasad died on 17-3-1936 and after him 
the plaintiffs became Sarverakars. This 
house had however been usufructuarily 
mortgaged by Jot Prasad to Hanoman 
Prasad defendant-respondent No. 3 by 
means of a mortgage deed dated 6-8-1935, 
Subsequently Jot Prasad’s widow Smt. 
Bittan Devi defendant-respondent No. 7 
sold the equity of redemption to Lakhpat 
Rai defendant appellant (who died dur- 
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ing the pendency of appeal and is now re- 
presented by Smt. Asharfi Devi and 
others) under a sale deed dated 7-10- 
1948. This sale deed was executed in 
favour of Lakhpat Rai as well as Ghasi 
Ram defendant-respondent No. 4 but the 
latter subsequently transferred his in- 
terest in the house to Lakhpat Rai. 
Lakhpat Rai filed a suit for redemption of 
the mortgage against Hanoman Prasad. 
That suit was decreed and a final decree 
for redemption was passed on 17-9-1951 
and in execution of that decree possession 
was delivered to Lakhpat Rai on 26-4-1952. 


The plaintiffs alleged that they came 
to know about these transactions only 
after this delivery of possession had been 
made to Lakhpat Rai. Lakhpat Rai sub- 
sequently made a mortgage of this pro- 
perty in favour of Rajmal defendant-res- 
pondent No. 5 who is now in possession of 
this property. According to the plaintiffs 
neither Jot Prasad had any right to mort- 
gage this property to Hanoman Prasad 
nor Jot Prasad’s widow Smt. Bittan Devi 
could make a transfer of the equity of 
redemption to Lakhpat Rai. However, 
since Lakhpat Rai had redeemed the 
mortgage to Hanoman Prasad after mak- 
ing payment of Rupees 500/- to him, the 
plaintiffs were prepared to pay this 
amount to Lakhpat Rai which they want- 
ed to get adjusted against the mesne pro- 
fits payable by Lakhpat Rai in respect of 
this property from 26-4-1952 when he 
entered in wrongful possession of it. The 
plaintiffs as Sarverakars filed the suit for 
recovery of possession of the property 
against all these persons ïn the court of 
Munsif on 17-4-1961, 


The plaint was however returned by 
that Court on ground of jurisdiction and 
then it was presented before the Civil 
Judge on 15-1-1962. The plaintiffs had 
also set up an alternative case that if the 
property is not held to be a wakf pro- 
perty, they were entitled to its possession 
as heir of Barati Lal and Jot Prasad. 


2. The suit was contested mainly 
by Lakhpat Rai and Rajmal. They plead- 
ed inter alia that the property in suit was 
an ancestral property in the hands of 
Barati Lal and he could not make any 
valid wakf of this property, that the wakf, 
if any, made by him was not acted upon 
and that after the death of Barati Lal his 
heirs had been dealing with the property 
included in the alleged wakf as their 
personal property. By means of a parti- 
tion between the two sons of Barati Lal 
the house in suit was allotted exclusive- 
ly to Jot prasad who validly mortgaged 
it to Hanoman Prasad. After the death 
of Jot Prasad his widow Smt. Bittan 
Devi succeeded to the property as the sole 
heir of Jot Prasad. She validly sold her 
equity of redemption in this house to 
Lakhpat Rai by means of a sale deed 


Se 
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dated 7-10-1948 and the vendees entered 
in possession of the property after this 
sale-deed. The property was then res 
deemed by them from the previous morf« 
gagee Hanoman Prasad through a rea 
demption suit and thereafter they got 
actual possession over the property, In 
any case, the vendees were bona fide 
transferees for valuable consideration 
without any notice of the alleged wakf 
and as such they are protected by Sec: 
tion 41 of the Transfer of Property Act, 
It was further pleaded that the plaintiffs 
had no possession over the property with« 
in twelve years of the suit and thein 
claim was barred by limitation. 3 


3. Both the Courts below found 
that the property in suit was self-acquīra 
ed property of Barati Lal who had full 
disposing power over it, that Barati Lal 
had made a valid wakf of this property, 
along with some other properties through 
his wills dated 28-5-1908 and 12-10-1927, 
that the wakf was real and genuine wakf 
which had been acted upon, that Jot 
Prasad became the Sarverakar of this 
wakf after the death of his father Barat 
Lal, that Jot Prasad had no authority to 
mortgage this property to Hanoman 
Prasad nor his widow Smt. Bittan Devi 
had such authority to transfer the equity; 
of redemption to Lakhpat Rai and that 
these transfers made by them were in- 
valid and void. It was further held thai 
the transferee was not protected by Secs 
tion 41 of the Transfer of Property Act 
as the documents under which the pros 
perty was dedicated were registered do- 
cuments of which the transferee shall be 
presumed to have notice. Lastly, it was 
aoa that the suit was not barred by 

ation. 


4. In this appeal the learned 
counsel for the appellants seriously; 
challenged the last two findings of the 
lower Courts regarding the protection no 
being available to the appellants under 
Section 41 of the Transfer of Property; 
Act and the suit being within time. 


_ 5. So far as the question of limifae, 
tion is concerned, it appears that the 
matter was not properly argued before 
the Lower Courts with the result that 
those courts have not made correct ap» 
proach to that question. The finding re 
corded by them is hardly of any assise 


tance. It has first to be discovera 
ed which is the governing article 
that will apply to this case. The learn= 


ed counsel for the appellants contended 
that the suit would be covered either by; 
Article 134-B or Article 144 of the Limita< 
tion Act, 1908 which would govern this 
case. It would be better to mention a 
few facts before we consider which artis 
cle would be applicable to the suit. The 
following pedigree would show the rela- 
tionship of the plaintiffs with Barat? Lal, 
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BARATI LAT 
(died on 28.2-1932) 
| 
| 
Jot Prasad = Smt. Bittan Devi Brahma Prasad 
(died issucless on § Defendant-Respondent (died on 13-4-1935) 
17.3.1936) No. 7 | 
Bhagwati Prasad 
(died on 27-5-1932) 
l | 
Prem Chand Gyan Chand 
Plaintiff-Respondent Plaintiff.Respondent 
No. 1 No. 2 


Barati Lal was possessed of considerable 
property and he had built a temple. In 
his will dated 28-5-1908 (Ext. 2) he had 
declared that certain properties including 
the house in suit shall not go to his heirs 
after his death but they shall be dedicated 
fo this temple and he was already spend- 
fng the income of those properties to- 
wards the expenses of this temple. He 
had further provided under this will that 
after his death his sons and sons’ sons 
whoever may be found competent and 
devotees to God shall Act as Sarverakars 
and if no such person was found among his 
descendants, he had also made alternative 
provision for the selection of Sarverakars. 
In his subsequent will dated 12-10-1927 
(Ext. 1) Barati Lal included some more 
properties in the wakf by providing that 
those properties would not be claimed by 
his heirs to whom some other properties 
had been willed. In this document it was 
clearly specified that after his death his 
son Jot Prasad would act as Sarverakar, 


Tt appears that after the death of 
Barati Lal which took place in February 
1932 the other son Brahma Prasad was 
not happy over this wakf. He.therefore 
filed a suit against Jot Prasad for parti- 
tion of the entire property left by Barati 
Lal including the wakf property. This 
was suit No. 36 of 1934. Jot Prasad con- 
tested that suit and in his written state- 
ment he alleged that some of the properties 
included in the suit were wakf properties 
which he was holding as Sarverakar and 
fn which no share could be claimed by 
Bhahma Prasad. These properties includ- 
ed the house in suit also. With regard to 
the remaining properties Jot Prasad’s 
defence was that a private partition had 
already taken place between him and his 
brother Brahma Prasad and each of them 
was in possession of the properties allot~ 
fed to him in that partition. That suit 
abated after the death of Jot Prasad be- 
cause his legal representatives were not 
brought on record. Jot Prasad died on 
iL'7~3-1936 but before his death Jot Prasad 
himself had started squandering the wakf 
property by making transfer thereof 
treating it as his personal property. One 


of these properties, namely, the house in 
suit was mortgaged by him with Hanoman 
Prasad by means of a usufructuary mort- 
gage deed dated 6-8-1935 for Rs. 500/-, 


Some of the properties were trans 
ferred by Jot Prasad in favour of his 
wife Smt, Bittan Devi by means of a 
gift deed. One of those properties was 
another house included in the wakf which 
was subsequently sold by Smt. Bittan 
Devi to one Satyadeo. The plaintiffs fil- 
ed another suit of the present nature 
against Satyadeo and Smt. Bittan Devi for 
recovery of possession over that house 
which belonged to the wakf. That was 
suit No. 1 of 1951. That suit was dismiss- 
ed on the ground of limitation and some 
other grounds and the decree was affirm- 
ed in second appeal by this Court also 
on the ground of limitation. In this way, 
the plaintiffs finally lost one of the houses 
included in the wakf property in favour 
of Satya Deo. 


_ 6 As regards the house in suit it 
is an admitted fact that Hanoman Prasad 
as a mortgagee remained in possession of 
this house from 6-8-1935 when it was 
mortgaged in his favour by Jot Prasad 
til 26-4-1952 when its possession was 
delivered through Court to Lakhpat Rai 
in execution of the decree for redemption 
obtained by him. The equity of redemp- 
tion had been sold by Smt. Bittan Devi 
to Lakhpat Rai and Ghasi Ram on 7-10- 
1948 and shortly after that these vendees 
filed a suit for redemption against 
Hanoman Prasad in that very year. In 
that suit a preliminary decree was passed 
on 31-8-1949 and a final decree on 17-9-. 
1951 after these vendees had deposited the 
mortgage money. After redeeming the 
mortgage the mortgagor’s and mortgagee’s 
rights were merged in the hands of 
Lakhpat Rai who continued to be in 
Possession thereof as full owner, 


7. On these facts it has been con- 
tended on behalf of the appellants that 
the suit would be barred by limitation 
both under ‘Article 134-B and Article 144 
whichever article is applied to the case. 
Under Article 134-B the starting point 


re 
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of limitation relevant for this case is the 
date of death of Jot Prasad which was 
17-3-1936. The suit was filed at the 
earliest on 17-4-1961, even if the benefit 
of Section 14 is allowed to the plaintiffs 
for having filed this suit in wrong Court. 
The suit was beyond 12 years from the 
date of death of Jot Prasad and as such it 
would be barred under Article 134-B. 
The learned counsel for the plaintiff-res- 
pondents however contended that this 
article may be applicable only with re- 
gard to the mortgagee rights which had 
been transferred by Jot Prasad himself 
under the mortgage deed dated 6-8-1935. 
But it would not be applicable to equity of 
redemption which had been transferred 
by his widow on 7-10-1948. In my opin- 
ion, this contention is correct. 


The learned counsel for the plain- 
tiff-respondents further contended that 
even though the plaintiff’s suit for re- 
covery of possession of mortgagee rights 
had not been instituted within time against 
Hanoman Prasad, he could at best pres- 
cribe to mortgagees rights in the pro- 
perty though otherwise the mortgage deed 
in his favour was void. He could not, in 
any case, prescribe to full owner's rights 
in the property. Lakhpat Rai as a succes- 
sor-in-interest of Hanoman Prasad by vir- 
tue of his having redeemed his mortgage 
could also not claim more than mortgagee 
rights on account of the failure of the 
Plaintiffs to sue the mortgagee within 
twelve years. For this reason the plain- 
tiffs had already offered to pay Rupees 
500/- for redeeming this mortgage. The 
lower Courts did not even allow this sum 
to Lakhpat Rai before ordering his dis- 
possession from the property. 


The learned counsel for the ap- 
pellants however argued that it is true 
that Hanoman Prasad had originally 
entered in possession of this property as 
a mortgagee on the basis of the mortgage 
deed dated 6-8-1935 executed in his 
favour by Jot Prasad and as such he 
could not deny the right of redemp- 
tion held by Jot Prasad and his personal 
heirs. But he was a mortgagee qua Jot 
Prasad and his personal heirs and not 
any third persons like the plaintiffs 
against whom he could perfect his title 
by adverse possession to the entire rights 
In the property. This contention, how- 
ever, does not appear sound. Once a per- 
son has entered in possession of the pro- 
perty as a mortgagee even though the 
mortgage deed may be void. he continues 
as'a mortgagee by remaining in posses- 
sion for more than the period prescribed 
for filing a suit for his ejectment, so long 
as the right of the mortgagor and his 
successor-in-interest to redeem the mort- 
gage subsists. Whoever is for the time 
being found to be the rightful owner of 
the equity of redemption would be entitl- 
ed to redeem this mortgagee and he can~ 
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not claim an adverse title against him dur- 
ing the subsistence of the mortgage. 

In this view of the matter, even ff 
the suit is governed by Article 134-B, 
Hanoman Prasad and after his being re- 
deemed by Lakhpat Rai, the latter could 
not claim more than mortgagee rights in 
the property and in that capacity he can aft 
best insist that the possession shall not be 
delivered to the plaintiffs before they pay 
the mortgage money: 


9. The position with regard fo 
the recovery of equity of redemption 
which had been transferred by Jot 
Prasad’s widow Smt. Bittan Devi to 
Lakhpat Rai and Ghasi Ram on 7-10- 
1948, has to be dealt with separately. 
The plaintiffs’ claim for a recovery of 
this interest in the property would not be 
governed by Article 134-B and it would 
evidently fall under Article 144 unless 
some other article applies to the case. 
No other article was suggested to have 
application by the learned counsel for the 
parties. We have now to see on what date 
the possession of the defendant became 
adverse to the plaintiff as regards this 
equity of redemption which is the start- 
ing point of limitation under Article 144. 


10. On behalf of the appellant i 
was contended that since Smt. Bittan 
Devi was not a sarverakar of this pro- 
perty at any time, her possession over 
the property included in the wakf would 
be adverse from the very inception when 
she entered in such possession either 
during the lifetime of Jot Prasad on the 
basis of a gift or after his death as his 
legal heir. In the present case, Smt. 
Bittan Devi is supposed to have entered 
in possession of the equity of redemption 
of house in suit after the death of Jot 
Prasad. From a perusal of the mortgage 
deed dated 6-8-1935 executed by. Jot 
Prasad it is evident that one of the condi- 
tions of the mortgage was that the repairs 
to the mortgaged property shall be carried 
out by the mortgagor at his own expense 
and if he fails to do sa, the mortgagee 
may get the repairs done and add ex~ 
penses incurred over these repairs to the 
mortgage money. Lakhpat Rai D. W. 1 
deposed that before he purchased this 
equity of redemption the repairs to the 
mortgaged house used to be carried ouf 
by Smt. Bittan Devi and after the pur- 
chase, he was getting those repairs done. 
This was a real and visible link between 
the mortgagor and the mortgaged pro- 
perty which is mostly absent in any 
other usufructuary mortgage. That is 
how the plaintiffs were also aware that 
this proverty was in possession of Smt. 
Bittan Devi as had been admitted by 
them in their written statement Ext. A-1T 
dated 19-4-1937 filed in Suit No. 46 of 
1937 of which the plaint is Ext. A-10. 

It appears that after the death of 
Barati Lal the plaintiffs’ grand-father 


1975 


Brahma Prasad made a usufructuary 
mortgage in respect of three houses in- 
cluded in the wakf in favour of one 
Barati Lal Baqqal on 30-8-1934 but the 
mortgagee was delivered possession at 
that time over only one of those houses 
and not over the other two. Out of the 
other two houses one is the house 
in suit itself and the other was 
the house which the plaintiffs lost in 
favour of Satyadeo in the former suit. 
Barati Lal mortgagee therefore filed a 
suit against the plaintiffs and Smt. Bittan 
Devi for recovery of possession over these 
other two houses as well, and in the al- 
ternative for recovery of his mortgage 
money. It was in this suit that a written 
statement Ext. A-11 was filed on behalf 
of the present plaintiff-respondents who 
were minors at that time through their 
mother as their guardian for the suit. In 
this written statement it was admitted 
that both these houses were included in 
the wakf and as such Brahma Prasad 
‘was not competent to mortgage them and 
that in any case those houses were now 
fn possession of Smt. Bittan Devi and if 
any decree is passed in favour of the 
mortgagee, it should be passed against 
Smt. Bittan Devi and these contesting de- 
fendants should not be made to pay any 
costs of the suit. 


,„ This clearly shows that as early as 
April 1937 it was known to the plaintiffs 
through their mother that the house in 
suit as well as the other house lost in 
favour of Satyadeo were in possession of 
Smt. Bittan Devi though they constitut- 
ed wakf property. It is therefore contend- 
ed on behalf of the appellants that Smt. 
Bittan Devi had already perfected her 
title to the equity of redemption by her 
adverse possession for more than twelve 
years before she sold that equity of re- 
demption to Lakhpat Rai and Ghasi Ram 
on 7-10-1948. 


11. On behalf of the plaintiff-res- 
pondents it is argued that Smt. Bittan 
‘Devi being a personal heir of Jot Prasad 
who was the Sarverakar of this wakf pro- 
perty, limitation would not run against 
her for bringing a suit for recovery of 
possession in view of the provisions con- 
tained in Section 10 of the Limitation 
Act. As such, Smt. Bittan Devi could not 
acquire any title to this property under 
Section 28 of the Act on account of the 
failure of the plaintiffs to bring a suit 
for possession against her within twelve 
years from the date of her possession. If 
Smt. Bittan Devi’s possession was not of 
any avail to her to prescribe a title under 
Section 28, that possession cannot be 
taken advantage of by her vendee also 
by tacking it to his own possession, In 
this connection reference was made to a 
previous decision of this Court relating to 
another item of wakf property which has 
been lost by the plaintiffs in favour of 
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Satyadeo. ‘That decision is Ext. A-9 
which was also reported in Prem Chand 
v. Satyadeo, AIR 1961 All 434. The facts 
of that case were that Jot Prasad had 
made a gift deed of the other house in- 
cluded in the wakf in favour of his 
wife Smt. Bittan Devi in 1934 and on the 
basis of this gift Smt. Bittan Devi entered 
in possession of this property and she 
remained in possession thereof till she 
sold it to Satyadeo on 24-1-1939. The 
suit for possession was brought against 
Satyadeo by the plaintiffs as Sarverkars 
of the wakf a few days before the expiry 
of twelve years from the date of this sale 
deed. The Article that was held appli- 
cable to the suit was 144 and if only 
Satyadeo’s adverse possession which could 
not start before 24-1-1939 was taken to 
be the starting point of limitation under 
Article 144, the suit would have been 
within time. 

But Tandon, J. was of the view that 
even though the suit for recovery of 
Possession of the property so long as it 
was in the hands of Smt. Bittan Devi 
would not be barred by any limitation in 
view of Section 10, that Section would 
not be applicable when the suit is filed 
against her transferee, and further that 
the transferee would also be entitled to 
tack the adverse possession of Smt. 
Bittan Devi to his own possession starting 
with effect from 24-1-1939. I feel some 
difficulty in accepting this view and I 
would have referred the case to a large 
Bench if the success of the appellants’ 
plea of limitation in this case had depend- 
ed on his tacking the adverse possession of 
Smt. Bittan Devi to his own adverse 
possession. But in this case it is contend- 
ed on behalf of the appellants that 
Lakhpat Rai had himself remained in 
adverse possession for more than twelve 
years before the suit was filed so as to bar 
the suit under Art. 144. It is evident that 
if the vendee Lakhpat Rai had entered 
in possession of the property on 7-10- 
1948 when the sale deed in respect of the 
equity of redemption was made in his 
favour by Smt. Bittan Devi, the period 
of twelve years had already expired be- 
fore this suit was filed. 


The learned Counsel for the plaintiff. 
respondents however contends that an 
equity of redemption cannot be subject 
to adverse possession during the con- 
tinuance of the mortgage when the pro- 
perty is in the actual possession of the 
mortgagee and for that reason adverse 
possession of Lakhpat Rai shall be deem- 
ed to commence only on 28-4-1952 when 
he was put in effective possession of the 
Property in execution of the decree for 
redemption obtained by him against 
Hanoman Prasad. This abstract propost- 
tion that the equity of redempion cannot 
be subject to adverse possession during 
the continuance of the mortgage is dis- 
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puted on behalf of the appellants. The 
learned counsel for the parties referred 
to a large number of rulings on this point 
some of which will be noted in the follow- 
ing paragraphs, 


12. In Kunwar Sen v. Darbari Lal 
AIR 1916 All 79 a suit for redemption of 
a usufructuary mortgage was brought 
not by the heirs of the original mortgagor 
who was dead but by some third persons 
who alleged that the real owner of the 
property was their own predecessor who 
had entered in some arrangement with the 
mortgagor named Dulha Rai and in pur- 
suance of that arrangement Dulha Rai 
made a usufructuary mortgage of the 
property in favour of the _ predecessor of 
the defendants which the plaintiffs want- 
ed to redeem. The suit being contested, 
it was found that the plaintiff? pre- 
decessor was not the owner of the pro- 
perty and that the plaintiffs did not claim 
through Dulha Rai. As such their suit 
was dismissed. In appeal a new plea was 
set up on behalf of these plaintiffs that 
even if it is not proved that their own 
predecessor was the owner of this pro- 
perty, the plaintiffs had acquired title to 
the equity of redemption against the heirs 
of Dulha Rai by remaining in adverse 
possession for more than twelve years. 
Though this new plea was allowed to be 
set up, it was found on a scrutiny of the 
evidence that they had failed to prove 
adverse possession over the property as 
against the heirs of Dulha Rai mortgagor. 
Tn that connection it was also observed 
that a person cannot be said to be in ad- 
verse possession of the right to redeem 
immovable property, where the right to 
possession and actual possession is all the 
time in the hands of the mortgagee and 
that the mere fact that he succeeds in 
getting his name recorded in the revenue 
papers does not confer title on him. 


Jn this case reference was made to 
an English decision Casborne v. Scarfe, 
1737-1 Atk 603 (LC) in which Lord Hard- 
wicke had pointed out that an equitable 
estate might be barred by time just as 
much as a legal estate. After that it was 
observed :— 

AEREAS Seosstavaneses There can be no 
doubt that an equitable estate, as distin- 
guished from a legal estate, can be barred 
by time, but it seems to us impossible 
that any person can be in possession of 
the right to redeem a mortgage where, 
under the terms of the mortgage, the 
mortgagee is entitled to the actual posses- 
sion, and is in fact in possession there- 
under.” 


13. In Shiam Lal v. Mohamad Ali, 
AIR 1935 All 174 it was held on the pecu- 
Mar facts of that case that a person could 
not acquire title by adverse possession to 
land which was the subject of a usufruc- 
fuary mortgage and therefore in the 
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possession of the mortgagees, merely be- 
cause he had managed to get his name 
recorded in the village papers for a 
series of years in respect of the mort- 
gaged property. The following observa~ 
tion made at page 178 of the report is 
significant :-— 

Mt iecadesevacsessceeses .. It may be conced< 
ed that an equitable estate as well as a 
legal estate can become barred by time 
and an equity of redemption can become 
by adverse possession the property of a 
person but I am satisfied that in the pre= 
sent case it cannot be said that the defen- 
dants Jagan Nath or Shiam Lal or 
their immediate predecessor Muhammad 
Jan or even the widows of Hashmat have 
become the owners of the equity of re- 
demption by adverse possession.” 

14. The facts of Salg Ram v. 

Gauri Shankar, AIR 1935 All 542 were 
also entirely different. In that case while 
the property was in possession of the 
mortgagee, a trespasser entered in posses- 
sion thereof by dispossessing the mort- 
gagee and the mortgagee failed to bring a 
suit against him. Subsequently the mort- 
gagor brought a suit for possession against 
the trespasser. It was observed at page 
543 of the report :— 
oo o eebeeecaences Jaresessees Under Article 144 
limitation begins to run when possession 
becomes adverse to the plaintiff If the 
mortgagor is not entitled to any kind of 
possession or enjoyment of the mortgaged 
property during the continuance of the 
usufructuary mortgage, the mortgagor is 
not entitled to use a trespasser for posses- 
sion. It is the mortgagee alone who can 
do so, and if the mortgagee does not care 
to bring such suit for more than 12 years, 
Section 28, Limitation Act. operates to 
extinguish the mortgagee’s title to the 
property in possession of a treaspasser, 
The mortgagor’s right to sue for posses- 
sion accrues for the first time when after 
redemption he is unable to take posses- 
sion of part of the mortgaged property 
which he finds to be in possession of a. 
trespasser, who denies his title to it. He 
becomes entitled to sue the trespasser 
when he redeems the property and is 
opposed by the trespasser. It is clear that 
the period of limitation for his suit is 12 
years to be reckoned from the date of 
redemption, and the trespasser’s posses- 
sion would not become adverse to him 
till after redemption. Cases in which the 
mortgagor is entitled to some sort of en- 
joyment of the mortgaged property in 
spite of the usufructuary mortgage stand 
on a different footing.” 


„n 15: In Hanamgowda v. Irgowda, 
AIR 1925 Bom 9 it was held that abhi 
sion by a man of the equity of redemp- 
tion while the property is in the actual 
possession of the mortgagee should he 
deemed to become adverse when he signi- 
fies his assertion of his rights by an over® 
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act. What that overt act is would depend 
upon the facts of each case. 


16. Sudarsan Das v. Ram Kirpal 
Das, AIR 1950 PC 44 only decides whether 
Articles 134 or 144 would be applicable 
to a suit for recovery of possession of a 
wakf property that had ‘been sold in 
execution of a decree. The following 
material observations were however made 
fin this case at pages 47-48 of the report:— 

E Article 144 certain- 
ly extends | the conception of adverse 
possession to include an interest in im- 
moveable property as well as the property 
itself nor was it disputed in argument by 
the respondents that there could be ad- 
verse possession of an undivided share, 
given the appropriate circumstances.” 
Those observations support the view that 
an equity of redemption which is nothing 
but an interest in immoveable property 
can be subject to adverse possession. 


17. Gurbinder Singh v. Lal Singh, 
AIR 1965 SC 1553 only lays down that 
the adverse possession of two independent 
trespassers cannot be tacked together for 
counting the limitation under Article 144. 
This is not relevant for the point before 
us. The other decision of the Supreme 
Court Guranditta v. Amar Dass, AIR 1965 
SC 1966 only lays down that in the ease 
of an execution sale of debutter property 
it is not the date of death of the incum- 
bent of the Mutt but the date of effec- 
tive possession as a result of the sale from 
which the commencement of the adverse 
possession of the purchaser is to be com- 
puted for the purposes of Article 144 of 
the Limitation Act. It does not lay down 
that the purchaser of an equity of redemp- 
tion in an execution sale cannot claim ad- 
verse possession for the purposes of Arti- 
cle 144 even though he enters in effec- 
Pe possession of such equity of redemp- 

on. 


18. In Ganda Singh v. Ram Narain, 
AIR 1959 Punj 147 (FB) a Full Bench had 
of course, held on the facts of that case 
that the title to equity of redemption can- 
not be acquired by adverse possession 
when the land is in actual possession of 
the mortgagee. But this decision was 
based on the assumption that the trespasser 
claiming adverse possession does not do 
any overt act so as to excite the notice of 
the real owner of the equity of redemption 
who thinks himself to remain in undis- 
turbed possession of his right. This would 
be evident from the following observa- 
tions made by Khosla, J. at page 151 of 
the report :— 

“The question now arises how is the 
rightful owners possession disturbed. 
Where the possession is corporeal the 
matter is quite simple. Possession is dis- 
turbed when a stranger or a trespasser 
takes corporeal possession by entering 
upon it and asserting that he has a right 
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to it. In the case of incorporeal righ, 
however, the matter is not so simple. The 
mortgagor cannot enter upon actual 
possession of the land whenever he 
wants to because he has parted with his 
possession to the mortgagee. He can re- 
deem the land in accordance with the 
terms of the mortgage. If somebody else 
to his knowledge exercises this right, then 
it may be said that his rights have been 
interfered with by someone else, but Hf 
he continues undisturbed in the posses- 
sion of this right, it cannot be said tha 
a trespasser has come and taken adverse 
possession of his rights.” 

19. Subah Lal v. Fateh Mohamad, 
AIR 1932 All 393 relates to a case of ad- 
verse possession between co-owners and 
deals with the circumstances in which a 
co-owner shall be deemed to have been 
ousted from his share in the property. 
when another co-owner makes a mortgage 
of more than his own share in the pros 
perty. 

20. Udhaibhan Singh v. Sheoamber 
Sahai, AIR 1936 Oudh 168 directly decides 
the point that is before us. It was held in 
that case; 

“Although the equity of redemption 
fn the case of a possessory mortgage is 
an intangible thing, yet it is an estate 
in land and is fully capable of possession, 
A claim for possession of equity of redemp- 
tion is a claim for possession of an interest 
in immoveable property within the mean» 
ing of Article 144.” i 

21. A similar view was held in 
Ralli v. Gurnam Kaur, AIR 1954 Puni 14. 


22. A review of these decisions 
shows that it cannot be laid down as a 
proposition of law that an equity of re- 
demption, where the property is subject 
to a usufructuary mortgage camot be 
subject to adverse possession. The right 
of redemption in respect of an immove- 
able property which is subject to a 
usufructuary mortgage is a right in 
immoveable property. It is no doubt ani 
intangible property. All the same it is 
fully capable of transfer by the mortgagor 
and the transferee can also enter in posses- 
sion of that right. In appropriate cases 
this right of redemption can also be sub- 
ject to adverse possession by a trespasser. 
What those appropriate circumstances are 
would depend on the facts of individual 
case. Ordinarily when the mortgagor has 
no visible link with the mortgaged pro- 
perty during the subsistence of a usufruc- 
tuary mortgage, he is not disturbed from 
his notional or constructive possession over 
his equity of redemption simply because 
a transaction with regard to that equity 
of redemption has been made between 
third persons who have no legal right in 
the property. If however such transfer 
is made to the knowledge of the mort- 
gagor or by doing some overt act or other- 
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wise the transferee asserts his claim io the 
equity of redemption to the knowledge 
of the real owner of the equity of redemp- 
tion, it may amount to the  transferee’s 
possession being adverse to the real owner 
of the equity of redemption. 


23. So far as the facts of the pre- 
sent case are concerned we have already 
seen above that the appellants’ prede- 
cessor-in-interest Smt. Bittan Devi her- 
self had entered in adverse possession of 
this property after the death of Jot 
Prasad. She had a visible link with the 
property by making casual repairs to 
the mortgaged property from time to 
time and the fact that she was in posses- 
sion of this property was known to the 
plaintiff-respondents as early as 1937. On 
7-10-1948 Smt. Bittan Devi transferred 
this equity of redemption by means of a 
registered sale deed to Lakhpat Rai and 
Ghasi Ram mentioning therein that she 
had put the vendee in possession of the 
property. In that very year these vendees 
filed a suit for redemption of the usufruc- 
tuary mortgage to which this property 
was subject, against Hanoman Prasad. 
_Lakhpat Rai further deposed that after 
this purchase from Smt. Bittan Devi he 
used to carry out the casual repairs to this 
property. He also stated that during the 
pendency of the mortgage suit a commis- 
sion was issued to a lawyer who inspected 
the property and that the plaintiffs were 
present at that ime. 


These statements of Lakhpat Rai were 
not denied by any of the plaintiffs by 
coming in the witness-box. These facts 
clearly show that afier purchasing the 
equity of redemption from Smt. Bittan 
Devi, the transferees were openly assert- 
ing their title to this property and doing 
ether overt .acts in exercise of their claim 
for holding the equity of redemption to 
the knowledge of the plaintiffs. On these 
facts it is evident that the adverse posses- 
sion of the defendants Lakhpat Rai and 
Ghasi Ram with regard to the equity of 
redemption started in October 1948 and 
after redeeming the property and getting 
possession over the mortgagee rights as 
‘well they remained in full proprietary 
possession of the property . The suit having 
been filed in 1961 was barred by 12 years 
limitation under Article 144. On this 
ground their suit is liable to fail. 


24. It may however be stated 
that the appellants plea that the transfer 
ïn their favour is protected by section 41 of 
the Transfer of Property Act is also well- 
founded on the facts proved in this case. 
Lakhpat Rai had stated that he had made 
enquiries about the title of his vendor 
Smt. Bittan Devi not only from Smt. 
Bittan Devi but also from the plaintiffs and 
he was informed that she was the owner 
of the property who was competent to 
transfer the same. The courts below deni- 
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ed the protection of Section 41 fo the ap- 
pellants on the ground that he did not 
make a search of the registration records 
though the alleged wakf had been made 
by registered documents dated 28-5-1908 
and 12-10-1927 and as such he will be 
deemed to have constructive notice of the 
proprety in suit being included in the 
wakf in view of Explanation 1 to the 
definition of ‘notice’ contained in Section 3 
of the Transfer of Property Act which 
provides that where any transaction re- 
lating to immoveable property is required 
by law to be and has been effected by a 
registered instrument, any person acquir- 
ing such property or any part thereof, 
or share or interest in, such property 
shall be deemed to have notice of such 
er unent as from the date of registra- 
on. 


In my opinion this provision jis nof 
applicable to the case. For one thing, 
both the above documents though regis- 
tered under the Registration Act were not 
required by any law to be so registered. 
Both these documents were in the nature 
of will and there is no provision in law 
which requires a will to be registered. A 
will is also not a transfer within the 
meaning of Transfer of Property Act. In 
fact, the wakf created by Barati Lal was 
to come into effect, strictly speaking, 
after his death. In these documents 
Barati Lal had simply declared that he 
had set apart certain properties of which 
the income was being spent by him on 
the expenses of the temple constructed 
by him and that after his death his heirs 
would have no interest in that property. 
But he nowhere placed himself under an 
obligation that in his lifetime he would 
not be competent to deal with those pro- 
perties or to transfer ` them or that he 
would be divested of their ownership 
which would henceforth vest in mE Pre- 
siding deity. 


Even i it is assumed for sige 
sake, though it cannot be inferred from 
any of the documents, that under these 
registered instruments Barati Lal made 
dedication of the property in praesenti in 
favour of the presiding deity of the 
temple that would not again bring thej’ 
transaction within the definition of 
‘transfer of property’ contained in Sec- 
tion 5 of the Transfer of Property Act. 
This definition confines a transfer from 
a living person to another living person or 
persons including a company, associa- 
tion or body of individuals whether in- 
corporated or not. A deity is not includ- 
ed in the term ‘person’. If a deity is not 
a person, a transfer of property made in 
favour of the deity is not governed by 
the provisions of the Transfer of Pro- 
perty Act including Section 3 thereof. 
It was held by a Full Bench of Madras 
High Court in Narasimhaswami v. Venkata- 
lingam, AIR 1927 Mad 636 (FB) that sec- 
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tion 123 only applied to transfer by one 
living person to another and a gift to 
God is not a gift to a living person. It 
was further held in this case that dedica~ 
tion of property to God by a Hindu does 
not require any document and that pro- 
perty can be validly dedicated without 
any registered instrument. 

If there is no requirement of law 
that a dedication can only be made by 
means of registered document, the defini- 
tion of ‘notice’ contained in Section 3 in- 
cluding its Explanation will not apply to 
a property that has been dedicated to 
God. Under the circumstances the trans- 
fer made by Smt. Bittan Devi who was in 
possession of the property since the death 
of her husband to Lakhpat, Rai and 
Ghasi Ram who purchased the same for 
valuable consideration after making rea- 
sonable enquiries about her title would be 
protected by Section 41 of the Transfer 
of Property Act. On this ground also 
the suit of the plaintiffs is liable to fail. 

25. The appeal is allowed. The 
fudgments and decrees of the Courts be- 
low are set aside and the plaintiffs’ suit 
is dismissed with costs throughout. The 
stay order dated 4-11-1963 shall stand 


discharged, 
Appeal allowed. 
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Asharfi Lal, Appellant v. Board of 
Revenue U. P, at Allahabad and others, 
Respondents. 


Special Appeals Nos. 757 and 758 of 
1969, D/- 22-2-1971, against order of 
Satish Chandra, J. in C.M. W. No. 3602 
of 1968, D/- 23-5-1969. 


(A) Tenancy Laws—U. P, Tenancy Act 
(17 of 1939), Section 47 (1) — Where the 
rights of tenant are extinguished, the 
possession of the sub-tenant cannot be 
said to be in the capacity of sub-tenant 
of the tenant. (X-Ref: — Section 47 
(4)). AIR 1968 SC 1068, Followed. 
(Paras 11 and 12) 


Section 47 (4) of the Act only au- 
thorises such person to remain in pos- 
. session for the period contemplated in 
it and his possession cannot be said to 
be in capacity of sub-tenant of the 
tenant. (Paras 11, 12) 

(B) Tenancy Laws — U. P. Urban 
Area Zamindari Abolition and Land Re- 
forms Act (9 of 1957), Section 2 (9) — 
A person is not a occupier within the 
meaning of Section 2 (9) if he holds the 
land as a sub-tenant notwithstanding the 
fact that he is in possession of land prior 
to the first day of July, 1954, (X-Ref: 
— Section 2 (1) (e)). (Paras 14 and 15) 
EO/FO/C54/71/RMP 
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(C) Interpretation of Statutes — 
Preamble — Where the language of the 
enacting portion of any Act is ambigu- 
ous and doubtful or produces in its ordi- 
nary meaning any absurdity or unrea- 
sonableness, the preamble may be re- 
sorted to, to explain it but where the 
language of an Act is clear, the pream- 
ble has to be disregarded. AIR 1953 
SC 83 and AIR 1956 SC 246, Distinguish- 
ed. AIR 1961 SC 954, Followed. 

(Paras 19, 20) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1068 (V 55) = 

(1968), 2 SCR 870, Birendra Pra-~ 
tap Singh v. Gulwant Singh 12 
(1961) AIR 1961 SC 954 (V 48) = 

(1962) 1 SCR 44, Burrakur Coal 

Co. Ltd. v. Union of India 20 
(1956) AIR 1956 SC 246 (V 43) = 

1955-2 SCR 1196, T, K. Musaliar 

v. Venkatachalam 18 
(1953) AIR 1953 SC 83 (V 40) = 

1953 Cri LJ 525, Darshan Singh 

v. State of Punjab 
(1942) AIR 1942 FC 17 (V 29) = 

43 Cri LJ 481, Bhola Prasad v. 

Emperor 18 
_ B. B. P. Singh, for Appellant; U. K. 
wee and Standing Counsel, for Respon- 
ents. 

R. B. MISRA, J.:— These two spe- 
cial appeals are directed against a com- 
mon judgment of a learned Single Judge 
of this Court, dated 23rd May, 1969 
dismissing the appellants’ writ petition 
No. 1575 of 1968 and allowing in part 
his writ petition No. 3602 of 1968. 

2. The dispute in the present case 
relates to certain plots situated within 
the municipal limits of Roorkee and 
owned by Ram Ratan Lal (respondent 
No. 4), Bishan Lal and Jog Prasad were 
the tenants of these plots in the vear 
1945. It appears that they, on 28th 
August, 1945, executed a sub-lease in 
respect of the plots in question in fav- 
our of Asharfi Lal appellant for a fixed 
period of five years. Later on they 
(Bishan Lal and Jog Prasad) the tenants- 
in-chief surrendered their tenancy rights 
in favour of respondent No. 4, the lang- 
lord, on the 24th of March, 1958. 
Thereupon, on 28th March, 1958, res- 
pondent No. 4 instituted a suit under 
Section 180 of the U. P. Tenancy Act 
against the appellant, treating him to 
be a trespasser as a result of the sur- 
render made by the tenants-in-chief on 
24th March, 1958. 

3. The suit was contested by the 
appellant on grounds, inter alia, that 
the surrender made by the  tenants-in- 
chief was not a valid one and that, in 
any case, he.continued to be a sub- 
tenant from year to year. He further 
alleged that he was a tenant from one 
Teg Singh who, according to him, was 
the owner of the plots in question. 


. of Roorkee would 
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4, It appears that during the 
pendency of the suit, the U. P. Urban 
Area Zamindari Abolition and Land Re- 
forms Act (IX of 1957) (hereinafter 
referred to as the Act) came into force, 
In exercise of the powers conferred 
under Section 3 of the Act the State 
Government issued a notification on 8th 
September, 1958 for the demarcation of 
the agricultural area with a view to 
acquisition, under the provisions of the 
Act, of the rights, title and interests of 
the intermediaries in urban areas. 
After the demarcation proceedings a 
notification under Section 8 of the Act 
was also published on 19th June, 1961 
notifying that with effect from ist July. 
1961 that area demarcated as “agricul- 
tural area” within the municipal limits 
stand transferred 
and vested in the State. It is the com- 
mon case of the parties that the plots 
in question were not demarcated as 
“agricultural area”; and it appears that 
at the appropriate stage no objection 
was raised against the proposals made 
by the Demarcation officer and the pro- 
posals made by him became final. Sub- 
sequently, however, the appellant mov- 
ed an application before the Commis- 
sioner under Section 6 of the Act for 
declaring the plots in question as Agri- 
cultural Area. The application was 
however, dismissed by the Additional 
Commissioner on 10th January, 1967, 
holding that the plots were not ‘Agri- 
cultural area” as the appellant was nei- 
ther a sub-tenant nor an occupier with- 
in the meaning of the Act. 


5. On Ist September, 1965 the 
appellant also moved an application 
under Rule 39 of the U. P. Urban Area 
Zamindari Abolition and Land Reforms 
Rules in the suit under Section 180 of 
the U. P. Tenancy Act, for abating the 
suit. This application was contested by 
respondent No. 4, but the trial court al- 
lowed the application of the appellant 
and ordered abatement of the suit on 
the 17th of November, 1965. Against 
this order of abatement respondent No. 
4 filed a revision application, and the 
additional Commissioner. by his order 
dated 2nd June, 1966, made a reference 
to the Board of Revenue for allowing 
the revision and holding that the plots 
in dispute did not constitute ‘Agricultu- 
ral area’ and that Rules 38 ard 39 of 
the U. P. Urban Area Zamindari Aboli- 
tion and Land Reforms Rules had no 
application. The appellant. in turn, fil- 
ed an appeal against the order of the 
Commissioner dated 10th January. 1967 
dismissing his application under Section 
6 of the Act. . 

6. The Board of Revenue heard 


and disposed of both the reference and 
the appeal by a common judgment dated 
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5th March, 1968, dismissing the appel- 
lant’s appeal (No. 1 of 1966-67) and al- 
lowing the Reference (No. 2 of 1966-677 
in respect of the Revision Application of 
Respondent No. 4 


ot The appellant, thereupon filed 
Civil Miscellaneous writ petition No. 
1575 of 1968 against the order of the 
Board of Revenue in the demarcation 
proceeding, and Civil Miscellaneous Writ 
Petition No. 3602 of 1968 against the 
order of the Board of Revenue in the 
suit for ejectment under Section 180 of 
the U. P. Tenancy Act. These two writ 
petitions also were disposed of by the 
learned Single Judge by a common 
judgment, who allowed writ petition 
No. 3602 of 1968 in part and dismissed 
the writ Petition No. 1575 of 1968. Ag- 
grieved by this decision of the learned 
single Judge the appellant has preferred 
these two connected Special Appeals. 
8. Sri G. N. Verma, appearing 
for the appellant, contended that the 
learned Single Judge has committed an 
error apparent on the face of the re- 
cord in holding that the plots in dis- 
did not constitute “agricultural 


9. The determination of this ques- 
tion hinges upon the definition of “agri- 
cultural area” as contained in Section 
2 of the Act. Section 2 of the Act, in 
so far as material reads thus :— 

“Section 2. In this Act unless there 
is anything repugnant in the subject or 
context— 

(1) “agricultural area” as respect 
any urban area means an area which, 
with reference to such date as the State 
Government may notify in that behalf, 
is— 

(a) in the possession of or held or 
deemed to be held by an intermediary 
as Sir. Khudkasht or an intermediary’s 
grove; 

(bys; tse bert vats 
(c) included in the holding of: 


(3) 

(ii) f 
(iii) a 
(iv) ose 

(v) svi 
(vi) < si 
(vii) e ; 
(viii) ... .. 


(ix) a sub-tenant referred to în sub- 
section (4) of Section 47 of the U. P. 
Tenancy Act, 1839, or. 


and is ‘used by the holder thereof for 
purposes of agriculture or horticulture s 
Provided ... 22. ses see one 


(e) held or occupied by an occupier, 


Explination—An area, being part of 
the holding of a tenant shall not be 
deemed to have ceased to be agricultu- 
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ral area by reason merely that it has 
not been used, during the seven years 
preceding the commencement of this 
Act for raising crops or other agricul- 
tural produce. 

(2) to (8) ae e 


(9) ‘occupier’ with reference to an 
agricultural area means the person in 
cultivatory possession of any land in 


such area from or before the first day 
of July, 1954, otherwise than as an in- 
termediary, lessee, sub-lessee, tenant, 
grantee, grove-holder, sub-tenant or 
mortgagee in possession of such land; 

Explanation—Land’ for purposes of 
this clause means land which, on or be- 
fore July 1, 1954, was khudkasht of an 
intermediary or which on the said date 
was included in the holding of a person 
referred to in sub-clauses (i) to (x) of 
clause (c) and such previous rights as 
such in it ceased or otherwise determin- 
ed on the above date. 


(10) to (17) ss. see sse see oe Ri 


tion of the land as a sub-tenant, 
under Section 2 (1) (e) because he was 
in possession as an ‘occupier’, on the 
relevant date, i.e, on 8th September, 
1958, the date of notification under Sec- 
tion 3 (1) of the Act. g 

10. Sri Vermas contention is 
that, in spite of the extinction of the 
right of the tenants in chief by surren- 
der the appellant continued in posses- 
sion and that his possession was as a 
sub-tenant by virtue of Section 47 (4) 
of the U. P. Tenancy Act. 

it, Section 47 of the U.P. Tenan- 
cy Act, 1939, pertinently quoted, read 
thus :— 

“Section 47:— (1) Except as other- 
wise provided in sub-section (3) and 
sub-section (4), the extinction of the 
interest of a tenant, other than a perma- 
nent tenure-holder or a. fixed rate 
tenant, shall operate to extinguish the 
interest, of any tenant holding under 
him 


(2) soe ces. see OO GEN, 

(4) Where at the time of the ex- 
nction by surrender or abandonment, 
or by death without any heir entitled 
to inherit such interest, of the interest 
in a holding of a tenant other than a 
permanent tenure holder or fixed-rate 
tenant, there is in existence a valid sub- 
lease of the whole or of a portion of 
the holding executed on or after the 
first day of January, 1902, all coven- 
ants, binding and enforceable as bet 
tween the tenant and the sub-tenant 
shall, subject to the provisions of sub- 
acciona (5), ba binding and enforceable 
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as between the tenant’s landholder and 
the sub-tenant for the remainder of the 
term of the sub-lease or for five years, 
whe period may be the shorter. 


( 

Sub-section (1) of Section 47 of the 
U. P. Tenancy Act provides for the ex- 
tinction of the rights and interests of 
the sub-tenant on the extinction of the 
rights of the tenant~in-chief. Sub-sec- 
tion (4) of Section 47 is an exception. 
It contemplates that all covenants bind- 
ing and enforceable between the tenant 
and sub-tenant in respect of an existing 
valid sub-lease shall be binding and en- 
forceable between the tenant’s land- 
holder and the sub-tenant for the re- 
mainder of the term of the sub-lease or 
for five years, whichever period may be 
shorter. This only means that the sub- 
tenant in such a case may remain in 
possession for the period contemplated 
in sub-section (4) of Section 47 of the 
U. P. Tenancy Act. 


12. Now, the question arises 
about the status of such a person. Does 
he continue as a sub-tenant? This ques- 
tion was the subject-matter of conside- 
ration in the case of Birendra Pratap 
Singh v. Gulwant Singh, AIR 1968 SC 
1068. It was laid down by the Supreme 
Court that the possession of the sub- 
lessee, after extinction of the rights of 
the tenant-in-chief, could no longer be 
said to be in the capacity of sub-tenant 

*of the tenant-in-chief, Section 47 (4) 
only authorised him to remain in pos- 
session for the unexpired period of the 
sub-lease or for five years, which ever 
was less. 


13. Sri Gyanendra Nath Verma al- 
fernatively argued that the plots in dis- 
pute would, in view of S. 2 (1) (e) of the 
Act, constitute agricultural area because he 
held | and occupied them as an ‘oceu- 
pier. 


14. The ferm ‘occupier’ has been 
defined in Section 2 (9) of the Act, which 
has already been quoted, According to 
it, an ‘occupier’ with reference to an 
‘agricultural area’ is a person in cultiva- 
tory possession of any land in such area 
from or before the first day of July, 
4954, otherwise than as an intermediary, 
lessee, sub-lessee, tenant, grantee, grove- 
holder, sub-tenant or mortgagee. Sri 
Verma wanted us to interpret the word 
occupier” used in clause (ef of sub- 
section (1) of Section 2 of the Act în- 
dependently of the definition thereof as 
contained in. sub-section (9), of Section 
2 of the Acti. We see no fustification 
for such 3 construction. If the term 
occupier” fs a defined tèrm, there is 
mo. reason why the same term used in 
Section 2 (1): (e) of the Act be given 
a different meaning from the one con- 
femolated by the definition of “occus 
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pier” as given in Section 2 (9) of the 
Act. Viewed in that light, an “occu- 
pier” has to satisfy (i) that he was in 
cultivatory possession of the land in 
question from or before the first day 
of July, 1954 (ii) that he was in posses- 
sion otherwise than as an intermediary, 
lessee, sub-lessee, tenant, grantee, grove- 
holder, sub-tenant or mortgagee in pos- 
session of such land, 

15. - As indicated above, the ap- 
pellant came in possession of the land 
in pursuance of the sub-lease in his 
favour on the 28th of August, 1945. So 
the first condition is fulfilled in this 
case. We may now examine whether 
his possession was “otherwise than as 
Ja sub-tenant”. The sub-tenancy of the 
appellant was only for a period of five 
years. Commencing from 28th August 
1945, it came to an end on the surren- 
der of the land by the tenants-in-chief 
in favour of the Jandholder on the 24th 
of March, 1958. The five years’ sub- 
lease executed on 28th August, 1945 
had expired on 27th August, 1950. As 
the appellant continued in possession, 
he would be deemed to be a sub-tenant 
from year to year. So prior to 24-3- 
1958, when the tenants-in-chief surren- 
dered the holding in favour of the land- 
holder, and from or before the first day of 
July, 1954, the appellant was a sub- 
tenant. Thus the second condition is 
not satisfied in this case, and the appel- 
lant was not an “occupier”. 

16. It was next contended for 
the appellant that the relevant date for 
the purposes of Section 2 (1) (e) is 8th 
September, 1958 when the notification 
under Section 3 of the Act was made. 
The appellant should, therefore, be a 
sub-tenant or occupier on that date, and 
that if we interpret the word “occu- 
pier” used in Section 2 (1) (e) in ac- 
cordance with its definition as contain- 
ed in Section 2 (9), it would create an 
anomaly inasmuch as in that case we 
would have to accept a different date 
namely, the first of July, 1954, as the 
relevant date. 

17. We, however, fail to appre- 
ciate the contention; and the reason is 
obvious. Section 2 (1) (a) to (d) con- 
templates urban area in possession of 
an intermediary as Sir and Khudkasht 
or held as grove or in personal cultiva- 
tion of various kinds of tenants; where- 
as Section 2 (1) (e) contemplates urban 
area held or occupied by an “occupier”, 
An “Occupier” in accordance with Sec- 
tion 2 (9), as we have seen is, a person 
in occupation ‘otherwise than as sub- 
tenant from or before the first day of 
July, 1954. The relevant date, there- 
fore, for purposes of Section 2 (9) of 
the Act, is “from or before the first day 
of July, 1954.” We get a clue to that 
effect even from the explanation added 


A.I R. 


to Section 2 (9) of the Act. ‘Land’. used 
in the definition of the term “occupier” 
in Section 2 (9) of the Act should either 
be Khudkasht of an intermediary or 
which was once included in the holding 
of a person referred to in sub-clauses 
(i) to (x) of clause (c) of Section 2 (1) 
of the Act, and such previous rights as 
such in it ceased or determined on the 
above date (i.e, on or prior to first 
July, 1945). The explanation, to our 
mind, leaves no room for doubt that 
for the purposes of Section 2 (1) (e), 
the appellant had to be an “occupier” 
as defined in Section 2 (9) of the Act. 


18. Sri Verma ‘then contended 
that the preamble of the Act indicates 
that the Act was meant to provide for 
the abolition of zamindari system in 
agricultural land situated within urban 
areas in Uttar Pradesh and for the ac- 
quisition of rights, title and interest of 
the intermediaries between the tiller of 
the soil and the State in such areas 
and for the introduction of land reform 
therein. Therefore, according to him, 
the interpretation of Section 2 (1) (e) 
should be in conformity with the inten- 
tion of the Legislature. In support of 
his contention the learned counsel re- 
lied upon AIR 1953 SC 83, Darshan 
Singh Balwant Singh v. State of Pun- ` 
jab. It was laid down there thus :— 

“It is a cardinal rule of interpreta- 
tion that the language used by the 


? Legislature is a true depository of the 


legislative intent, and that words and 
phrases occurring in a statute are to 
be taken not in an isolated or detatch- 
ed manner dissociated from the con- 
text, but are to be read together and 
constructed in the light of the purpose 
and object of the Act itself.” 

The learned counsel also relied 
upon AIR 1956 SC 246, T. K. Musaliar 
v. Venkatachalam, wherein it was laid 
down :— 

“In order fo ascertain 
and purpose of the 
reference must first be made to the 
Act itself. The preamble of a statute 
has been said to be a good means of 
finding out its meaning and, as it were, 
a key to the understanding of it:” 

In AIR 1942 FC 17, Bhola Prasad v. 
Emperor, relied upon by the learned 
counsel, it was laid down thus :— 

“If any doubt arises from the terms 
employed by the Legislature, it is al- 
ways a safe means of collecting 
intention to call in aid the ground and 
the cause of enacting the statute, and 
to have recourse to the preamble, which 
is a ‘key to open the mind of the makers 
of the Act and the mischief which they 
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intended to redress’. 


19. There is no doubt that the 
preamble of a statute is an admissible 


l the scope 
impugned section 
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can neither expand nor control the 
scope of application of the enacting 
clause when the latter is clear and ex- 
plicit. It is true that it has sometimes 
been said that a preamble is a key to 
the intention of the Legislature. But 
that rule applies only when the langu- 
age of the enacting portion of any Act 
of the legislature is ambiguous and 
doubtful or produces in its ordinary 
meaning any absurdity or unreasonable- 
ness. The rule is not applicable where 
the words of the enactment are quite 
clear and no doubt exists. The terms 
of a preamble may be resorted to in 
two classes of cases: (i) where the text 
of the statute is susceptible of diffe- 
rent constructions; and (ii) where very 
general language is used in an enact- 
ment which evidently must have been 
intended to have some limitation put 
upon it. The preamble may be used to 
indicate to what particular instances 
the enactment is intended to apply. 


20. It was laid down by Mudhol- 
kar, J.. in AIR 1961 SC 954 at pages 
956-7, M/s. Burrakur Coal Co, v. Union 
of India as follows:— 


“It is one of the cardinal principles 
of construction that where the langu- 
age of an Act is clear, the preamble 
must be disregarded though, where the 
object or meaning of an enactment is 
not clear, the preamble may be resort- 
ed to to explain it. Again, where very 
general language is used in an enact- 
ment which, it is clear, must be intend- 
ed to have a limited application the pre- 
amble may be used to indicate to what 
particular instances, the enactment is 
intended to apply. We cannot, there- 
fore, start with the preamble for con- 
struing the provisions of an Act, though 
we would be justified in resorting to 
it, nay, we will be required to do so, 
if we find that the language used by 
Parliament is ambiguous or is too gene- 
ral though in point of fact Parliament 
intended that it should have a limited 
application.” 


Thus, where the language of a section 
is clear, it is not at all necessary to re- 
fer to the preamble. In the present 
case there is no ambiguity or any in- 
consistency in construing the expression 
“occupier” used in Section 2 (1) (e) with 
the help of the definition thereof given 
in Section 2 (9) read with the Expla- 
nation attached thereto. There is, there- 
fore, no necessity to refer to the pre- 
amble in the present case. 


21. This leads us to the Iast 
argument advanced by Sri Verma. He 
contended that if the Board had un- 
necessarily remanded the case for deci- 


the Board should have been quashed, but 
then the learned Single Judge should have 
stopped there and should not have gone 
further to decide the suit himself. This 
could have been done by the trial court 
after a consideration of the evidence. The 
learned counsel for the respondent could 
not seriously refute this argument. We 
find considerable force in this conten- 
tion of Sri Verma. 


22. For the reasons given above 
we dismiss Special Appeal No. 758 of 
1969, but allow Special Appeal No, 757 
of 1969 and modify the order of the 
learned Single Judge only so far as it 
relates to Writ No. 3602 of 1968 and 
quash the order of the Board of Re- 
venue passed in Reference No. 2 of 
1966-67. The Board of Revenue wil 
now remand the case to the trial court 
for decision on merits. In the circums- 
tances of the case, however, the parties 
in both the Special Appeals shall bear 
their own costs. 

Order accordingly. 
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JUDGMENT :— This is an execu- 


tion second appeal arising out of an 
application made under Section 47 of 
the Code of Civil Procedure by _ the 
judgment debtors which was allowed by 
the lower appellate court and aggriev- 
ed by the same the decree-holders have 
preferred this appeal. 


2e The facts giving rise to this 
second appeal lie within a short com- 
pass. The appellants obtained a decree 
against the respondents in regard to 
dower debt that was due to their pre- 
decessor-in-interest against the respon- 
dents. The decree was passed for a 
total sum of Rs. 1250/- with costs of 
the suit. This decree was put into exe- 
cution and the Zamindari bonds of the 
respondents were attached. They there- 
fore filed an objection under Section 47, 
Civil P. C. for deduction. of the amount 
under Section 9 of the U. P. Zamindars’ 
Debt Reduction Act, 1952, (U. P. Act 
No. XV of 1953), according to the for- 
mula given in Schdule II of that Act. 
This application was opposed by the 
decree-holders. The question, therefore, 
which arose for determination was whe-~ 
ther the decretal amount in question 
was a ‘debt? within the meaning ot Sec- 
tion 2 (£) of the Zamindars’ Debt. Reduc~ 
tion Act. The learned Munsif held 
that the dower debt was not covered by 
the definition whereas the appellate 
court came to a contrary conclusion. The 
same controversy has been canvassed 
before me. 

Be "Deb? Has Geen defined in Sec- 
tion 2 (f) of the Zamindars’ Debt Re- 
duction Act as folo * ; 
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“Debt” means an advance in cash 
or in kind and includes any transaction . 
which is in substance a debt but does 
not include an advance as aforesaid 
made on or after the first day of July, 
1952, or a debt due to— f 


(i) the Central Government or Gov- 
ernment of any State, 

(ii) a local authority 

(iii) a schedule bank 

(iv) a co-operative Society. 

(v) a waqf, trust or endowment for 
charitable or. religious purpose only, and 


aso . 000 ese cee 


4. The limited question which 
falls for decision in this appeal is as to 
whether | a, dower debt amounts to a 
debt’ within the meaning of the above 
definition. We are not concerned with 
the larger question as to whether it 
fulfils the general ingredients of debt as 
understood in popular parlance or even 
debt as defined in wider terms in other 
statute. There is no direct authority 
on the point in controversy and the 
matter has, therefore, to be decided on 
first principles and on an interpretation 
of the language of the Act. It is obvi- 
ous that ‘debt’? is a term of art as used 
in the statute under consideration and 
its essential ingredient is ‘advance’. It 
may either be technically an advance 
or an advance in substance but in any 
case the essence of the definition is that 
it must possess the element of ‘advance’. 
Therefore, this is the key word in the 
definition which must govern the con- 
notation of the term under the Act. 
The word ‘loan’ has been defined in 
very much similar language in the U.P. 
Agriculturists’ Relief Act which is as 
follows :— 


“Loan means an advance in cash or 
kind made before the first day of June, 
1940, and includes any 
transaction which in substance amounts 
to such advance; but does not include 
an advance.” 


Yet another definition of ‘loan’ is 
found in Section 2 (a) of the U. P. 
Encumbered Estates Act, 1934, accord- 
ing to which “a ‘debt’? includes any 
pecuniary liability except a liability for 
unliquidated damages.” The legislature 
while enacting the Zamindars’ Debt Re- 
duction Act had adopted the definitions 
of ‘loan? în the Agriculturist? Relief 
Act and Debt Redemption Act as the 
definition of Debt and not the definition 
of debt contained in the Encumbered 
Estates Act. It follows that ‘debt’ under 
this Act is intended to apply only to a 
ease technically or substantiall: 


y of an 
advance and not fo one of mere pecuniary 
liability. The intention of the legisla- 
ture to restrict the Act to a pecuniary 
liability arising out of a loan_as_ under- 
ceod in the Agriculturists’ Relief Act 
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or the Debt Redemption Act cannot be 
mistaken. 

The result is that every pecuniary 
liability cannot be equated with debt 
for the purposes of the present Act, 
Here the essential condition of ‘debt’ is 
that there must be an advance. The 
word ‘advance’ conveys the idea of 
furnishing, tendering or offering some- 
thing which may be returned in the 
same form. It is not synonymous with 
exchange for money. That is why re- 
covery of price of goods sold had not 
been adjudged as a case of advance. In 
sale the property at once passes to the 
purchaser and what is recovered is 
merely its equivalent in money. In 
order to be an advance the tender must 
be of something “which can be return- 
‘ed in the same specie”. Sale excludes 
such requirement. In paying the price 
the vendee does not return the very 
thing delivered by the vendor. Hence, 
debt may have a wide or a restricted 
meaning depending upon the termino- 
logy used by the legislature in a parti- 
cular statute. In the Zamindars’ Debt 
Reduction Act it has been assigned a 
limited meaning; it is not debt simpli- 
citer. 


5. The abovementioned features 
of ‘advance’ were elucidated in several 
decisions under other Debts Acts in 
which the term ‘loan’ was construed. In 
Nihal Singh v. Ganesh Dass Ram Gopal, 
AIR 1937 Oudh 124 the court reiected 
the dictionary or popular meaning of 
‘debt? and the two basic principles 
underlying the idea of ‘loan’ under the 
U. P. Agriculturists’ Relief Act were 
enunciated as under :— 

(i) that the property in the 
borrowed remains with the creditor and 
is not transferred to the debtor and 

(ii) that the thing borrowed is in- 
tended to be returned in specie.” 


The pecuniary liability in the case 
arose from purchase of goods on credit. 
Since the property in goods purchased 
was undoubtedly transferred from the 
seller to the buyer as soon as the sale 
took place. there was no idea of the 
goods: purchased: being ever returned 
and all that was intended was that the 
price of the goods was to be paid after- 
wards. In these circumstances it was 
held by the Division Bench that it 
was a case of sale for price, even though 
the payment for the price was deferred 
and that “the transaction was in no 
sense a loan, nor can it be said that 
there was any advance in kind within 
the meaning of the definition auoted 
above. 


6. In Khincha Mal Hari Kishan 
Dass v. Khub Ram Munna Lal. 1997 All 
LJ 766 = (AIR 1937 All 669). Ganga- 
nath, J.. held “The price due for the 
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‘promise was 
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articles purchased by an agriculturisf 
cannot be regarded as an ‘advance’ to 
him in kind” and consequently the suit 
for the recovery of the price was not 
one for recovery of ‘loan’ as defined in 
the U. P. Agriculturists’ Relief Act. 

The same decision was followed by 
a Division Bench of this Court in 
Sukhanand Mathura Prasad v. Ram 
Gopal Girja Shankar, 1939 All LJ 160 
= (AIR 1939 All 336) wherein it was 
observed : 

“In case of goods being sold we do 
not consider that this can be held to be 
an advance to the agriculturist. The 
goods themselves are not advanced as a 
loan. They are actually sold and it is 
intended that the title in -the goods 
should pass permanently to the agricul- 
turists at the time of sale.” 

In Mohd. Shibli Khan v. Ish Dutt Bik- 
shit, 1939 All LJ 241 = (ATR 1939 All 
398), Mulla, J. observed: $ 

“I am unable to hold that the sale 

of a half share in a motor lorry can be 
said to be an advance either of money 
or kind as contemplated in this defini- 
tion (of loan).” 
In Chitar Singh v. Roshan Singh, 1943 
All LJ 323 = (AIR 1943 AN 301) which 
was a case under the Debt Redemption 
Act, Collister. J., ruled that “the un- 
paid balance of sale consideration could 
not be regarded as a loan, whether 
technically or substantially.” 

3 In Raj Kumar H. S. Singh 
v. Ranjeet Singh 196 All LJ 795 which 
was not a case of dower debt but of 
partnership accounts, V. D. Bhargava 
and R. A. Misra, JJ. examined the legal 
characteristics of ‘advance’ either in 
kind or in cash which would amount 
to debt within the meaning of the U. P. 
Zamindars’ Debt Reduction Act. In 
that case both the decree-holders and 
the judgment-debtors were partners in 
the property. and certain amounts were 
paid to one of the co-sharers which 
were actually in excess of his share. It 
was held that the co-sharer would: be 
liable to refund the excess amount paid 
but not as a d-ht or as an advance: it 
would be an amount due to accounting 
and therefore the U. P. Zamindars’ Debt 
Reduction Act would not be applicable, 
Bhargava J. remarked at page 797: 

“We are of opinion that actually 
there was no advance given to the 
judgment-debtor, it was really a case of 
accounting. On the date when the com- 
entered into it was not 
known whether the judgment-debtor 
had taken more amount than his own 
share.” 

B. In Raideo Dube v. B. N. Singh, 
1963 All LJ 1053 which again was not 
a case of dower debt the principles re- 
garding the meaning of debt under the 
Zamindars’ Debt Reduction Act were 
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considered. In. that case a final decree 
was passed for the balance of the price 
for the sale of proprietary rights in 
' certain villages but before the property 
could be sold the U. P. Zamindari Abo- 
lition and Land Reforms Act came into 
force. It was held that Section 4 of 
U. P. Act No. XV of 1953 could not 
apply to such a decree. Desai, C. J 
_ emphasised in paragraph 3:— 

“Nothing was advanced in cash or 
in kind by the opposite party to the ap- 
plicant; the applicant’s liability arose 
out of sale of the property by the op- 
posite party to him ... e.s sse ese sse fhe 
transaction resulted in a pecuniary 
liability but that is not enough to con- 
vert the liability into ‘debt’? as defined 
in the Act, The essence of advance is 
lacking in the ‘case and I do not think 
it can be said that the transaction was 
in substance an advance. The opposite 
party gave him loan but it was by way 
of sale and it could not possibly be 
said to be an advance of its price in 
substance. Apart from the land noth- 
ing was delivered to the applicant by 
the opposite party.” 


9, Applying the above principle 
fo the case of dower I am of the opi- 
nion that the element of ‘advance’ is 
absent therein and it is for that reason 
not a ‘debt’ as defined in the U. P. 
Zamindars’ Debt Reduction Act. In a 
case of advance it must be within the 
contemplation of the parties that should 
the condition of advance fail the thing 
must be returned in the same form. In 
other words, what is delivered must be 
capable of being returned “in specie”. 
In case of unpaid price of the property 
the vendee can sue for the price but he 
is not entitled to get back the property 
tas such.” The idea of advance in the 
sense in which it is used in the defini- 
tion of ‘debt’? in the Act is foreign to 
marital obligations. In the event of 
failure of “prompt dower” the wife can 
refuse company and so there will be no 
services rendered at all and no delivery 
of her person. In the case of “deferred 
dower” the services would have already 
been rendered and there can be no re- 
turn of the same. In other words, the 
person tendered (assuming that there is 
tender of advance) cannot be ‘untender- 
ed’, if I may use that expression, Hence, 
there can be no ‘return in specie’, which 
proves that there was no advance initial- 
ly. A deferred dower is payabl2 on 
dissolution of marriage 
divorce. The wife cannot refuse com- 
pany on its account. Thus, the ele- 
ment of advance or tender is not in- 
volved in dower debt. 


10. Sri Sadiq Ali appearing for 
the respondents traced the history of 
dower debt and contended that before 
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the advent of Islam girls were sold like 
chattels in Arabia but later in order to 
give digrity to womanhood the con- 


cept of dower debt was evolved. He 
contended that really speaking the 
dower was nothing but price paid for 
performance of marital obligation and 


so it was a purely pecuniary liability, 
This concept, apart from presenting a 
mercenary and unedifying picture of 
marriage which offends modern judicial 
conscience, does not fulfil the ingredient 
of ‘advance’ which is the sine qua non 
of ‘debt’. Sri Sadiq Ali contended that 
dower was fixed in terms of money; it 
was inheritable and transferable and 
was founded on contract. But in my 
Opinion every contractual liability does 
not result in ‘debt’. The husband may 
be under a pecuniary liability to pay 
it and the wife may refuse company to 
the husbend unless the prompt dower 
is paid. Nevertheless, in my opinion, 
dower is not the equivalent of such 
company. There can be no withdrawal 
of past services already rendered. 

11. The nature of the right in 
dower was analysed by the Privy Coun- 
cil in Mt. Maina v. Ch. Vakil Ahmad, 
AIR 1925 PC 63 and was contrasted with 
the right of a mortgagee to possession. 
It was observed: 

“Where a Mahomedan widow ob- 
tains possession of her husband’s estate 
peaceably and without force or fraud, 
she is entitled to retain possession till 
her dower debt is paid. This right is 
not however founded upon any hypothe- 
cation by the husband; on the contrary 
there is a clear distincticn between her 
right to retain possession, which is 
created by Mahomedan law and the 


‘right of mortgage to possession which is 


founded on contract. In the case of a 
mortgage the mortgagee takes and re- 
tains possession, under an agreement or 
an arrangement made between him and 
the mortgagor. Any rights the mortga- 
gee may get are conferred upon him 
by the mortgagor. In the case of a 
Mahomedan widow neither the posses- 
sion of the property nor the right to 
retain that possession when acquired is 
conferred by the agreement or the 
bounty of her deceased husband ... ... 
wee see eee There is no analogy between 
the two rights,”. 

12. Sri Sadiq Ali also relied on 
Kaneez Fatima Begum v. Ram Nanda, 
AIR 1923 All 331 which held that: 

“A dower debt is not a secured debf 
nor a charge but a simple debt ranking 
equally with other debts due from the 
estate.” 

But that case merely stated the general 

Jaw and the Court was not called upon 

to interpret the term ‘debt’? as used in 

yee special statutes such as the Debt 
cts. 
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13. The learned counsel further 
placed reliance on Kapore Chand v. 
Kidar Nissa, AIR 1953 SC 413 but there 
also the only question which arose for 
decision was as to whether a claim for 
unpaid dower constituted a ‘debt’ for 
the purposes of the Transfer of Pro- 
perty Act and whether it was entitled 
to priority as against other unsecured 
creditors, The point at issue in the 
appeal before me did not arise in this 
manner in that case. 

14. On the other hand, Sri Swami 
Dayal appearing for the appellants re- 
ferred to a Division Bench decision of 
this Court in Rehana Khatun v. Iqtidar 
Uddin Hasan, AIR 1943 All 184 where- 
in it was held that a dower could not 
be called a ‘loan’ within the Agricultu- 
rists’ Relief Act as there was no ad- 
vance. It is true that the case arose 
under the U. P. Agriculturists’ Relief 
Act, the definition of loan incorporated 
therein was interpreted and the reason- 
ing was not elaborate. Nevertheless, 
with respect I am inclined to adopt the 
same principles for the interpretation 
of the term ‘debt’ occurring in the U, P. 
Zamindars’ Debt Reduction Act, 1952. 

15. I, would, therefore, hold that 
the decretal amount in question could 
not be treated as a ‘debt’ within the 
meaning of the provisions of U. P. Act 
No. XV of 1953 and the satisfaction of 
the decree could not be recorded in ac- 
cordance with the formula given in Sche- 
dule II of the Act. f 

16. In the result this appeal is 
allowed with costs and the application 
of the judgment-debtors made under 
Section 47 of the Code of Civil Proce- 
dure is rejected, 

Appeal allowed. 
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Islam Shah, Appellant v. Wali 
Mohammad Khan, Respondent. 
Second Appeal No. 1462 of 1964, 


D/- 11-2-1971, against decree of B, N. 
Misra, Addl. Civil J., Azamgarh, D/- 4-1- 
11964, 


(A) Limitation Act (1908), Section 
14 — On return of plaint for presenta- 
tion to proper court, the plaintiff is en- 
titled to the exclusion of time under 
Section 14 till an endorsement of return 
is made under Order 7, Rule 10 (2), Civil 
P. C.—Proceedings for return come to an 
end only when an endorsement is actual- 
ly made on the plaint. (X-Ref: Civil 
P. C. (1908), Order 7, Rule 10 (2)). AIR 
1918 All 180, Distinguished. 
(Paras 17 and 22) 
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Thus where the plaintiff applied for 
return of plaint on the day on which 
he knew that the record of the case had 
been received from High Court after 
dismissal of his revision against order 
returning the plaint, but the plaint was 
actually received with an endorsement 
under Order 7, Rule 10 (2) some days 
after, plaintiff was held entitled to ex- 
clude the time from the date of filing 
Plaint till its actual return. (Para 22) 

(B) High Courts Rules and Orders 
(Allahabad) — U. P. General Rules 
(Civil) 1957, Rule 39 — For getting a 
return of plaint, plaintiff need not file 
a copy of the plaint. Provision that 
‘court may order plaintiff to file a copy 
of the plaint’ is not mandatory. (Para 23) 
Cases Referred: Chronological Paras 
(1954) AIR 1954 All 199 (V 41) = 

1953 All WR (HC) 634, Ram Lak- 
han Tewari v. Mst. Tulsha 20 


(1951) AIR 1951 Hyd 57 (V 38) = 


ILR (1951) Hyd 632, Muslim Bank 
v. Hasan Shiraza 15 
(1948) AIR 1948 Mad 26 (V 35) = 
1947-1 Mad LJ 90, Subbu Naidu 
v. Varadarajulu Naidu 
(1933) AIR 1933 Cal 914 (V 20) = 
ILR 60 Cal 1122, Neerendra Bhoo- 
shan Lahiri v. Berhampur Oil 


Mills 
(1918) AIR 1918 All 180 (V 5) = 
16 All LJ 429, Hamida Bibi v. 
Fatima Bibi 21 
(1887) 1887 All WN 302, Bisheshwar 
Singh v. Ram Daur Singh 

A. N. Varma, for Appellant; Syed 
Sadique Ali, for Respondent. 

JUDGMENT :— This is a plaintiff's 
appeal, arising out of a suit, for arrears 
of rent, amounting to Rs. 252/-, alleged 
to have been due from the defendant, 
from 1st October, 1949 till 30th Septem- 
ber, 1952. The arrears of rent, claim- 
ed by the plaintiff, were in respect of 
the shop in dispute. 

2. The plaintiff's case was that 
he was the owner of the shop in dis- 
pute and that the defendant was his 
tenant and was paying Rs. 7/- per month 
as rent. The defendant’s tenancy was 
from month to month beginning from 
the ist of each month and that the 
rent in respect of the shop in dispute 
was due from Ist October, 1949 till 30th 
September, 1952 and that the defendant 
failed to pay the rent for that period 
in spite of several demands and hence 
the suit. 

3. The plaintiff filed the suit on 
3rd October, 1952 in the Court of Judge 
Small Causes. On 9th April, 1954, the 
learned Judge held that the suit was 
not cognizable by him and ordered 
the plaint to be returned to the plain- 
tiff for presentation to the proper court. 
Against that order, the plaintiff prefer- 


16 
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red a revision in the High Court, which 
was dismissed on llth August, 1960. 
The plaintiff claimed that he was entitl- 
ed to the benefit of Sections 14 and 5 
of the Indian Limitation Act. The 
plaintiff's case further was that Bach- 
chu Shah and his predecessors were not 
Mutwalli of the shops in dispute, but 
were the owners of the same and that 
Bachchu Shah made a gift of his en- 
tire property to his grandson, Karim 
Shah, and after the death of Karim 
Shah, his. brother Hamid Shah became 
the owner of the property. The plain- 
tiff alleged that he was brought up by 
Hamid Shah, who had orally gifted the 
property, including the shop in. dispute, 
to the plaintiff, who is the owner of 
the same. 

4. The defence was that the shop 
in dispute was the property of Baritala 
and Bachchu Shah, Karim Shah and 
Hamid Shah were the Mutwallis of the 
Waaf. According to the defence, the 
shop in dispute was the Waaf property, 
in which the plaintiff had no right or 
title. It was also denied that the de- 
fendant was a tenant of the plaintiff 
or that the shop in dispute was orally 
gifted to the defendant by Hamid Shah. 
It was further pleaded that the suit was 
barred by limitation. 

5. For a proper understanding of 
the facts of the case, it is necessary to 
mention a few more dates. The plain- 
tiff learnt that the record of the case 
had been received, in the court below 
from the High Court on 4th August 
1961 and the sume day the plaintiff fil- 
ed an application for the return of the 
plaint to him. On 7th August 1961, the 
plaint was returned to the plaintiff and 
the same day it was presented in the 
court of the learned Munsif, Azamgarh. 

6. The trial court held that the 
plaintiff was the owner of the shop in 
dispute and that the defendant was the 
plaintiff's tenant. According to the 
trial court, the suit was not barred by 
limitation and plaintiff was entitled to 
the benefit of Section 14 of the Limita- 
tion Act. On these findings the trial 
court decreed the plaintiff's suit. 

T. In appeal, it was urged before 
the appellate court by the defendant 
that the plaintiff's suit was barred by 
time and that the plaintiff was not en- 
titled to the benefit of Section 14 of the 
Indian Limitation Act. 


8. The appellate court observed 
that from the record of the trial court 
it was not clear as to when the plain- 
tiff preferred a revision against the 
order passed by the Judge, Small Cau- 
ses. ordering the plaint to be returned 
to the plaintiff for presentation before 
the proper court. The appellate court 
further observed that there was no evi- 
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dence to show that there was delay in 
the transmission of the record from the 
High Court to the Court of the Judge 
Small Causes, Azamgarh, but the re- 
cord shows that the plaintiff applied for 
the return of plaint on 4th August, 
1961 and that the plaint was actually re- 
turned to the plaintiff on th August, 
1961, on which date the plaint was pre- 
sented before the trial court, Accord- 
ing to the appellate ccurt, the plaintifé 
has not explained as to why he did not 
apply for return of the plaint the 
moment the record was received from 
the High Court. The lower appellate 
court observed that if the plaintiff 
wanted to take the benefit of Section 
14 of the Indian Limitation Act, it was 
incumbent upon him to prove that he 
was litigating before the Judge Small 
Causes with due diligence. The follow- 
ing observations of the appellate court 
are relevant in this connection :— 


“Tha plaintiff had not explained as 
to why he did not apply for the return 
of the plaint after his revision was dis- 
missed by the Hon’ble High Court. Had 
he applied for the return of the plaint, 
and, the office had deleyed in returning 
the plaint to him, in that case, it could 
have been said that default was not 
that of the plaintiff.” 


The plaintiff has not explained as fo 
why he did not apply for return of the 
plaint immediately after his revision 
was dismissed. According to the appel- 
late Court. the plaintiff was entitled to 
the exclusion of the period only be- 
tween 4th August, 1961 and 7th August, 
1961 and that the period between 11th 
August, 1960 and 3rd August, 1961 
could not be excluded, and, hence the 
appellate court held that the plaintiff’s 
suit was barred by time. 

9. The appellate court did not 
decide the other questions involved in 
the appeal before it and allowed the 
appeal of the defendant on the ground 
ee the plaintiffs suit was barred by 

e 


10. Aggrieved by the judgment 
and decree of the lower appellate court, 
the plaintiff has come up in second ap- 
peal to this court. 

11. I have heard Sri A. N. Verma, 
learned counsel appearing for the plain- 
tiff-arpellant and Sri Sadiq Ali, learn- 
ed counsel appearing for the defendant- 
respor.dent. 

12, The learned counsel for the 
appellant submitted that till the record 
of the case was received back from the 
High Court and an endorsement was 
made on the plaint as required by 
Order 7. Rule 10 (2), Civil P. C., the 
plaintiff could not have been entitled to 
receive back the plaint. According to 
the learned counsel, the act of endorse- 
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ment on the plaint was an act of the 
Court and since the endorsement on the 
plaint was actually made on the 7th 
August, 1961 and since the plaintiff 
presented the plaint in the court of the 
learned Munsif, the same day, the plain- 
tiff was entitled to the benefit of Sec- 
tion 14 of the Indian Limitation Act. 


Shri Syed Sadiq Ali, on the other hand, ` 


submitted that the plaintiff knew when 
his revision was dismissed by the High 
Court and he should have been more 
diligent in asking for the return of the 
plaint, and since he did not do so, the 
plaintiff was not entitled to the benefit 
of Section 14. 

13. Order 7, Rule 10 of the Code 


of Civil Procedure deals with the re- 
turn of the plaint and reads as 
follows :— 


(1) The plaint shall at any stage 
of the suit be returned to be presented 
to court in which the suit should have 
been instituted, : 

(2) On returning a plaint the Judge 
shall endorse thereon the date of its 
presentation and return, the name of 
the party presenting it, and a brief 
statement of the reasons for returning 
Re” 

. 14. It was held by a learned 
Single Judge of this court in Bishesh- 
war Singh v. Ram Daur Singh, 1887 All 
WN 302 that the period of time during 
which the officers of the court are en- 
gaged with the preparation of the copy 
of the plaint and the order thereon, 
should not be treated as a period of 
time during which he was not prosecut- 
ing his proceedings with due diligence. 

15. It was held by a Division 
Bench of Hyderabad High Court in the 
Muslim Bank v. Hasan Shiraja, AIR 
1951 Hyd 57 as follows:— 

“Where a plaint is returned, the 
endorsement of the dates of presenta- 
tion and return are imperative under the 
law, This endorsement is a part of the 
Court’s duty; therefore, until the en- 
dorsement is made, the proceedings can- 
not be said to have come to an end, 
Where, therefore, there has been a de- 
lay on the part of the court in making 
the endorsement as required by the 
Code of Civil Procedure, he is entitled 
to an exclusion of the period till the 
date the actual endorsement was made.” 


16. A Division Bench of the Cal- 
cutta High Court took a similar view 
fn Neerendra Bhooshan Lahiri v. Berham< 
pur Oil Mills Ltd., ATR 1933 Cal 914, 
ft was observed by the learned Judges 
of the Calcutta High Court, as follows: 


“Where a plaint is ordered to be 
returned to be presented in the proper 
court, the return of the plaint with an 
endorsement on it is a part of the court 
a duty, and until at all events, an en- 
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dorsement is made and the plaint is 
ready for return, the proceedings can- 
not be considered to be at an end, Hence, 
the time between the date of the order 
and the date when the plaint is ready 
for return should be deducted in com- 
puting limitation.” 

17. The words of Order 7, Rule 
10 (2) of the Code ‘of Civil Procedure 
are imperative. The return of the 
plaint, with an endorsement on it is a 
part of the Court’s duty and until an 
endorsement is made and the plaint is 
ready for return, the proceedings can- 
not be considered to be at end. This 
means that the proceedings for return 
of the plaint came to an end only when 
an endorsement was actually made on 
the plaint. Then only can the plaint be 
said to be ready for being returned for 
presentation to the proper court. 


18. A Division Bench of the 
Madras High Court in Subbu Naidu v. 
Varadarajulu Naidu, AIR 1948 Mad 26 
held that the plaintiff is entitled to 
claim exclusion of time under Section 
14 of the Limitation Act till an endorse- 
ment on the plaint under Order 7, Rule 
10 (c) of the Code of Civil Procedure 
has been made. 

19. Section 14 of the Limitation 
Act deals with exclusion of time of 
proceedings bona fide taken in court 
without jurisdiction and Explanation (a) 
to Section 14 reads as follows:— 

“(a) In excluding the time during 
which a formal civil proceedings were 
pending, the day on which that proceed- 
ing was instituted and the day on which 
it ended, shall both be counted.” 


20. In view of the authorities 
quoted above and in view of the word- 
ings of Section 14 of the Limitation Act, 
it must be held that the date on which 
the plaint was tendered to the plain- 
tiff will be the date on which proceed- 
ings ended. I am supported in my view 
by a decision of the learned Single Judge 
of this Court in Ram Lakhan Tewari v. 
Mst. Tulsha, 1953 All WR (HC) 634 = 
{AIR 1954 AN 199). 


ode Syed Sadiq Ali placed re- 
fiance upon a decision of a Division 
Bench of this court in Hamida Bibi’s 
ease, AIR 1918 All 180, but in Hamida 
Bibi’s case, the Division Bench did not 
consider Order 7, Rule 10 (2) of the 
Code of Civil Procedure and hence tha? 
decision is not applicable to the facts 
of the instant case. Moreover, in Hamida 
Bibis case, the plaintiff had actually 
refused to fake back the plaint and had 
lodged a revision in the High Court, on 
9th February 1914 and the revision 
was dismissed on 16th March, 1915 and 
it was only on 15th June, 1915 that she 
applied for the return of the plaint which 
was returned to her o (Uh June, 1815, 
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on which date she presented the plaint 
in the court of the Munsif and it was 
under these circumstances that the Divi- 
sion Bench of this Court held that even 
if it were assumed that the plaintiff 
was entitled to exclude the period from 
20th May, 1913 to 16th March, 1915, she 
could not, in any case, be allowed to 


exclude the period between 16th March ` 


and 30th June under Section 14, inas- 
much as she did not prosecute her suit 
with the diligence in view of the fact 
that she waited for three months after 
the dismissal of her application for 
revision before she asked for the re- 
turn of the plaint and, hence, the suit 
was barred by time. 

22. In the instant case before 
]me, it was on 4th August 1961 that the 
plaintiff learnt that the record of the 
ease had been received in the court be- 
low from the High Court and the same 
day he. filed an application for the re- 
turn of the plaint for presentation be- 
fore the proper court and it was on 7th 
August, 1961 that the plaint was return- 
ed to the plaintiff after an endorsement, 
as required by Order 7, Rule 10, Civil 
P. C. and the same day the plaint was 
presented before the: learned Munsif. 
There is no finding in the case before 
me that the plaintiff was not prosecut- 
ing the case in the court of the Judge, 
Small Causes, Azamgarh bona fide and 
under these circumstances, it must be 
held that the view taken by the appel- 
late court that the plaintiff was not 
entitled to the benefit of Section 14 of 
the Limitation Act is not correct. 

23. Syed Sadiq Ali drew my aft- 
tention to Rule 39 of the General Rules 
(Civil) for Civil Courts. Rule 39 of the 
General Rules (Civil) deals with return 
of Vakalatnama with plaint and reads 
as follows :— 

“When a plaint is returned fo a 
pleader or recognised agent of the 
plaintiff, the authority executed in his 
favour shall also be returned to him. 
When returning a plaint for presenta- 
tion to proper court, a court may order 
the plaintiff to file a copy of the plaint 
to be put on record in place of the 
plaint.” 

Sri Sadiq Ali, relying upon the above 
Rule 39 of the General Rules (Civil) 
urged that since the plaintiff was re- 
quired to file a copy of the plaint in 
order that it may be put on record, the 
plaint could not be returned to the 
plaintiff unless the plaintiff supplied a 
copy of the plaint, and hence, it was 
the duty of the plaintiff to approach the 
trial court for the return of the plaint 
after supplying a copy of the same. I 
see no force in this contention. The 
second part of Rule 39 of General Rules 
- |(Civil) is not mandatory. I do not agree 

with Sri Sadiq Ali that the word “may” 
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occurring in the second part of Rule 39 
should be read as “shall”. The endorse- 
ment on the plaint, as required by 
Order 7, Rule 10, Civil P. C., has to be 
made by the office of the Court, which 
is required to return the plaint to the 
plaintiff and for that endorsement the 
presence of the plaintiff is not at all 
incumbent. The task of making the en- 
dorsement is an imperative duty cast on 
the office of the court which is requir- 
ed to return the plaint for presentation 
before the proper court. The plaintiff 
does not come into the picture at all 
while an endorsement is made on the 
plaint and the plaintiff is entitled to 
exclude the entire time taken in making 
the endorsement uptil the date when 
the plaint is actually returned to the 
plaintiff after an endorsement, as re- 
quired by Order 7, Rule 10, Civil P. C. 
24, For the reasons mentioned 
above, I allow this appeal and set aside 
the judgment and decree of the lower 
appellate court and hold that the plain- 
tiffs suit was not barred by time. The 
case will be sent back to the appellate 
court with the direction that the ap- 
peal before the appellate court should 
be re-numbered to its original number 
and the other points involved in the 
appeal should be decided by the appel- 
late court in accordance with the law, 

after hearing the parties. 
Appeal allowed. 
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Chhotey Lal Misra, Petitioner v. The 

District Magistrate and Collector and 

others, Opposite Parties. 

Civil Mise. Writ No. 3242 of 1969, 
D/- 9-2-1971. 

(A) Co-operative Societies — U. P. 
Co-operative Societies Act, 1965 (XI of 
1966), Section 34 — A District Magis- 
trate can validly function as a chairman 
of the Society so long as a fresh com- 
mittee of management had not been 


constituted. (Para 2) 
(B) Co-operative Societies — U. P. 
Co-operative Societies Rules (1968), 


Rules 95 and 35 — The headquarters of 
a Society would be the registered address 
under Rule 35 and not the headquarters 
of a district. (Para 3) 
Therefore, the meeting of a Society 
held at the residence of the District 
Magistrate, which is nct the registered: 
address of the Society, is irregular. 
(Para 3) 
.(C) Constitution of India, Article 
226 — Resolutions passed at a meeting 
of a.co-operative Society held at a wrong 
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place cannot be quashed when those 
have been ratified by a validly constituted 
body. More so when objection has been 
taken for the first time in writ jurisdic- 
tion. (X-Ref: — Co-operative Societies 
— U. P. Co-operative Societies Rules 
(1968), Rule 95). (Paras 5 to 7) 


(D) Co-operative Societies — U. P. 
Co-operative Societies Rules (1968), 
Rule 127 — Rule does not prohibit 
terminating services of an officiating 
Secretary within six months from his 
appointment if a new Secretary is ap- 
pointed during that period (Para 8) 
Cases Referred: Chronological Paras 
(1969) Civil Misc.Writ. No. 2727 of 
1969, D/- 7-10-1969 (All), Rajen- 
dra Singh v. Registrar ` 

(1887) 37 Ch D1 = 57 LJ Ch 292, 
Browne v. La Trinidad 

S. S. Chandrawaria, for Petitioner; 
Standing Counsel, for Opposite Parties. 

ORDER :— The petitioner is a Direc- 
tor of Zila Sahkari Bank Ltd., Kanpur, 
registered under the U. P. Co-operative 
Societies Act, 1965. At the meeting of 
the committee of management of this 
Society held on 24th June, 1969, the 
petitioner was appointed as the officiat- 
ing Secretary under Rule 127 of the 
U. P. Co-operative Societies Rules, 1968. 
On or about 23rd August, 1969, the Dis- 
trict Magistrate, Kanpur acting as the 
ex-officio Chairman of the Society con- 
vened a meeting of the committee of 
management to be held at 3.00 P.M. on 
24th August, 1969 at his own official 


residence. The meeting was held on 
this date and was attended by five 
directors. The petitioner’s case is that 


he along with seven other directors did 
not attend this meeting. At this meet- 
ing several resolutions were passed. By 
one resolution one Sri K. B. Khare was 
appointed as the Secretary of the 
Society. By another resolution it was 
resolved that Sri Gulab Chand Jain and 
Sri Iqbal Bahadur Srivastava were no 
longer directors of the Society. 

2. The petitioner challenges the 
validity of the meeting on the follow- 
ing grounds :— 

(i) The District Magistrate could 
not function as the ex-officio Chairman 
of the Society on 23rd and 24th August, 
1969. 


(ii) The convening of the meeting 
at the residence of the District Magis- 
trate was illegal and as such the pro- 
ceedings of the meeting were void. 

(iii) The Petitioner’s appointment as 
Officiating Secretary could not be termi- 
nated prior to six months from the date 
of the appointment. 

(iv) The. resolution that two of the 
directors ceased to be so was unlawful. 

In Civil Misc. Writ No. 2727 of 1969 
(All) (Rajendra Singh v. Registrar) decid- 
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ed on 7-10-1969, I held that the Dis- 
trict Magistrate could. validly continue 
to function as the Chairman so long as 
a fresh committee of management is not 
constituted. In the present case, it has 
not been established that a fresh com- 
mittee of management had been con- 
stituted till 24th August, 1969. Hence 
the District Magistrate could validly, 
function as the Chairman. 


3. The meeting held on 24th 
August, 1969, took place at the office of 
the District „Magistrate which admitted- 
ly meant his own residence. Rule 95 
provides that the meeting of the com- 
mittee of management of a co-operative 
society shall be held only at the head- 
quarters of the society. Clause (n) . of 
Rule 2 defines “the District Co-operative 
Bank” to mean a central co-operative 
bank having its head-office at the head- 
quarters of a district. In view of 
this definition it was alleged that the 
head-office of a society can be at the 
headquarters of the district in which 
a co-operative bank is situate. The res- 
pondent-Bank is a bank situate at Kan- 
pur. Thus, according to the learned 
counsel for the respondents, the head- 
quarters of the society was Kanpur. I 
am unable to agree. The definition of 
a District Co-operative Bank has been 
given in order to distinguish inter se 
the various banks situate in the vari- 
ous districts of the State. Each Dis- 
trict Co-operative Bank was to be 
established by the name of the head- 
quarters of the district from the other 
similar co-operative banks but Rule 95 
requires the meeting to be held at the 
headquarters of the society. The head- 
quarters of the society is something en- 
tirely different than the headquarters 
of a district. This is made clear by 
Rule 39.. Under it, every co-operative 
society should communicate in writing 
to the Registrar its complete postal ad=- 
dress. The address so communicated {s 
to mention the name of the district and 
also the village, town, city and munici- 
pal wards or mohalla,_ street, house 
number and postal circle as may be 
necessary for making the address com- 
plete in all respects. A change of ad- 


dress is to be similarly communicated 
to the Registrar, This address is regis- 
tered by the Registrar. This would 


show that the headquarters of the 
society within the meaning of Rule 95 
would be the registered address under 
Rule 35. The petitioner has stated that 
the head-office of the respondent society 
was situate at 43/32 Chowk  Sarafa, 
Kanpur, vide, paragraph 1 of the peti- 
tion. This has been admitted in the 
counter affidavit. So this place was the 
headquarters of the society. The re- 
sidence of the District Magistrate could 
not be deemed to be the headquarters of 
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the society. The meeting held at the 
official residence of the District Magis- 
trate was not regular, - 

4. The meeting was attended by 
five directors. Under the byelaws of 
the society the quorum for a meeting 
is five. In that respect the meeting was 
regular. The proceedings of the meet- 
ing held on 24th August, 1969, were 
confirmed by another meeting of the 
committee of management held on, 3rd 
October, 1969. At this meeting 9 direc- 
tors were present. They unanimously 
confirmed the proceedings of the pre- 
vious meeting held on 24th August, 
1969. It is thus apparent that the pro- 
ceedings of the meeting held on 24th 
August, 1969 were ratified by the board 
of directors at a subsequent meeting 
whose validity has not been challenged 
in the present writ petition, Thus, the 
ratification has been by a validly con- 
stituted meeting of the committee of 
management. In this situation, the ques- 
tion is whether the irregularity in con- 
vening the meeting of the Board at’ a 
place other than the headquarters of the 
society was fatal to its validity. 


5. In my opinion, it would no? 
be. The meeting was in other respects 
regular and valid. It was convened by 
a person authorised to do so. It was 
attended by the requisite number of 
directors. Its proceedings were confirm- 
ed by a large number of directors. In 
fact, nine directors who confirmed the 
proceedings, constituted a majority of 
the committee of management. There 
is no allegation that the meeting was 
convened at the official residence of the 
District Magistrate with any ulterior 
object. 


6 The petitioner has alleged that 
on receipt of the notice on 23rd August, 
1969, some members of -the board of 
directors protested and represented to 
the District Magistrate that in any case 
under the rules and the byelaws the 
meeting could not be held at a place 
other than the head-office of the bank 
They requested that the time and 
‘venue of the meeting should be chang- 
ed. It is to be noticed that this allega- 
tion made in para 13 of the petition. has 
been sworn on the basis of perusal 
of records. I fail to appreciate which 
record may tell the petitioner this fact. 
Further, the basis of swearing of this 
clause would show that there is some 
record from which this fact can be as- 


rted, but the petitioner has not filed 
or identified any such record. On the 


other hand, it has been stated in the 
counter affidavit that only one objection 
was received and that was by Sri Gulab 
Chand Jain. He only had an objection 
fo the time of the meeting. He sug- 
gested that the time be postponed from 
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3 p.m. to 4 pm. No other objection 
was received from any other director, 
A copy of the -written objection filed by 
Sri Gulab Chand Jain has been annex- 
ed. It shows that no objection about 
venue of the meeting was taken by him. 
In this situation, it is difficult to agree 
that the petitioner has established as a 
fact that he raised any such objection. 
No director seems to have raised any 
objection about the venue of the meet- 
ing prior to its being held. If such 
an objection had been taken, the ir- 
regularity would have been immediate- 
ly cured by holding the meeting at the 
headquarters of the society, which was 
in the same town, 


Te In this context it has to be 
seen whether the irregularity in hold- 
ing the meeting at the wrong place is 
fatal to the validity of the resolutions 
passed, therein. In Browne v. La Tri- 
nidad 1887-37 Ch D 1 a director could 
be removed by special resolution passed 
at a general meeting. The director, 
who was proposed to be removed, 
was given notice of the meeting 
of the board of directors only ten minu- 
tes before the time fixed for holding it. 
At that meeting the board resolved to 
convene a general meeting for, inter 
alia, removing B from the office of 
director. B initiated proceedings in the 
court for preventing the holding of the 
general meeting four days before the 
date fixed for the meeting, Till then 
he had made no complaint of the short 
notice of the meeting of the board. The 
ground upon which he sought an in- 
junction was that the board which sum- 
moned the general meeting was not 
duly constituted as B had not received 
proper notice and could not attend. It 
was held that assuming the board meet- 
ing to be so far irregular that the plain- 
tiff might have objected and required 
another to be summoned, the general 
meeting, having been summoned, in all 
other respects regularly, was competent 
to act. The substance of the view 
taken by Cotton LJ and Lindley LJ was 
that the general meeting had acted re- 
gularly. It had resolved to remove B 
from the post of a director by the re- 
quisite majority. It had been conven- 
ed by proper authority. The plaintiff 
had tried to raise an objection to the 
shortness of the notice of the board 
meeting. He did not raise any objection 
at the appropriate time to enable others 
fo cure the defect. He was hence not 
entitled to the injunction, The same 
principle would, I think, govern the 
present case. Remedy under Article 
226 of the Constitution fs discretionary. 
Tọ Is governed by equitable considera~ 
tions. When the petitioner ‘did not 
raise the necessary objection at the ap- 
propriate time, so that the grievance 
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could have: been met the defect cured, 
this conduct precludes him from asking 
for the-quashing of the proceedings 
simply on the basis of a technical ‘ir- 
regularity. 
point. 

: 8. The next submission® was that 
` the petitioner was appointed as ~Secre- 
tary under Rule 127, His services could 
not be terminated for six months. 
Under R. 127 (2) the officiating Secretary 
holds office for a period not exceeding 
six months or until the appointment of 
a Secretary under Rule 125 or 126, 
whichever is earlier. So if the Secre- 


tary is appointed earlier than six 
months, the term of the officiating 
Secretary comes to an end. There is 


no prohibition from appointing a Secre- 
tary earlier than six months of the date 
on which an officiating Secretary is ap- 
pointed. At the meeting held on 24th 
August, 1969 it was resolved to appoint 
Sri K. B. Khare as Secretary. I find 
no illegality in the resolution appoint- 
ing Sri K. B. Khare as Secretary. 

9. The last point urged by the 
learned counsel was that the view taken 
by the board that two of the directors, 
viz. Sri Gulab Chand Jain and Sri 
Iqbal Bahadur Srivastava were no lon- 
ger directors was in law erroneous. It 
is unnecessary to go into the merits of 
this submission. If this resolution was 
illegal it was open to the aggrieved 
directors to have taken recourse to ap- 


propriate . proceedings. The petitioner 
does not claim to be the authorised 
agent of those directors. This peint 


need not be entertained at this instance. 
10. In the result, the petition 
fails and is accordingly dismissed with 


costs. a 
Petition dismissed. 
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Firm Laxmi Dutt Roop Chand, 
Plaintiff-Appellant wv. Union of India 
and another, Defendants-Respondents.. 

Second Appeal No. 3842 of 1963, D/- 
9-2-1971. against decree of R. P. Dikshit 
2nd Addl, Dist. J, Allahabad, D/- 31-7- 
1953. 

Contract Act (1872), Section 56 — 
There can be no compensation when 
contract becomes impossible. AIR 1942 
Nag 82 and AIR 1956 All 319, Distin- 
guished. (Para 10) 

Where the goods in custody of Rail- 
way Administration kept for transporta- 
tion were seized by the Police in a theft 
.case against the consignor, who was also 
the consignee. and on his acquittal the 
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I would hence disallow this- 
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goods were returned back to him under 
Section 517, Criminal P. C. it had be- 
come completely impossible for the 


, Railway Administration to perform the 


contract of carrying goods to their des- 
tination and the Administration was not 
liable for any damages claimed against 


“it by the purchaser of the consignment 


for value without 
Railway Administration. 
Cases Referred: Chronological _ 
(1969) AIR 1969 SC 401 (V 56) = 
1969 Cri LJ 659, State Bank of 
India v. Rajendra Kumar Singh 9 
(1965) AIR 1965 SC 1523 (V 52) = 
(1965) 2 SCR 630, Mugneeram 
Bangur and Co. (P.) Ltd. v. 
Gurbachan Singh 5 
(1956) AIR 1956 All 319 (V 43) = 
1956 Cri LJ 569 (2), Abdul Rahim 


v. State 

(1942) AIR 1942 Nag 82 (V 29) = 
43 Cri LJ 698, Budhulal Harnara- j 
yan V. Sukhman 6 


J. N. Chatterjee, for Appellant; Gur 
Pratap Singh, for Respondents. 

JUDGMENT :— This is an appeal 
against the judgment and decree passed 
by the II Additional District Judge, 
Allahabad, dismissing the appeal filed 
by the plaintiff-appellant against the 
judgment and decree passed by the Ad- 
ditional Civil Judge, Mirzapur, decree- 
ing the suit for the recovery of certain 
amount against Jhanak Lal, defendant 
No. 2 and dismissing the plaintiff’s claim 
epost the Union of India, defendant 

o. 1. 


2. The facts giving rise to this 
appeal are as follows: 

35 bags of brass scraps were book- 
ed from Sindi Railway Station to Mirza- 
pur. Jhanak Lal was the consignor and 
the consignee of the goods. The plain- 
tiff firm contended that it was the pur- 
chaser for value of the consignment and 
as such was entitled to 35 bags of brass 
scraps booked by Jhanak Lal at Sindi on 
11-1-1956. According to the plaintiff, 
the goods should have reached Mirza- 
pur within four or five days and as the 
goods had been diverted and converted 
by the negligence of the Railway Ad- 
ministration, therefore, the plaintiff 
suffered the loss. After notices under 
Section 77, Railways Act and Sec. 80, 
Civil P. C., the suit was filed against 
the Union of India. Subsequently, Jha- 
nak Lal the consignor, was made a party 
and damages were claimed from him. 
The defence of the contesting defendant 
i.e.. the Union of India was that the 
goods were suspected by the police to 
be stolen property and, as soon as the 
goods reached at Sindi, the Railway Ad- 


knowledge to the 
(Paras 10, 11) 


Paras 


7 


ministration received information from . 


the police station that the goods should 
not be allowed to proceed to its desti- 
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nation and on the next day, ihe ‘0008. 
were seized by the police. Jhanak L 

was then challaned under Section’ o. 
411, I. P. C. in Case No. 1 of 1957. 
Jhanak Lal was acquitted on 27-6-1957 
and the aforesaid 35 bags of brass serans”. 


were released in favour of Jhanak Tale. 


The trial court ordered that the pro- 
perty be released in favour ‘of Jhanak 
Lal after the expiry of the period of 
appeal, 

3. A. notice was sent by the 
plaintiff to the Railway Administration 
that the goods Had not been received 
and, therefore, the Railway Administra- 
tion was entitled to pay to the plaintiff 
the price of the goods. This notice was 
dated 21-3-1956. A number of remin- 
ders were then sent and the Railway 
Administration through Ext. A-6 dated 
16-1-1957 informed the plaintiff that 
the police had seized the goods and the 
same would be delivered to the plain- 
tiff on being released. As the goods 
were not released to the Railway Ad- 
ministration and were released in fav- 
our of Jhanak Lal. therefore, the plain- 
tiff filed this suit. 


4, The: trial court and the ap- 
pellate court relied on Section 56 of the 
Contract Act holding that the agree- 
ment to transport the goods from Sindi 
to Mirzapur became impossible to per- 
form on account of the seizure and, 
therefore, it had become impossible to 
fulfil the contract. The learned coun- 
sel for the appellant contended that the 
goods had been seized from the custody 
of the Railway Administration whose 
position was that of a bailee and, there- 
fore, it was for the Railway Administra- 
tion to have filed an objection under 
Section 517, Criminal P. C. to get the 
goods released in their favour so that 
the same may be delivered to the plain- 
tiff who was the purchaser for the 
value of the same. In this very con- 
nection, it was argued that the con- 
tract had not completely become impos- 
sible to perform and the seizure of the 
goods being a temporary phase, the con- 
tract by the bailee to transport the 
goods from Sindi to Mirzapur could be 
performed after getting the property 
from the custody of the court and, 
therefore, the provision of Section 56 of 
the Contract Act would not attract the 
facts of this case. 


. Be In support of this contention, 
‘the Jearned counsel for the appellant 
relied on a decision of the Supreme 
Court in Mugneeram Bangur and Co. 
(P.) Ltd, v. Gurbachan Singh, AIR 1965 


SC 1523. There is no grouse against 
the law laid down in this Supreme 
© Court case. If the performance of the 


contract was rendered unlawful by a 
subsequent act, the contract becomes 


a 
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ful for -a determined period x of time or 
fór van tindetermined pericd. of. time, the- 


< contract would not becdme void’: unless... 
ban continued during the period “hir .- 


“the 
. which :the agreement had to be perforni+ 
ed. In the reported case, the contract 


- had: not become -impossible to perform 


permanently but was rendered unlaw- 
ful for a temporary period. It has, 
therefore, to be seen as to whether the 
performance of the contract by the 
Railway Administration in the instant 
case had become impossible only during 
a temporary period or permanently. 


6. In order to determine this 
point, it has to be seen as to whether 
the Railway Administration was bound 
to file an objection under“ Section 517, 
Criminal P, C. for the release of the pro- 
perty in favour of the Railway Adminis- 
tration. In support of this contention, 
the learned counsel for the appellant 
relied on a decision of the Nagpur High 
Court Budhulal MHarnarayan v. Sukh- 
man, AIR 1942 Nag 82. In this case, 
it was held that where the goods were 
seized from the custody of a pledgee, 
the goods must be returned to the pled- 
gee and the pledgee’s possession under 
the Contract Act being legal possession, 
therefore, the pledgee was the person 
entitled to possession. 


Te In Section 517, Criminal P. C., 
the words “or delivery to any person 
claiming to be entitled to .possession 
thereof or otherwise of any property 
or document produced before it or in 
its custody” clearly indicate that the 
property produced before the court in 
connection with an offence has to be de- 
livered to the person claiming to be en- 
titled to possession. It cannot be denied 
that Jhanak Lal was the consignor of 
the disputed property. He had booked 
it at Sindi on 11-1-1956 for being trans- 
ported to Mirzapur in his own name. 
He was, therefore, both the consignor 
and the consignee of the goods. The 
Railway Administration was holding the 
property during its transit on behalf of 
the person who was the iat and 
consignee both i.e., Jhanak Lal. Till the 
date of the seizer, ‘there was nothing on 
account of which the Railway Adminis- 
tration could know that Jhanak Lal 
had transferred this consignment to the 
plaintiff or that the plaintiff was the 
purchaser for value of this consignment. 
The consignment consisting of 35 bags 
of brass scraps were taken into posses- 
sion by Jhanak Lal sometime after 27th 
June, 1957. Jhanak Lal was entitled to 
possession of this property and prima 
facie he, being the consignor and the 
consignee of the goods, was entitled to 
the same at its destinaticn i.e. Mirza- 
pur, Being a consignor, he had certain 


a 
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right wiles he could exercise even when 


the consignment was in transit, ~ There- 
fore, thé. main question ` which’ wouk 


„arise in “this case would be as.to whe- ‘+ 


ther the Railway Administration *knew.” 
at`the time when the property was de- 


Jivered to: Jhanak Lal, that the, plain-” 
. “tiff was the purchaser for value ‘of this - 


consignment, 


In the first notice which was sent 
by the plaintiff on 21-3-1956, it was 
only mentioned that the plaintiff was 
entitled to Rs. 7,097/- as the consign- 
ment has been lost. There was no men- 
tion in this notice that the plaintiff was 
the purchaser of the consignment for 
value. Even in the subsequent remin- 
ders which the plaintiff sent to the 
Railway Administration, there was no 
such mention. On 16-1-1957, the Rail- 
way Administration sent a letter Ext. 
A-6 informing the plaintiff that the pro- 
perty had been seized by the police in 
a theft case in which Jhanak Lal. the 
consignor. was challaned and, therefore, 
it would be returned to the plaintiff if 
released by the court. The property 
was never released in favour of the 
Railway Administration. It was releas- 
ed in favour of Jhanak Lal. It was ob- 
viously returned to a person on whose 
behalf the Railway Administration was 
the bailee. As the property was re- 
turned to the rightful owner, I don’t 
think that there was any need for the 
Railway Administration to file an objec- 
tion under Section 517. Criminal P. C. 
The facts of the Nagpur case, referred 
to above are quite different from the 
facts of the present case. In the Nag- 
pur case, the property was not return- 
ed to the person who was the prima 
facie: owner and was entitled to posses- 
sion of the same. In Abdul Rahim v. 
State through Salik Ram, AIR 1956 All 
319, this. very question came for deci- 
sion and it was held that the property 
under Section 517, Criminal P. C. should 
be released to the person from whose 
custody it was seized. It is true that 
the property was seized from the pos- 
session of the Railway Administration 
but ultimately Jhanak Lal was the 
owner of the same and, therefore, the 
Railway Administration rightly did not 
file any objection under Section 517, 
Criminal P. C. as the property had been 
returned to the person who was entiti- 
ed to its delivery at its destination. 
namely, Mirzapur. There: is no evi- 
dence whatsover that till then the Rail- 
way had any knowledge of the fact that 
the plaintiff was the purchaser for 
value of this consignment. Sending 
notice and demanding damages by the 
plaintiff from the Railway Administra- 
tion without mentioning the fact that 
the RR had been purchased by the 
plaintiff would not go to show that the 
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Railway had any knowledge of the fact 
that the consignment was transferred to 
. the ‘plaintiff for value. 


8. In this connection, the learned 


‘counsel for the appellant referred to the 
‘stdtements of Jhanak Lal, Madhukar Bithal 
‘Deshpande and Sri M. R. Agarwal. Sri 


M. R. Agrawal was the Commercial Inspec- 
tor and he made the enquiry long after 
the property was released in favour of 
Jhanak Lal, It is true that during the 
enquiry, he contacted the plaintiff but 
that would not go to show that at the 
time when the property was released in 
favour of Jhanak Lal, the Railway Ad- 
ministration knew that the plaintiff was 
the, owner of this consignment and was- 
éntitled to the delivery of the same. 
The statement of Deshpande also does 
not help the plaintiff. He investigated 
the case and during his investigation, 
Jhanak Lal told him that he had trans- 
ferred the property to the plaintiff. 
That would not go to show that the 
Railway Administration had also know- 
ledge of the same because the Railway 
Administration was not at all in the pic- 
ture in the criminal case: The state- 
ment of Jhanak Lal was referred in this 
connection but all that he stated was 
that he had transferred this consign- 
ment to the plaintiff. He did not say 
that he had intimated the Railway Ad- 
ministration that the plaintiff was the 
purchaser for value of this consignment. 
The Allahabad case, referred to above, 
therefore. does not apply to the facts 
of this case. 


9. In the Supreme Court case 
State Bank of India v. Rajendra Kumar 
Singh. AIR 1969 SC 401, it was laid down 


that the party adversely affected should - 


be heard before the order of returr is 
passed. In the instant case, as said 
above, the Railway Administration was 
not an adversely affected party and as 
the property was returned under Sec- 
tion 517, Criminal P..C. to the consig- 
nor who was himself the consignee, 
therefore. the Railway Administrazion 
was not at all an adversely affected 
party and as such its decision also does 
not go to help the plaintiff. 


10. The learned counsel for’ the 
appellant contended that the property 
has been taken from the possession of the 
bailee and therefore the bailee should 
have filed an objection under Section 


517, Criminal P. C. so that after the ` 
release, the bailee could transport the 
consignment at Mirzapur. If the con-: 


signer. after the release of the property 
did not want that the property should 
be transported to 
think that there was any need for the 
bailee to have filed an objection to take 
the vroperty in its possession for trans- 
porting it to Mirzapur. The result was 


Mirzapur, I don’t ` 


r 
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that in accordance with the legal pro- 
ceedings, the property was taken from 
the custody of the Railway Adminis- 


tration finally and not temporarily and: 


therefore the provision of S. 56 of the ~ 


Contract Act fully applied to the facts- 


of this case. 


On 25-1-1957. the Railway Adminis- 
tration sent a notice Ext. A-13 to | the 
plaintiff intimating him that the goods 
had been seized by the court and the 
plaintiff should get it released, but the 
plaintiff did not take any action to file 
any objection. He remained silent till 
the consignment was delivered by the 
Court to Jhanak Lal consignor. After 
the consignment was delivered to Jha- 
nak Lal. the plaintiff started to press 
his claim against the Union of India 
and filed that suit without impleading 
Jhanak Lal as a defendant. Later on 
when this legal complication came to 
the notice of the plaintiff, Jhanak Lal 
was also made a vartv to the suit and 
a relief was claimed against him 
as well, The plaintiff had RR and 
other relevant documents showing that 
he was the purchaser for value of the 
consignment and. therefore, he should 
have filed an objection under Section 
517, Criminal P. C. for the release of 
the consignment in his favour specially 
when a few months after the release 
order was passed, the plaintiff was in- 
formed by the Railway Administration 
that the consignment had been seized in 
a case and was in the custody of the 
court. 

ii. For these reasons. I am, 
therefore, of the opinion that the Union 
of India. respondent No. 1, is not liable 
for the damages claimed and the suit 
was rightly dismissed by the trial court 
and the appellate court against the 
Union of India, respondent No. 1. 

12. The appeal is hereby dismis- 
sed. After taking into consideration all 
the facts and circumstances, I am of 
the opinion that the parties should bear 
their respective costs of this appeal. 

Appeal dismissed. 
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HARI SWARUP, J. 


Jaswant, Appellant wv. State, Res- 
pondent. 
hi Criminal Appeal No. 658 of 1969, 
D/- 29-1-1971, against judgment and 
‘order of R A. Rahmani S. J., Badaun, 
D/- 20-3-1969. 

Evidence Act (1872), Section 32 — 


Mere dymeg declaration would not be 
enough where material features remain 
unexplained. 


EO/FO/C573/71/TVN 





Jaswant v: State (H. Swarup J.) 


ALR. 


Where death occurred several 
days after the reported assault by the 
accused and there was no proof of what 
happened during that interval and. the 
.prosecution did not examine any one to 
speak of the assault said to have oc- 
curred.in public place held, that convic- 
tion could not be based merely on the 
victim’s report taken down not verbatim 
but in the form of a memorandum, even 
treating it as a dying declaration. 


(Para 8) 

J. S. Gupta, for Appellant; Addl. 
Govt, Advocate, for Respondent. 

JUDGMENT :— Jaswant has filed: 


this appeal against the order of the Ses- 
sions Judge. Badaun convicting him 
under Section 325. L P. C. and sentenc- 
ing him for one and half years’ rigor- 
ous imprisonment. The case of the pro- 
secution in brief was that on 6-6-1968 
at about 10.30a.m. in village Para, 
Police Station Dataganj, Jaswant the 
appellant caused injuries to Bhikam on 
his fore-head with a wooden spade used 
for scraping cow dung. The first in- 
formation report of the incident was 
lodged at the volice station Dataganj at 
about 1130 a.m. As the report was 
deemed to be of an offence under Sec- 
tion 323/504 I P C. only a memoran- 
dum of report was taken down at the 
police station by the clerk constable 
Farukh Ahmad. Bhikam was then sent 
for medical examination to the Data- 
ganj dispensary but as he did not pay 
the fees and did not consent to get him- 
self medically examined, his injuries 
were not examined, On the basis of 
the memo for examination of the in- 
juries sent from the police station, he 


was, however given treatment as an 
out-door patient and his injuries ‘were 
bandaged. 

2. On 15th June, 1968 an oral 


report was lodged by Smt. Ram Kumari, 
the widow of Bhikam, informing that 
he had died. Investigation then pro- 
ceeded on the basis of that report. Sri 
Brij Rai Singh took up investigation’ 
and after making inquest on the body 
of Bhikam sent it for post-mortem exa- 
mination. ‘The post-mortem examination 
was performed by Dr, K. C. Dubey on 
16th June. 1968 at 10 a.m. He found 
the following ante mortem injuries on 
his body 

1. One lacerated wound 14x} on 
the right side fore-head 2” upwards from 
the middle of the right eye brow. 

2. Contusion 3/4” x} on the back 
right side of sacrum. 


‘3. On internal examination a 
depressed fracture me ay of right 
frontal bone in an of 1x1” was 
found. A big clot iW x x “oy in fhe mem- 
brane below the fracture of right frontal 
bone was found. Stomach was found to be 


1971 


empty while small intestine and large 
intestine were found to contain gas and 
faecal matter. The body had decompos- 
ed. In the opinion of the Doctor the 
probable time since death was 3 to 5 
days. As to the cause of death he was 
of the opinion that it was shock and 
haemorrhage due to head injury. 


4. The prosecution examined in 
the court of committing magistrate Smt. 
Ram Kumari, the widow of Bhikam and 
Km. Sharda, Km. Veda the daughters of 
Bhikam and Komil, the cousin of 
Bhikam. All these witnesses stated that 
they had not seen Bhikam being assault- 
ed by Jaswant, the appellant. They were 
declared hostile and were not produced 
in the court of session. The prosecution 
in the court of session relied only on 
the memorandum recorded by Faruk 
Ahmad, the clerk constable in the form 
of the first information report lodged by 
Bhikam and on the medical evidence to 
establish the injuries suffered by Bhikam 
about the cause of death. The learned 
Sessions judge relying on the statement 
of Bhikam made at the police station 
under Section 32 of the Evidence Act 
convicted and sentenced Bhikam as men- 
tioned above. 


5. Learned counsel for the ap- 
pellant has’ contended that the evidence 
of the prosecution is wholly insufficient 
to prove that Bhikam had died of the 
injuries caused on him on 6th June, 1968 
and hence the statement of Bhikham re- 
corded by Faruk Ahmad, the clerk con- 
stable is not admissible under Sec. 32 of 
the Evidence Act. He has further con- 
tended that even if it be deemed to be 
admissible under Section 32 of the Evi- 
dence Act, it is insufficient for holding 
that the injuries were caused by Jas- 
want, the appellant. 


6. Death of Bhikham appears to 
have occurred in very mysterious cir- 
cumstances. The body according to the 
Investigating Officer Brij Raj Singh was 
found in the house of Bhikam. Accord- 
ing to the post-mortem report the body 
was in a decomposed state and death in 
the opinion of the Doctor, should have 
taken place about three or five days 
prior to 16th June, 1968. It appears 
highly improbable that the dead body 
will be kept in the house and allowed 
to get decomposed by the members of 
Bhikham’s family. His wife could not 
have kept it as such in the house. It 
appears that death had occurred at some 
unknown place and the members of the 
family of Bhikham learnt about death 
only on the 15th June and the body was 
brought into the house and report was 
made to the pclice by Smt. Ram Kumari 
on 15th June, 1968 to the effect that 
Bhikham had died. It is thus not pos- 
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sible tc know how death had occurred. 
The prosecution has led no evidence to 
prove the circumstance in which Bhikham 
died. 


Swarup J.) 


Y: The inquest report Ext. Ka-6 
shows that it was not possible for the 
Panchas to form any opinion about the 
cause of death of Bhikham. It is stated 
therein that it was not possible to ascer- 
tain whether the death was caused due 
to illness or by injuries. Even if it be 
taken that the injuries were caused on 
6th June 1968, it is not possible to hold 
positively that they were the cause of 
Bhikham’s death. The time of a week 
between the injuries and death was 
quite long and the possibility of 
intervening circumstances which might 
have caused the death of Bhikham 
cannot be ruled out. The opinion of 
the Doctor about the cause of death can 
also noz be relied upon with any amount 
of certainty as the body of Bhikkam 
was hizhly decomposed at the time of 
autopsy, and even according to the 
Doctor death may have taken place three 
or five days earlier. In these circum- 
stances the statement of Bhikham made 
on 6th June, 1968 before the clerk con- 
stable *aruk Ahmad cannot be admitted 
in evidence under Section 32 of the Evi- 
dence Act. 


8. Even if alternatively it be 
taken chat the statement recorded by 
Faruk Ahmad on 6-6-1968 was admissi- 
ble as dying declaration under Sec. 32 
of the Evidence Act, it is wholly insuf- 

cient for upholding the conviction of 
the apvellant. Firstly it was not re- 
corded in the words of Bhikham. It is 
only in the form of a memorandum pre- 
pared əy Faruk Ahmad. Secondly this 
memorandum states that Bhikham had 
given out that when he was being as- 
saulted. residents of the village had in- 
tervened and saved him. No effort was 
made <o produce any of the villagers 
who might have seen the incident. If 
the first information report was correct, 
the incident had been seen by a number 
of independent persons and independent 
evidence was thus available to prove the 
incident, The prosecution has examined 
no witness to corroborate the statement 
of Bhikham recorded by Faruk Ahmad. 
It will not thus be safe to convict the 
appellant only on the basis of the state- 
ment cf Bhikham as recorded by Faruk 
Ahmad. Hence even if the statement re- 
corded in Ext, Ka-2 is taken as admis- 
sible in evidence, the appellant should 
get the benefit of doubt. 


2. In the result the appeal ïs 
allowed. The -order of the Sessions Judge 
dated 20th March, 1969 convicting Jas- 
want, the appellant under Section 325, 
I. P. C. and sentencing him to 18 months’ 
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R. I. is set aside and he is acquitted of 
the charge. The appellant is on bail. 
He need not surrender. His bail bonds 
are discharged. 

Appeal allowed. 
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(V 58 C 131) 


(LUCKNOW BENCH) 
JAGMOHAN LAL, J. 


Nirmal Singh and others, Plaintiffs- 
Appellants v. Ahibaran and others, 
Defendants-Respondents. 


Second Appeal No. 431 of 1963, D/- 


18-1-1971 against decree of Anand 
Prakash Agarwal, Civil, J. Hardoi, D/- 
4-7-1963. p 

Tenancy Laws — U. P. Agricul- 


turists Relief Act (27 of 1934), S. 12 — 
A person who is an agriculturist within 
meaning of this section is entitled to re- 
deem entire property in possession of a 
mortgagee — A mortgagee cannot con- 
tend that he can retain a part of the 
property where Zamindari has been abo- 
lished by placing reliance on S. 339 
read with List I of Sch. IM of U. P. 
Zamindari Abolition and Land Reforms 
Act. 1954 All LJ 336, Referred. 

(Para 6) 


Cases Referred: Chronological Paras 
(1954) 1954 All LJ 336 = 1954 All 
WR (HC) 241, Gopi Neth v. 
Bhanu Shankar ` 6 
Mohd. Husain, for Appellants. 


JUDGMENT:— This second appeal 
arises out of an application made by the 
plaintiff-appellants under Section 12 of 
the U. P. Agriculturists Relief Act for 
redemption of a usufructuary mortgage 
dated 14-12-1929 in which two plots Nos. 
42 and 54 of village Gutkamau Panch- 
sala, pargana Shahabad district Hardoi 
had been mortgaged by the predecessor- 
in-interest of the plaintifis in favour of 
‘the predecessor-in-interest of the defen- 
dant-respondents in lieu of a sum of 
Rs. 1000/-. According to the plaintiffs’ 
allegations the entire land had since 
been included within the limits of the 
town area Pali where the Zamindari had 
not been abolished by means of: notifica- 
tion under Section 4 of the U. P, Zamin- 
dari Abolition and Land Reforms Act. 
As such the ‘provisions of the U. P. Agri- 
culturists’ Relief Act including Sec. 12 
thereof -were still in force with regard 
to this mortgage. As the plaintiff-ap- 
pellants were agriculturists within the 
meaning of that Act by virtue of their 
holding these plots, they were entitled 
to maintain this. application. They fur- 
ther alleged that the entire mortgage 
money including interest at the rate 
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prescribed by the Agriculturists’ Relief 
Act had been satisfied out of the usufruct 
of the mortgaged property. So they 
prayed for redemption of the mortgage 
without any payment or on payment of 
such amount as may be found due by 
them by the court, 


2. The suit was contested by the 
defendants. They alleged that 14 biswas 
area of plot No. 42 was outside the limits 
of town area Pali and situate in village 
Gutkamau which had been covered by 
the notification made under Section 4 of 
the U. P. Zamindari Abolition and Land 
Reforms Act, and so the provisions of 
Section 12 of the Agriculturists Relief 
Act would not be applicable to this area 
as this Act shall be deemed to have 
been repealed with respect to this area 
under Section 339 read with List 1 of 
Schedule III of the U. P. Zamindari 
Abolition and Land Reforms Act. The 
rest of the area could, of course, be 
redeemed on payment of the full mort- 
gage money as no part of the principal 
had been satisfied from the usufruct 
which was hardly sufficient even to pay 
the interest at the prescribed rate. 

3. Both the courts below accept- 
ed the contention of the defenant-mort- 
gagees and passed a decree for redemp- 
tion in respect of the mortgaged pro- 
perty excluding 14 biswas area of plot 
No. 42 which was outside the town area 
limits, on deposit of Rs. 1000/- by the 
plaintiff-appellants. The plaintiff-appel- 
lants being dissatisfied with these decrees 
of these courts below approached this 


court by filing this second appeal. 


A notice of this second appeal 
was served on the defendant-respondents 
but no appearance was put in on their 
behalf. I heard Sri Mohd. Husain, learn- 
ed counsel for the appellants, and also 
perused the record. 


5. The learned counsel for the 
appellants did not question the finding 
that the entire mortgage money was due. 
He, however, contended that it had aot 
been proved satisfactorily that 14 biswas 
area of plot No. 42 was outside the tewn 
area limits of Pali. This is, however, a 
finding of fact which cannot be chal- 
lenged in this appeal. 


6. He then contended that even 
assuming that some portion of the mort- 
gaged land lies outside the limits of the 
town area Pali and in respect of that 
land a notification under Section 4 of 
the U. P. Zamindari Abolition and Land 
Reforms Act had been made, it would 
not in any way affect the case so long 
as the plaintiff-appellants are agricul- 
turists within the meaning of Sec. 12 of 
the U. P. Agriculturists’ Relief Act by 
virtue of their holding Jand in areas 
situate within the limits of the town 
area of Pali where the Zamindari had 
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not- been abolished by means of a noti- 
fication under Section 4 of the U. P. 
Zamindari Abolition and Land Reforms 
Act. Once it is held that the plaintiffs 
are agriculturists and they are entitled 
to maintain this application under Sec- 
tion 12 for redemption of the mortgage, 
they are entitled to redeem the entire 
property which had been mortgaged by 
them and which is still in the possession 
of the mortgagees as mortgagees. It-is 
not open to the mortgagees to contend 
that they would, in spite of redemption, 
retain a part of the property simply be- 
cause that part of the property is situate 
in the rural area where Zamindari has 
been abolished by means of a notifica- 
tion under Section 4 of the U. P. Zamin- 
dari Abolition and Land Reforms Act. 
Under that Act the mortgagees would 
acquire the rights of an asami in this 
land under Section 21 (d) while the 
plaintiff mortgagors would acquire 
Bhuridhari rights under Section 18. 
After redemption brought about by 
means of an application made under 
Section 12 instead of filing a regular suit 
under Order 34 of the Code of Civil 


Procedure they are entitled to redeem 
the entire mortgaged property or its 
equivalent that may be held by the 
mortgagees. In my opinion this conten- 


tion appears sound and there was no 
justification for depriving the plaintiff- 
mortgagors from redemption of the part 
of the property when they were requir- 
ed to deposit the entire mortgage money. 
In this connection reference may be 
made to a decision of this Court in Pt. 
Gopi Nath v. Pt. Bhanu Shanker, 1954 
All LJ 336 in which a similar point was 
agitated though it was not decided by 
the court. The following observation 
was made at page 340 of the report:— 


rere In other words, the argu- 
ment is that if a person holds agricul- 
tural land in an area to which the 
Zamindari Abolition and Land Reforms 
Act has been made applicable by a noti- 
fication under Section 4 then he cannot 
claim the benefit' under the U. P. Agri- 
culturists’ Relief Act, even though the 
mortgage is of property not situate in a 
village but within a municipal limit, 
That on the other hand if Bhanu Shankar 
could claim to be an agriculturist be- 
cause he paid rent for agricultural land 
within municipal limits, to which the 
notification under Section 4 does not 
apply, then no matter whether the mort- 
gaged property is situate within the 
municipal limits or not, he can take ad- 
vantage of the U. P. Agriculturists’ Re- 
lief Act. It is not necessary for us to 
go into this question in this case as in 
our view the repeal of the U. P, Agri- 
culturists’ Relief Act would not affect 
the decision, the decree for redemption 
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having been passed by the lower court 
in the year 1945, long before the Zamin- 
dari Abolition and Land Reforms Act 
came into force.” 

In my cpinion, Section 12 of the Agri- 
culturists’ Relief Act only gives a short 
and inexpensive remedy to an agricul- 
turist to redeem his mortgage instead of 
resorting to the costly and dilatory pro- 
ceedings of filing a regular suit for re- 
demption. under the provisions of 
O. 34 of the Code of Civil Procedure. 
In other respects, once it is held that 
the applicants are entitled to redeem and 
their application for redemption is allow- 
ed, provisions of S. 12 shall have full 
play (sic) the entire mortgaged property 
or its equivalent which is available in 
the hancs of the mortgagees, has to be 
redeemed and the mortgagees cannot he 
allowed to retain any part of the mort- 
gaged property by placing reliance on 
Section 339 read with List I of Sch. III 
of the U. P. Zamindari Abolition and 
Land Reforms Act.. 


T. I accordingly allow this ap- 
peal and modify the decree passed by 
the court below to this extent that the 
plaintiff-appellants shall be entitled to 
redeem the entire mortgaged property on 
their depositing Rs. 1000/-. The plain- 
tiff-appellants are allowed further time 
of two months from this date to deposit 
this mortgage money in case they have 
not already done so. In the. circum- 
stances of the case, the parties shall 
bear their own costs of this Court. 

Appeal allowed. 
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Ram Bandhan and others, Appel- 
lants v. Guddar Ram, Respondent, 

Second Appeal No. 930 of 1964, D/- 
16-2-1971 against judgment and decree 
of Addl. Civil J, Azamgarh, D/- 14-1- 
1964. 

Transfer of Property Act (1882), 
S. 106 — Notice terminating tenancy and 
giving the tenant option to stay till the 
expiry of the statutory period or to 
vacate it earlier does not violate S. 106. 


Expression in notice, “Chhatwen 
mahine khali kardijia” held did not mean 
that the tenant was asked to vacate as 
soon as the sixth month started. ATR 
1963 All 581 & AIR 1964 All 260 (FB), 


Referred. (Paras 9 & 10) 
Cases Referred: Chronological Paras 
(1964) ATR 1964 All 260 (V 5i)= 

1963 All LJ 829 (FB), Gorakh 

Lal v. Maha Prasad Narain i 

Singh 10 
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(1963) AIR 1963 All 581 (V 50)= 
1963 All LJ 567, Ahmed Ali v. 


Mohd Jamal Uddin 8 
(1962) 1962 RD 187, Kashi Prasad 
Gupta v. Rup Narain 10 


Sripat Narain Singh, for Appellants; 
V. K. S. Chaudhary, for Respondent. 

JUDGMENT:— This is an appeal 
against the judgment and decree passed 
by the Additional Civil Judge, Azamgarh 
allowing an appeal against the judg- 
ment and decree passed by the II Addi- 
tional Munsif, Azamgarh. 

2e The facts giving rise to this 
appeal are as follows. 

3. The plaintiff is the owner of a 
house situated in Rani Ki Sarai, Pargana 
Nizamabad, district Azamgarh. This 
house was rented to the defendants on 
an annual rent of Rs. 100.00. The defen- 
dants installed a flour mill in that house. 
A notice was served on the defendants 
that they were in arrears of rent for 
more than a year and had not paid it, 
therefore, the tenanty was terminated 
and the defendants were asked to vacate 
the premises. Another notice Ex, A5 
was also served on the defendants before 
the expiry of the period mentioned in 
the earlier notice. As the defendants 
did not vacate the house, therefore, the 
plaintiff filed this suit for arrears of 
rent and ejectment of the defendants. 

4, The defendants contested the 
suit and‘inter alia pleaded that the notice 
was invalid. 

5. The learned trial court held 
that the earlier notice was waived by 
the plaintiff and as the suit was filed 
before the time given in the second 
notice had expired, therefore, the suit 
for eiectment was premature. On this 
finding, the trial court decreed the suit 
for arrears of rent only. Being dissatis- 
fied, the plaintiff filed an appeal before 
the lower appellate court. The lower 
appellate court held that the notice was 
valid and decreed’ the suit for ejectment 
as well. Being dissatisfied, the defen- 
dants-appellants have filed this second 
appeal in this Court. i 

6. The first point which was 
argued in this appeal was that even if 
the finding of the lower appellate court 
that by Ex. A.14, the notice was not 
waived by the plaintiff because he serv- 
ed another notice Ex, A.5 is correct, the 
suit for ejectment should not have been 
decreed because the notice Ex. A.14 was 
against the provisions of Section 106 of 
the Transfer of Property Act. 

7. The main ground on which the 
notice Ex. A.14 was assailed was that 
there was a mention in it that the defen- 
dants should vacate the premises in the 
6th month. The learned counsel for the 
appellants contended that the parties 


AER. 


agreed that the tenancy was year to 
year and, therefore, six months’ clear 
notice was necessary for ejectment of the 
defendants and as the defendants were 
not given clear six months’ notice, there- 
fore, the notice was invalid. The re- 
levant words used in the notice was “aur 
makan nimlikhit jismen suplog bataur 
kiraye dar hain chhatwan mahina khali 
kardijia”. This notice is dated 22-12- 
1959 According to the learned counsel 
for the appellants, the defendants were 
entitled to occupy the house for six 
months after receipt of the notice and 
as a clear period of six months was not 
mentioned in the notice, therefore, on 
the basis of this notice, the defendants 
should not have been ordered to vacate 
the house. The learned counsel for the 
respondent contended that the words 
“chhatwen mahine” did not mean that 
the defendants were asked to vacate the 
premises in the beginning of the sixth 
month, According to the learned coun- 
sel for the respondent the expression 
“chhatwen mahine” meant that the 
defendants-appellants were to reside in 
the house for six months and then to 
vacate it. 

8. The other argument of the 
learned counsel for the defendants-ap- 
pellants was that the notice Ex. A.14 
dated 22-12-1959 must have been receiv~ 
ed by the defendants a day or two efter 
it was posted and, therefore. the defen- 
dants was not given six months’ clear 
time from the date of the receipt of the 
notice. According to him, the ackn. w- 
ledgment receipt which was filed showed 
that the notice Ex. A.14 was received’ 
by the defendants on 22-12-1959. Ac- 
cording to the plaintiff-respondent, the 
plaintiff meant that the defendants were 
to reside in the premises till the expiry 
of six months after the date of the 
receipt of the notice and then to vacate 
the house. 

In Ahmed Ali v, Mohd. Jamal Uddin, 
1963 All LJ 567 = (AIR 1963 All 581), 
this very question came up for decision 
before this Court. In this case, the ten- 
ancy was from month to month and in 
the notice which was given to the defen- 
dant. it was mentioned that the defend- 
ant was to vacate the premises in that 
case on the 30th day. after receipt of the 
notice by the defendant of that case. It 
was argued in the appeal that the expres-- 
sion “on the 30th day” meant that the 
defendant was not given 30 days clear 
time after the date of the notice. While 
discussing with this aspect of the case, 
the Division Bench observed as below: 

“He used the present tense but it 
does not mean that he was terminating 
the tenancy in praesenti, the present 
tense is quite consistent with the termi- 
nation of the tenancy in future when 
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the act by which the tenancy is to ter- 
minate in future is done in praesenti. 
Since it was by the act of giving the 
notice that the tenancy was to be ter- 
minated, he could say ‘your tenancy is 
terminated.’ The tenancy of the res- 
pondent was terminated by the notice 
given by him and, therefore, on the date 
on which he gave the notice he could 
say ‘your tenancy is terminated.’ What 
he meant was ‘your tenancy is terminat- 
ed after the expiry of thirty days from 
the receipt of the notice’; this was made 
clear by the addition that he should 
vacate the accommodation on the 30th 
day after the receipt of the notice. There 
is undoubtedly a distinction between ter- 
minating the tenancy at once and calling 
upon the tenant to deliver possession 
after 30 days and terminating tenancy 
after 30 days: in the former case the 
relationship of landlord and tenant comes 
to an end at once and the tenant is 
given a right to remain in possession for 
30 days either as a licensee or as a ten- 
ant on sufferance, whereas in the latter 
case he remains a tenant for 30 days. 
But it is clear from the notice that the 
appellant did not intend to terminate 
the tenancy on the date on which he 
gave the notice: he did not give the res- 
pondent a right to remain in possession 
for 30 days as his licensee or a tenant 
on sufferance after the termination cf 
his tenancy. He meant to retain him 
as his tenant for 30 days,” 


9. In the instant case, the land- 
Jord clearly mentioned in the notice Ex. 
A.14 that “aupko makan men bataur 
kirayadar rakhna manzoor nahin hai”, 
and then it was mentioned that “Chhate- 
wen mahine khali kardijia”. A reading 
of the notice will leave no room for 
doubt that ‘the tenancy of the defend- 
ants was terminated by the notice after 
expiry of the period of six months and, 
therefore, it was mentioned that in the 
6th month, the defendants were to vacate 
the house. This did not mean that in 
the beginning of 6th month, the defend- 
ants were to vacate the house. The 
defendants were given the statutory 
period of six months to stay in the house 
as a tenant and then to vacate the house 
and, therefore, the above argument has 
no force in, it. 

10. The view taken in 1963 AH 
LJ 567 = (AIR 1963 All 581) (supra) was 
affirmed in the Full Bench case of 
Gorakh Lal v. Maha Prasad Narain 
Singh, (1963) All LJ 829 = (AIR 1964 
All 260 (FB)). Earlier a Division Bench 
had taken a contrary view in Kashi 
Prasad Gupta v. Rup Narain, (1962 RD 
187). The view taken in Kashi Prasad’s 
case, 1962 RD 187 was overruled by the 
Full Bench case referred to above. The 
Full Bench observed as below: 
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“After the termination of the ten- 

ancy the tenant would have no right to 
continue to remain in possession of the 
premises and consequently it is obvious 
that he has to vacate the premises be- 
fore that point of time. It cannot be 
the purpose of the law to permit the 
tenant to remain in illegal possession of 
the premises even for one moment. 
There is no provision in law authoris- 
ing a tenant to continue to remain in 
possession of the premises without the 
consent of the landlord after the expiry 
of his tenancy even for the purpose of 
vacating the premises. As of necessity, 
therefore, the tenant has to vacate the 
premises within the period allowed to 
him by the law. It is his choice whe- 
ther to vacate it on the last moment of 
the thirtieth day or a little earlier ac- 
cording to’ his convenience. The words 
used in the present notices asking the 
tenant to vacate the premises within 
thirty days from the date of service of 
the notice only fix the outer limit by 
which the tenant must vacate. The limit 
fixed is the last moment of the thirtieth 
day of the notice,” 
Similarly in this case, the landlord ter- 
minated the tenancy and wrote to the 
tenant that after expiry of the statutory 
period, the tenant was to vacate the pre- 
mises. As the tenancy was from year to 
year, therefore, the statutory period was 
six months and this is why the plaintiff 
mentioned in the notice “chhatwen 
mahine khali kardijia.” This clearly 
meant that the defendants had option to 
stay in the house till the expiry of the 
statutory period or to vacate it earlier. 
This did not mean that the tenant was! 
asked to vacate the premises as soon ss! 
the sixth month started. In view of this, 
the notice Ex. A.14 was not illegal or; 
against the provisions of Section 106 of; 
the Transfer of Property Act. 


1i. Both the courts below held 
that the appellants were in arrears of 
rent and this matter is concluded by 
findings of fact. The defendants-appel- 
lants was in arrears of rent for more 
than a year and the suit was rightly 
decreed for Rs. 125.00 as arrears of rent 
with interest. The lower appellate court 
rightly held that the notice Ex. A.5 was 
served by the plaintiff on the defendants 
before the period of the notice Ex, A.14 
had expired and, therefore, the service 
of the notice Ex. A.5 did not amount to 
waiver of the earlier notice. 


12. In view of the above, the ap- 
peal fails. It is hereby dismissed. 
Costs easy. 

Appeal dismissed. 
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(V 58 C -133) 
R. S. PATHAK AND R. L. GULATI, JJ. 

State of Uttar Pradesh, Petitioner 
v. The Inter-State Transport and others, 
Respondents. 

Civil Mise. Writ No. 3360 of 1967, 
D/- 21-5-1971. 

(A) Motor Vehicles Act (1939), Sec- 
tion 42 (1) and (3) — Exemption from 
obtaining permit. 

U. P, Government Roadways is not 
exempt from obtaining permit and cor- 
responding counter signatures from the 
Delhi State authorities for plying trans- 
port vehicles within that State. {X- 
Ref:—.(1) U. P. Road Transport Services 
(Development) Act (9 of 1955), S. 10 (1) 
(a) (f), (2), U. P. Motor Vehicles Rules 
(1940), R. 70-A). + (Para 19) 

(B) Motor Vehicles Act (1939), Sec- 
tion 63-A — Inter-State Transport Com- 
mission is competent to entertain dis- 
putes between two States in respect of 
plying transport vehicles of one State 
over that part of inter-State routes which 
falls within the other State. (Para 12) 

This jurisdiction of the Commission 
may be said to be excluded only in res- 
pect of matters covered by Chapter IV-A 
of the Act. The undertaking cannot 
claim general immunity merely because 
it operates its vehicles pursuant to a 
scheme under that Chapter. (Para 14) 


(C) Motor Vehicles Act (1939), Sec- 
tion 42 (3) (a) and (f) — U. P. Govern- 
ment Roadways being a commercial en- 
terprise is not exempt from obtaining 
permit under S. 42 (3) (a) — This con- 
dition cannot be circumvented by say- 
ing that the transport vehicles are used 
for public purpose as contemplated under 
S. 42 (3) (f). (Para 17) 

(D) Motor Vehicle Rules (1940), 
R. 70-A — Public purpose — Plying of 
transport vehicles by U. P. Government 
Roadways, though an activity in public 
interest, is not a public purpose — (X- 
Ref:— Motor Vehicles Act (1939), Sec- 
tion 42 (3) (f)). AIR 1963 All 301, Rel. 
on. (Para 18) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 All 301 (V 50), 

Chandra Kishore v. State of 


U. P. 

(1962) AIR 1962 SC 1161 (V 49)= 
(1962) Supp 3 SCR 105, Satya 
Narain Singh v. District Engineer U8 

(1954) AIR 1954 SC 728 (V 41)= 
1955 SCR 707, Saghir Ahmad v. 

State of U. P. 2 
~K. N. Singh, for Petitioner; G. P. 
Dixit, for Respondents. : 
PATHAK, J.:— The State of Uttar 

Pradesh filed these petitions under Arti- 
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cle 226 of the Constitution against the 
order dated January 17, 1966 of the 
Inter-State Transport Commissioner, 
New Delhi and the order dated August 
26, 1967 of the Inter-State Appellate 
Tribunal, New Delhi. 

2. The State of Uttar Pradesh, 
through its Transport Department, plies 
stage carriages on a number of routes 
which lie partly within Uttar Pradesh 
and partly within Delhi. The State 
Transport undertaking is referred to 
as the P. Government Roadways. 
In respect of some of the. routes, 
the ‘Transport Department has been 
plying the vehicles from as long 
ago as 1950 or even from before. 
Originally, they were plied pursuant to 
executive orders issued by the State 
Government. Subsequently, the U. P. 
Legislature enacted the U, P. State Road 
Transport Act, 1950 under which the 
operation of the vehicles of the State 
Transport undertaking on those routes 
was validated. The Act was struck down 
by the Supreme Court in Saghir Ahmad 
v. State of U. P., AIR 1954 SC 728. The 
U. P. Legislature then enacted the U. P. 
Road Transport Services (Development) 
Act, 1955. It came into force with re- 
trospective effect from June 18, 1951, 
and under Sections 19 and 20 the plying 
by the State Transport undertaking on 
the routes was validated, 

3. The routes covered by this 
petition and so validated are the Meerut- 
Delhi, Dehradun-Delhi, Hardwar-Delhi, 
Moradabad, Garhmukteshwar Hapur- 
Delhi, Agra-Delhi via-Eulandshahr and 
Mathura-Delhi routes, Except for the 
last route, ten kilometers of each route 
lie in the State of Delhi. In the case of 
the Mathura-Delhi route, nineteen Kilo- 
meters lie in the State of Delhi. After 
the enactment of the U. P. Act of 1955, 
a scheme for the operation of the U. P. 
Government Roadways on the Buland- 
shahr-Delhi route to the complete ex- 
clusion of private operators was finalis- 
ed under that Act on September 29, 1956. 
Ten kilometers of this route lie in the 
State of Delhi. The petitioner says that 
the U. P, Government Roadways have 
been operating on some of the aforesaid 
inter-State routes with the concurrence 
of the Delhi State authorities without 
obtaining any permits or counter-signa- 
tures. 

4. The Motor Vehicles (Amend- 
ment) Act, 1956 was enacted by Parlia- 
ment and came into force on February 
16, 1967. So far as is relevant here, it 
inserted two distinct sets of provisions 
in the Motor Vehicles Act. Section 63-A 
to. Section 63-C were added in Chapter 
IV and provided for an Inter-State 
Transport Commission having jurisdic- 
tion over areas or routes common to two 
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or more States. Chapter IV-A, consist- 
ing of Sections 68-A to 68-I, provided 
for the preparation and finalisation and 
implementation of schemes of road trans- 
port services by State Transport under- 
takings. One of the schemes provided 
for the operation of the U. P. Govern- 
ment Roadways on the Saharanpur- 
Delhi route, ten kilometers of which lie 
in the State of Delhi. The scheme re- 
ceived the approval of the Central Gov- 
ernment and was notified under Sec- 
tion 68-D (3) on September 29, %959, 


5. The U. P. Government Road- 
ways.has been operating upon the routes 
mentioned above without permits and, 
therefore, without counter-signatures on 
any permits. It seems that it is doing 
so relying on that it alleges to be an 
order dated August 5, 1958 under Sec- 
tion 10 (1) (a) of the U. P. Act of 1955 
which purports to exempt the U. P. 
Government Roadways from obtaining 
permits and refers in this connection to 
Section 42 (3) (a), of the Motor Vehicles 
Act. Reliance is also placed on R, 70-A 
of the Motor Vehicles Rules, added by 
a Notification dated February. 29, 1959, 
and purporting to have been made under 
Section 68 read with Section 42 (3) (£). 
Rule 70-A reads: 


“70-A. Public purposes for exemp- 
tion from permit—The use of transport 
vehicles owned by the State Govern- 
ment and operated by the U. P. Govern- 
ment Roadways in pursuance of a 
scheme which has been enforced under 
Chapter IV-A of the Motor Vehicles Act, 
1939 (Act 4 of 1939) as amended by the 
Motor Vehicles (Amendment) Act, 1956 
(Act 100 of 1956) for providing an effi- 
cient, adequate, econornical and property 
co-ordinated road transport service in 
Uttar Pradesh, shall be a publice pur- 
pose within the meaning of Clause (f) to 
sub-section (3) of S. 42, for exemption 
under the sub-section from the provi- 
sions of sub-section (4) of S. 42.” 


6. On March 8, 1958, the Central 
Government made an order constituting 
an Inter-State Transport Commission 
under Section 63-A (1) and authorising 
it to perform the functions specified in 
Cis. (a), (b) and (c) of S. 63-A (2) 

7. It appears that the Delhi Ad- 
ministration represented to the Inter- 
State Transport Commission against the 
U. P. Government Roadways plying on 
the portion of the inter-State routes 
lying within the State of Delhi without 
permits or counter-signatures from the 
Delhi Transport authorities. The com- 
mission invited the representatives of 
the Delhi Administration and the Gov- 
ernment of Uttar Pradesh for discussion, 
and when no agreement could be arrived 
at it made an order dated January 17, 
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1966 directing the U. P. Government 
Roadways to comply with Section 42 (1) 
and S. 63 so far as they related to the 
obtaining of permits and counter-signa- 
tures in respect of stage carriages 
operating on the inter-State routes be- 
tween Uttar Pradesh and Delhi. The 
Commission also directed the U. P, Gov- 
ernment to take steps to ensure compli- 
ance with the order within four months, 
The U. P. Government appealed to the 
Inter-State Appellate Tribunal, but | 
after hearing the parties the Tribunal `` 
dismissed the appeal by its order dated 
August 26, 1967. 

8. The case of the petitioner be- 
fore the Inter-State Transport Commis- 
sion and the Appellate Tribunal rested 
principally on the order said to have 
been made under Section 10 (1) (a) of 
the U. P. Act of 1955 dispensing with 
the need to obtain permits and counter- 
signatures in the case of the U. P. Gov- 
ernment Roadways and, alternatively on 
Rule 70-A of the U. P. Motor Vehicles 
Rules declaring that the plying of the 
U., P. Government Roadways on the 
inter-State routes was a public purpose 
and, therefore, they were exempt from 
the provisions of Section 42 (1). Both 
contentions were rejected. The Appel- 
late Tribunal held that what was alleged 
to be an order under Section 10 (1) (a) 
of the U. P. Act was not an order but 
a mere letter and it did not achieve the 
purpose of exempting the U. P. Govern- 
ment, Roadways from the need to ob- 
tain permits or to get them counter- 
signed, and that Section 42 (3) (a) to 
which it referred did not apply to the 
U. P. Government Roadways inasmuch 
as they constituted a commercial enter- 
prise, 


As regards Rule 70-A, the Appellate 
Tribunal held that the operation of the 
U. P, Government Roadways could not 
be described as a public purpose within 
the meaning of Section 42 (3) (f), and 
reliance was placed upon the decision 
of a learned single Judge of this Court 
in Chandra Krishna v. State of U. P, 
AIR 1963 SC 301. The submission on 
behalf of the State of U. P. that R. 70-A 
be treated as having been framed under 
Section 68-I (1) of the Motor Vehicles 
Act was repelled on the ground that the 
rule had been framed long before that 
section had come into force, and on the 
further ground that, as Section 68-F (1) 
itself contemplated the issue of a per- 
mit by the Regional Transport Authority 
to a State Transport undertaking on a 
notified route, Rule 70-A could not be 
ascribed to Section 68-I which envisag- 
ed the framing of rules for giving effect 
to the provisions of Chapter IV-A. The 
Appellate Tribunal also rejected the con- 
tention that the Inter-State Transport 
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Commission had no jurisdiction in the 
matter. . 

9, Two contentions have been 
raised before us on behalf of the peti- 
tioner. They are:-— 

1. The Inter-State Transport Com- 
mission had no jurisdiction in the dis- 
pute between the U. P, Government and 
the Delhi Administration concerning the 
plying of the U. P. Government Road- 
ways on the notified inter-State routes 
under Chapter IV-A. 

2. The U. P. Government Roadways 
is entitled to ply on the notified inter- 
State routes without the necessity of 
obtaining ` permits and, therefore, of 
counter-signatures on any permits. 

10, In respect of the contention 
that the Inter-State Transport Commis- 
sion had no jurisdiction, it is necessary 
at the outset to refer to a few provi- 
sions of the Motor Vehicles Act. Sec- 
tion 42 (1) requires the owner of a trans- 
port vehicle, using or permitting the 
use of any vehicle in any public place, 
to obtain a permit for that purpose 
granted or counter-signed by a Regional 
or a State Transport Authority or the 
Inter-State Transport Commission autho- 
rising the use of ‘that vehicle in that 
place. As we have seen the Inter-State 
Transport Commission is constituted 
under Section 63-A (1). As regards a 
State Transport Authority and Regional 
Transport authorities, power is confer- 
red under Section 44 (1) upon the State 
Government to constitute them. - The 
Regional Transport Authorities exercise 
and discharge their powers and functions 
in areas described as “regions” which 
are specified by Notification in respect 
of each Regional Transport Authority. 
The area specified as the region of a 
Regional Transport Authority is in no 
case less than an entire district, Where 
the route over which the vehicle is 
authorised to ply falls within the same 
transport region, the grant of a permit 
by the Regional Transport authority cf 
that region suffices to enable it to do so. 
Where. however, the route falls in two 
or more transport regions lying within 
the sames State. Section 63 (1) provides 
that a permit granted by the Regional 
Transport Authority of one region will 
not be valid in the other region unless 
the permit has been countersigned by 
the Regional Transport authority of that 
other region. Where the two regions 
through which the route passes lie in 
two different States, a permit granted in 
one of the States will not be valid in 
the other State unless countersigned by 
a Transport authority of that other 
State. : 

i. It is clear that the routes with 
which we are concerned are routes 
common to the State of. Uttar Pradesh 
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and the State of Delhi. The question 
is whether the Inter-State Transport 


Commission can have jurisdiction in res- 
pect of a dispute concerning the ‘opera- 
tion of the U. P. Government Roadways 
on those routes. Section 63-A (1) em- 
powers the Central Government to con- 
stitute an Inter-State Trarsport Commis- 
sion “for the purpose of developing, co- 
ordinating and regulating the operation 
of transport vehicles in respect of any 
area or route common to two or more 
States “(hereinafter referred as inter- 
State region) and conferring such other 
functions as may be prascribed under 
Section 63-C”. The rout2s common to 
two or more States, for tne purposes of 
convenient reference, are described as an 
“inter-State region.” Section 63-A (2) 
provides:— 

“(2). The Commission shall perform 
throughout an inter-State Region all or 
such of the functions as it may be autho- 
rised to do by the Central Government 
by notification in the official Gazette, 
namely: 7 

(a) to prepare schemes for the 
development, co-ordination or regulation 
of the operation of transport vehicles and 
in particular of goods vehicles in an 
inter-State region; 

(b) to settle all disputes and decide 
all matters on which differences of 
opinion arise in connexion with the 
development, co-ordination or regula- 
tion of the operation of transport vehi- 
cles in an inter-State region; 

(c) to issue directions to the State 
Transport Authorities or Regional Trans- 
port Authorities interested regarding the 
grant, revocation and suspension of per- 
mits and of counter-signatures of per- 
mits for the operation of transport vehi- 
cles in respect of any route or area 
common to two or more States; 


(d) to grant, revoke or suspend any 
permit or countersign any permit for 
the operation of any transport vehicle 
in respect of such route or area common 
to two or more States as may be speci- 
fied in this behalf by the Central Gov- 
ernment; 


(e) to perform such cther functions 
as may be prescribed by the Central 
Government under S. 63-C. 

If any direction issued by the State 
Government under Section 43 is repu- 
gnant to any direction made by the Com- 
mission under. Cl. (c) of sub-section (2), 
then, the direction of the commission, 


whether issued before or after the direc- 


tion issued by the State Government, 
shall prevail and the direction made by 
the State Government shall, to the ex- 
tent of the repugnancy, be of no effect.” 


0o R It is urged on behalf of the 
petitioner that the functicns set out in 
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Cls. (a) to (e) must be read as constitut- 
ing an integral code. The purpose cf 
the Commission being to develop, co- 
ordinate and to regulate the operation of 
transport vehicles in respect of an inter- 
State region, the function of a commis- 
sion under Cl. (a) is ‘to prepare a 
scheme, under Cl. (b) to settle all dis- 
putes and differences arising in relation 
to such scheme, and for the purpose of 
implementing that particular scheme to 
exercise the functions mentioned in 
Cls. (c), (d) and (e), It is contended 
that the functions mentioned in Cls. (b) 
to (e) relate solely to the scheme pre- 
pared under Cl. (a), and cannot be ex- 
ercised in relation to transport vehicles 
plying otherwise. In this connection 
our attention has also been invited to 
Rule 21 of the Inter-State Transport 
Commission Rules, 1960. We are unable 
to accept the contention. Nothing in the 
Act and in the Rules leads us to the 
conclusion that the clauses of S. 63-A (2) 
must be read and applied together or 
not at all. 


Having regard to the heirarchy of 
authorities created under the different 
provisions of Chapter IV, and the pur- 
poses and functions for which they are 
contemplated, it seems that while the 
Regional Transport Authority is confer- 
red jurisdiction in respect of a region 
within the State, and the State Trans- 
‘port Authority is conferred jurisdiction 
throughout the State, it was found neces- 
sary to provide for an Inter-State Trans- 
port Commission enjoying jurisdiction in 
respect of an area or route common io 
two or more States. Before provision 
was made for it by inserting Ss, 63-A to 
63-C there was no authority which ex- 
ercised jurisdiction over the entire araa 
or route common to two or more States. 
The arrangement provided so far under 
the State was the grant of a permit by 
a transport authority of one State and 
its countersignature by a transport 
authority of the other State. With tHe 
increase of motor transport across State 
boundaries, it became necessary to 
create a body having supra Statal juris- 
diction. The importance of inter-State 
routes had increased and there was an 
urgent need for ensuring a free flow of 
commerce throughout the country. For 
that purpose, provision was made for 
Inter-State Transport Commission with 
the object of developing, co-ordinating 
and regulating the operation of trans- 
port vehicles in respect of inter-State 
regions. The preparation of schemes 
devoted to that purpose is only one of 
the function of the Inter-State Transport 
Commission. With the growing volume 
of inter-State transport, disputes and 
differences could be envisaged between 
the transport Authorities of different 
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States, and so far there was no adminis- 
trative authority armed with the juris- 
diction to resolve such disputes and dif- 
ferences. Provision for that, therefore, 
was also made and the Inter-State 
Transport Commission was given that 
authority. The Commission can exercise 
that jurisdiction not only in respect of 
the operation of transport vehicles pur- 
suant to a scheme prepared by it but 
also in respect of the existing operation 
of transport vehicles across State boun- 
daries. Under Cl. (c) of S., 63-A (2) the 
Commission has been given the power 
to issue directions to State Transport 
Authorities and to Regional Transport 
Authorities in respect of permits and 
countersignatures concerning transport 
vehicles operating over an area or route 
common to two or more States. Such 
a power is essential in order to ensure 
the effective execution of any decision 
rendered by the Commission in the dis- 
putes and differences mentioned above. 
The power of the Commission in this 
respect, as is clear from the amendment 
introduced subsequently in Section 63-A 
(2) by the Motor Vehicles (Amendment) 
Act of 1969, prevails over any directions 
issued by the State Government under 
Section 43. 

It will also be noticed that the power 
conferred upon the Regional Transport 
Authorities and the State Transport 
Authorities under the other provisions 
of Chapter IV in respect of routes or 
areas common to two or more States 
can be superseded entirely and vested in 
the Commission upon a notification in 
that behalf by the Central Government `’ 
under Section 63-A (2) (d). Upon such 
notification, Section 63-A (5) provides for 
the supersession of the powers and func- 
tions of the Regional Transport Autho- 
rities and the State Transport Authorities 
concerned so far as inter-State routes 
and areas are concerned. It will, there- 
fore, appear that the Inter-State Trans- 
port Commission, was competent to en- 
teriain the dispute which had arisen be- 
tween the State of Uttar Pradesh and 
the Delhi Administration in respect of 
the plying of the U, P. Government 
Roadways over that part of the inter- 
State routes which falls within the State 
of Delhi. 


13. But it is contended for the 
petitioner that the routes in question are 
notified routes, that is to say, routes in 
respect of which schemes have been pre- 
pared, finalised and approved under 
Chapter IV-A, and, it is said, in respect 
of notified routes the commission has no 
jurisdiction. For the purposes of this 
case, we may assume that the Inter- 
State Transport Commission has .no 
power to interfere with the operation 
and implementation of a scheme pre~ 
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pared, finalised and approved under 
Chapter IV-A. It has not been shown, 
that any of the approved schemes with 
which we are concerned specifically con- 
template that the U. P. Government 
Roadways will, operate on the routes in 
question without permits at all and that, 
therefore, no countersignatures will be 
needed. The Appellate Tribunal has 
specifically referred to this in para 8 of 
its order. It observes:— 

‘It may be mentioned that the 
scheme framed by the U. P. Government 
and approved by the Government of 
India does not itself say that no permits 
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would be needed by the State Govern-- 


ment vehicles on the Inter-State routes.” 
Nothing has been shown to us to indi- 
cate that this observation is incorrect, 
and that the schemes themselves dispense 
with the need for permits and counter- 
signatures. Reference has been made ‘to 
Section 68-B which declares that the 
provisions of Chapter IV-A and the rules 
and orders made thereunder shall have 
effect notwithstanding anything inconsis- 
tent therewith contained in Chapter IV 
of this Act or in any other law for the 
time being in force or in any instrument 
having effect by virtue of any such law. 
In view of what we have said, Sec- 
tion 68-B can be of no assistance to the 
petitioner. No provision of Chapter IV-A 
or of any rule or order made thereunder 
necessarily envisages that a State Trans- 
port undertaking will operate its vehi- 
cles without permits. On the contrary, 
express provision has been made by Sec- 
tion 68-F for the grant of permits in 
respect of such vehicles. 


14, Our attention has been in- 
vited, on behalf of the petitioner, to the 
proviso to Section 68-D (3). That pro- 
viso requires that before a scheme under 
Chapter IV-A can be considered to be 
an “approved scheme,” if it relates to 
an inter-State route it must receive the 
previous approval of the Central Gov- 
ernment. It is urged that the previous 
approval of the Central Government was 
in fact received and, therefore, it must 
be taken that there could be no objec- 
tion to the plying on the inter-State 
routes by the U. P; Government Road- 
ways without obtaining permits. Now, 
if the schemes had indeed provided for 
dispensing with such permits, it may 
have been necessary to investigate the 
merits of the point, but as nothing to 
that effect has been shown to us we fail 
to see how the approval of the Central 
Government to any of the schemes can 
carry the case of the petitioner any 
further. It may be that to the extent 
that action is taken pursuant to a scheme 
finalised under Chapter IV-A the juris- 
diction of the Inter-State Transport 
Commission is excluded. But where 
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some thing is done by the State Trans- 
port undertaking beyond the terms of 
the approved scheme in relation to an 
inter-State region, we are unable to hold 
that an immunity has been conferred 
from the jurisdiction of the commission, 
The jurisdiction of the commission ex- 
tends to all transport vehicles operating 
on an inter-State route, and in respect 
of the vehicles of a State Transport 
undertaking that jurisdiction may be 
said to be excluded only in respect of 
matters covered by Chapter IV-A. No 
general immunity can be claimed by a 
State Transport undertaking from the 
provisions of the Motor Vehicles Act 
merely because it operates its vehicles 
pursuant to a scheme under Chap. IV-A. 


15. The contention of the peti- 
tioner that the Irter-State Transport 
Commission had no jurisdiction to ən- 
tertain the dispute raised by the Deihi 
Administration, in our opinion, is with- 
out substance and must. be rejected, 

16, The next question is whether 
the U. P. Government Roadways is 
obliged to obtain permits and to have 
them countersigned when plying across 
the inter-State routes. Section 42 (1), 
as we have said, obliges every owner of 
a transport vehicle, who wishes’ to use 
or permits the use of the vehicle in any 
public place, to obtain a permit. Sec- 
tion 42 (3) details the cases where a per- 
mit is not necessary. At the relevant 
time it provided:— 

“(3) Sub-section 1) shall not apply— 

(a) to any transport vehicle owned 
by the Central Government or a State 
Government and used for Government 
purposes unconnected with any commer- 
cial enterprise; 

(b) to any transport vehicle owned 
by a local authority ar by a person acting 
under contract with = local authority and 
used solely for road cleansing, road 
watering or conservancy purposes; 

(c) to any transport vehicle used 
sdlely for police, fire brigade or ambu- 
lance purposes; 

(d) to any transport vehicle used 
solely for the conveyance of corpses; 

(e) to any transport vehicle used for 
towing a disabled vehicle or for remov- 
ing goods from a disabled vehicle to a 
place of safety; 

(ee) to any transport vehicle owned 
by a manufacturer >f automobiles and 
used solely for such purposes as may be 
approved by the Central Government; 


(f) to any transport vehicle used for 
any other public purpose prescribed in 
this behalf; 


(g) to any transport vehicle owned 
by, and used solely for the purposes of, 
any educational instizution which is re- 
cognised by the State ‘Government or 


1971 
whose managing committee is a society 
registered under the Societies Registra- 
tion Act, 1860 ee of pias 


(i) except i as TORY “otherwisė be pre- 

seribed, to any goods vehicle which is a 
light motor vehicle and does not ply for 
hire or reward or to any two-wheeled 
trailer with a registered laden weight 
not exceeding 800 kilograms drawn by 
a motor car.’ 
Under Cl. (a), a transport vehicle owned 
by a State Government may be plied 
without a permit provided it is used for 
a governmental purpose unconnected 
with any commercial enterprise. It is 
urged for the petitioner that the U. P, 
Government Roadways cannot be desc- 
ribed as a commercial enterprise. We 
are not satisfied from the material on 
the record that the contention has force. 
The activity in which the U. P. Govern- 
ment Roadways is engaged on the routes 
mentioned above was ‘carried on by 
commercial operators before they were 
excluded. The activity is instinct with 
a profit motive. The Appellate Tribunal 
has examined the matter and has also 
held that the U. P. Government Road- 
ways are a commercial enterprise. So 
far. as the order dated August 5, 1958 
said to have been made under S. 10 (1) 
(a) of the U. P., Act of 1955 is concerned. 
we have perused a copy of the docu- 
ment’ and we are unable to hold that it 
is an order of that description. Wo- 
where does it purport to be an order of 
the Government made under Section 10 
(1) (a) of the Act. On the contrary. it 
appears to be merely a communication 
from the Deputy Secretary to the U. P. 
Government to the Transport Commis- 
sioner, U. P. informing that the U. P. 
Government Roadways vehicles are ex- 
empt from the necessity of obtaining 
permits. The commmunication, it seems 
to us, is no more than the understand- 
ing of the U. P. Government on the 
question whether Section 42 (3) (a) ap- 
plies to the vehicles of the U. P. Gov- 
ernment. That does not have the force 
of law, and accordingly we hold that no 
advantage can be derived by the peti- 
tioner on the basis of the communication 
dated August 5, 1958. 


17. The second pillar on which 
the petitioner rests its case is R. 70-A. 
That rule merely purports to declare 
that the operation of the U. P. Govern- 
ment Roadways in pursuance of the 
scheme under Chapter IV-A is a public 
purpose within the meaning of Sec. 42 
(3) (£). A mere declaration to that effect 


cannot be pressed into service as a dec-` 


laration referable to Section 42 (3) (£) 
when the vehicles of the U. P. Govern- 
ment Roadways are being operated as a 
commercial enterprise. Section 42 (8) (a) 
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exhaustively deals with the cases of 
transport vehicles owned by a State 
Government. If they are used for a 
governmental purpose unconnected with 
any commercial enterprise they are en- 
titled to exemption from obtaining per- 
mits. If not, then by necessary implica- 
tion they are not entitled to that exemp- 
tion, The legal effect of Section 42 (3) 
(a) cannot be circumvented by declaring 
that vehicles owned by the Government, 
although used for a commercial enter- 
prise, are being used for a* public pur- 
pose with reference to Section 42 (3) (f). 
Section 42 (3) (a) impliedly excludes 
such transport vehicles from exemption. 
and indirectly the exemption cannot be 
attracted by having recourse to Sec- 
tion 42 (3) (5. > 

18. An attempt has been made to 
show that the plying of the U. P. Gov- 
ernment Roadways is a public purpose. 
Iù our opinion, that attempt cannot suc- 
ceed. It may be an activity in the public 
interest, but public interest and public 
purpose are two distinct concepts. Even 
if it is taken that the U. P. Governinent 
Roadways is engaged in an activity of 
public interest it cannot be regarded as 
a public purpose for that reason. In this 
connection the observations of  the- 
Supreme Court in Satya Narain Singh 
v. District Engineer, AIR 1962 SC 1161 
are relevant: 


“Certain activities will undoubtedly 
be regarded as public services, as for 
instance, those .undertaken in the ex- 
ercise of the sovereign power -of the 
State or of governmental functions. About 
these, there can be no doubt. Similarly 
a pure business undertaking though run 
by the Government cannot be classified 
as public service. But where a parti- 
cular activity concerns a public utility 
a question may arise whether it falls in 
the first or the second category ........0..6 
It may be that plying stage carriage 
buses even though for hire is an acti- 
vity undertaken by the Government for 
ensuring the people a cheap, regular and 
reliable mode of transport and is in that 
sense beneficial to the public. It does 
not, however, cease to be a commercial 
activity if it is run with profit motive. 
Indeed even private operators in order 
to attract custom are also interested in 
providing the same facilities to the public 
as the Government undertaking provides. 
Since that is so, it is difficult to see what 
difference there is between the activity 
carried on by private individuals and 
that carried on by Government. By 
reason of the fact that a commercial 
undertaking is owned and run by the 
State it does not ipso facto become a 
public service. It is not disputed before 
us that the Roadways Department of the 
Government of U. P. is running a pro+ 
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fit making and a profitable activity by 
excluding every kind of competition, In 
the circumstances, therefore we find it 
impossible to hold that its vehicles cros- 
sing over ferries can be graded as cros- 
sing on public service.” 

We are of opinion that the plying of its 
vehicles by the U. P. Government Road- 
ways cannot be described as a public 
purpose. When the legal content of the 
expression “public purpose” cannot rea~ 
sonably lend itself to the activity pursu- 
ed by the vehicles of the U. P. Govern- 
ment Roadways, the State Government 
was not competent under the guise of its 
rule making power under Section 68 to 
frame a rule-making that declaration. 
Some indication of what is intended by 
the expression “public purpose” in Sec- 
tion 42 (3) (f) is proved by the matters 
mentioned in the preceding clauses. 
Section 42 (3) (f) speaks of “any other 
public purpose” thereby indicating its 
true scope. In the opinion that the ply- 
ing of the vehicles by the U. P. Govern- 
ment Roadways cannot be justified on 
the basis of Rule 70-A. and that R. 70-A 
is invalid, we are fortified by the view 
taken by Oak, J. in Chandra Krishna v. 
State of U. P. (supra). We have already 
pointed out that in respect of the vehi- 
cles operated by a State . Transport 
undertaking pursuant to a scheme under 
Chapter IV-A, 68-F envisages the 
grant of permits. If it were intended 
that an exemption from the obligation 
imposed by Section 42 (1) was necessari- 
ly intended in the case of such vehicles, 
Section 68-F would not have been enact- 
ed. and on the contrary an appropriate 
provision would have found place in 
Section 42 (3). 

19. Therefore, neither the com- 
munication of August 5, 1958 nor R. 70-A 
can avail the petitioner for the purpose 
of plying the transport vehicles of the 
U. P. Government Roadways within the 
State of Delhi without a permit and a 
corresponding countersignature. 


20. It is then urged on behalf of 
the petitioner that an agreement had 
been arrived at between the State 
Transport Authorities of the two States, 
Uttar Pradesh and Delhi, reciprocally ex- 
tending an immunity concerning their 
respective transport vehicles from the 
necessity of obtaining permits and to get 
them countersigned. We are not satis- 
fied from the material before us that any 
such agreement was in force concerning 
the routes mentioned above at the rele- 
vant time. 

21. An objection was raised on 
behalf of the respondent that this Court 
has no jurisdiction to grant any relief 
upon this petition inasmuch as the im- 
pugned orders have been passed by 
authorities situated outside the State of 
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Uttar Pradesh, Inasmuch as, in our 
opinion, this petition has no force on the 
merits, it is not necessary to consider 
this objection. 

22. The petition is dismissed with 
costs. 
i Petition dismissed. 
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Smt. Phuljhari Devi, Appellant v. 
Mithai Lal and others, Respondents. 

Second Appeal No. 2440 of 1964, D/- 
17-5-1971 from judgment and decree of 
Ora Prakash Mehrotra, Temporary Civil 
and S. J. Varanasi, D/- 30-5-1964. 

(A) Civil P. C. (1908). S. 100 — New 
plea — A plea that a particular contract 
is void for uncertainty under S. 29 Con- 
tract Act being one of pure law can be 
raised for the first time at the hearing 
of second appeal. (Para 12) 

(B) Specific Relief Act (1963), S, 14 
— Specific performance is an equitable 
relief and the contract of sale of which 
specifice performance is sought must be 
definite and precise — If it is uncertain 
no oral evidence is admissible to add to 
its terms and the contract would be void 
under S. 29, Contract Act — (X-Ref:— 
Contraet Act (1872), S. 29) — (X-Ref:— 
Evidence Act (1872), Ss. 91 and 92) 

(Para 12) 

(C) Civil P. C. (1968), S. 100 — 
Finding of fact — A finding as to deli- 
very of possession is one of fact and 
when it is based on a misconstruction of 
an important piece of documentary evi- 
dence it is vitiated by an error of law 
and can be challenged in second appeal. 
AIR 1958 All 699, Foil. ae 13) 

(D) Conort Act (1872), S. 187 — 
Husband and wife — A contract of sale 
executed by the husband in regard to 
land owned by his wife only cannot bind 
the wife unless it is proved that the 
husband had the authority either ex- 
press or implied to act on behalf of his 
wife — (X-Ref:— Husband and wife) — 
(X-Ref:— Section 186) — (X-Ref:— Evi- 
dence Act (1872), S. 114) — (Case law 
discussed). (Paras 14, 16 to 19 & 27) 

There is no presumption that a hus- 
band has authority to act on behalf of 
his wife to sell her property. Implied 
agency within the meaning of Sec. 187, 
Contract Act arises from the conduct or 
situation of the parties or necessity. 

(Paras 14, 16) 

Agency of necessity arises when- 
ever a duty is imposed upon a person to 
act on behalf of another apart from con- 
tract, and in circumstances of emergency, 
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in order to prevent irreparable injury to 
the other person. It may also arise 
where *a person acts in‘ the other per- 
son’s. interest to preserve his property 
from destruction. (Para 17) 

The conditions which entitle a hus- 
band to act as an implied agent of his 
wife are that he could not communicate 
with his wife before executing the agree- 
ment and the course he took was neces- 
sary in the sense that it was in the cir- 
cumstances the only reasonable and 
prudent course to take and that he 
acted bona fide in the interest of his 
wife. Implied authority of agency does 
not. however, extend to acts which are 
outside the, ordinary course of business 
and which are neither necessary nor in- 
cidental to his authority. Where an act 
done by the husband is not done in the 
ordinary course of business the wife 
cannot be bound by such an act. 

(Para 18) 

(Extent of wife’s authority of neces- 
sity to act on behalf of her husband dis- 
cussed in para 19). 

. (Œ) Evidence Act (1872), Ss. 101 to 
104 — In atsuit by the vendee for speci- 
fic performance of an agreement by the 
husband to sell land belonging to wife 
the burden of proving that the husband 
had the implied authority of wife to sell 
her land is upon the plaintiff and not 
upon the subsequent transferee from the 
wife herself. (Para 28) 

(F) Evidence Act (1872), S. 18 — An 
admission made by one of the defen- 
dants can neither bind the co-defendants 
nor be evidence against them. (1875) 2 
Ind App 113 (PC), Rel. on. (Para 29) 

(G) Civil P. C. (1908), O. 8, R. 1 — 
A mere omission to file a written state- 
ment does not amount to admission of 
facts stated in the plaint. AIR 1935 Pat 
306 & AIR 1928 Lah 769 & AIR 1943 Cal 
319, Rel. on. (Para 30) 

(Œ) Civil P. C. (1998), S. 100 — 
New plea where in a suit for specific 
performance of an agreement to sell by 
the husband of his wife’s land the plain- 
tif did not plead in the plaint that the 
property had been purchased by the 
husband benami in the name of his wife 
no question of benami transaction arises 
in, second appeal. (Para 34) 

(©) Civil P. C. (1908), O. 41, R. 33 
read with R. 4 and O. 42, R. 1 — The 
power of High Court to pass any decree 
or order against the non-appealing de- 
fendants is only permissive and not im- 
perative. 

Thus, where a suit for specific per- 
formance of an agreement to sell land 
is decreed against the vendor as well as 
a subsequent transferee from him not- 
withstanding that the vendor did not 
put in appearance in the suit and an ap- 
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peal against the decree filed only by the 
transferee is also dismissed, the High 
Court in second appeal while dismissing 
the suit against the transferee will also 
set aside the decree against the vendor 
as it would be futile to pass a decree 
against the vendor «who had already 
transferred the property. (Para 37) 
Cases Referred: Chronological Paras 
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R. C. Ghatak, for Appellant; Vinod 


Swarup and Jagdish Swarup, for Res- 
pondents. 
JUDGMENT:— This is a defend- 


ant’s appeal arising out of a suit for speci- 
fic performance of a contract dated 16th 
November 1961 in respect of the land 
in dispute alleged to have been executed . 
by Uma Kant, defendant No. 3, on 
behalf of his wife, Smt. Subhani, defend- 
ant No. 4, in favour of the plaintiff. The 
appellant in this appeal is Smt. Phul- 
jhari, defendant No. 2 in the suit. She 
is the wife of Mohan Nath, who was 
defendant No. 1. 

2. The plaintiffs case was that 
the house of the plaintiff and defendants 
Nos. 1 and 2 were adjoining the land in 
dispute. According to the plaintiff, Uma 
Kant, defendant No. 3, husband of Smt. 
Subhani, defendant No. 4, was the real 
owner of the land in dispute and” had 
acquired the property benami in the 
name of his wife. It was alleged that 
on 16th November 1961 Uma Kant, 
acting as the agent of his wife, Smt. 
Subhani, entered into a contract with the 
plaintiff and with the consent of his 
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wife, defendant No. 4, agreed-to execute 
a sale deed of the land in dispute in 
favour of the plaintiff for.a consideration 
of Rs. 1,550/-. The plaintiff alleged that 
he paid Rs, 100/- as earnest money to 
Uma Kant, who executed a written 
agreement (Ex. 6). It was further alleg- 
ed by the plaintiff that it was agreed 
between defendant No. 3 and the plain- 
tiff that the remaining amount of Rupees 
1,450/- would be paid to defendants 
Nos. 3 and 4 by 31st .March 1962 and, 
thereupon, the plaintiff would be entitl- 
ed to get the sale deed executed in his 
favour but in case he failed to pay the 
balance amount of Rs. 1,450/- Uma Kant 
and Smt. Subhani, defendants Nos. 3 and 


4 respectively, would become entitled to- 


sell the land in dispute to any other per- 
son. According to the plaintiff, in pur- 
suance of the deed of agreement (Ex. 6), 
possession of the land was delivered to 
him and that defendants Nos. 1 and 2 
had full knowledge of the contract of 
sale (Ex, 6) executed by Uma Kant in 
favour of the plaintiff. The plaintiff 
further alleged that on ist March 1962 
Smt. Subhani, defendant No. 4, executed 
a sale deed in respect of the land in 
dispute in favour of Smt. Phuljhari, 
defendant No. 2 in the suit, and thus a 
breach of the agreement was committed 
by Uma Kant and Smt. Subhani, 
defendants Nos. 3 and-4 respectively. It 
was further alleged that Mohan Nath, 
defendant No. 1 took the sale in favour 
of his wife, Smt. Phuljhari, although 
both, Mohan Nath and Smt, Phuljhari, 
had full knowledge of the agreement 
dated 16th November 1961 executed by 
Uma Kant in favour of the plaintiff. 
Since Smt. Subhani had executed a sale 
deed in favour of Smt. Phuljhari, 
defendant No. 2, the plaintiff had to file 
the suit out of which this appeal has 
arisen. ' 


3. The suit was contested by 
Mohan Nath and Smt. Phuljhari, defend- 
ants Nos. 1 and 2, only. The defendants 
Nos. 3 and 4 did not contest the suit. 
The defendants Nos. 1 and 2, in their 
written statement, denied that Uma 
Kant, defendant No. 3, was the real 
owner of the land in dispute and also 
denied the execution of any contract of 
sale in respect of the land in dispute 
with the plaintiff. “According to the con- 
testing defendants .it was Smt. Subhani, 
defendant No. 4 who was the owner of 
the land in dispute and that she had 
validly sold it to Smt. Phuljhari, defend- 
ant No. 2. It was also pleaded that the 
agreement (Ext. 6) executed by Uma 
Kant, defendant No. 3, in favour of the 
plaintiff was invalid and unenforceable. 
Tt was urged that, in any case, Smt. 
Phuljhari, defendant No. 2, was a bona 
fide purchaser for value and, as such, 


Phuljhari Devi v. Mithai Lal (Seth J.) 


A.I. R. 


the plaintiffs suit for specific perfor- 
mance could not be decreed. 

1. Whether the property in sttit was 
purchased by defendant No. 3 benami 
in the name of his wife defendant No. 4? 
If so is defendant No. 3 real owner of 
the property? 

2. Whether defendant No. 3 ever 
executed any agreement to sell the pro- 
perty in favour of the plaintiff on 16-11- 


1961? If so is that agreement valid and 
enforceable? 
3. Whether defendant No. 2 is a 


bona fide purchaser for value without 
notice? If so its effect? 

4. Whether defendant No. 1 is not 
a necessary party? If so is the suit bad 
for mis-joinder? 


5. To what relief, if any, is the 


‘planitiff entitled? 


4, The trial court held that the. 
document, Ex. 6, dated 16th November 
1961, was admissible in evidence and it 
was established that the agreement dated 
16th November 1961, executed by Uma 
Kant, defendant No. 3, to sell the land 
in dispute in favour of the plaintiff, nad 
been reduced to writing. The learned 1st 
Addl. Munsif, Varanasi, also held that 
defendant No. 3, Uma Kant, was the 
agent of his wife, Smt. Subhani, and his 
authority as an agent to contract for the 
sale of the land in dispute in favour of 
the plaintiff was an implied. authority 
which could be inferred from the action 
of the agent and ‘by general course of 
conduct of husband and wife. In this 
connection the trial court observed as 
follows: 

"In general course of human con- 
duct it can be presumed that a husband 
acts on behalf of his wife. Defendant 
No. 4 has not been produced to deny 
that the agreement was executed on her 
behalf. In this circumstance it has been 
established that defendant No. 4 is wife 
of defendant No. 3 and. he therefore 
acted on behalf of defendant No. 4.” 


5. According to the trial court 
Ext. 6 was, therefore, valid and could 
not be challenged except by Smt. 
Subhani, defendant No. 4. The trial 
court held that Ex. 6 was duly executed 
and was a genuine and enforceable 
document. The trial court further held 
that the plaintiff was in possession of the 
land in dispute and that defendants 
Nos. 1 and 2 were not bona fide pur- 
chasers for value without notice as the 
plaintiff's possession over the land in 
dispute was sufficient notice to them. 
The trial court further held on issue 
No. 4 that the suit was not bad for mis- 
joinder of defendant No. 1. On these 
findings the trial court decreed the suit 
for specific performance of contract 
dated 15th November 1961 against all 
the defendants. 
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6. In appeal by Smt, Phuljhari, 
defendant No. 2 the lower appellate 
court also held that the agreement, Ex. 
6, was a genuine document, which was 
clear from the fact that Uma Kant, 
defendant No. 3, who was the executant 
of that document, had not come forward 
to contest the suit and was not examin- 
ed by the contesting defendant Nos. 1 & 
2 to deny the execution of the agree- 
ment. The lower appellate court agreed 
with the trial court that defendant No. 3 
did execute agreement Ex. 6 in favour 
of the plaintiff and that it was not a 
fictitious document. The lower appel- 
late court believed the evidence adduced 
by the plaintiff that money for purchas- 
ing the land in dispute in the name of 
Smt. Subhani was really paid by Uma 
Kant but the property stood in the name 
of Smt, Subhani and since the agree- 
ment Ex. 6 was executed on behalf of 
his wife, Smt. Subhani, it indicated that 
Uma Kant was acting as an agent on 
behalf of his wife. The following ob- 
servations of the lower appellate court 
are relevant in this connection: ' 


“Uma Kant and Smt. Subhani Devi 
being husband and wife there was an 
implied agency between them, especially 
when Smt. Subhani Devi does not come 
to challenge the act done by her hus- 
band. This does not leave the least 
doubt that the agreement Ex. 6 was ex- 
ecuted by Uma Kant as an agent and 
on behalf of his wife Smt. Subhani Devi. 
Thus even if it is said that Uma Kani 
was not the real owner of the property, 
it would not have any effect on the 
merits of this case because the agree- 
ment in question was executed by Uma 
Kant as an agent of Smt. Subhani Devi 
in whose name the property stood. It 
cannot, therefore, be said that the agree- 
ment Ex. 6 was not valid and enforce- 
able on the ground’ that Uma Kant was 
not the real owner of the “property.” 


T. The lower appellate court fur- 
ther held that Uma Kant had entered 
into an agreement with the plaintiff to 
sell the property for Rs. 1,550/- and 
further held that there was no doubt 
regarding the identity of the land in dis- 
pute and, therefore, it was immaterial 
if the survey number was not mention- 
ed in the agreement. The lower appel- 
late court was of opinion that defend- 
ants Nos. 3 and 4 had committed breach 
of agreement, Ext, 6, by executing the 
registered sale deed (Ex. A.3) dated 31st 
March 1962 in respect of the land in 
dispute in favour of Smt. Phuljhari, 
defendant No. 2. The lower appellate 
court further held that defendant No. 2 
was not a bona fide purchaser for value 
without notice of the previous agree- 
ment dated 1€th November 1961 in 
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favour of the plaintiff. According to the 
lower appellate court “the evidence and 
the circumstances clearly go to show 
that defendant No. 2 as well as her hus- 
band viz. defendant No. 1 had know- 
ledge of the previous agreement enter- 
ed into between defendants second-set 
and the plaintiff.” The lower appellate 
court also held that the plaintiff was 
delivered possession of the land in dis- 
pute by defendant No. 3 after the ex- 
ecution of Ex. 6. On these findings the 
lower appellate court dismissed the ap- 
peal of Smt. Phuljhari, defendant No. 2. 


8. Feeling aggrieved by the judg- 
ments and decree of the courts below 
defendant No. 2, Smt. Phuljhari: has. 
come up in second appeal to this Court. 


9. I have heard Sri R. C. Ghatak, 
learned counsel appearing for the ap- 
pellant, and Sri Shiva Prasad Sinha and 
Sri Sankatha Rai, learned counsel ap- 
pearing for the plaintiff respondent, 


10. Before discussing the con- 
tentions raised by Sri R. C. Ghatak it 
is necessary to give the details of Ex. 6, 
the agreement to sell the land in dis- 
pute, executed by Uma Kant, defendant 
No. 3. in favour of the plaintiff on 16th 
November 1961. The relevant portions 
of Ex. 6 are as follows: 

“Main, Sri Uma Kant Pande......... 
waste Smt. Subhani Devi 
rahnewala hun. Hamare aur Sri Mithai 
Secviesseentswceucess ke beech me apni 
1550 rupaye me tai 


pute are mentioned and the receipt of 
Rs. 100/- earnest money is aknowledg- 
ed. At the bottom of Ex. 6 there is a 
revenue stamp of 10 np. and across the 
revenue stamp there is a signature of 
‘Uma Kant Pande waste Smt. Subhani 
Devi’ and below it across the revenue 
stamp is signed ‘Uma Kant Pande’. At 
the bottom right hand of Ex. 6, dated 
16-11-1961 is mentioned. 


11. Sri R. C. Ghatak contended 
that the agreement .dated 16th Novem- 
ber 1961, (Ex. 6) executed by Uma Kant 
in favour of the plaintiff was void for 
uncertainty, Sri Ghatak referred to 
Section 29 of the Indian Contract Act 
which deals with agreements void for 
uncertainty and reads as follows: 

“Agreements, the meaning of which 
is not certain, or capable of being made 
certain, are void.” 


12. The learned counsel for the 
respondent, on the other hand, submitted 
that the contention raised by Sri Ghatak 
was never raised by the defendant in 
her written statement or before the 
courts below and no ground to that 
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effect is taken in the memo of appeal in 
this Court and hence the learned coun- 
sel for the appellant cannot be allowed 
to raise the contention. The submission 
made by Sri R. C. Ghatak is based on 
Section 29 of the Indian Contract Act 
and, it being a pure question of law, 
‘ean be raised in second appeal. In para- 
graph 1 of the plaint it was asserted 
that Uma Kant, defendant No. 3, was 
the real owner of the land. In other 
words, the plaintiff set up the title of 
Uma Kant in the land in dispute. In 
paragraph 5 -of the plaint it was again 
. reiterated that the land in dispute be- 
longed to Uma Kant and that it was he 
who gave possession of the land to the 
plaintiff. In Ex. 6, however, Uma Kant, 
at one place, calls the land as ‘apni 
Zameen’ but signs the agreement for his 
wife Smt. Subhani. In view of the 
above facts I find force in the sukmission 
made by Sri R. C. Ghatak that the plain- 
tiff himself was not certain whether the 
agreement. Ext. 6, was executed by 
Uma Kant on his own behalf or on be- 
half of his wife. In a suit for specific 
performance the contract of sale must be 
definite and precise and if it is uncer- 
tain it must be held to be void under 
Section 29 of the Indian Contract Act. 
Specific performance is an. equitable re- 
lief and the contract of which specific 
performance is sought must appear to be 
correct and precise and no oral evidence 
was admissible to add to the terms or 
contents of Ex. 6. (See Sections 91 and 
92 of the Evidence Act). It must. there- 
fore, be held that the contract of sale, 
Ex. 6, was void for uncertainty. 


13. Sri R. C. Ghatak next con- 
tended that the agreement of sale dated 
16th November 1961, Ex. 6, did not pur- 
port to be executed by Uma Eant as 
agent of his wife, Smt. Subhani, nor did 
it provide for immediate delivery of 
possession of the property to the pro- 
posed vendee and the courts below have 
misread and misconstrued Ex. 6. In 
Ex. 6 no mention has been made that 
possession of the land was delivered to 
the plaintiff by Uma Kant. There were 
two witnesses who witnessed the execu- 
tion of Ex. 6, viz. Ram Chandra Chauhan 
and Heera Lal, but none of them was 
produced to testify the possession of 
land which was delivered to the plaintiff 
in vonsequence of the agreement to sell. 
It must, therefore, be held that the courts 
below have misconstrued and misread an 
important piece of documentary evi- 
dence, viz. Ex. o The learned counsel 
yor the respondent sirenuously argued 
that the finding that possession was 
delivered to the plaintiff by Uma Kant 
is a finding of fact and is not open to 
challenge in second appeal. It was held 
4y a Division Bench of this Court in 


Phuljhari Devi v. Mithai Lal (Seth. J.) 
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Buddha v. Balwanta, (AIR 1958 All 699) 
that a finding of fact may be vitiated 
by error of law, for example, failure to 
consider important evidence or on mis- 
reading or misinterpretation of evi- 
dence. 


14. Sri R. C. Ghatak next sub- 
mitted that the courts below have 
wrongly held that there existed an im- 
plied agency between Uma Kant and his 
wife, Smt. Subhani, and further sub- 
mitted that the findings of the lower ap- 
pellate court that Uma Kant was acting 
as agent of Smt. Subhani, was vitiated 
by an error of law. There was no evi- 
dence on record that: Uma Kant had 
authority on behalf of his wife to enter 
into a contract of sale of the land be- 
longing to his wife, There is no pre- 
sumption that a husband has authority 
to act on behalf of his wife to sell her 
property. Sri Shiv Prasad Sinha placed 
reliance on Section 187 of the Indian 
Contract Act which deals with defini- 
tions of express and implied authority 
and reads as follows: 


“An authority is said to be express 
when it is given by words spoken or 
written. An authority is said to be impli- 
ed when it is to be inferred from the 
circumstances of the case; and things 
spoken or written, or the ordinary course 
of dealing, may be accounted circum- 
stances of the case.” 


15. Sri Shiv Prasad Sinha sub- 
mitted that Uma Kant and Smt. Subhani 
being husband and wife were expected 
tl be on the best of terms and agency 
in favour of Uma Kant was an implied 
agency. 


16. Implied agency arises from 
the conduct or situation of parties or oy 
necessity. Sri Shiv Prasad Sinha con- 
tended that since Smt. Subhani did not 
come forward to repudiate the agree- 
ment to sell the land in favour of the 
plaintiff it must be assumed that Uma 
Kant had implied authority to act as the 
agent of Smt. Subhani. In the instant 
case, however, Smt. Subhani herself ex- 
ecuted a sale deed on 1st March 1962 
in favour of the appellant and in that 
sale deed Uma Kant was an attesting 
witness and this fact shows that both 
Uma Kant and Smt. Subhani repudiated 
Ex. 6. Thus, from the conduct of the 
parties it was established, that Uma 
Kant did not have the implied autho- 
rity of his wife to sell the land belong- 
ing to her to the plaintiff. 


17. In the instant case there 
could be no agency of necessity in favour 
of Uma Kant. Agency of necessity 


arises whenever a duty is imposed upon 
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a person to act on behalf of another 
apart from contract, and in circumstances 
of an agency, in order to prevent irre- 
parable injury to the other person. It 
may also arise where a person acts in the 
other person’s interest to preserve his 
property from destruction. In the in- 
stant case there is no evidence on record 
that Uma Kant acted on behalf of his 


wife in order to prevent irreparable in- . 


jury to her or to her property cr that 
he acted in order to preserve the pro- 
perty of Smt. Subhani from destruction. 


18. The conditions which. in my 
opinion, entitle a husband to act as an 
implied agent of his wife are that he 
could not communicate with his wife ve- 
fore executing the agreement and the 
course he took was necessary in the 
sense that it was in the circumstanzes 
the only reasonable and prudenc course 
to take and that he acted bona fide in 
the interest of his wife, Implied autho- 
rity of agency does not however, extend 
to act which are outside the ordinary 
course of business and which are neither 
necessary nor incidental to his autho- 
rity. Where an act done by the hus- 
band is not done in the ordinary course 
of business the wife cannot be bound by 
such an act. In the instant case it was 
not proved by the plaintiff that the 
agreement to sell, Ex. 6, was executed by 
Uma Kant in the ordinary course of 
business and was incidental to his autho- 
rity as a husband. 

19. A husband has no authority, 
by virtue of his marriage alone, to con- 
tract on behalf of his wife without her 
authority. A wife, on the other hand, 
where she and her husband are living 
together is presumed to have her hus- 
band’s authority to pledge his credit for 
necessaries suitable to their style of 
living. This authority of necessity is 
founded on the husband’s duty to ‘main- 
tain his wife and the right to pledge her 
husband’s credit for necessaries is vested 
in the wife by implication of law. This 
presumed authority is confined to neces- 
saries only for existence, e.g. buying of 
drinks, food, clothes ete. suitable to the 
husband’s style of living and belonging 
to a department of the household usually 
entrusted to the wife and if the wife 
has the managment of the husband’s 
house-hold the authority extends to 
household provisions and all other 
things incidental to the ordinary course 
of such management, The reverse, how- 
ever, is not true, that is, the husband has 
no such authority of necessity to act on 
behalf of his wife. Even in the case of 
the wife the presumption that she has 
authority of necessity does not extend 
to articles of luxury nor will any autho- 
rity be presumed when the act done is 
extravagant in its nature. 
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20. It was held by a learned 
single Judge of this Court in Baboo Lal 
v. Purcell, (AIR 1936 All 869) as follows: 

“Where a wife executes a promis- 
sory note for a sum of money found to 
be due in respect of necessaries supplied 
to her while she and her husband lived 
together and she managed the household 
affairs, and where it can be reasonably 
inferred from the circumstances that the 
wife had express or implied authority to 
pledge the credit of her husband for 
the “necessaries of life suited to their 
style of living, the husband would pe 
liable under the promissory note execut- 
ed by the wife.” 

21. In Pusi v. Mahadeo Prasad, 
( (1881) ILR 3 All 122) it was held as 
follows: 


“A husband (Hindu) is not liable for 
a debt contracted by his wife, except 
where it has been contracted under his 
express authority, or under circum- 
stances of such pressing necessity that 
his authority may be implied.” 


22-23. In Girdhari Lal v. W. Craw- 
ford, ( (1887) ILR 9 AH 147) it was held 
by the Division Bench that the liability 
of a husband for his wife’s debts depends 
on the principles of agency, and the’ hus- 
band can only be liable when it is shown 
that he has expressly or impliedly sanc- 
tioned what the wife has done. 


24, A learned single Judge of 
the Lahore High Court in Kanshi Ram 
v. Nisbett Shedman, (AIR 1929 Lah 18) 
held as follows: 


“Ordinarily the husband is not liable 
for any debts incurred by his wife mere- 


- ly by virtue of the relationship of hus- 


band and wife, but if the wife is manag- 
ing the household of the husband, then 
she is to that extent his agent and binds 
him for any liability incurred by her 
in managing the household. If, how- 
ever, articles of necessity are supplied 
to the wife. then to that extent the hus- 
band is liable because of his legal duty 
to maintain his wife and the consequent 
implied agency of the wife to pledge 
the credit of her husband.” ’ 


25. Sri Shiv Prasad Sinha sought 
to distinguish the decisions relied upon 
by Sri R. C. Ghatak on facts, but, after 
carefully going through those decisions, 
I am of the opinion that the principle of 
law emerging from those decisions is 
fully applicable to the instant case. 


26. Sri Shiv Prasad Sinha placed 
reliance on Ma Lon Ma v. Ma Shwe 
Byu, ( (1911) 10 Ind Cas 919 (Rang)} in 
which it was held as follows:— 

“When a married couple are living 
together and the husband acts alone in 
dealing with the joint property, the pre- 
sumption is that he is acting as the 
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wifes agent in respect of her interest 
as well as his own. But the presump- 
tion can be rebutted.” 


27. The facts of the above case 
were entirely different because in that 
case the property was jointly possessed 
by husband and wife and it was under 
that circumstance that it was held that 
there was a presumption that the hus- 
band in dealing with the joint property 
was acting as his wife’s agent in respect 
of her interest as well as his own. In 
the case before me the property in dis- 
pute was alleged to belong to Smt. 
Subhani alone and as such there could 
be no presumption that the husband had 
the authority to sell her property as her 
agent. 


28. Sri R. C. Ghatak further con- 
tended that the courts below wrongly 
laid burden of proof on the defendant 
appellant to prove that Uma Kant was 
not the agent of his wife Smt. Subhani. 
I find substance in this contention. It 
was for the plaintiff to. prove that Uma 
Kant had the implied agency on behalf 
of his wife to sell her property, the 
defendant appellant was not claiming 
the property through Uma Kant. The 
property was sold to the appellant by 
Smt. Subhani and it must, therefore, be 
held that the courts below have wrongly 
approached the case and erred in plac- 
ing burden to prove that Uma Kant was 
not the agent of Smt. Subhani on the 
appellant. 


29. It was submitted by Sri Shiv 
Prasad Sinha that Uma Kant, by selling 


the property of Smt. Subhani, made an _ 


admission which could be said _to be 
against Smt. Subhani. That admission, in 
my opinion, could not bind Smt. Subhani. 
It was held by the Privy Council in 
Aumirtolall Bose v. Rajoneekant Mittér, 
( (1874) 2 Ind App 113) (PC) that an ad- 
mission made by one of the defendants 
could neither bind the co-defendants nor 
be evidence against them. It follows, 
therefore, that any admission made by 
Uma Kant could not bind his wife, Smt. 
Subhani. 


30. Sri Shiv Prasad Sinha next 
contended that since defendant Nos. 3 
and 4 had not filed any written state- 
ment it amounted to an admission of the 
facts stated in the plaint. There is no 
substance in this contention. It was 
held by a Division Bench of Patna High 
Court in Sonabhati Kumari v. Kirtyanand 
Singh, (AIR 1935 Pat 306) that a mere 
omission to file.a written statement does 
not amount to an admission of the facts 
stated in the plaint. To the same effect 
is the decision of a Division Bench of 
the Lahore High Court in Narindar Singh 
v. C. M. King. (AIR 1928 Lah 769) in 


Phuljhari Devi v. Mithai Lal (Seth J j) 
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which it was held that an admission, or 
even a confession of judgment, by one 
of several defendants in a suit is no evi-~ 
dence against the other defendants. To 
the same effect is the decision of a Divi- 
sion Bench of the Calcutta High Court 
in Jatis Chandra v, Kshiroda Kumar, 
(AIR 1943 Cal 319). 


31. Sri Shiv Prasad Sinha fur- 


- ther cortended that the transaction en~ 


tered into between Uma Kant and the 
Plaintiff was acted upon and it was not 
open to any party to challenge the same. 
The learned counsel further submitted 
that Uma Kant was the real owner of 
the land and that Uma Kant had pur- 
chased the land benami in the name of 
his wife. Sri Shiv Prasad Sinha sub- 
mitted that the courts below have re~ 
corded a finding that the money for the 
purchase of the land was given by Uma 
Kant. It has already been observed that 
both Uma Kant and Smt. Subhani re- 
pudiated the contract of sale, Ex. 6, by 
executing the sale deed in favour of the 
appellant on Ist March 1962 and hence 
it cannot be said that the agreement to 
sell, Ex. 6, was acted upon by either 
Uma Kant or Smt. Subhani. 


32. Sri Shiv Prasad Sinha also 
contended that the property having been 
purchased Benami by Uma Kant in the 
name of his wife that fact alone clinched 
the issue between the parties. Sri Shiv 
Prasad Sinha relied upon the following 
extract from the Principles of Hindu 
Law by Mulla (9th Edn.) at page 626: 


_ “Where a person buys property with 
his own money, but in the name of an= 
other person or buys property in his 
own name, but subsequently transfers 
it into the name of another person with« 
out any intention in either case to bene- 
fit such other person, the transaction is 
called ‘benami’, and the person in whose 
name the transaction is effected is called 
‘benamidar’.” 


33. Sri Shiv Prasad Sinha fur- 
ther placed reliance on the decision of 
the Privy Council in Lakshmiah v, 
Kothandrama, (AIR 1925 PC 181) where 
it was held as follows: 


“A purchase in India by a native of 
India of property in India in the name 
of his wife unexplained by other proved 
or admitted facts is to be regarded as 
a benami transaction by which the bene~ 
ficial interest in the preperty is in the 
husband although the ostensible title is 
in the wife.” 

34, I have given careful thought 
to the submission made by Sri Shiv 
Prasad Sinha but in my opinion no ques~ 
tion of a benami transaction arises in 
the instant case. The plaintif did not 
plead in his plaint that the property had 
been purchased by Uma Kant benami in 
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the name of his wife and hence no 
question of benami transaction arises in 
the instant case. 

35. Sri Shiv Prasad Sinha lastly 
contended that the plaintiff’s suit must 
be decreed against defendants Nos. 3 and 
4 because they did not contest the suit 
and have not filed any appeal against 
the judgment of the trial court. In this 
connection Sri Sinha drew my attention 
to Section 27 of the Specific Relief Act. 
In this connection the provisions of 
Order 41, Rule 33 of the Code of Civil 
Procedure are relevant. Order 41. R. 33 
of the Code of Civil Procedure deals 
with powers of court of appeal and reads 
as follows: c 

“The Appellate Court shall have 
power to pass any decree and make any 
order which ought to have been passed 
or made and to pass or make such fur- 
ther or other decree or order as the case 
may require, and this power may be ex- 
ercised by the Court notwithstanding 
that the appeal is as to part only of the 
decree and may be exercised in favour 
of all or any of the respondents or par- 
ties, although such respondents or par- 
ties may not have filed any appeal or 
objection. 

Provided that the Appellate Court 
shall not make any order under S. 35-A, 
in pursuance of any objection on which 
the Court from whose decree the appeal 
is preferred has omitted or refused to 
make such order.” 

36. Order 41, Rule 4 of the Code 
of Civil Procedure is also relevant and 
reads thus: 

“Where there are more plaintiffs 
or more defendants than one in a suit, 
and the decree appealed from proceeds 
on any ground common to all the plain- 
tiffs or to all the defendants, any one of 
the plaintiffs or of the defendants may 
appeal from the whole decree, and there- 
upon the Appellate Court may reverse or 
vary the decree in favour of all the 
pe or defendants, as the case may 

e? 


37. Under Order 41, Rule 33 read 
with O, 41, R. 4 of the Code of Civil 
Procedure it is not imperative that the 
plaintiff's suit must be decreed against 
defendants Nos. 3 and 4 who did not 
put in appearance and did not contest 
the suit although this Court has jurisdic- 
tion to pass any decree and make any 
order which ought to have been passed 
or pass or make such further or other 
decree or order as the case may require 
and this power can be exercised by this 
Court notwithstanding that no appeal 
was filed by defendants Nos. 3 and 4 
against the judgment and decree of the 
trial court. Moreover it will be futile 
to pass a decree in favour of the plain- 
tiff against defendants Nos. 3 and 4 as 
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defendant No. 4 has already sold the 
property to the appellant by sale deed 
dated 1st March 1962. 

38. The last contention of Sri 
Shiv Prasad Sinha was that an issue may 
be remitted to the lower appellate court 
for a finding whether it was proved by 
evidence on record that Uma Kant had 
implied authority on behalf of his wife 
to sell his wife’s property to the plain- 
tiff. I do not find any justification in 
acceding to this prayer in view of the 
fact that both the -courts below have 
specifically held that Uma Kant, defend- 
ant No. 3, acted as the implied agent of 
defendant No. 4 in executing Ex. 6 in 
favour of the plaintiff, 


39. The result, therefore, is that 
for the reasons mentioned above I allow 
this appeal with costs throughout and 
set aside the judgments and decrees of 
the courts below and dismiss the plain- 
tiffs suit for specific performance of the 
contract dated 16th November 1961 in 
respect of the land in dispute. 

Z Appeal allowed. 


AIR 1971 ALLAHABAD 
(V 58 C 135) 
K. B. ASTHANA, J. 
Kali Charan, Appellant v. Ganesh 
Prasad and another, Respondents. 
Second Appeals Nos. 2811 of 1969 
and 164 of 1970, D/- 11-5-1971 against 
order of Ram Singh, Civil J. Basti, D/- 
21-11-1969. 


Civil P. C, (1908), O. 1, Rr. 3 and 9 
— Single suit for eviction against two 
tenants in distinct portions of the house 
— Transaction with each of the tenants 
found separate and distinct — Single 
suit is not maintainable — It is neither 
a case of mis-joinder nor of non-joinder 
of parties — Hence suit is not saved 
under R. 9. (Paras 3 and 4) 

A. N. Varma and S. N. Varma, for 
Appellant; M. P. Singh, for Respondents. 

JUDGMENT: These two appeals can 
be decided by a common judgment as a 
common question of law arises, 

2. The plaintiff respondent ad~ 
mittedly is the landlord, while the res- ` 
pective defendants appellants in the two 
appeals are tenants in separate portions 
of a house on separate engagements. 
What the plaintiff landlord did was that 
after terminating the respective ten< 
ancies of his two tenants in the separate 
portions of the house, filed one single 
suit for their eviction pleading a separate 
cause of action against each based on 
their separate engagement of tenancy. 
An objection was raised on behalf of 
the defendants that the suit was incom~ 
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petent as the provisions of O. 1, R. 3 
of the C. P. Code did not permit a single 
suit against the two defendants who 
. could not be joined in one single suit 
as defendants, as the right which the 
Plaintiff asserted against each of them 
was based on different transactions and 
not on a common transaction. The 
learned Munsif rejected the plea on the 
ground that since the house in which 
the two separate tenancies were created 
in favour of the two defendants was one 
single unit of which the plaintiff was 
the owner, the two defendants cauld be 
joined in one suit. That appears to be 
the main reason on which the learned 
Munsif held that the suit thus brought 
was not bad. On other material issues 
the finding having been recorded against 
the defendants a decree for their evic- 
tion was passed. The two defendants 
then filed separate appeals in the lower 
appellate court against the judgment and 
decree of the learned Munsif. The two 
appeals were consolidated. Again the 
objection as to the competency of the 
suit was reiterated in the lower appel- 
late court but was repelled substantially 
on the same ground on which the learn- 
ed Munsif had repelled it. The finding 
on other material issues having been 
affirmed the appeals were dismissed, The 
defendants tenants have now filed two 
separate appeals before this Court. 


3. It is clear to my mind that to 
the suit giving. rise to these appeals the 
provisions of Rule 3 of Order 1, Civil 

C. were not applicable. The suit 
against the two defendants was not based 
on the same act or transaction or series 
of acts or transactions. The tenancy of 
each one of them was separate in dis- 
tinct portions of the house. The transac- 
tion between the plaintiff with each of 
the defendants . was separate and dis- 
tinct. Termination of the tenancy of 
one and his refusal to vacate the pre- 
mises gave rise to a separate right to the 
plaintiff as against that tenant. Merely 
the other accommodation let out to the 
second defendant being in the same house 
and the second defendant also having re- 
fused to vacate after termination of his 
tenancy, would not make his refusal the 
same act or transaction or series of the 
same act or transaction as the act or 
transaction of the first defendant. The 
suit as brought, in my opinion, was in- 
competent. 


4, The next question urged was 
that Rule 9 of Order 1, Civil P. C., would 
apply and the plaintiff’s suit cannot be 
thrown out. I see some difficulty in ap- 
plying Rule 9 to a case where under. 
Rule 3 of Order 1 the suit is incomne- 
tent. To my mind impleading two 
defendants to a suit against whom there 
are independent causes of action is 


neither a case of mis-joinder nor non- 
joinder of parties. The suit as brought 
was incompetent and deserved to he 
thrown out. 

5. However, a prayer has now 
been made before me on behalf of the 
plaintif that he be allowed to with- 
draw from the suit. I would be hesi- 
tant to allow such a prayer at this late 
stage when the plaintiff persistently con- 
tested the true legal position in the 
courts below. However, it being a 
matter between the landlord and tenants 
and the dismissal of this suit would not 
have prevented the landlord again to file 
a suit for eviction after termination of 
tenancy, a permission to withdraw from 
the suit granted at this stage would not 
seriously prejudice the defendants, 


6. Accordingly, I allow the ap- 
peals, set aside the judgment and decree 
of the court below. Instead of dismis~ 
sing the plaintiffs suit I permit the 
plaintiff to withdraw from the suit with 
permission to file fresh suits. The plain- 
tiff shail pay one set of costs to the 
defendants of all courts. 

Appeals allowed. 


AIR 1971 ALLAHABAD 502 
(V 58 C 136) 
D. S. MATHUR, J. 
MIs. Kanpur Sugar Supply Co. 
Plaintiff Appellant v. Harsukh Lal, 
Defendant-Respondent. 


F. A. F. O. No. 63 of 1970, D/- 10-5- 
1971 against judgment and decree of 
Ram Chandra, Addl, Dist. J.. Kanpur, 
D/- 24-10-1969. - 

Civil P. C. (1908), S. 20 — Agree- 
ment affecting jurisdiction of courts — 
Suit against commission agent — Words 
‘subject to Rajkot jurisdiction only’ ap- 
pearing en all material documents in- 
cluding Hundis and bills passed between 
parties — Only Rajkot courts have ex- 
clusive jurisdiction to try suit. AIR 1959 
Mad 227, Distinguished. (Para 4) 
Cases Referred: Chronological Paras 
(1959) ATR 1959 Mad 227 (V 46)= 

(1959) 1 Mad LJ 106, Patel Bros 
v. Vadilal Kashidas Ltd. 5 

S. N. Verma, for Appellant; Tejpal, 
for Respondent. 

JUDGMENT:— This is an appeal 
by M/s. Kanpur Sugar Supply Company, 
Kanpur, plaintiff, against an order of the 
learned Additional District Judge, 
Kanpur, allowing its appeal in respect 
of the special costs and at the same time 
directing that the plaint shall be re- 
turned to the plaintiff for presentation 
to a competent court. 
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2. The plaintiff had D cer- 
tain orders with Harsukh Lal and 


Brothers, Rajkot, as commission agent. 
Certain disputes arose in connection with 
these business transactions and the plain- 
tiff instituted a suit at Kanpur, the suit 
being for accounts and also for the re- 
covery of money. 

3. The trial court held that the 
suit was not cognizable by the Kanpur 
court and was also of the opinion that 
no amount was due to the plaintiff. The' 
suit was, therefore, dismissed with costs 
and the plaintiff was further directed to 
pay Rs. 500/- as special costs. The plain- 
tiff went up in appeal challenging both 
the orders. The learned Additional Dis- 
trict Judge was of the opinion that the 
suit was not cognizable by Kanpur court 
and, therefore, directed return of the 
plaint. Even if it be assumed that a 
part of the cause of action arose at 
Kanpur, the present is a case where the 
plaintiff could not seek legal remedy be~ 
fore the courts at Kanpur. It was neces< 
sary for him to institute the suit before 
the Rajkot Courts. In the hundis and 
also the bills and letters, it was clearly 
written at the top. ‘subject to Rajkot 
jurisdiction only’. The point for consi- 
deration is whether on the facts and cir- 
cumstances of the present case, this 
amounted to a contract between the par- 
ties that only Rajkot courts shall have 
the jurisdiction to entertain the suit, 

4, A contract between the parties 
can be direct or implied. Where “here 
is only one transaction between the nar- 
ties, it can be said that by accepting the 
hundi. or the bill, the receiver thereof 
was not agreeing to the condition that 
only Rajkot courts shall have the ex- 
clusive jurisdiction over the dispute. He 
may accept the bill and take delivery 
of the goods to avoid unnecessary dis- 
putes. But where in spite of the clear 
provision as to the exclusive jurisdiction 
of Rajkot courts, the party places a fresh 
order and accepts the condition, no other 
inference can be drawn except that both 
the parties had agreed that Rajkot  >urts 
alone shall have the exclusive jurisdic- 
tion. In the instant case, there had been 
many transactions between the narties 
and as already mentioned above the 
words ‘subject to Rajkot Courts only’ 
were written on all the material docu- 
ments including Hundis and bills. Con- 
sequently, the plaintiff had agreed and 
in the eye of law there was a contract 
that the legal remedy in respect of the 
disputes can be sought before the Rajkot 
Courts only. 

5. The learned district Judge took 
a contrary view on the basis of two 
decisions of the Madras High Court, 
particulars of one are incorrect. Patel 
Bros. v. Vadilal Kashidas Ltd., (AIR 1959 
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Mad 227) is a case where the words 
printed were “subject to Bombay<‘juris- 
diction”. It was held that this expres- 
sion did not exclude the jurisdiction sf 
other courts. It was for this reason that 
the suit was held to be cognizable by the 
courts at Madras. In the instant case, 
however, the words printed are “sub- 
ject to Rajkot jurisdiction only”. The 
word ‘only’ excludes the jurisdiction of 
other courts. 


6. In view of the contract be- 
tween the, parties that remedy can be 
sought for before Rajkot Courts only, 
the courts at Kanpur could ‘not take 
cognizance of the suit. The Additional 
District Judge was, therefore, right to 
order the return of the plaint. 


7. The F. A, F. O. has this no 
force and it is hereby dismissed with 
costs. 

Appeal dismissed. 


AIR 1971 ALLAHABAD 503 
(V 58 C 137) 


SATISH CHANDRA & A. K. KIRTY, JJ. 


Komal Charan, Appellant v. State of 

Uttar Pradesh and others, Respondents. 
F. A. F. O. No. 105 of 1970, D/- 
30-4-1971, from order of H, L. Capoor, 

Dist. J, Bareilly, D/- 29-1-1970. 

Motor Vehicles Act (1939), S. 110-D 

— Appeal against “award” — Order dis- 

missing application under S. 110-A as 

time-barred, refusing condonation for 
want of sufficient cause, effectively ter- 
minates the proceedings and disposes of 
that application — It has the effect of 
disallowing the compensation claimed 

— Therefore it is an “award” appealable 

under the section — (X-Ref:— Ss. 110-A 

and 110-B). AIR 1969 Mad 316, Follow- 

ing AIR 1967 Mad 403 & AIR 1957 SC 

540 & AIR 1968 Punj & Har 265, Follow- 

ed; AIR 1969 Guj 233 and view in 1971 

All LJ 62, Dissented from; 1969 All WR 

(HC) 136, Approved. (Paras 7 and 11) 

Cases Referred: Chronological Paras 

(1971) 1971 All LJ 62 = 1970 All 
WR (HC), 875, Satish Chandra 
v. State of U. P, 

(1969) 1969 All WR (HC) 136 = 
1969 All LJ 123, Mangat Ram v. 
Kamlesh 

(1969) AIR 1969 Guj 233 (V 56)= 
10 Guj LR 710, Zarin Rustomii 
Munshi v. Santubhai Manibhai 


Patel 
(1969) AIR 1969 Mad 316 (V 56)= 
(1969) 1 Mad LJ 133, Thangavelu 


14 


13 


12 


Pillai v. E. M. Mani 10 
(1963) AIR 1968 Puni & Har 265 

(V 55) = 70 Pun LR 137, 

Balwant Singh v. Partap Singh’ 1 
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(1967) AIR 1967 Mad 403 (V 54)= 
ILR'(1966) 2 Mad 182, Gopala- 
swami v. Navalgaria 10 

(1957) AIR 1957 SC 540 (V 44)= 
1957 SCR 488, Garikapati Veeraya 
v. Subbiah Choudhry 

Gopal Behari, for Appellant; Stand- 
ing Counsel, for Respondents. 

SATISH CHANDRA, J.:— The ap- 
pellant was in 14th April, 1967, involved 
in an accident with a jeep car belonging 
to the State Government. On 25th 
September, 1967, he instituted a claim 
petition under Section 110-A. The Motor 
Vehicles Act, for compensation for the 
injuries received by him at the accident. 
The respondents contested the claim on 
various grounds. One of the pleas was 
of limitation. The District Judge, Bareil- 
ly, acting as the Claims Tribunal, fram- 
ed a preliminary issue on the question 
of limitation. 

2. The prescribed period of limi- 
tation for a claim petition at the relevant 
time was, 60 days from the date of the 
. accident. The appellant moved an ap- 
plication supported by an affidavit for 
condonation of the delay. The tribunal 
below held that the claim petition was 
filed admittedly beyond time and the 
explanation for the delay was not suffi- 
cient. It rejected the applicaticn for 
condoning the delay; and, consequently, 
it rejected the claim petition also. 
Aggrieved, the claimant has come to this 
Court in appeal. 

Learned Standing Counsel ap- 
pearing for the respondents raised a pre- 
liminary objection that no appeal lay. 
Under Section 110, the Motor Vehicles 
Act, 1939, the State Government has 
been authorised to constitute by a noti- 
fication in the Gazette, a Motor Acci- 
dents Claims Tribunal, for adjudicating 
upon claims for compensation in respect 
of accidents involving the death of, or 
bodily injury to persons. An application 
for compensation is made under Sec- 
tion 110-A of the Act. Sub-section (3) 
thereof provides:— 

*(3) No application for compensation 
under this section shall be entertained 
unless it -is made within sixty days of 
the occurrence of the accident: 

Provided that the Claims Tribunal 
may entertain the application after the 
expiry of the said period of sixty days 
if it is satisfied that the applicant was 
prevented by sufficient cause from mak- 
ing the application in time.” 

A claim petition ends in an award 
given under S. 110-B, which says:— 

“110-B. On receipt of an application 
for compensation made under S. i10-A, 
the Claims Tribunal shall, after giving 
the parties an opportunity of being 
heard, hold an inquiry into the claim 
and may make an award determining the 
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amount of compensation which appears 
to it to be just and specifying the per- 
son or persons to whom compensation 
shall be paid, and in making the award 
the Claims Tribunal shall specify the 
amount which shall be paid by the in- 
surer.” 


4, Section 110-D provides for ap- 
peals. It says: 

"110-D. Appeals. 

(1) Subject to the provisions of sub- 
section (2) any person aggrieved by an 
award of a Claims Tribunal may, within 
ninety days from the date of the award, 
prefer an appeal to the High Court: 

Provided that the High Court may 
entertain the appeal after the expiry of 
the said period of ninety days, if it is 
satisfied that the appellant was prevent- 
ed by sufficient cause from preferring 
the appeal in time. 


(2) No appeal shall lie against any 
award of a Claims Tribunal, if the 
amount in dispute is less than two thou- 
sand rupees,” 

5. Section 110-A (3) lays down 
the rule of limitation and confers power 
to condone the delay. Section 110-B 
provides for an enquiry ‘on receipt of an 
application for compensation made under 
Section 110-A’. Every such application, 
without exception, be it within or be- 
yond time, comes within the ambit of 
Section 110-B, and will have to be in- 
quired into. The scope and extent of 
the enquiry will depend on the pleadings 
of the parties. The enquiry will cover 
all issues that the parties may raise. A 
preliminary issue like limitation will be 

inquired into under Section 110-B þe- 
cause there is no other provision for 
holding an inquiry into such an issue. 


6. An inquiry under Sec. 110-B 
culminates in an award. The award 
terminates the proceedings before the 
Tribunal and disposes of the application 
for compensation. 


7. The termination may come 
about as a result of findings on all 
issues including preliminary issues. It 
can equally happen on a finding on a 
preliminary issue like limitation. The 
Tribunal may find that the application 
for compensation is barred by time and 
that there is no sufficient cause for con- 
doing the delay.. The resulting order 
would effectively terminate the proceed- 
ings and dispose of the application for 
compensation. Such an order will be an 
“award”, appealable under S. 110-D. 

8. Learned Standing Counsel 
stated that Section 110-B speaks of the 
Tribunal making an award “determining 
the amount of compensation 
and specifying the person 
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which does not determine the amount of 
compensation and specify the person is 
not an award. In our opinion, this is 
too narrow a construction. Take a case 
where the claim has been lodged within 
time, but on going into the merits of the 
claim, the Tribunal finds that the clai- 
mant is not entitled to any compensa- 
tion and dismisses the claim. In such 
a case, apart from other thing, no amount 
has been determined as compensation. 
So, such a decision would not be award 
though it records findings on the merits. 
So reading, Section 110-D would be 
emasculated of all efficacy. An appeal 
would lie only if the Tribunal deter- 
mines some amount payable as compen- 
sation; no other order will be arpeal- 
able. The appealability will depend not 
on the fact of a final order adjudicating 
the merits of the claim and terminating 
the proceedings, but upon the nature of 
the order. The right of appeal will 
hence accrue on the passing of the final 
order. Then alone it will be known if 
there is a right to appeal. But this is 
contrary to the well-settled principle 
that a right of appeal is a vested right 
and vests in a litigant on the date the 
lis commences. See Garikapati Veeraya 
v. Subbiah Choudhry, (AIR 1957 SC 
- 540). In this case the Supreme Court 
rejected the argument that the right of 
appeal accrues on the date of decision. 
The construction suggested by the learn- 
ed standing Counsel is not sustainable. 


9, It will be seen that an award 
is appealable on facts. If the construc- 
tion advanced for the State is accepted, 
a finding of the Claims Tribunal on the 
question of sufficiency of the cause for 
the delay would be final and unchalleng- 
able anywhere. No appeal would lie; 
and, since:it is a finding on fact, no revi- 
sion or a writ petition would be main- 
tainable. Section 110-F bars a suit in 
the civil courts. The intention of the 
Legislature could never have been to 
confer such an uncontrolled jurisdiction 
on a Tribunal of original jurisdiction. 


10. In S. Thanguavelu Pillai v. 
E. M. Mani, (AIR 1969 Mad 316), the 
Madras High Court followed its earlier 
decision in Gopalaswami v. Navalgaria, 
(AIR 1967 Mad 403) and held that dis- 
missal of an application to condone the 
delay in filing an application for com- 
pensation amounts to rejection of the ap- 
plication for compensation itself, and, so, 
it amounts to an ‘award, 


11. The case of Balwant Singh v. 
Partap Singh, (AIR 1968 Punj & Har 
265) also supports our view. There, it 
was held that rejection of an application 
for filing an award under Section 14, 
Arbitration Act made by the arbitrator 
had the substantive effect of setting 
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aside the award, and, as such, such an 
order was appealable under Section 39 
(i) (vi) of the Arbitration Act. An order 
dismissing a claim petition as barred by 
time has the effect of an order refusing 
to grant compensation, and is, as such, 
an award within meaning of S. 110-D, 
Motor Vehicles Act. 


12. The learned Standing Coun- 
sel relied upon Miss Zarin Rustomii 
Munshi v. Santubhai Manibhai Patel, 
(AIR 1969 Guj 233). There, it was held 
that an order holding that the Tribunal 
had no jurisdiction to entertain a claim 
petition did not amount to an award, 
because, the Tribunal refused to hold an 
enquiry into the claim: on the ground 
that it had no jurisdiction and, as such, 
the order was not one of dismissal or 
disposal of the claim in any manner. The 
case is clearly distinguishable. In the 
present case, the Tribunal did hold an 
enquiry, but rejected the claim on the 
ground that it was barred by time. More- 
over, with due respect, we find it rather 
difficult to agree with the line of rea- 
soning which appealed to the Gujarat 
High Court; an adjudication of the 
question whether the Tribunal has juris- 
diction also involves an enquiry into the 
claim petition. 

13. Learned counsel elered to 
Mangat Ram v. Kamlesh, (1969 All WR 
(HC) 136). In that case, a learned Single 
Judge of this Court held that an order 
condoning the delay and entertaining an 
application was not an award so as to 
be appealable. In our opinion, this deci- 
sion is plainly right. The learned Judge 
emphasised that condonation of the delay 
does not terminate the proceedings, and 
so, it cannot be said that an award has 
been made. No observation in that case 
militates against the view that an order 
dismissing an application for condona- 
tion of the delay, which necessarily dis- 
misses the claim petition is an award. 

14. In Satish Chandra v, State of 
U. P., (1971 All LJ 62) a learned Single 
Judge observed that he had grave doubts 
that an order refusing to condone the 
delay and rejecting the claim as time- 
barred amounted to an award on a 
claim. The learned Judge did not ex- 
press a concluded opinion, but only his 
doubts. In our opinion, the doubts were 
misconceived. 

15. The facts of the present case 
are that after the accident on 14th April 
1967, the appellant was confined in 
various hospitals till 31st August 1967. 
Thereafter, he was taken to Pathankot 
in connection with handing over the 
charge of his office. He remained there 
till 11th September, 1967. He came to 
Delhi and consulted some orthopaedic 
surgeons in connection with his injuries. 
He remained in Delhi from 12th poate 
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ber to 16th September 1967, Thereafter, 
he went to his village Tirha, district 


Rampur, to meet his parents. There he 
remained till 21st September, 1967. Then 
he came to Bareilly on 22nd September 
1967, to consult lawyers to take proceed- 
ings for recovery of damages on account 
of the injuries suffered by him at the 
accident. 


The appellant’s uncontroverted affi- 
davit says that on 22nd September, 1967, 
he met Sri V. N. Mathur, a close friend 
of Chunni Lal, a gentleman who had 
also suffered injuries at the same ac- 
cident’ in which the appellant was in- 
volved. Sri V. N. Mathur informed the 
appellant that Chunni Lal had engaged 
Sri J. N. Mathur, Advocate, for filing a 
petition for damages. Thereupon, the 
appellant met Sri J. N. Mathur, applica- 
tion was drafted by Sri J. N. Mathur 
on 23rd and 24th September, 1967, and 
it was instituted before the Tribunal on 
25th September, 1967. 


16. The tribunal held that the 
appellant’s affidavit showed that the ap- 
pellant had no idea to file a petition. It 
was only by chance when he met Sri 
V. N. Mathur and was told about Chunni 
Lal having filed the petition, that the 
idea struck him to file the petition. This 
observation does not appear tobe correct. 
According to the appellant’s affidavit, he 
came to Bareilly for consulting lawyers 
with a view to take proczedings for re- 
covery of damages. So he had an idea 
to take legal proceedings. On meeting 
Sri V. N. Mathur, he came to know that 
he could file a petition under the Motor 
Vehicles Act just as Chunni Lal had 
done. On coming to know of this, the 
appellant immediately took proceedings 
and promptly filed the application for 
compensation. There is no element of 
laches in the conduct of the appellant. 
The explanation offered by him is natu- 
ral and reasonable. He was confined to 
hospital for a long time. 

Thereafter, his desire to meet his 
parents was only natural He spent a 
few days with his parents, before 
coming to Bareilly, where alone he could 
take appropriate proceedings. We are 
unable to agree with the view taken by 
the Tribunal that the appellant was 
negligent in not having taken any legal 
advice in respect of the question of limi- 
tation provided for filing an application 
for compensation under the Motor Vehi- 
cles Act. We are satisfied that the ap- 

pellant was prevented by sufficient cause 
f from making the application within 
ime 


17. In the result, the appeal suc- 
ceeds and is allowed. The impugned 
order is set aside. The delay in filing 
the application under Section 110-A, The 
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Motor Vehicles Act, is condoned. The 
case is sent back to the Claims Tribunal 
for adjudication of the application on 
merits and in accordance with law. The 
appellant would be entitled to his costs 
of the appeal. - 

Appeal allowed. 
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Laxmi Devi, Defendant-Appellant v. 
Chandramani Devi, Plaintiff-Respondent. 

Second Appeal No. 1104 of 1970 and 
Cross Objection, D/- 13-4-1971, from 
judgment and decree of R, A. Qureshi 
lst Addl. Dist. J., Varanasi, D/- 21-3- 
1970. 

(A) Civil P, C. (1908), O. 6, R. 17 — 
Amendment of pleadings — Party can 
claim amendment as of right but second 
application for the same purpose can al- 
ways be properly rejected. (Para 9) 

(B) T. P. Act (1882), S. 105 — Lease 
whether for manufacturing purposes — 
Test. 

Merely because a tenant uses the 
premises for manufacturing something by 
fitting machines that fact by itself will . 
not prove that the lease was for manu- 
facturing purposes. What has to be 
established prima facie is that when the 
original contract of lease was made be- 
tween the parties it was with the intent 
that some eae process would 
be carried o (Para 9) 

(©) T. Po ‘Act (1882), S. 106 — Notice 
terminating tenancy — Expression ‘in 
notice that your tenancy is hereby ter- 
minated? — That expression does not by 
itself mean that tenancy is terminated 
with immediate effect — -(X-Ref:— 
Words and Phrases — ‘Hereby’ — Mean- 
ing of). 

The word ‘hereby’ used in business 
and legal correspondence does not con~ 
note the point of time. It always means 
‘through’. When it is said that the ten- 
ancy is hereby terminated, it will mean 
that the tenancy is terminated through 


the notice. (Para 13) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 NSC 155 (V 58)= 


1970 All WR 615, Ramji Das v. 

Trilok Chand 14 
(1971) AIR 1971 All 302 (V 58)= 

1971 All WR (HC) 121, Hakim 

Ziaul Islam v. Mohammad Rafi 13 
(1970) 1970 All LJ 189 = 1970 All 

WR {HC) 70, Kesho Singh v. 

Om Prakash pad 
(1963) AIR 1963 All 581 (V 50)= 

1963 All LJ 567, Ahmad Ali v. 

Jamal Uddin 13 
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Ambika Prasad Ji, Ravindra Narain 
Singh and Keshava Pd. Singh, for Ap- 
pellant; R. R. Shivaharé, for Respondent. 

JUDGMENT:— This is a defend- 
ant tenant’s appeal from a decrce of 
her eviction from a house, for recovery 
of arrears and damages. 

2. It appears that the father of 
the defendant appellant in 1938 took on 
lease the premises in suit, commonly 
described as Garden House, situate in a 
decent locality of Varanasi City, from the 
father of the plaintiff respondent at a 
monthly rent of Rs. 75/- for residential 
purposes. In course of time the father 
of the plaintiff as well as of the defend- 
ant died. The plaintiff as the heir be- 
came the owner òf the premises in suit 
and the defendant as heir of her father 
succeeded to the tenancy. In due course 
the rent was increased to Rs. 125/- per 
month. The plaintiff was married to a 
gentleman who was residing outside 
Varanasi with the family being in ser- 
vice. When the plaintiff’s husband retir- 
ed from service the family came back to 
Varanasi and the plaintiff was desirous 
of securing residence in her own pro- 
perty, that is, the Garden House, the 
premises in suit. She made an applica- 
tion under Section 3 of U. P. Act 3 of 
1947 before the Rent Control and Evic- 
tion Officer for grant of permission to 
bring a suit for eviction of the defend- 
ant tenant. This application was op- 
posed’ on behalf of the defendant appel- 
lant. The Rent Control and Eviction 
Officer after hearing the parties granted 
the necessary permission. This order 
was confirmed in revision by the Com- 
missioner and as well as by the State 
Government under Section 7-F of the 
said Act. The plaintiff then by a notice 
under Section 106 of the Transfer of 
Property Act dated 19-5-1965 terminat- 
ed the tenancy of the defendant ‘and 
asked her to vacate the premises on the 
expiry of thirty days from the receipt 
thereof. The defendant gave a reply to 
the notice raising certain objections and 
did not vacate the premises. The plain- 
tiff then instituted the suit giving rise 
to this appeal. The main cause of action 
pleaded was the termination of the ten- 
ancy by a notice and the refusal of the 
defendant to deliver vacant possession 
of the premises in suit to the plaintiff. 
Besides claiming the arrears of rent at 
the rate of Rs. 125/- per month the 
plaintiff claimed damages at the rate of 
Rs. 250/- per month. 


3. The suit was contested by the 
defendant mainly on the plea that per- 
mission granted under Section 3 of U. P. 
Act 3 of 1947 was null and void being 
mala fide and given without pronerly 
considering the genuine need of the 
defendant to remain in possession of the 
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premises in suit. A large number of 
pleas were raised in the written state- 
ment in support of the plea in respect of 
the invalidity of the permission under 
Section 3 of U. P. Act 3 of 1947. The 
usual plea that the notice of termination 
was invalid and ineffective was also 
raised without any specification or parti- 
culars as to on what grounds the notice 
was invalid. The allegation of the plain- 
tiff as regards the rate of rent and the 
rate of profits claimed was also refuted. 
It may be mentioned that the tenancy 
was admitted. 

4, It is unfortunate that the order 
sheet of the court of the learned Munsif 
of Varanasi, where the suit was institut- 
ed, shows that the court allowed a large 
number of adjournments, some of which 
appeared to be mere indulgences to the 
defendant, thus prolonging the pendency 
of the suit, The suit was registered on 
21-7-1965. The written statement was 
filed on 25-1-1966 and issues framed on 
1-2-1966. Then on two consecutive dates 
fixed the suit was adjourned at the in- 
stance of the defendant. The final hear- 
ing of the suit was adjourned at the in- 
stance of the defendant on ground of 
illness. On 12-5-1966, the adjourned 
date fixed for final hearing, an applica- 
tion No. 44-C was moved by the defend- 
ant for amendment of the written state- 
ment. By this application the defendant 
applied for correcting certain typogra- 
phical errors, to add some more pleas in 
support of the main plea as to the in- 
validity of the permission and a plea to 
the effect that the tenancy from the very: 
inception was for manufacturing pur- 
poses and the notice of termination not 
having afforded six months to vacate as 
required by law, was bad in law. This 
was the substance of the amendment 
sought. The learned Munsif by his order 
dated 13-5-1966 after hearing the par- 
ties partly allowed the application. The 
typographical errors were allowed to be 
corrected. Pleas were added on the 
question of the invalidity of the permis- 
sion but the application stood rejected 
for adding a plea that the tenancy was 
for manufacturing purposes as in the 
opinion of the learned Munsif that would 
have changed the nature of the case. On 
2-6-1966 an application for review of the 
said order by the defendant was filed, 
This was rejected on 12-7-1966. 


Then on 19-7-1966 the defendant 
filed another application for amendment 
of her written statement, 54-C, praying 
for the incorporation of the same plea, 
though put in a slightly different form 
that the tenancy was a manufacturing 
one, as raised on the earlier application 
together with some more pleas in res- 
pect of the invalidity of the permission. 
By an order dated 23-9-1966 the learned 
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Munsif partly allowed the said applica- 
tion incorporating the further amend- 
ments in respect of the plea of invali- 
dity of permission and rejecting the am- 
endment sought for the plea that the 
lease was for manufacturing purposes, 
The defendant then went up in revision 
to the High Court against the rejection 
of her prayer for amending her written 
statement by adding a plea to the effect 
that the lease was for manufacturing 
purposes and the notice of termination 
was. not in accordance with law. Her 
revision application was rejected by the 
High Court on 15-11-1966 on the ground 
that there was no jurisdictional error in 
the order of the court below. It appears 
that the proceedings in the suit remained 
stayed for sometime, may be because of 
the pendency of the revision in the High 
Court. The order sheet then shows that 
on numerous dates fixed for final hear- 
ing the hearing was adjourned at the 
instance of the defendant on ground of 
illness. Some of the adjournments 
were. no doubt, due to the court being 
busy with other work. 


Then on 3-10-1968 the defendant 
filed another application for the amend- 
ment of her written statement, 119-C, 
but in this application no plea was 
sought to be introduced regarding the 
lease being for manufacturing purposes. 
The amendment sought in this applica- 
tion was confined only to the invalidity 
of the permission. This application was 
allowed on 28-10-1968 with the result 
that further issues were framed and the 
hearing was adjourned on 24-3-1969. to 
a long date. 


Then on 29-9-1969 when the case 
was called up the defendant filed an ap- 
plication 130-C for amendment of the 
written statement repeating the same 
prayer as the one made in the very first 
application No. 44-C for adding a plea 
to the’ effect that the tenancy was for 
manufacturing purposes from the very 
inception and the notice of termination 
was insufficient and invalid. 30-9-1969 
was the date fixed in the suit for final 
hearing. When the suit was called up 
for hearing on that date Sri R. P. Singh, 
learned counsel for’ the defendant. ap- 
peared and pressed the application 130-C. 
After hearing the objection of the plain- 
tiff the learned Munsif rejected the ap- 
plication and proceeded with the hear- 
ing of the suit. The plaintiffs witnesses 
were examined. 


In the course of the hearing Sri 
R. P. Singh. learned counsel for the 
defendant, moved ‘another application 
132-C praying for adjournment of “he 
hearing to enable the defendant to ap- 
proach the High Court in revision 
against the order rejecting the applica- 
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tion for amendment and obtaining stay, 
order. This application was also re- 
jected the samé day by the learned 
Munsif who proceeded with the examina-~ 
tion of the plaintiff’s witnesses. The 
plaintiff closed his evidence. Neither the 
defendant nor his counsel seemed to have 
taken eny further part in the proceed- 
ing. The English notes of the learned 
Munsif showed that the defendant's 
counsel did not produce any evidence. 
The learned Munsif further recorded 
that since the defendant’s counsel had 
appeared in the case at the outset it was 
proposed to dispose of the case on 
merits, there being sufficient evidence on 
the record to decide the case on merits, 
Arguments then were keard obviously 
of the plaintiffs counsel and 4-10-1969 
was fixed for pronouncing judgment. No 
attempt seems to have been made on 
behalf of the defendant between 30th 
September 1969 to 4-10-1969 for being 
afforded an opportunity to be heard. On 
4-10-1969 judgment was pronounced 
decreeing the plaintiffs suit for eviction, 
recovery of arrears at the rate of Rs. 
125/- per month and mesne profits for 
wrongful use and occupation at the rate 
of Rs. 250/- per month. Against the 
above judgment and decree of the learn- 
ed Munsif the defendant resorted to two- 
fold procedure. She filed an application 
purporting to be under O. 9, R. 13, Civil 
P. C. in the court of Munsif for setting 
aside the decree and as well as a sub- 
stantive appeal from the judgment and 
decree of the learned Munsif. Her ap- 
plication filed under O. 9, R. 13. Civil 
P. C. was rejected mainly for the reason 
that she had already preferred an appeal 
from the judgment and decree of the 
trial court. 


5. In the appeal heard by the 
Additional District Judge. two main 
points seem to have been urged. The 
first point was that the defendant was 
denied an opportunity to place her case 
by the refusal of the trial court to 
amend the written statement by adding 
a plea to the effect that the tenancy was “ 
for manufacturing purposes, the notice 
terminating the tenancy was insufficient, 
The second point was that the decree of 
the court below was an ex parte decree, 
the appellate court after setting it aside 
ought to have remanded the case. The 
finding granting mesne profits at Rupees 
250/- per month was questioned. An- 
other point which seems to have been 
urged was on the validity of the per- 
mission granted under Section 3 of U. P. 
Act 3 of 1947. the learned Munsif having 
held that the permission was valid and 
effective permission. The learned Addi- 
tional District Judge on a consideration 
of the entire circumstances of the case 
emerging -from the record dismissed the 
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appeal. He held, in agreement with the 
learned Munsif’s”’ view, that repeated 
attempts of the defendant for amend- 
ment of her written statement were not 
bona fide and were made withthe ulterior 
purpose of prolonging the pendency of 
the suit to avoid the evil day of evic- 
tion. He further held that the decree 
passed by the learned Munsif was not 
an ex parte decree but was on merits. 
The finding on the validity of the per- 
mission under Act 3 of 1947 was also 
affirmed: The learned judge reduced the 
rate of mesne profits to Rs. 125/- par 
month. The defendant being aggrieved 
then filed the second appeal before this 
Court from the judgment and decree of 
the learned Additional District Judge. 


6. During the pendency of the 
appeal in the High Court it appears the 
defendant was advised to file a revision 
under Section 115 of the Civil P. C. 
against the order of the learned Munsif 
rejecting her application under O. 9, 
R. 13, Civil P. C. This revision was ad- 
mitted by the High Court on 11-2-1971 
and connected with this second appeal. 


Te As far as the revision is con- 
cerned, I have passed separate orders on 
the revision rejecting it on merits after 
hearing the parties. 


8. In this appeal before me learn- 
ed counsel for the defendant appellant 
firstly contended that the application for 
amendment of the written statement filed 
by the defendant was wrongly refused, 
thus depriving her of an opportunity to 
place her case before the Court. Learn- 
ed counsel submitted that the court 
below on an erroneous assumption that 
the repeated applications for amendment 
were not þona fide and were made for 
prolonging the proceedings, failed to ap- 
ply a judicial mind to the merits of the 
matter, thus the ` finding of the court 
below that the application for amend- 
ment was mala fide was vitiated. Learn- 
ed counsel drew my attention to the 
fact that the defendant had approached 
the High Court against the rejection of 
her earlier application for amendment 
which showed that she was serious about 
the matter and the learned Judge of the 
court below wrongly assumed that the 
defendant was never serious about the 
matter as she never approached the High 
Court for redress. 


Another aspect on which great em- 
phasis was laid by the learned, counsel 
for the defendant was that there was 
an admission on the part of the plain- 
tiff that the lease was for manufactur- 
ing purposes which served as a bona fide 
foundation for the defendant to apply 
for amendment and in such circum- 
stances the application could not be 
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found to be lacking in bona fide. In this 
connection the learned counsel relied 
upon the contents of the application 
made by the plaintiff under Section 3 
of U. P. Act 3 of 1947 before the Rent 
Control and Eviction Officer. In chat 
application the plaintiff while describing 
the accommodation for which permission 
for eviction was sought, alleged that the 
tenant was paying Rs, 100/- for the 
house and Rs. 25/- for the workshop in 
the compound. It was argued that the 
plaintiff herself admitted that a part of 
the premises at least were used for 
manufacturing purposes. It was also 
urged that the plaintiff being an old, 
sick Pardanashin woman may not have 
succeeded in properly instructing her 
counsel when the written statement was 
originally drafted and subsequently when 
true facts came to the knowledge of her 
counsel the application for amendment 
was made. It was also submitted that 
the prayer for amendment of the plead- 
ings ordinarily ought not to have been 
refused and the plaintiff should have 
been compensated by award of costs, 


9. I have given my due consi- 
deration to the arguments of the learn- 
ed counsel for the defendant appellant. 
None of the above arguments commends 
itself to me. Any party can claim am- 
endment of the pleadings as of right. 
The court always has the discretion in 
the matter. The law is well settled that 
once an application for securing amend- 
ment is rejected then a second applica- 
tion for the same purpose can always be 
properly rejected by the court. Judged 
from that point of view the rejection of 
the last application which was the fourth 
one (paper No, 130-C) on 30-9-1969 was 
correct and proper. The learned counsel 
of the defendant would be presumed to 
have known the law that the fourth ap- 
plication seeking the same kind of am- 
endment of the written statement had no 
chance of success and in fact any res- 
ponsible counsel would not have advised 
even filing of any such application. 


Besides this, it was not disputed on 
behalf of the defendant that the terms 
and conditions of the original lease were 
reduced in writing (paper No. 10A 4) 
duly executed on a stamp paper which 
clearly shows that the lease was for resi- 
dential purposes. It appears that the 
defendant at some later stage started 
carrying on a workshop in the compound 
which led to the increase of rent by the 
plaintiff. But by the amendment the 
defendant did not seek to raise the plea 
that subsequently a part of the demised 
premises were allowed to be used for 
manufacturing purposes for which a 
separate rent was paid. The amendment 
which was sought by the defendant was 
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that from its very inception the lease 
was for manufacturing purposes. This 
itself demonstrates how wrongly ihe 
defendant was advised to apply for am- 
endment after the suit had already re- 
mained pending for months and thea at 
every subsequent stage repeating the 
same mistake. In that view of tha 
matter the plaintiff's version in the ap- 
plication made under Section 3 of U. P. 
Act 3 of 1947 hardly can be of any use 
to the defendant for supporting her 
bona fides. Had the defendant by the 
amendment sought to plead that a part 
of the demised premises was let out for 
manufacturing purposes some thing 
could have been said in her favour and 
the so-called admission of the plaintiff 
in the application may have been of 
some benefit, but that is not her case. 
She attempted before the court to show 
that it was a genuine plea which ought 
to have been raised but was by mistake 
not raised when the written statement 
originally was drafted that the lease 
from the very inception -was a manufac- 
turing lease. How could that be in face 
of a written document of lease? Indeed 
her learned counsel before me had to 
fall back upon a truncated case in justi- 
fication of the amendment that some part 
of the demised permises was for manu- 
facturing purposes. But that even would 
not be conclusive of the matter. Merely 
because a tenant uses the premises for 
manufacturing something by fitting 
machines that fact by itself will not 
prove that the lease was for manufac- 
turing purposes. What has to be esta- 
blished prima facie is that when the ori- 
ginal contract of lease was made between 
the parties it was with the intent tkat 
some manufacturing process would be 
carried on. 


In the instant case the written docu- 
ment of lease paper No. 10-Ai on r2- 
cord demolishes the defendant’s case, 
Further I find it difficult to disagree 
from the learned Munsif when he re- 
jected the very first application No. 44-C 
for bringing in such plea by way of 
amendment on the ground that it chang- 
ed the nature of the case. As the 
pleadings stood up to the stage when ap- 
plication No. 44-C was filed the parties 
proceeded on the footing that the ten- 
ancy was purely for residential pur- 
poses and that must be so as there was 
a written document evidencing the ten- 
ancy. It was obviously an after-thought, 
which occurred, as possibly there was 
no other defence to the suit available, to 
introduce a plea for the sake of prolon- 
gation of the proceedings by setting up 
altogether a different defence that the 
tenancy was for manufacturing pur- 
poses requiring six months’ notice of 
termination. 
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10. For the reasons given above 
I reject the first point raised in the ap- 
peal. ë 
il. The second point raised in 
support of the appeal was that all the 
proceedings are vitiated in law inasmuch 
as the learned Munsif was not compe- 
tent to pass a decree on merits in the 
absence of the defendant and could only 
proceed under Rule 2 of Order 17, Civil 
P. C. and decide the case under the re- 
levant provisions of Order 9 of the Coda, 
It was further submitted that though the 
learned Munsif professed to proceed with 
the hearing of the suit on merits, even 
passed by him in law 
would be an ex parte decree against the 
defendant and the court below in appeal 
ought to have held so and remanded the 
case for re-hearing to the trial court. 
Reliance was placed on a Division Bench 
decision of this Court in the ‘case of 
Kesho Singh v. Om Prakesh, (1970 All 
LJ 189). I do not find any ‘substance in 
this argument. 

In the instant case in fact the 
defendant was not absent. The order 
sheet of 30-9-1969 records that Sri R. P. 
Singh, learned counsel for the defend- 
ant, was present. What I have mention- 
ed above in regard to the happenings on 
30-9-1969 in the court of the Munsif 
when the suit was called up for hear- 
ing shows that the defendant was re- 
presented by his counsel who first filed 
an application for amendment and later 
on an application for adjournment. There 
is nothing on the record to show that 
Sri R. P. Singh at any stage, oral or in 
writing, stated before the court that he 
had no instructions beyond making ap- 
plications for adjournment. In these 
circumstances, therefore, resort to fic- 
tion introduced by the explanation added 
to the amended Rule 2 of Order 17 by 
the High Court is not called for. The 
ratio of the decision in case of 1970 All 
LJ 189 (supra) therefore, does not help 
the defendant. The learned Munsif was 
right in recording that the case was to 
be heard and decided on merits. In any 
view of the matter even if the learned 
Munsif had not recorded that he was 


. proceeding on merits, in law the hearing 


and the decree of the learned Munsif 
would not be ex parte so as to attract 
Rule 9 of Order 9, Civil P. C. The view 
taken by the lower appellete court that 
the Munsif was not competent to set: 
aside the decree under O. 9, R. 13, 
Civil P. C, is correct. The decree would 
be on merits and not ex parte. 


I concede that if a case was made 
out that the decree was ex parte it was 
open to the lower appellate court and 
it is even open in the second appeal, to 
set aside the judgment and decree and 
remand the case for re-hearing in the 
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interest of justice so as to afford an op- 
portunity to the defendant for present- 
ing her case. But the defendant herself 
is to blame for the unfortunate stand 
taken up by her counsel on the final 
day of hearing on 30-9-1969. I think I 
will be overreaching the extent of my 
discretion if I were to accede to the 
prayer of learned counsel for the de- 
fendant appellant that an opportunity 
be afforded to her to defend her case 
which for all practical purposes was 
decided ex parte against her, as I am in 
agreement with the conclusion of the 
learned Additional District Judge that 
the defendant was guilty of adopting 
deliberate tactics of prolonging the pro- 
ceedings and warding off the evil day 
of her eviction. A litigant in the place 
of the defendant does not deserve any 
` further indulgence at the hands of the 
Court. 

12. The third point raised was 
that the so-called notice served on the 
defendant purporting to terminate her 
tenancy under Section 106 of the Trans- 
fer of Property Act was not a valid 
notice as it terminated the tenancy in 
praesenti and not on the 30th day of ser- 
vice of the notice on her. Though no 
such argument was raised in the court 
below, I allowed it to be raised before 
me in second appeal as it involved pure- 
ly a question of law depending on the 
interpretation and construction of the 
language of the notice, a copy of which 
is on record, paper No. 148-C. In order 
to appreciate the argument advanced I 
think it proper to quote the relevant vor- 
tion of the notice which is in English. 
It is as follows:— 

“I served you with notice dated 30th 
November 1964 and in that continuation 
again on 20th of April 1965 I hereby 
serve you with the legal notice under 
Section 106, Transfer of Property Act. to 
terminate your tenancy and to require 
you to vacate the said premises and 
deliver vacant possession to me after 
thirty - days from the receipt of this 
notice and to pay up the arrears of rent 
up to that time. 

You are, therefore, informed that 
your tenancy is hereby terminated and 
after occupying the premises for thirty 
days from the date of the receipt of this 
notice, you must vacate it on 31st day 
and deliver me vacant possession over 
it with arrears of rent up to that time, 
otherwise suit for your ejectment and 
recovery of arrears of rent at the con- 


Cece euneeecceneeesses 


13. The submission was that for 
all intents and purposes the landlady ter- 
minated the tenancy in praesenti. Em- 
phasis was laid on the words, “that your 
tenancy is hereby terminated” occurring 
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in the first sentence of the second para- 
graph in the quotation above. Learned 
counsel wanted me to interpret the 
words “tenancy is hereby terminated” as 
“tenancy is terminated today”. Accord- 
ing to the learned counsel ‘hereby’ is 
indicative of the time and when one 
says that I hereby do this, ‘it will al- 
ways mean that I am doing it now and 
forthwith. In this connection learned 
counsel drew my attention to the case of 
Hakim Ziaul Islam v. Mohammad Rafi, 
(1971 All WR (HC) 121) = (AIR 1971 
All 302). I am unable to appreciate the 
argument so advanced and J do not think 
the ratio of the decision in the case of 
1971 All WR (HC) 121 = (AIR 1971 All 
302) can, in any way, assist me in in- 
terpreting and construing the notice in 
the instant case, The decision in the 
case cited turned on the phraseology of 
the notice that came up for considera- 
tion in that case. There in so many 
words the landlord had said that “your 
tenancy of the aforesaid house is ter- 
minated with effect from today”. 

Here in the instant case in the 
notice itself there is no such express 
language used. However, the learned 
counsel submitted that use of the word 
‘hereby’ conveyed the same idea as ‘now’ 
and ‘fortwith’. I do not agree. The 
word ‘hereby’ used in business and legal 
correspondence does not connote the 
point of time. It always means ‘through’. 
When it is said that the tenancy is here- 
by terminated, it will mean that the 
tenancy is terminated through the notice. 
The word ‘hereby’ is always used in 
writing a letter or a document to convey 
the idea that through the said writing or 
the document, intimation for doing or 
not doing a thing is being conveyed to 
the addressee thereof. In Oxford English 
Dictionary: it is explained that the word 
‘hereby’ is formed by the words ‘here’. 
an Adverb plus ‘by’ a preposition and 
the meaning given is ‘by’ or near the 
place; closeby; and the second meaning 
is ‘by, through, or from this’. The 
word ‘hereby’ thus by no stretch of im- 
agination can be said to connote a 
moment of time or the timing of any 
event. 

Moreover, both paragraphs quoted 
above from the notice when read to- 
gether show a clear intention that the 
relationship of landlord and tenant was 
to be kept subsisting for a period of 
thirty days from the receipt thereof by 
the tenant. Learned counsel for the 
defendant entirely ignores the effect of 
second sentence of para one of the 
quotation above starting from “I here- 
by serve you a legal notice under Sec- 
tion 106—, Transfer of Property Act” to 
end of that sentence “to pay up the 
arrears of rent up to that time”. It is 
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a clear manifestation of an intention on 
the part of the landlady that the notice 
was a notice under Section 106, Transfer 
of Property Act, and the tenancy was 
terminated requiring the vacation of the 
premises by the. tenant after thirty days 
from the receipt thereof. 'The first sen- 
tence of the second paragraph of the 
quotation, therefore, is nothing but a re- 
petition of the same idea. In the case of 
Ahmad Ali v. Mohammad Jamal Uddin, 
(1963 All LJ 567) = (AIR 1963-.All 581) 
a Division Bench held that where a land- 
lord uses an expression “your tenancy 
is terminated” and asks the tenant to 
vacate the premises on the thirtieth day 
after the receipt thereof, such a notice 
cannot be interpreted to mean a notice 
terminating the tenancy with immediate 
effect and calling upon the tenant to 
deliver possession after thirty days. 
ae is thus no substance in this point 
so. 

14, Rightly the learned counsel 
for the defendant appellant did not ques- 
tion the correctness of the finding that 
the permission under Section 3 of Act 
3 of 1947 was valid inasmuch as the 
Supreme Court in a latest decision has 
held that the attack on the validity of 
the permission cannot be collaterally 
made in a suit for eviction. See Ramji 
Das v. Trilok, Chand, (1970 All WR 615) 
= (AIR 1971 NSC 155). 


15. Now there remains to con- 
sider the.cross objection preferred by the 
plaintiff respondent against that part of 
the decree of the court below -by which 
it reduced the rate at which the mesne 
profits were to be'calculated. It would 
be recalled that the learned Munsif 
awarded mesne profits at the rate of 
Rs. 250/- per month, while the learned 
Judge in appeal reduced the rate to 
Rs, 125/~ per month which was the rent 
payable to the plaintiff by the defendant 
as a tenant. I think on the authority 
of the decided cases of this Court the 
learned Judge of the lower appellate 
court was right in awarding mesne pro- 
fits at the rate of Rs. 125/- per month. 
The learned Munsif was in error in fix- 
ing the rate at Rs. 250/- per month as 
there was no reliable evidence on re- 
cord adduced by the plaintiff to the 
effect that the defendant actually receiv- 
ed or might with ordinary diligence have 
received during the period of his wrong- 
ful possession Rs. 250/- per month as 
profits from the premises in suit. The 
burden was on the plaintiff to show that 
the defendant had earned a profit or 
could have earned a profit had she ap- 
plied diligence to the extent of Rupees 
250/- per month. What the plaintiff 
proved was that had she let it out to 
another tenant if the premises in suit 
were vacated by the defendant on the 
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expiry. of notice she would have earned 
an income of Rs. 250/- per month. Such 
evidence, to my mind, would not be re- 
levant for the purpose of calculating the 
mesne profits as defined under sub-sec- 
tion (12) of S. 2 of the Civil P. C. The 
cross-objection, therefore, has no force. 
š As a result of the ‘ discussion 
above I dismiss the appeal and the cross 
objection both with costs. 
Appeal and cross objection 
dismissed. 
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M. C. Goel, Petitioner v. State of 
Uttar Pradesh and another, Opposite 
Parties. ; 

Civil Misc. Writ No. 296 of 1971, D/- 
30-3-1971. 

Constitution of India, Art. 31i — 
Protection under — Revision of officiat- 
ing Civil and Sessions Judge to substan- 
tive post, without precluding him from 
future promotions, ordered following his 
explanation to service. record notings 
cannot attract Art. 311 or 16 — Such 
opportunity given to. him to explain is 
not an inquiry into charges but it is only 
for the ascertainment of his suitability 
for the post — (X-Ref:— Art. 16). 1971 
Ser. LE 71 (SC) & 1970 Ali LJ 1083 
(following AIR 1968 SC 1089), Applied; 
AIR 1970 SC 158, Followed; 1969 All LJ 
1039, Distinguished. 

(Paras 3, 5, 6 and 8) 


Cases Referred: Chronological Paras 
(1971) 1971 Ser LR 71 = (1970) 
2 Lab LJ 686 (SC), Appar Apar 
Singh v. State of Punjab 4,5 


(1970). AIR 1970 SC 158 (V 57)= 
(1970) 1 SCR 472, Ramgopal v. 

State of Madhya Pradesh 5 
(1970) 1970 All LJ 1083, Sughar 

Singh v. State of U. P. 

(1969) 1959 All LJ 1039 = 1970- 
1 Lab LJ 620, State of U. P. v. 
V. N. Srivastava 6 

(1968) ATR 1968 SC 1089 (V 55)= 
1968-3 SCR 234 = 1968 Lab IC 
1286, State of Punjab v. Sukh- 
raj Bahadur 4 

S. C. Khare and P. N. Tewari, for 

Petitioner; Standing Counsel, for Op- 

posite Parties, 

- ORDER:— Sri M. C. Goel has filed 
this petition against the notified order 
dated 8th January, 1971 issued under the 
hand of the Registrar by order of the 
High Court which runs as follows: 


"Sri M. C. Goel, Civil and Sessions 
Judge, Orai to be Civil Judge, Hardoi, 
vice Sri S. D. M. Shahi.” 


GO/GO/C999/71/JRM/S 
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According to the. petitioner this order 
amounts to an order of reduction in rank 
within the meaning of Art. 311 of the 
Constitution and since it was passed 
without giving him an opportunity to 
phoi cause the order was illegal and 
void. 


y 2e The petitioner was working on 
the substantive post of Civil Judge in 
the U. P. Civil Service (Judicial Branch). 
In December, 1961 he was appointed on 
an officiating post of temporary Civil and 
Sessions Judge. -Subsequently the names 
of certain persons working as Civil and 
Sessions Judges were recommended by 
the High Court for promotion to the post 
of Additional District Judges/District 
Judges. The name of the petitioner was 
not included. The State Government 
agreed with the recommendations and 
further feeling that the petitioner was 
not suitable to continue even as a Civil 
and Sessions Judge consulted the High 
Court about the suitability of the peti- 
tioner to continue in that capacity. The 
High Court, through the Registrar, com- 
municated to the petitioner certain 
notices regarding the petitioner’s work- 
ing as Civil and Sessions Judge during 
the period 1961-69 and the petitioner 
was asked to explain the same. After 
the explanation was received from the 
petitioner, a recommendation was sent 
by the High Court to the State Govern- 
ment to the effect that the petitioner 
was not suitable for continuing as Civil 
and Sessions Judge but should be re- 
verted to his stbstantive post of Civil 
Judge. The State Government after, 
considering the recommendation, decided 
that the petitioner should be reverted to 
his substantive post and the impugned 
notification was issued transferring him 
as Civil Judge, Hardoi. 


3. Although the petitioner had 
alleged that he had been selected to the 
_eadre of Higher Judicial Service, he ad- 
mitted in the rejoinder affidavit that 
every person is appointed a Sessions 
Judge originally in officiating capacity. 
The assertion of the opposite parties in 
the counter affidavit thus stands esta- 
blished that the petitioner was holding 
the post of Civil and Sessions Judge only 
in officiating capacity. As such his trans- 
fer to his substantive post of Civil Judge 


cannot, without anything else be held 


to be an order of reduction in rank with- 
in the meaning of Art. 311 


4. The contention of the peti- 
tioner is that this order was passed by 
way of penalty and is not an order of 
transfer simpliciter to the substantive 
post of Civil Judge. Reliance has been 
placed by leafned counsel for the peti- 
tioner on Appar Apar Singh v. State of 
Punjab, (1971 Ser LR 71) (SC)° and 
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Sughar Singh v. State of U. P., (1970 
All LJ 1083). In the case, the Supreme 
Court reasserted the five propositions laid 
down by the Court in State of Punjab 
v. Sukhraj Bahadur, ¢ (1968) 3 SCR 234) 
= (AIR 1968 SC 1089). The relevant 
propositions are as follows:— 


(3) If the order visits the public ser- 
vant with any evil consequences or casts 
an aspersion against the character or 
integrity, it must be considered to be one 
by way of punishment, no matter whe- 
ther he was a mere probationer or a’ 
temporary servant. 


(4) An order of termination of ser- 
vice in unexceptionable form preceded 
by an enquiry launched by the superior 
authorities only to ascertain whether the 
public servant should be retained in ser- 
vice does not attract the operation of 
Art. 311 of the Constitution. 


(5) If there be a full scale depart- 
mental enquiry envisaged by Art. 311 
that is, an enquiry officer is appointed, 
a charge sheet submitted, explanation 
called for and considered, any order of 
termination of service may thereafter 
will attract the operation of the said 
Article. 

It was further held in this case that 
the circumstances preceding or attend- 
ing on the impugned order have to be 
examined in each case. The motive 
behind it being immaterial and if the 
order visits the public servant with any 
evil consequence, it must be considered 
to be one by way of punishment whe- 
ther he was a mere probationer or a 
temporary servant. These propositions 
will apply with equal- force to a case of. 
reduction in rank. The question to be 
considered, therefore, would be whether 
the order visits the petitioner with any 
evil consequence or casts an aspersion 
against his character or integrity. As the 
order on the face of it is an innocuous 
order and obviously casts no aspersions, 
the answer to the question will in the 
present case depend on the answer to the 
question whether the enquiry was only 
an enquiry to ascertain whether the 
public servant should be retained in the 
post or not, 


5. The case of the petitioner is 
that the explanation which had been 
called by the High Court before giving. 
its opinion was in the nature of an en- 
quiry mentioned in proposition No. 5 
and not ohe mentioned in proposition 
No. 4. This contention is based on a 
misconception of the nature of the en- 
quiry held by the High Court. By 
virtue of Art. 233 read with Art. 236 of 
the Constitution, the Governor of the 
State has to consult the High Court in 
matters of appointments, postings and 
promotions of Sessions Judges. High 
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Court could give its opinion only on the 
basis of the record maintained by it 
about the working of officers, The 
notices communicated to the petitioner 
were, as is clear from the records pro- 
duced by respondents, based on and 
were with reference to the entries exist- 
ing in the Court’s record concerning the 
petitioner. High Court could have given 
its opinion to the Government on a con- 
sideration of those entries even, without 
‘calling upon the petitioner to explain 
-them and if the High Court gave an op- 
‘portunity to the officer to explain those 
entries it cannot be said that any en- 
quiry was made into any charges against 
ithe officer. 

As was pointed out in the case of 
1971 Ser LR 71 (SC) (Supra), purpose 
and object of enquiry should be the 
guiding factor. The enquiry by the High 
Court in the circumstances proved in the 
case could be only to ascertain whether 
the petitioner should be retained in the 
‘post of Civil and Sessions Judge or not. 
‘The enquiry ‘conducted by the High 
Court in this case would, therefore, be 
governed by proposition No. 4 and not 
by proposition No. 5 as laid down by the 
Supreme Court and it will not attract 
the operation of Art. 311. According to 
the affidavits, filed in the case, High 
Court did not record any finding against 
the petitioner beyond forming the 
opinion that the petitioner was not suit- 
able for the job and should be reverted 
to his substantive post of Civil Judge. 
No enquiry officer was appointed, no 
charge sheet was submitted and no find- 
ings were arrived at by the High Court 
about the proof of any charge against 
the petitioner. The enquiry conducted 
by the High Court must thus be deemed 
to be merely to ascertain the suitability 
of the petitioner for the job and not to 
investigate into any allegations against 
him. The State Government also did 
not arrive at any finding adverse to the 
petitioner but only accepted the recom- 
mendation that the petitioner be not 
allowed to hold the office of Sessions 
Judge and be reverted to his substantive 
post of Civil Judge. 


The case of Ramgopal v. State of 
Madhya Pradesh, (AIR 1970 SC 158) is 
almost parallel to the present case. Chief 
Justice of Madhya Pradesh in that case 
had made enquiries into a certain matter 
against a Temporary Civil Judge of that 
State and admonished him for his dis- 
reputable conduct. The Chief Justice 

' thereafter dictated a note in regard to 
the enquiry which he had made against 
the officer and the Madhya Pradesh High 
Court passed a resolution, recommending 
termination of the Officer’s services. 
Having regard to this resolution the 
State Government passed an order ter- 
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minating the services of the officer. The 
recommendation was not preceded by 
any charge sheet or departmental en- 
quiry, It was held by the Supreme 
Court that as the order did not cast a 
stigma on the petitioner’s character or 
integrity it could not be held to be pas- 
sed by way of punishment so as to: 
attract the provisions of Art. 311. 
Similarly Art. 311 cannot be attracted to 
the present case. 


6. In the case of_ State of U. P. 
v. V, N. Srivastava, (1969 All LJ 1039) 
relied upon by the petitioner it was 
found that selection of persons to the 
post of permanent Superintending 
Engineer was made only out of those 
who were officiating as Superintending 
Engineers and similarly permanent Ex- - 
ecutive Engineers could be appointed 
only out of those who were working as 
officiating Executive Engineers and that 
selection could not be made to these 
higher posts out of persons who were 
holding the lower substantive post. In 
the present case, however, in paragraph 
19 of the counter affidavit it was assert- 
ed that the petitioner ‘can be consider- 
ed for appointment as Civil and Sessions 
Judge if his work in future shows im- 
provement”. The order of reversion 
made by the State Government does not 
disentitle him from consideration of the 
promotional post in future. The case of 
1969 All LJ 1039 (supra) is thus not ap- 
plicable to the present case as here no. 
evil consequence visits the petitioner by 
his being reverted to his substantive post 
as he can still be selected for substan- 
tive post of Civil and Sessions Judge in 
the Higher Judicial Service of the State. 


Te In the case of 1970 All LJ 1083 
(supra) Pathak, J. held that the peti- 
tioner as a temporary Sub-Inspector 
enjoyed no right of holding the, post and 
consequently no question arose of con- 
travention of Art. 311 of the Constitu- 
tion. Mukerji, J, held otherwise and a 
reference was made to Verma, J. who 
agreed with Mukherji, J. It would be 
seen that both the learned Judges took 
into consideration the antacedent events 
and on that basis in the particular cir- 
cumstances of that case, arrived at the 
conclusion that the order in the con- 


‘text of past events was passed as a 


measure of punishment. Mukherji, J. 
observed in his judgment: ` 

“There can be no doubt that in the 
present case the order of reversion was 
passed against the appellant as a penal 
measure by the Deputy Inspector Gene- 
ral of Police who was not satisfied with 
the punishment of sever warning and 
the stoppage of increment given by the 
Senior Superintendent of Police.” 


‘been 
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Verma, J. observed as follows:— 

“The sequence of events in the pre- 
sent case leaves no room for doubt that 
the appellant’s reversion can be des- 
cribed as nothing else but punishment by 
reduction in rank. He was first accus- 
ed of making alterations in the entries 
in his character roll. He was there- 
after warned. His increment was stap- 
ped in April, 1968, and in August he was 
reverted. I asked the learned counsel 
appearing for the State whether he could 
give any other reason for the appellant’s 
reversion. He stated that the order of 
reversion was the result of the adverse 
entry given to the appellant in his chara- 
cter roll. He could give no other reason 
why the appellant, whose record had 
excellent throughout and who 
worked as a Sub-Inspector of Police for 
eight years, should be reverted to the 
post of Head Constable. I am, there- 
fore, of the view that the appellant was 
entitled to the protection of Art. 311 cf 
the Constitution of India and that the 
order sought to be impugned must be 
quashed.” 
The order in that ease was thus held to 
attract Art. 311 as on the facts preceding 
the order it appeared that the order was 
in the nature of punishment. In the 
present case, there have been no infruc- 
tuous prior punishments or warnings 
which may provide basis for holding the 
simple order of reversion to the substan- 
bard post as an order of reduction in 
rar 


8. As the petitioner was only 
officiating at the post of Civil and Ses- 
sions Judge and owas reverted to his 
substantive post on the basis of his un- 
suitability to hold that post by an autho- 
rity which had power and jurisdiction 
to do so there could also be no question 
of Art. 16 of the Constitution being 
attracted to his case. 


9. As regards the plea of mala 
fides, neither the point has been pressed 
nor is there any material on record to 
justify the finding that the order of the 
State Government directing the rever- 
sion which was followed up by the con- 
sequential order of transfer was passed 
mala fide. 


10. In the result, the petition 
fails and is dismissed. There will be no 
order as to costs, 


Petition dismissed. 
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K. N. SRIVASTAVA, J. 


. Mahadeo Pandey, Defendant-Appel- 
lant v. Mt. Bensraji, Plaintiff-Respond- 
ent. 

Second Appeal No, 2121 of 1961, D/- . 
30-3-1971 against judgment and decree - 
of Sharda Prasad Srivastava, Dist, Addl. 
Civil J., Basti, D/- 19-1-1961. 

Hindu Succession Act (1956), S. 14 
(1) and (2) — Widow, who inherited her 

husband’s property by subsequently 
agrecing to remain in possession of it as 
limited owner and not to waste it, is not 
covered by sub-section (2) since she bad 
not “acquired” the widow’s right under 
the agreement but prior to it by in- 
heritance. AIR 1960 Orissa 81, Distin- 
guished. (Paras 5 and 8) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Orissa 81 (V 47)= 

25 Cut LT 551, Mali*Bewa v. 

Dadhi Das 6 

G. D. Srivastava, for Appellant; 
M. P. Singh, for Respondent. 

JUDGMENT:— This is an appeal 
against the judgment and decree passed 
by the I Additional Civil Judge, Basti, 
dismissing the appeal against the iudg- 
ment and decree passed by the Munsif, 
Basti. 

2. The facts giving rise to this 
appeal are as follows. 

3. The respondent filed this suit 
with the allegation that she was the. 
owner of the plots and trees and she had 
a right to construct a house and to cut 
the trees which she inherited from her 
husband as his widow and she became 
the sole owner of the same after the en- 
forcement of the Hindu Succession Act, 
1956. The suit was contested by the 
defendant appellant and inter alia it was 
pleaded that there was a compromise 
whereby the plaintiff accepted the 
widow’s rights and agreed not to cut the 
trees and therefore the effect of the 
earlier compromise would not be undone 
by the enforcement of the Hindu Suc- 
cession Act, The plaintiff's contention 
found favour with the trial court and 
the lower appellate court with the result 
that the  plaintiff’s suit was decreed. 
Being dissatisfied, the defendant has 
filed this appeal. 

4, The learned counsel for the 
appellant contended that as provided 
under sub-section (2) of S. 14 of the 
Hindu Succession Act, the plaintiff only 
got a widow’s right in the property and 
as such the views taken by the trial 
court and thê lower appellate court were 
not correct. Sub-section (2) of S. 14 
reads as below:— 


GO/GO/C946/71/TVN/S 


516 All. [Prs. 4-9] 


“Nothing contained in sub-section (1) 
shall apply to any property acquired by 
way of gift or under a will or any other 
instrument or under a decree or order 
of a civil court or under an award where 
the terms of the gift, will or other in- 
strument or the decree, order or award 
prescribe a restricted estate in such 
property.” 

5. `The word ‘acquired’ has special 
significance in interpreting the above 
sub-section., The use of the word ‘ac- 
quired’ left no room for doubt that if 
the property was acquired by a gift or 
under a will or other instrument or 
under a decree or order of the court or 
under an award and by that if an in- 
terest was created, then sub-sec* (1) of 
Section 14 would not apply and the 
widow would not get an absolute right 
as laid down in sub-section (1) of S. 14 
of the Hindu Succession Act. In the 
instant case, after the death of her hus- 
band, the plaintiff entered over this pro- 
perty as his widow. It is not denied that 
‘tthe plaintiff's husband was separate from 
the defendant and the property in dis- 
pute had fallen to the share of the 
plaintiff’s husband at the time’ of separa- 
tion. Therefore, the widow’s right was 
not acquired by the plaintiff under the 
subsequent compromise decree which- the 
parties entered in Suit No. 69 of 1949. 
The widow’s right had been inherited 
by the plaintiff long before the com- 
promise was arrived at. No new right 
or interest was created in favour of the 
widow by that compromise, All that 
was agreed by this compromise was that 
the plaintiff was to remain in possession 
over the disputed property as a limited 
owner and was not to waste the pro- 
perty. 

Thus by this compromise, the future 
right.of inheritance of the defendant was 
safeguarded and no new right or interest 
was created in favour of the plaintiff. 
Therefore, the plaintiff did not acquire 
the right under any of the conditions 
mentioned under Section 14 (2) of the 
Hindu Succession Act, and as such, the 
above contention of the learned counsel 
for the appellant has no force in it. 

6. The learned counsel for the 
appellant relied on a Single Judge deci- 
sion of the Orissa High Court Mali 
Bewa v. Dadhi Das, (AIR 1960 Orissa 81). 
In Mali Bewa’s case, AIR 1960 Orissa 
81 after the death of the husband of 
the widow, the property was inherited 
by the adopted son and the adopted son 
fave certain property to the widow by 
way of maintenance. Therefore, the 
property which the widow got was 
through the compromise which was en- 
tered between her and her adopted son, 
The facts of Mali Bewa’s case, AIR 1960 
Orissa 81 are absolutely different from 
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the facts of the present case and there- 
fore the aforesaid decision would not 
apply to the facts of the present case. 
In my opinion, by the compromise, no 
right or interest was acquired by the 
widow: and as she had inherited the pro- 
perty as widow of her deceased husband 
long before the compromise, therefore, 
Section 14 (2) would not be of any help 
to the defendant. 

7. It was next argued that the 
compromise decree being based on a con- 
tract was binding on the parties and the 
subsequent enactment will not undo the 
effect of the contract which the parties 
entered into. Section 14 (1) of the 
Hindu Succession Act lays down that: 

“Any property possessed by a female 
Hindu, whether acquired before or after 
the commencement of this Act, shall be 
held by her as full owner thereof and 
not as a limited owner.” 

8. By this compromise, nothing 
special was done except that the right 
of the widow to hold the property as a 
limited owner was acknowledged and 
that the widow agreed not to wasie 
the property which she inherited as a 
widow. By this compromise, only what 
was laid down in law was acknowledged 
and agreed. The law clearly laid down 
that after the death of the husband, the 
widow would get only a limited interest 
and the compromise did not go beyond 
what. the law laid down and therefore 
this compromise would not undo the 
mandatory provisions of Section 14 (1)} 
of the Hindu Succession Act, The above 
unon too has, therefore, no force in 
it. 

9. For the above reasons, the ap- 
peal fails. It is hereby dismissed with 
costs. 

Appeal dismissed. 
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J. M. LAL, J, 

Mahabir Prasad, Applicant v. Sham- 
shuddin Ansari and others, Opposite, 
Parties. 

Civil Revn. No. 270 of 1968, D/- 
2-3-1971, from judgment and decree of 
C. L. Jatava Munsif, Bara Banki, D/- 
25-7-1968, 


Court-fees and Suits Valuations — 
Court-fees Act (1870), S. 7 (v) (ii) (as in 
U. P) and S. 7 (xi) (e) — Where the 
erstwhile partners of the tenant of a 
shop, who had entered it as such partners, 
take shelter, to justify their possession of 
the shop after the dissolution of the 
partnership, under an arrangement with 
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the landlord recognising them as tenants, 
and the tenant files a suit for recovery 
of possession’ both against the landlord 
and those partners, it is not a suit be- 
tween landlord and tenant but a suit for 
possession of the shop from the partners 
— Court-fee would be therefore payable 
under S. 7 (v) (ii) and not under Sec- 
tion 7 (xi) (e) — (K-Ref:— Court-fees 
and Suits Valuations — Suits Valuation 
Act (1887), S. 4 (as in U. P.)). 


The subject-matter of the suit being 
the possession of the shop, the suit has 
to be valued for the purpose of juris- 
diction at the market value of the shop 
ana not at the market value of the 
leasehold right. (Paras 3 and 4) 


Cases Referred: Chronological Paras 


(1965) AIR 1965 Punj-434 (V 52)= 
67 Pun LR ‘322, Ram Kumar 
Bholanath v. Banwarilal Nand 
Kishore 3 
(1950) AIR 1950 Nag 237 (V 37)= . 
1950 Nag LJ 575, Gajanan 7 
Nanaji v. Rajeshwar Krishnaji 4 
(1949) AIR 1949 All 560 (V 36)= 
1949 All WR (HC) 92, Chief Ins- 
pector of Stamps, U. P. v, Sewa 
Sunder Lal 4 
(1946) AIR 1946 Mad 322 (V 33)= 
1946-1 Mad LJ 190, Kuppuswami 
Pillai v. Taj Fraksha Thaikkal 
Estate 3 
(1925) AIR 1925 Sind 275 (V 12)= 
87 Ind Cas 1002, Secy of State 
v. Dinshaw Navroji 3 


Kesari Bir Pd., for Applicant; S. M. 
Fakhruzzaman, for Opposite Parties. 


ORDER: The only point that arises 
for decision in this revision is whether 
the suit out of which this revision has 
arisen falls under sub-section (xi) (e) of 
Section 7 of the Court-fees Act as am- 
ended in its application to this State or 
under sub-section (v) (ii) of the said 
section. If the suit falls under the first 
provision, not only ad valorem court-fee 
would have to be paid according to the 
amount of one year’s rent but its, valua- 
tion for the purposes of determining the 
pecuniary jurisdiction of the court would 
also be the same in view of Section 8 of 
the Suits Valuation Act. That valua- 
tion would admittedly be within the 
pecuniary jurisdiction of the Munsif in 
whose court this suit was filed. If on 
the other hand the suit falls under the 
latter provision, it will have to be valued 
for the purposes of jurisdiction, at the 
market value of the property involved 
in or affected by the relief sought. The 
market value of the property in respect 
of which relief for possession has been 
prayed for has been determined by the 
trial court at Rs, 3150/~ on the basis of 
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the report of the commissioner who was 
appointed to determine the value. On 
that valuation the suit may go out from 
the pecuniary jurisdiction of the Munsif 

ess he exercised enhanced powers to 
try the suits exceeding rupees three 
thousand, 

2. The brief facts of the case 
plaintiffi-opposite party 
No. 1 filed his plaint with the allegation 
that he was a tenant of a shop situate 
in the town of Barabanki holding it 
from the father of defendant-opposite 
parties Nos. 2 & 3 and that he used to 
carry on his cloth business in this shop. 
The rent of this shop, according to the 
plaintiffs. was Rs. 22.50 p.m. The plain- 
tiff further alleged that he had taken the 
defendant-applicants Mahabir Prasad and 
Shankar Lal as well as the defendant- 
opposite party No. 4 Banshi Dhar as 
partners with him in his cloth business 
and in that capacity they began to sit 
on the shop in question. The partner- 
ship was dissolved but after that these 
persons did not give up their possession. 
On the other hand they colluded with 
the landlord and persuaded him to re- 
cognise them as his tenants in superses- 
sion of the tenancy rights of the plain- 
tiff. The plaintiff treating himself to 
have been dispossessed from this shop 
filed the suit for recovery of possession 
against the landlord as well as the other 
three defendants who were his erstwhile 
partners in the business. 


3. On these facts it was contend- 
ed on behalf of the plaintiff that this 
suit would fall under Cl. (xi) (e) which 
relates to suits between landlord and 
tenant to recover the occupancy of im- 
movable property from which a tenant 
has been illegally ejected by the land- 
lord. On behalf of the defendant-appli- 
cants it was contended that this suit 
cannot fall under this category as the 
suit was not filed only against the land- 
lords. In this connection reliance was 
placed on behalf of the applicants on a 
decision of Madras High Court in Kuppu- 
swami Pillai v. Taj Fraksha Thaikkal 
(AIR 1946 Mad 322). In this 
case it was held that a suit for posses- 
sion by plaintiff alleging that he is en- 
titled to occupancy rights in the land and 
that the first defendant landholder is not 
entitled to lease the land to defendant 2 
and to put him in possession does not 
fall under Section 7 (xi) (e)-as the suit 
is not only against landholder but also 
against another person who according to 
plaintiff is in the position of a trespasser. 
The view taken by some other High 
Courts on this point is different. In Se 


eretary of State v. Dinshaw Navroji, 
(AIR 1925 Sind 275) it was held that 
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sub-section (xi) refers to suits between 
the landlord and the tenant. It does not 
restrict such suits between the landlord 
and the tenant only. There is, therefore 
no reason why this sub-section should be 
limited to suits where the landlord and 
the tenant alone are parties and should 
not apply to a suit, where in order to 
avoid any unnecessary delay in execu- 
tion proceedings a person inducted by 
the landlord is joined as second defend- 
ant to the suit. The same view was 
taken by Punjab High Court in Ram 
Kumar Bhola Nath v. Banwarilal Nand 
Kishore, (AIR 1965 Punj 434). In this 
case a suit was filed by the tenant ‘A’ 
against his landlord ‘B’ with the allega- 
tion that one ‘S’ and ‘A’ were tenants 
of the premises. When ‘A’ was out of 
town, the landlord ‘B’ in collusion with 
‘S’ took illegal possession of the premises 
in question and handed over possession 
of the same to ‘R’ and ‘G’ obtaining a 
rent ‘note in his favour from them. It 
was further averred that the three 
- defendants ‘B’, ‘R’ and ‘G’ were in 
illegal occupation of the premises. On 
these facts it was held that since ‘A’ was 
dispossessed by his landlord, his cause of 
action immediately arose against the 
landlord. If the landlord after that in- 
ducted others on to the property that 
did not give a new or a separate cause 
of action to ‘A’. Those others must go 
to vacate the property should ‘A’ succeed 
against the landlord as the landlord 
must go pursuant to the decree against 
him, for those others had no claim 
to the property against the plain- 
tiff except the claim of the landlord. The 
suit was, therefore, essentially and in 
substance no more than one between a 
tenant and a landlord. In my opinion so 
far as the facts of the present case are 
concerned, the suit would not fall under 
Cl. (xi) (e) whichever of these views is 
accepted. 


In this case the defendant-applicants 
and the defendant opposite party No. 4 
did not enter in possession of the shop 
in dispute through the landlords who 
had at no time ejected the plaintiff. On 
the other hand these persons originally 
went on the premises when the plain- 
tiff took them as his partners in the 
business and they continued to remain 
in‘ possession of the shop even after the 
partnership was dissolved. In order to 
take a plausible stand to justify their 
possession over the shop after the dis- 
solution of the alleged partnership, they 
had persuaded the landlords, as alleged 
by the plaintiff, to recognise them as 
tenants. Thus it is clear that these 
defendants were not inducted by the 
landlords. On the other hand they were 
already in possession of the premises 
and they sought the help of the land- 
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lord as a subterfuge to justify their pos- 
session after the alleged dissolution of 
partnership. : 


4, The suit would clearly fall ~ 


within the scope of Cl. (v) (IJ) which 
relates to suits for possession of land, 
buildings or gardens and in such suits 
where the subject-matter is a building or 
garden, the court-fees is required to be 
paid according to the market value of 
the building or garden, as the case may 
be. The learned counsel for the plain- 
tiff opposite party argued that even if 
this provision applies to the suit, the 
plaintiff is not the owner of the building 
and he has only tenancy rights therein 
and as such the shop is not to be valued 
at its ordinary market value but only 
the tenancy rights of the plaintiff there- 
in should be valned in some just and 
equitable manner. It is suggested by 
him that this equitable and just manner 
would be to put the value of the tenancy 
rights at the amount of rent payable for 
one year, It is pointed out that Cl. (v-B) 
provides for suits for possession of land 
between rival tenants and by tenants 
against trespassers and though this clause 
in terms is confined to agricultural land 
on which rent is payable as recorded in 
the Collector’s register, this would give 
an indication of the mind of the legis- 
lature as to how they thought that the 
rights of a tenant in such land should be 
valued. Sub-clause (c) of this clause pro- 
vides that in a suit by a tenant other 
than a permanent tenure-holder or a 
fixed rate tenant or an ex~proprietary 
or occupancy tenant, the land is to be 
valued by its annual rent. It is suggest- 
ed that by anology this principle should 
be extended to evaluating the rights of 
a tenant in a building when the tenant 
brings a suit for possession against tres- 
passers who have ejected him from. that 
building. In this connection reference 
is made to a decision of this Court in 
Chief Inspector of Stamps, U. P. v, Sewa 
Sunder Lal (AIR 1949 All 560). That 
was a suit for injunction brought by a 
tenant against the defendant who was 
interfering with the plaintiff’s possession. 
over .the leased premises consisting of 
building. The consequential relief of in- 
junction was to be valued under clause 
(iv-B) which provides that this valuation 
shall not be less than one-fifth of the 
market value of the property involved 
in or affected by the relief sought or 
rupees two hundred whichever is greater, 
For the purposes of court-fees it was 
held that the market value of the pro- 
perty in such cases in which the plain- 
tiff has only tenancy right can be fixed 
at one year’s rent by applying the ana- 
logy of Cl. (v-B) (c). The question as 
to how the property should be valued 
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for the purposes of Suits Valuation Act 
was not decided in this case. 


Section 4 of the Suits Valuation Act 
specifically provides that the suits falling 
under Cl. (v) of Section 7 of the Court- 
fees Act shall be valued for the purposes 
of jurisdiction at the market value of the 
property involved in or affected by the 
relief sought. The relief sought in this 
case afainst the defendant-applicants is 
recovery of possession over the shop 
after their dispossession. The property 
affected by this relief is the shop itself. 
As such for the purposes of suit valua- 
tion it is the market value of the shop 
which has to be taken into consideration 
and not the markét value of the limited 
rights which the plaintiff may have in 
this property, A similar question direct- 
ly came before Nagpur High Court in 
Gajanan Nanaji v. Rajeshwar Krishnaji, 
(AIR 1950 Nag 237). It was held that 
a suit for possession of a shop in a 
market building by the permanent lessee 
thereof is clearly for possession of a por- 
tion of a house. Therefore the subject- 
matter is; so far as the question of pos- 
session is concerned, the house, and not 
the possession of the leasehold rights 
which are intangible and are not capa- 
ble of physical possession. The valua- 
tion of the suit, therefore, depends on 
the market value of the house and not 
on the value of the leasehold rights in 
it. With respects, I agree with this view. 
Under the circumstances the suit should 
have been valued for the purposes of 
jurisdiction at Rs. 3150/- as determined 
by the trial court. There was some con- 
troversy between the parties whether 
the learned Munsif in whose court this 
suit was filed had pecuniary jurisdiction 
upto rupees two thousand only or en- 
hanced jurisdiction upto rupees four 
thousand, There is no material on re- 
eord to determine this fact. 


5. Under the circumstances this 
revision is partly allowed. It is directed 
that the suit shall be valued at Rupees 
3150/- for the purposes of jurisdiction 
and if the same is beyond the pecuniary 
jurisdiction of the learned Munsif, he 
shall return the plaint for presentation 
to proper court. If it is within his juris- 
diction. he shall proceed further in the 
matter. In the circumstances of the 
case the parties shall bear their own 
costs in this Court. The stay order 
dated 9-10-1968 is discharged. 


Revision partly allowed. 
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JAGMOHAN LAL, J. 


Mohan Lal and another, Appellants 
v. Ladli Prasad and another, Respond- 
ents. 


Second Appeal No. 858 of 1961, D/- 
29-1-1971, against judgment and decree 
of Radhey Shiam Agarwal Civil and 
ae Bahraich in First Appeal No. 111 of 


Civil P, C. (1908), Ss. 148, 149, 151, 

. 9, R. 13 — Where peremptory ‘order 
restoring suit dismissed for default pro- 
vides that if costs are not paid within 
time fixed restoration application shall 
stand dismissed and neither costs are 
paid nor application for extension of 
time is made within time fixed for pay- 
ment of costs, the order takes effect 
automatically on the expiry of the period 
and the court cannot thereafter extend 
the time. AIR 1936 All 477, Followed; 
AIR 1961 SC 882 & 1970 All WR (HC) 
143, Distinguished. (Paras 4, 5) 
Cases Referred: Chronological Paras 
(1970) 1970 All WR (HC) 143, 

Beni Ram v. Sonpal -9 
(1961) AIR 1961 SC 882 (V 48)= 

(1961) 3 SCR 763, Mahanth Ram 

Das v, Ganga Das 4 
(1936) ATR 1936 Ail 477 (V 23)= 

1936 All LJ 566, Gaya Din v. 

Lalta Prasad 4 

Jagdish Narain, for Appellants; H. D. 
Srivastava, for Respondents. 

DGMENT: This application pur- 
porting to have been filed under Sec- 
tion 151 of the Code of Civil Procedure 
contains a prayer that the delay of one 
week in depositing the costs in compli- 
ance with my order dated 14-5-1970 may 
be condoned and the consequential order 
resulting in the dismissal of the re- 
storation application for this non-compli- 
ance may be set aside and that the res- 
toration application may be revived. 

2. The facts of the case were that 
the Second Appeal No. 858 of 1961 was 
dismissed in default of the appellants on 
1-8-1969. The appellants then applied 
for restoration of this appeal and that 
application was allowed by me condi- 
tionally on 14-5-1970 in the following 
terms:— 

"In the interest of justice, I allow 
this application on payment of Rs. 30/- 
as costs which shall be paid within a 
week from this date. If the costs are 
paid within the time allowed the second 
appeal shall be restored to its original 
number. In case of default in the pay~- 
ment of costs, this application shall stand’ 
dse 

The costs were not paid with- 
in ie time allowed and so the applica- 
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tion for restoration stood dismissed on 
_ 21-5-1970. Thereafter the appellants’ 
counsel paid Rs. 30/- to respondents’ 
counsel on 29-5-1970 and obtained a re- 
ceipt from them. On 20-7-1970 the pre~ 
sent application was made under Sec- 
tion 151, Civil P. C. 


4. I have heard the learned coun- 
sel for the parties. The learned counsel 
for the petitioners contended that though 
the case would not be covered by Sec- 
tion 148, Civil P. C. this court can ex- 
ercise its inherent power urder S. 151 
to grant the relief prayed for by the 
petitioners. In this connection he refers 
to a decision of the Supreme Court in 
Mahant Ram Das v. Ganga Das, AIR 
1961 SC 882 in which it was held that 
where a Bench of the High Court, while 
deciding an appeal in favour of the ap- 
pellant, passed a peremptory order fixing 
the period for payment of deficit court- 
fee, and the appellant made an applica- 
tion for extension of time before the 
time fixed had run out, but the 
application came on for hearing be- 
fore a Division Bench after the period 
had run out, the High Court was not 
powerless to enlarge the time even 
though it had peremptorily fixed the 
period for payment. In that case the 
order fixing time for payment of the 
court-fee was, no doubt. a peremptory 
order like the order dated 14-5-1970 
passed by me and provided that-in de- 
fault of payment of court-fee within the 
time fixed, the appeal shall stand dis- 
missed, but the appellant had moved an 
application praying for further time be- 
fore the time so fixed had run out and 
it was on account of the circumstances 
beyond his control that this application 
could not be disposed of on that very 
day and it came before a Division Bench 
for hearing after that time had run out. 
On those facts it was held that even 
after the original time had run out the 


Court was not powerless to extend the . 


time on the basis of the application that 
had been made prior to the fixed time 
running out and that in such a case the 
order so passed would be deemed to take 
effect from the date on which the ap- 
plication had been made for further ex- 
tension of time. In the present case, 
as noted above, no such application for 
extension of time was given before the 
time fixed in the peremptory order had 
completely run out. The application was 
made more than two months thereafter. 
The peremptory order, which was a 
self-contained order, came into operation 
when the costs had not been paid till 
21-5-1970. On these facts neither Sec- 
tion 148 nor S. 149 would be applicable 
nor the time can be extended under the 
inherent powers under Section 151. The 


Bench decision of this court in Gaya Din . 


` Mohan Lal v. Ladli Prasad (J. Lal J} 


A.LR. 


v. Lalta Prasad (AIR 1936 All 477) is 
directly an authority on the point before 
us. In this case it was held that if the 
condition laid down in the peremptory 
order is not complied with within the 
time fixed in that order, and in the 
event of non-compliance, the order 
operates automatically and without fur- 
ther intervention of the court, Sec. 148 
cannot be applied for the obvious reason 
that the court ceases to be seized of the 
matter and becomes functus officio. 


5. The learned counsel for the 
petitioners referred to a Single Judge 
decision of this court in Beni Ram v. 
Sonpal. (1970 All WR (HC) 143). In that 
case a peremptory order was passed in 
the following terms:— 


“Heard. Adjourned to 17-1-1967 for 
F. H. on payment of Rs. 12/- as costs, 
by that date. failing which the suit 
shall stand automatically dismissed for 
default and non-prosecution.” 
It so happened that the business of the 
court was not carried on 17-1-1967 and 
in fact on that date the suit was never 
called for hearing, due to strike in the 
office of the court and then 7-3-1967 was 
the date fixed for hearing. On that date 
the suit was actually called for hearing 
and there was an offer on behalf of the 
plaintiff to deposit the amount of costs. 
But the court ordered that the suit stood 
automatically dismissed on 17-1-1967 in 
default of non-compliance with the con- 
dition laid down in the aforesaid order. 
In revision Asthana, J. held that on the 
facts stated above the peremptory order 
in question implied that the costs were 
to be deposited by the plaintiff on the 
next date of hearing. that is to say on 
the date when the suit was actually 
called for hearing, and since due to un- 
foreseen circumstances the business of 
the court could not be carried on 17-1- 
1967 and in fact the suit was never 
called up for hearing due to strike in 
the office of the court before 7-3-1967, 
this very date i.e. 7-3-1967 ‘shall be 
deemed to be the date of hearing and 
upto that date the plaintiff could de- 
posit the costs. Since the plaintiff had 
offered to pay the costs on that date he 
could not be deemed to be in default. 
It would be evident that the facts of 
that case were entirely different from the 
facts of the present case. In this case 
the order dated 14-5-1970 provided that 
the costs had to be paid by the appel- 
lant within a week from that order and 
it was open to the appellant to pay the 
same on any date within that period to 
the counsel for the respondents without 
any intervention of the court or to de- 
posit the same in the court for payment 
to the respondents. The court was open 
for transacting business throughout this 
period. But the appellant neither of- 
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fered to pay the costs nor applied for 
further extension of time. It was only 
after the time fixed had run out and 
the order had automatically taken effect 
in default of payment of these costs, that 
the appellants made this belated applica- 
tion on 20-7-1970. The application is, 
therefore, dismissed. No order for costs. 


Order accordingly, 
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The’ U. P. State and another, Ap- 
pellants v. Mohan Lal, Respondent. 


F A. F. O. No. 342 of 1969 and 
vane Revn No, 1834 of 1969, D/- 29-4- 


Arbitration Act (1940), Sections 33 
and 30 — Arbitrator’s -construction of 
a clause in the agreement necessary for 
deciding case though erroneous is not 
a mistake apparent on the face of the 
award. Court cannot question the deci- 
sion as a court of appeal on facts. 


Thus where, construing the rele- 
vant clause in the agreement and on 
the evidence adduced it is held by the 
award tĦat certain work done by the 
contractor was part of the work cover- 
ed by the contract for which he is not 
entitled to extra payment the court 


cannot disturb that finding. AIR 1971 
SC 696, Followed. . (Paras 10 & ii) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 696 (V 57) = 
1971 SCD 125, M/s. Allen Berry 
and Co. Pvt. Ltd. v. Union of 
India 10 


K, N. Singh, for Appellants; M/s. 
G. P. Bhargava and Bhola Nath Srivas- 
tava, for Respondent. . 


SATISH CHANDRA, J.:— On 18th 
March, 1963, Mohan Lal, the respon- 
dent entered into a contract with the 
State Government for the construction 
of a 9 feet wide service road along the 
Jhansi Babina Gravi Main, under 
contract bond No. 5/9/SE of 1962-63. 
After the work was finalised and pay- 
ment in full and final settlement of its 


claim was made to the contractor, 
he ‘raised a dispute claiming a 
sum of Rupees 35000/-, on the 


ground that he had spent this money 
over the extraction of roots of trees 
while the work of earth filling at the 
site was going on. He claimed that 
this extra work was done under verbal 
orders of the Engineers on the spot. 
The Department did not accept this 
claim. It was of the opinion that this 
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work was a part of the work provid- 
ed for in the contract, and, hence, no 
extra payment could be claimed. 


2. On 24-5-1966, the contractor 
moved, an application for reference of 
this dispute to the arbitration of the 
Chief Engineer, L.S.G. E.D., as pro- 
vided by clause 24 of the contract 
bond. Clause 24 provided that the 
decision of the Chief Engineer shall be 
final, conclusive and binding on all 
parties to the contract upon all ques- 
tions, including questions of claims in 
any way arising out of, or relating to 
e contract. The question whether 
this work of excavation of roots of 
trees was covered by the contract was 
clearly a dispute relating to the con- 
tract, and. hence, was capable of be- 
ing referred to arbitration, in accord- 
ance with the arbitration clause. 


3. On 5-10-1966, the Chief Engi- 
neer gave his award, rejecting the 
claim of the contractor. The State 
Government made an application under 
Section 14 of the Arbitration Act, pray- 
ing that the award be filed in court. 
The contractor, on the other hand, made 
an application under Section 33 of the 
Act, with a prayer that the award be’ 
declared invalid. Both the matters 
were consolidated together and disposed 
of by a common judgment. The court 
below held that on the basis of oral 
and documentary evidence on the re- 
cord and the legal aspect of the matter, 
the excavation. of the roots of trees 
from the site was not a part of the 


original contract dated 18th March. 
1963. It was an independent work, not 
covered by the said -.contract. The 


arbitrator had no jurisdiction to give 
an award regarding the dispute about 
this extra work; and, consequently, the 
award was illegal and invalid. 

4, On this principal finding, the 
award was set aside. The application 
under S. 33 was allowed, while the ap- 
plication under S. 14, Arbitration Act, 
was rejected. . 

5. Aggrieved, the State 
come up in appeal to this Court. 

6. In the award, the arbitrator . 
stated that the case of the contractor 
was that when the work was started 
at the site. it was found that there 
existed plenty of roots of trees embed- 
ded in the ground, which needed ex- 
traction. Since a work of this kind 
was not provided for in the contract, 
it was an extra item of job to be done. 
The contractor’s case was that he re- 
ferred the matter to the Executive 
Engineer, who orally asked him to 
carry on the work and extra rate will 
be prepared for this item of work. 
Consequently, the contractor continued 
the work. This extra work came to 


has 
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76,830 square feet; and, at the rate of 
Rs. 4.50 per 100 square feet, the con- 
tractor was entitled to a sum of Rupees 
35,000/-. 


7. The award goes on to state 
that the contractor ` was unable to pro- 
duce any written order of any of the 
Engineers agreeing to make extra pay- 
ment for this work. The award then 
takes up the evidence of the Depart- 
ment. The Executive Engineer and 
some of the Assistant Engineers had 
appeared. The award notes that Sri 
Ahsan, the Executive Engineer, in whose 
time the work was done, stated that 
although the extra rates for items not 
provided in the contract were prepared 
and got signed by the contractor, but 
at no stage, any commitment, as alleg- 
ed by the contractor, had been made 
.by him that the contractor would be 
paid accordingly. He stated that the 
contractor had been only told that due 
consideration will be given to-his claim 
for this item of work within the terms 
and conditions of the contract bond. 


He also stated that before the con- 
tractor’s case for extra claim was sub- 
mitted to the Superintending Engineer 
for his final orders, it was pointed out 
by the Assistant Engineer, Sri R. P. 
Khare, that as per clause 50 of the 
contract, it was clear that the P.W.D. 
Specifications are applicable to this 
bond. It was clearly laid down under 
“Site clearance” in P.W.D. Specifica- 
tion Part I, Section A (Buildings) that 
no separate payment for the site clear- 
ance should be made unless otherwise 
specified. Sri Ahsan agreed with this 
view. The award then notes the evi- 
dence of Sri P. N. Srivastava, the Exe- 
cutive Engineer, in whose time the 
contract was finalised. He said that, ac- 
cording to his opinion, there was no 
provision in the contract for this kind 
of a work, and, so, the contractor was 
entitled to extra payment. Sri R. N. 
Misra, the Superintending Engineer, 
did not agree with Sri P. N. Srivas- 
tava. The award states that, before 
the work was allotted to Mohan Lal, 
the contractor, quite a considerable 
amount of jungle cutting was got done 
departmentally, but it was possible that 
some roots of shrubs might have been 
there, which the contractor had to re- 
move in connection with the construc- 
tion of the service road along the gra- 
vity main, during the execution stage 
of the work, which was allotted to 
him under the contract. He endorsed 
the view of Sri Ahsan that the claim 
of the contractor was inadmissible under 
the conditions of the contract. The 
same view was also held by Sri Viren- 
dra Kumar and Sri R. P. Khare, Assis- 
tant Engineers, , The Superintending 
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Engineer was of the view that, accord- 
ing to Schedule ‘A’ of the contract 
bond, general Engineering practice had 
to be followed. 

8. The arbitrator then stated in 
the award that :— 

“The Superintending Engineer fur- 
ther stated that the inquiries made by 
him have revealed that neither any 
wood or roots of trees were handed 
over to the Division which might have 
been dug out by the contractor during 
the process of site clearing which, as 
alleged by him, had to be extracted 
by him. The Executive Engineer has 
also clarified that on the adjoining 
land, only shrubs and not trees are to 
be found and as such no wood is ex- 
pected to be available by cutting these 
shrubs. It was also stated by the 
Superintending Engineer that the mea- 
surements recorded in the Measure- 
ment Book had not been checked too 
by any authority at any time.” 


Thereafter. the arbitrator gave his 
award. After thoroughly examining 


the evidence placed before him by the 
parties and considering the documen- 
ary evidence and arguments, he held 
that under the conditions of the con- 
tract, the claim of the contractor had 


no force. He therefore, rejected the 
claim. a . 

9. It will be apparent that the 
arbitrator decided two matters. He 


held, in agreement with the views of 
the Superintending Engineer supported 
by the views of other Engineers, that 
this work was covered under the con- 
tract, and the contractor was not en- 
titled to any extra payment on the 
footing that this job was outside the 
purview of the contract. The second 
finding recorded was that the contrac- 
tor, in fact, had not removed any wood 
or roots of trees. etc., while doing earth 
work. On both these grounds, he re- 
jected the claim of the contractor. It 
will be seen that the principal dispute 
referred to arbitration was whether the 
work of extracting roots of trees, while 
executing earth work at the site, was 
or was not within the purview of the 
contract, and, if not, whether the con- 
tractor was entitled to the amount 
claimed by him. Both the points of 
dispute were answered by the arbitra- 
tor to the best of his ability. For 
holding that the work of extracting 
roots of trees was within the purview 
of the contract, the arbitrator has reli- 
ed upon not only clause 50 of the con- 


-tract, but also the evidence of the vari- 


ous Engineers led before him. 


10. In this situation, it cannot, 
in law, be said that tke arbitrator has 
committed a mistake apparent on the 
face of the award or in any document 
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which has been incorporated in it. 

© A similar question arose before the 
Supreme Court recently in M/s. Allen 
Berry and Co. Pvt. Ltd. v. Union of 
India, (AIR 1971 SC 696). In that case, 
the dispute referred was, first, as to 
what was sold, and, secondly, whether 
besides the sale-notes 160 and 167, the 
subsequent clarifications or explanations 
were binding on the Government. The 
arbitrator construed the various terms 
of the said sale-notes in the light of 
the evidence led by the parties. He 
consequently came to the conclusion 
that the subsequent clarifications and 
assurances were not binding, and, that 
what was sold was only the store of 
vehicles located at the depots at the 
relevant time. It was argued that the 
arbitrator had misconstrued the sale- 
notes, and, that, by referring to the 
terms of the sale-notes in the award, 
the arbitrator would be deemed to have 
incorporated the contract as a docu- 
ment appended to the award; so the 
court was entitled to look into the 
reasoning of the arbitrator, and, if it 
came to the conclusion that the inter- 
pretation put upon the clauses of the 
sale-notes was wrong, the court could 
interfere. The Supreme Court rejected 
this submission. 


It held that the questions referred 
fo were partly of fact and partly of 
law. Prima facie, the findings of the 
umpire would bind the parties, unless 
the umpire is held to have laid down 
any legal proposition, which is the basis 
of the award, and which is, on the face 
of the award, erroneous. It was a case 
where in deciding the questions refer- 
red to him, the umpire had to decide 
a point of law. In doing so, the um- 
pire, no doubt, laid down the legal pro- 
position that the clarifications or as- 
surances given subsequent to the dates 
of the said sale-notes by an officer or 
officers of the department were not 
binding on the respondents, nor could 
they affect the scope of the sales. That 
answer the umpire was entitled to 
give. But the fact that he answered a 
legal point does not mean that he had 
incorporated into the award a , docu- 
ment ‘or documents, the construction of 
which, right or wrong, is the basis of 
the award. The error, if any, in such 
a case cannot be said to be an error 
apparent on the face of the award en- 
titling the court to consider the various 
documents placed in evidence before 
the umpire but not incorporated in the 
award so as to form a part of it, and 
then to make a_ search if they have 
been misconstrued by him. P 

& 


ii. This is precisely what the 
learned counsel for the contractor asks 
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us to do. This is precisely what thel 
court below has done. -It has gone on 
the merits, and came to the conclu- 
sion that the job of extracting roots 
of trees etc. was outside the purview 
of the contract bond. This was the 
question specifically referred to arbitra- 


tion. An arbitrator is a domestic tri- 
bunal appointed by the parties. Its 
decisions, right or wrong, are binding 


on the parties, The court cannot ques- 
tion its decision as a court of appeal 
on facts. As held by the Supreme 
Court, an error in the coristruction of 
the clauses of the agreement is not an 
error apparent on the face of the 
award; by referring to the clauses of 
the agreement, the arbitrator does not 
incorporate the contract in the award, 
so as to form part of it. In our opi- 
nion, the court below had no jurisdic- 
tion to go into this question, much less 
to hold that the arbitrator had no 
jurisdiction to decide this matter. 


12. In the result, the appeal, 
which is directed against the order 
setting aside the award, as well as 
the connected revision, which is direct- 
ed against the order dismissing the 
application under Section 33 of the 
Arbitration Act are both allowed. The 
impugned order is’ set aside. The 
award is made a rule of the court. A 
decree shall follow thereon, The ap- 
pellant shall be entitled to its costs 
from the respondents, 

Appeal and revision allowed. 
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Manohar Das and others, Applicants 
v. The Board of Revenue, U. P., Op- 
posite Party. 

Mise. Reference No. 
D/- 23-4-1971. 

Stamp Duty — Stamp Act (1899), 
Schedule X-B (U. P.), Article 45 (as 
amended in 1962) — Where the part- 
ners divide the assets and liabilities 
of the firm and in the deed of 
dissolution the assets allotted to each 
are stated to be less than the liabilities 
allotted, then assuming the deed to be 
also a deed of partition, no additional 
duty would be payable the value of 
shares being nil. (X-Ref:— Sch. I-B 
(U. P.), Art. 46-B) (X-Ref:— Partnership 
Act (1932), Ss. 46 and 48). AIR 1966 SC 
1300 and AIR 1947 Lah 13 (FB), Rel. 
on. -(Para 15) 


In view of Sections 46 and 48 of 
the Partnership Act, whatever actual 
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method of distribution is adopted by 
the partners, in-law there can be a pro 
rata division only of the residue, if 
any, left after taking into account the 
various liabilities. 
share in the residue will be the value 
of the assets less the liabilities allotted 
to him. Partners’ investment which is 
re-paid under clauses -(ii) and (iii) of 
Section 48 (b) is also to be deducted to 
find the value of each partner’s share 
in the residue. (Para 14) 


Cases Referred: ere Paras 
(1966) AIR 1966 SC 1300 (V 53) = 
1966-3 SCR 400, A. Noravanappa 
v. Bhaskara Krishnappa 
(1947) AIR 1947 Lah 13 (V 34) 
ILR (1947) Lah 417 (FB), Ajudhia 
Pershad v. Sham Sunder 


.B. C. Dey and Vinod Swarup, for 
Applicants; Standing Counsel, for Op- 
posite’ Party. 


SATISH CHANDRA, J.:— The Board 
of Revenue has submitted this state- 
ment of ‘the case and has referred the 
following questions to this Court under 
Section 57, Stamp Act:— 


“I. Whether the document ‘under 
reference is a deed of dissolution of 
partnership cum instrument of parti- 
tion under Article 45, Schedule I-B of 
the U. P. Stamp (Amendment) Act, 
1962 read with Section 6. of the same 
Act? , 

2. If so, whether liabilities which 
do not constitute a charge against the 
properties to be partitioned are requir- 
ed to be deducted from the value of 
the assets ‘allotted to each co-owner? 


3. If answer to the above question 
be in the affirmative, then it may also 
kindly .be indicated as to what is the 
value of the two shares in this case 
for the purpose of calculating duty 
under Article 45 aforesaid? 


4. In case the document is not an 
instrument of partition, is it merely a 
deed of dissolution of partnership and 
is chargeable under Article 46-B, Sche- 

(contd.-on col. 2) 


“Lot A: 
Liabilities 
Sundry creditors : Rs. 56, 700.53 
Capital account o 
Sri Manohar Das. Rs. 8,71,868.51 
Balance net Liabilities : 
Rs, 2,58,082.48" 
“Lot B: 
Liabilities 
Sundry creditors : Rs, 5,14,802.68 
Capital account of 
Sri Gopal Das Gupta : Rs. 189,856.88 
alance net Liabilities : 
Rs, 2,56,518,32” 


Value .of partner’s, 


Allotted to Sri Manohar Das Gupta party No. 1 


Allotted to Sri Gopal Das Gupta party No. 2 
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dule I-B of the U. P. Stamp (Amend- 
ment) Act, 1962 with a fixed duty of 
Rs. 22.50? 


5. If the deed is not covered by any 
of the categories aforesaid, what is the 
correct nature of the document and 
what amount of stamp duty is charge- 
able in respect thereof?” me 


2. The document in question is 
dated 30th October, 1967. It is head~ 
ed as a deed of dissolution between 
Manohar Das Gupta and Gopal Das 
Gupta. It states that the parties were 
carrying on business in partnership 
under the name and style of M/s. Ram 
Das Monohardas, a registered firm. The 
two partners have decided to dissolve 
the firm and to divide the assets and 
liabilities thereof. The partnership 
stands dissolved from the date of the 
document. After taking into account 
the assets and liabilities of the firm, the 
parties have settled among themselves 
the assets and liabilities. They have 
divided the same into two lots. Lot ‘A’ 
is allotted to Manohar Das Gupta while 
Lot ‘B’ is allotted to Gopal Das Gupta. 


3. Paragraph 5 of the deed states 
that the parties are fully conscious that 
the assets allotted to each of them res- 
pectively are*much less in value than 
the liabilities allotted to them. Para~ 
graph 6 of the deed provides that the 
first party shall pay and discharge all 
the liabilities allotted to the share of 
the first party, as given in lot ‘A’, and 
that the liabilities allotted to the share 
of the second party, as given in lot ‘B’, 
shall be paid and satisfied by the 
second party. Paragraphs 7 and 8 of 
the deed provide that, if one party 
does not pay and satisfy the liabilities 
allotted to it, and, for that reason, 
other party to this deed has to suffer 
any loss and damage, then the party 
suffering such loss or damage shall be 
entitled -io realise the same from the 
other party. 


4, The details 
are as follows: 


of the two lots 
Assets 


Total Rs. 1,70, 481-56 


-Assets 
Total Rs. 8,98,141.12 
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5. The . Board of Revenue held 
that the document was also an instru- 
ment of partition liable to duty as 
such, because thereby the two parties, 
who were joint owners of the firm, 
divided its assets and liabilities amongst 
themselves. The document cannot be 
taken out of that category, merely be- 
cause the partition is in the course of 
dissolution of partnership. The docu- 
‘ment was also a deed of dissolution, 
but nonetheless it was chargeable as 
partition-deed, with higher duty of 
Rs. 3,836.25 under Article 45, Schedule 
I-B of the U. P. Stamp Act, on Rupees 
1,70,481.56 representing the value of 
the lower share. - 


6. The Board observed that it is 
a fact that certain Habilities have also 
fallen to the share of each partner but 
they should not be taken into account 
so as to reduce the value of the shares 
for the purposes of stamp duty, because 
they do not constitute a charge against 
any property. . Moreover, Rs. 3,71,863.51 
shown as capital account in lot ‘A’ and 
Rs. 1,39,856.88 shown as capital account 
in lot ‘B’ were the capital investments 
of each of the partners and not their 
liabilities, 
f 7. At the instance of the exe- 
cutants of the document, the Board re- 
ferred the questions mentioned above 
for decision by this Court. 


8. Both parties are agreed that 


the document is a deed of dissolution.’ 


The Board, however. was of the opi- 
nion that the document is a composite 
one. It is a deed of dissolution of part- 
nership as well as an instrument of 
partition. In my opinion, it is unneces- 
sary to enter into the controversy whe- 
ther the document involved any parti- 
tion, because, even assuming it does so, 
it is not chargeable to higher duty, 
as, in my opinion, the value of the 
share was nil. The Board of Revenue 
was in error in determining the value 
of the lower share at Rs. 1,70,481.56. 


9. The Board of Revenue ob- 
served that the liabilities cannot be 
taken into account while determining 
the value of the share, because they 
do not constitute- a charge against any 


property. I am not aware of any 
principle or authérity of law, under 


which for finding the value of a share 
or lot, the liabilities cannot be deduct- 
ed from the value of the assets, unless 
they are charged on the allotted pro- 
perties. In paragraphs 5 and 6 of the 
document, it was clearly agreed be- 
tween the parties that each party shall 
pay and discharge all the liabilities al- 
lotted to it. So each party was ex- 
clusively responsible to pay and dis- 
charge the liabilities that fell to his 
share. Each party, therefore, got the 


.the document 


_ according to their rights. 
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assets of the firm along with an obli- 
gation to pay out the Liabilities allotted 
to him. It cannot hence be said that 
in question distributed 
the assets between the partners, in dis- 
regard of the liabilities of the firm. The 
allotment of assets as well as the liabili- 
ties was an integral part of the same 
transaction of the winding up of the 
affairs of the firm; one cannot be divorc-~ 
ed from the other, in determining the 
value of the lot allotted to each part- 
ner as his share. 


10. The second reason that ap- 
pealed to the Board of Revenue was 
that Rs. 3,71,863.51 shown as capital 
account in Lot ‘A’ and Rs. 1,39,856.88 
shown as capital account in Lot ‘B’ re- 
presented the capital investment of 
each partner and not their liabilities. 
This observation discloses a misappre- 
hension of the correct Jegal position of 
partners in the matter of distribution 
of assets of a dissolved partnership 
firm, 3 

11. Under Section 46 of the 
Indian Partnership Act 1932 on the dis- 
solution of a firm, every partner is en- 
titled, as against all the other partners, 
to have the property of the firm appli- 
ed in payment of the debts and liabili~ 
ties of the firm, and to have the sur- 
plus distributed among the partners 


12. Section 48, Indian Partner- 
ship Act; 1932, provides for the mode 
of settlement of accounts between the 
partners of a dissolved firm. It states: 

“48. In settling the accounts of a 
firm after dissolution, the following 
rule shall, subject to agreement by the 
partners, be observed: 

(a) Losses, including deficiencies of 
capital, shall be paid first out of pro- 
fits, next out of capital, -and, lastly, if 


‘necessary, by the partners individually 


in the proportions in which they were 
entitled to share profits. a 

(b) The assets of the firm, includ- 
ing any sums contributed by the part- 
nerships to make up deficiencies of 
capital, shall be applied in the follow- 
ing manner and order :— 

(i) in paying the debts of the firm 
to third parties; 

Gi) in paying to each partner ra~ 
teably what is due to-him from the 
firm for advances as distinguished from 
capital; 

(iii) in paying to each partner ra- 
teably what is due to him on account 
of capital; and 

(iv) the residue, if any, shall be 
divided among the partners in the pro- 
portions in which they were entitled 
to share profits.” a 
It will be seen that the partners are en 
titled to divide only the residue, name- 
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ly the balance of the assets of the firm 
which remain after payment -of its 
liabilities to outsiders as well as to the 
partners under clauses (i), (ii) and (iii) 
of sub-section (b) of Section 48. In 
law, partition can only be of the resi- 
due. The distribution of assets in pay- 
ing out the other liabilities mentioned 
in clauses (i), (ii) and (iii) afore- 
mentioned is not part of the process of 
partition. 


13. In A. Narayanappa v. Bhaskara 
Krishanppa, (AIR 1966 SC 1300 at page 
1303), the Supreme Court observed:— 

“His (namely the partner’s) right is 
to obtain such profits, if any. as fall 
to his share from time to time, and, 
upon the dissolution of the firm, to a 
share in the assets of the firm which 
remain after satisfying the liabilities 
set out in clause (a) and sub-clauses (i). 
Gi) and (iii) of clause (b) of S. 48.” 
Then, again, at page 1306, the Supreme 
Court approved the following observa- 
tion of Cornelius, J. in Ajudhia Pershad 
v. Sham Sunder, (AIR 1947° Lah 13) 
(FB) :— 

“These sections require that the 
debts and liabilities should first be met 
out of the firm property and there- 
after the assets should be applied in 
rateable payment to each partner of 
what is due to him firstly on account 
of advances as distinguished from capi- 
tal and, secondly on account of capi- 
tal, the residue, if any, being divided 


rateably among all the partners ......... 
iais it will, therefore, be correct to 
say that .......sccesssenee the share of 


each partner is, in the words of Lind- 
lay: “his proportion of the partnership 
assets after they have been all realis- 
. ed and converted into money, and all 
-the partnership’ debts and liabilities 
have been paid and discharged.” 
It would, thus, appear that the share 
of a partner, 
a dissolved firm, is only in the resi- 
due, which is left after the liabilities 
mentioned in the various clauses of 
Section 48 have been paid out. Pay- 
ment of capital and advances to part- 
ners is not out of the residue. The 
amount paid as capital investment to a 
partner will have to be deducted in 
order to find the value of the residue; 
because the value of a partner’s share 
is only his proportion of the residue. 
14, Section 48, Indian Partner- 
ship Act, indicates the various steps to 
be undergone while settling accounts of 


‘a dissolved firm; but it specifically 
makes its provisions subject io the 
agreement of the partners. The part- 


ners can devise a composite scheme in 
which assets and .liabilities may instead 
of being respectively realised and dis- 
charged be distributed amongst them- 
selves. That would be a valid manner 
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upon the winding up of’ 
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of settling accounts of the dissolved 
firm. t, in view of Sections 46 and 
48, whatever actual method of distri- 
bution is adopted by the partners, in 
law, there can be a pro rata division 
only of the residue, if any, left after 
taking into account the various liabili- 
ties. Assuming that a deed of dissolu- 
tion could also be deemed to be a deed 
of partition, it -could be so deemed 
only in respect of the residue. Value 
of a partner’s share in the residue will 
be the value of the assets less the liabi- 
lities allotted to him. In the present 
case. the Board held that part of the 
allotted liabilities represented the pay- 
ment of the capital investment of that 
partner. As seen, the firm is liable to 
repay the partner’s investment under 
clauses (ii) and (iii) of Section 48 (b). 
This amount had to be deducted to find 
the value of each partner’s share in 
Doing so, the value is in 
the negative, because liabilities are 
more than the allotted assets. No ad- 
ditional stamp duty will be chargeable, 
even if the deed is held to amount 

to an instrument of partition. 


15. My answer to the questions, 
is: (1) that the document is a deed of 
dissolution of partnership. It is not 
necessary to decide whether it is an 
instrument of partition as well. 

(2) Assuming that the document is 
also an instrument of partition, all al- 


-lotted liabilities, even though they do 


not constitute a charge against the pro-|` 
perties to be partitioned, have to be 
deducted from the value of the assets 
allotted to each co-owner. 
(3) The value of the two shares for 
the purposes of calculating duty is nil. 
(4) and (5) — do not arise. 
A. K. KIRTY, J.:— 16. I agree. 
C. S. P. SINGH, J.:— 17. I agree. 
Answers accordingly, 


t 
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Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act, 1950 
(1 of 1951), S. 134 — Acquisition of 
bhumidhari rights — When on an ap- 
plication after due compliance with the 
section, by a Sirdar for being declared 
bhumidar, the Assistant Collector makes 
a declaration, the order tantamounts to 
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the grant of certificate and the rights 
accrue immediately and do not remain 
in abeyance till the issuance of the cer- 
tificate — (X-Ref:— Sections 137, 230). 
W. P. No. 261 of 1970 D/- 15-1-1970 
(All), Overruled. (Paras 1, 20) 

Once a Sirdar qualified to acquire 
Bhumidhari.rights under Section 134 
voluntarily elects to acquire such rights, 
makes the necessary application and 
deposits the requisite sum it is not open 
to him to retract. 5 (Para 4) 

Thus a person claiming under an ap- 
plicant cannot apply on the death of the 
applicant for withdrawal of application 
and refund of amount deposited on the 
ground that the certificate was not till 


then issued. (Para 4) 
Cases Referred: Chronological Paras 
(1970) 1970 All WR (HC) 817, 


Smt. Matabi v. Smt. Sheopati 22 
(1970) Writ Petn. No. 261 of 1970, 

D/- 15-1-1970 (AI), Habibullah 

v. Board of Revenue 10, 23 
(1968) 1968 RD 99 (All), Ram Deo 

v. Deputy Director of Consolida- - 
Lucknow 21 


tion U. P. 
(1968) 1968 RD 332 (All), Meghu 
v. State of Uttar Pradesh 21 


(1961) AIR 1961 SC 1534 (V 48)= 
(1962) 2 SCR 1, J. K. Jute Mills 
Co. Ltd. v. State of Uttar 
Pradesh i 19 

N. D. Ojha, for Petitioner; M. P. 
Singh. for Respondents. 

H. SWARUP, J. :— I have had the ad- 
vantage of going through the proposed 
judgments of brothers Satish Chandra 
and A. K. Kirty, I entirely agree with 
them in the conclusion proposed and the 
reasons given for the same. I would, 
however like to add the following para- 
graph: 2 

Section 134 (1) of the U. P. Zamin- 
dari Abolition and Land Reforms Act 
entitled a Sirdar, on fulfilling the con- 
ditions mentioned therein, to a declara- 
tion that he had acquired, in respect of 
the land, the rights mentioned in Sec- 
tion 137. ie. the Bhumidhari rights, Sec- 
tion 137 (1) casts on the Assistant Col- 
lector the duty to make the declaration 
and certify it. The order of the Assis- 
tant Collector making the declaration 
tantamounts to the grant of certificate 
and the Sirdar must be deemed to 
acquire Bhumidhari rights upon the 
passing of the order. The ‘sanad’ provides 
only the documentary evidence of the 
fact that the declaration has been made 
and certified. The rights accrue on the 
making and certification of the -declara- 
tion and do not remain in abeyance till 
the issuance of the certificate. 


KIRTY, J.: 2. I fully agree 
with the conclusions arrived at by my 
brother Satish Chandra, I, however, desire 
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to add some additional reasons as they 
occur to me. 

3. Under Sections 134 and 139, 
Sirdars belonging to the categories men- 
tioned therein have been given absolute 
and unfettered statutory right to acquire 
bhumidhari rights on payment of defined 
sums. Once the requisite sum has been 
deposited by a sirdar applying for ac- 
quisition of bhumidhar’s rights, he ac- 
quires a vested and indefeasible right to 
become a bhumidhar. The granting of 
such right is not a matter of discretion 
nor an act of grace on the part of the 
State Government, The satisfaction of 
the Assistant Collector under Sec. 137 
appears to be only for the purpose of 
ensuring that the person seeking to 
acquire the right has fulfilled the re- 
quisite conditions as to his being a Sirdar 
of the required category and as to his 
having: deposited the requisite sum. 
Neither Section 134 nor 137 requires 
“certificate” to be granted in any manner 
or in any form as may be prescribed by 
the rules made under the Act. Sub-sec- 
tion (1) of ‘Ss. 134 and 137 are tautolo- 
gical in so far as entitlement to declara- 
tion of acquisition of bhumidhari right 
is concerned. Section 134 (1) refers to 
entitlement to a “declaration that he has 
acquired the rights mentioned in Sec- 
tions 137 .......ccccensecee ". Section 137 (1) 
refers back to Section 134 and requires 
the Assistant Collector to be satisfied 
that the applicant “is entitled to the dec- 
laration mentioned in Section 134’. It 
is, therefore clear that the right to 
acquire bhumidhari flows from Sec. 134 
itself and the “grant of certificate” under 
Section 137 (1) is merely a certificate 
that the applicant concerned fulfils the 
requirements of Section 134 and thus has 
become entitled to be declared a bhumi- 
dhar. Once. and as soon as, this is done, 
sub-section (2) of S. 137 automatically 
comes into play. The rules made under 
Section 230 cannot in any way alter, af- 
fect. delay or defer the acquisition of 
bhumidhari right by a Sirdar under Sec- 
tion 134, 


4, Once a Sirdar qualified to 
acquire Bhumidhari rights under Sec- 
tion 134 voluntarily elects to acquire 
such rights, makes the necessary appli- 
cation and deposits the requisite sum 
it is not open to him to retract. Suchi. 
right to withdraw the application and to 
seek refund of the deposit can be con- 
ceded only on the hypothesis that until 
accepted it remains an offer only. If 
any such right is conceded, it will 
necessarily have to be held that the 
granting of bhumidhari right to a Sirdar 
is itself a discretionary act on the part 
of the State Government. To hold so 
would be to allow infiltration of riders 
which the legislature has not provided 
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for in the material Sections, viz. Sec- 
tions 134 to 139. Except as provided in 
Section 137-A for cancellation of certi- 
ficates and refund of deposits under the 
circumstances mentioned therein, there 
is no provision for refund of deposit. 
Further, whatever may the legal posi- 
tion otherwise be, it is not possible to 
hold that an applicant or his heir is 
still possessed of any right to withdraw 
the application and to ask for refund of 
the deposit even after the Assistant Col- 
lector acting under Section 137 (1) has 
granted a certificate that he is satisfied 
that the applicant is entitled to a dec- 
laration that he has acquired bhumidhari 
rights, ° 


SATISH .CHANDRA, J.: 5. Udai 
Shanker held Khata No. 27/1 in village 
Bankata, District Basti, as a sirdar. On 
June 24, 1964 he made an application for 

- being declared bhumidhar of the hold- 
ing. He deposited ten times of the vent. 
Thereupon the same day, after scrutiniz- 
ing the application, the Tahsildar order- 
ed: ‘ 

“Declared bhumidhar. Issue Sanad.” 


6. Though the actual sanad was 
not issued, this order was given effect to 
by mutating the name of Udai Shanker 
in the revenue papers as bhumidhar in 
place of sirdar, and making him liable to 
pay half the rent only. 

7. Udai Shanker made a similar 
application for being declared a bhumi- 
dhar in respect of another holding in 
another village. The Assistant Collector 
on August 16, 1965 passed a similar order 
declaring Udai Shankar to be Bhumidhar 
and directed the issue of the sanad, but 
we are not concerned with that holding 
in the present litigation. 

8. Udai Shanker executed several 
sale deeds of plots of land appurtaining 
to the two holdings. The vendees ob- 
tained possession and applied for muta- 
tion. In due course, their names were 
also mutated in place of Udai Shankar. 
Udai Shankar died issueless' on October 
25, 1967. Before that, however, on Janu- 
ary 28, 1967 he had executed a will in 
favour: of the’ petitioners, The will was 
duly registered. It was provided in the 
will that the petitioner would maintain 
the testator’s widow if she chose to live 
with him. In case she chose to live 
separately, the petitioner would pay her 
Rs. 60/- per month for her lifetime as 
maintenance allowance. The bhumidhari 
sanad in respect of the two holdings 
were not actually issued and delivered 
to Udai Shankar till his death on Octo- 
ber 25, 1967; that is, for more than three 
years in one case and more than two 
years in the other. 

9. After the death of Udai 
Shankar, his widow Smt. Dhirajadhari, 


A. I. R. 
respondent No. 1, ‘moved an application 
before the Assistant Collector. She 


prayed that the bhumidhari certificates 
may not be prepared in respect of the 
two holdings., The ten-times of the rent 
deposited by her husband may be re- 
funded to her. à 


10. On 15th July 1968 the Assis- 
tant Collector rejected this application. 
He directed that the certificates be pre- 
pared in the name of Udai Shankar ‘and 
issued to the successor of Udai Shankar. 
Feeling aggrieved Smt. Dhirajadhari filed 
a revision. The Commissioner made a 
reference to the Board of Revenue re- 
commending that the order of the 
Tahsildar be set aside. The Board of 
Revenue was of the view that, since the 
bhumidhari sanads, had not been issued 
till the death of Udai Shankar, he did 
not become a bhumidhar. He remained 
a sirdar. As such he was not competent 
to execute sale-deeds or a will of the 
sirdari holding. Smt. Dhirajadhari’ was 
entitled to change her mind and io 
demand refund of the ten times of the 
rent deposited by her husband. The 
application of Smt. Dhirajadhari was 
allowed. The present writ petition is 
directed against this order of- the Board 
of Revenue. Before the learned Single 
Judge of this Court, who heard the writ 
petition, the respondent widow - placed 
reliance upon a Division Bench decision 
in Habibullah v. The Board of Revenue, 
(Writ. Petn. No. 261 of 1970 decided on 
15-1-70 (All)) in which it was held that 
a -person becomes a bhumidhar not 
merely upon the grant of declaration, 
but, when the certificate is issued. The 
learned Single Judge felt unable to agree 
with this view. He referred to matter 
to a larger Bench. The petition was 
heard by a Division Bench which endors- 
ed the opinion of the learned Single 
Judge and referred the case to a Full 
-Bench. That is how the writ petition 
has come up before this Full Bench for 
decision. . 


11. The question is when does a 
sirdar, who has made an application 
under Section 134, P. Zamindari 


Abolition and Land Reforms Act and ` 


made the necessary deposit acquire the 
status of a bhumidhar. 


12. Section 134 of the U. P., 
Zamindari Abolition and Land Reforms 
Act provides that, if a sirdar pays to the 
Government ten times the rent, he shall, 
upon an application made to an Assistant 
Collector, be entitled to declaration that 
he has acquired the rights under Sec- 
tion 137 with effect from the date the 
amount has been deposited. Section 137 
(1) provides that “if the Assistant Col- 
lector is satisfied that the applicant is en- 
titled to the declaration mentioned in 
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Section 134, he shall grant a certificate 
to that effect.” Under sub-section (2) 
of S. 137, “upon the grant of the certi- 
ficate under sub-section (1)? the sirdar 
shall, from the date on which the amount 
is deposited, become and :be deemed to 
be a bhumidhar of the holding in res- 
pect of which the certificate has been 
granted and shall be, liable to pay only 
one-half of the amount of the land re- 
venue previously payable .by him. 


Section 230 of the Act confers upon 
the State Government rule making 
powers to carry into effect the provisions 
of this Act. Sub-section (2) thereof 
specifically authorises the State Govern- 
ment to make rules to provide, for, inter 

ia, the form and procedure in which 
the application under Section 134 shall 
be made, the procedure for the grant of 
certificate under Section 187, and the form 
of such certificate, in exercise of this power, 
the State Government has framed a set of 
rules contained’ in Chapter VIII of’ the 
Rules. Rule 118 (5) provides that before 
the grant of declaration the Assistant Col- 
lector shall satisfy that the entries in column 
Nos. 1 to 7 of Z.A. form 50 have been 
made. Rule 118 (4) provides that, “where 
the Assistant Collector is satisfied that the 
applicant is entitled to a declaration he 
shall grant a declaration to that effect. 
Rule 119 provides that the declaration shal] 
be cianted: in Z.A. form 52. The forms of 
declaration shall be kept in bound volumes 
in the custody of the officer, “authorised 
to issue them”, and, before a declaration is 
‘issued’, entries in the counter-foils shall be 
completed and initialled by the Assistant 
Collector. Under Rule 120 as soon as the 
declaration has been granted, the Assistant 
Collector is to direct that an entry to that 
effect be made in the record of rights. 
Columns 9 and 10 of forms 50 and 51 are 
the same. The heading of column 9 is the 
number and date of the declaration and the 
heading of column 10 is the “signature of 
the Assistant Collector.” 


; These provisions disclose a 
well defined ‘scheme that a sirdar on mak- 
ing an application and the deposit, becomes 
entitled to a declaration that he has acquir- 
ed the rights mentioned in Section 187. The 
Assistant Collector then ` adjudicates upon 
the matter. He acts judicially. the As- 
sistant Collector is satisfied, he passes an 
order “granting” a certificate “to that effect”. 
“To that effect” in the context refers to the 
“declaration mentioned in Section 184”. 
That declaration is that the applicant has 
acquired the rights mentioned in Section 
187, that is, of a Bhumidhar. So, the certi- 
ficate granted is that the Assistant Collec- 
tor is satisfied that the applicant “has” ac- 
quired the rights of a Bhumidhar. 


14. Thus the Assistant Collector by 
his order makes a judicial grant of the certi- 
ficate of Bhumidhari. The recording of 
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the satisfaction has the inevitable and in- 
separable consequence of accrual of bhumi- 
dhari rights (though with effect from a still 
prior date, namely the date of deposit), 
The Legislative intent seems to be that 
there should be no time gap between the 
two events, of the making of the order and 
the accrual of rights. This is apparent 
from the use of the present tense verb 
“has” in the phrase “he has acquired”. Else, 
the word “will” end the phrase “He will 
acquire” would have been appropriate, if 
the rights were intended to accrue on the 
later event of ministerial grant of the certi- 
ficate, by actually issuing it. 


15. This construction has the merit 
of making the agsrual of rights a predict- 
able certainty. The acquisition of status 
takes place when the order is passed. A 
sirdar pays ten times the rent to obtain 
the advantages of Bhumidhari,: the foremost 
of which is the right of transfer. This con- 
struction makes the intention of a Sirdar to 
become able to transfer, a reality, as soon 
as the judicial determination is made by 
the Assistant Collector. The other inter- 
eee that the status changes with the 

elivery, namely the ministerial grant of the 

certificate, would make the Sirdar live on 
at the mercy of the staff of the Assistant 
Collector who prepare and deliver the certi- 
ficate. Under the rules the certificate has 
to be granted on the printed Form 52. 
Suppose the form is not available. The 
office will await it and prepare the certifi- 
cate on its receipt. is may take months 
or years. The poor sirdar suffers for no 
fault of his own. In the present case the 
certificate was not prepared and delivered 
to Udai Shankar for 2% years after the 
order on 24-6-1964 till his death on 25-10- 
1967. An interpretation which causes ab- 
surdities and anomalies is not to be pre- 
ferred. 


16. The judicial determination of 
the Assistant Collector is appealable, (vide 
Section 831 (8) of the Act and item 6 of 
2nd Schedule of Rules). If the order was 
not effective in changing the status of Sir- 
dar into a bhumidhar, there was really no 
point in making this order appealable. If 
the acquisition of bhumidhari rights were 
dependent upon the subsequent act of 
actual issuance of physical delivery of the 
document of certificate to the applicant, 
then one would have expected that an 
appeal would have been provided against 
that event. 


17. The Act and thè rules show 
that the Assistant Collector has to pass a 
judicial order antiag the certificate. 
Thereafter, the officer, authorised to keep 
the custody of the forms in which the certi- 
ficate has to be granted, ‘issues’ the certifi- 
cate. Grant and issuance of the certificate 
are distinct events: The former is done by 
the Assistant Collector and the latter, by 
some other officer. Under Sections 134 
and 187 of the Act, the grant by the As- 
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sistant Collector confers Bhumidhari rights. 
This also tends to discount the suggestion 
that it is the issuance of the actual physi- 
cal delivery of this certificate that conters 
Bhumidhari rights. 

18. Learned counsel for the res- 
pondents urged that Rule 119 provides 
that the declaration shall be granted in 
form Z.A. 52. This rule refers to the decla- 
ration, not the certificate. Further, the 
word “granted” here refers to the ministerial 
work of preparing and issuing the docu- 
ment. 

19. Learned counsel for the res- 
pondrats then urged that, in view of the 

ecision of the Supreme Court in Messrs. 
J. K. Jute Mills Co. Ltd.. v. State of Uttar 
Pradesh, AIR 1961 SC 1534, it was ad- 
missible to look into the Hindi version of 
the Act in order to clarify the meaning of 
the English ‘version. Learned counsel stat- 
ed that in the Hindi version the word 
(Praman Patra De Dega) has been used for 
the phrase “grant a certificate”, and for 
the phrase “upon the grant” used in Sec- 
tion 187 (2), the Hindi version uses the 
phrase (Diye Jane Par). On the basis of this 
Hindi version it was urged that the langu- 
age clearly suggests that the rights would 
accrue upon the actual issuance of the cer- 
tificate and not upon the making of an 
order by the Assistant Collector. We are 
not impressed by this submission. Assum- 
ing that it is permissible to look at the 
Hindi version when the meaning of the 
English version is quite clear, the phrase 
“De Dega” or “Diye Jane Par” would not 
really mean the issuance of the certificate. 
Tf that had been the intention the Hindi 
version would have used the words “Jari 
Karega” or “Jari Kiye Jane Par’, the 
word “issue” is well known in Legislative 
Its Hindi synonym is (Jari Kar 
Dega) “De Dega” or “Diye Jane Par” 
would not refer to the act of issuance, but 
to an earlier event namely, the making of 
the order. It cannot hence be held that 
“grant” of the certificate means the deli- 
very of the certificate. 


20. In our opinion, the change of 
status of a Sirdar into a Bhumidhar occurs 
when the Assistant Collector makes the 
judicial grant; the event of the ministerial 
grant or issuance is immaterial. 


21. Learned counsel for the res- 
pondents invited our attention to two Single 
Judge decisions of this Court in Ram Deo 
v. Deputy Director of Consolidation, U. P. 
Lucknow, (1968 R.D. 99 (All.)) and in 
Meghu alias Mandu v. State of Uttar Pra- 
desh, (1968 R.D. 382 (AIL)). 
statement of facts given in the case of Ram 
Deo it does not appear that the Assistant 
Collector had passed the order granting the 
certificate on any date prior to the date 
the Sanad was issued. The two events 
were presumed to have happened simulta- 
neously. In the case of Meghu, the appli- 
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cant had died before the certificate could 
be granted. It was held that he did not 
acquire. the bhumidhari rights. This case 
is not helpful. In both, the distinctive fea- 
tures of the event of the order and of the 
delivery of the certificate were neither 
argued nor considered. 

22. In Smt. Matabi v. Smt. Sheo- 
ati, (1970 All WR. (HC) 817), brother 
Dwivedi held that the expression, “upon 
the grant of a certificate” in sub-section (2) 
of Section 187 means upon the making of 
the order of the grant of a certificate. We 
are with respect in agreement with this 
view. the applicant is alive on the date 
of the order granting a certificate to him, 
he will become a bhumidhar from the date 


of the deposit, irrespective of the actual 
issuance of the certificate. 

23. Ia Habibullah’s case, Writ 
Petn. No. 261 of 1970, D/- 15-1-1970 


(AlL) the Bench observed that even though 
an order has been made and the neeessary 
declaration given, the certificate shall be 
granted only if requested by the applicant. 
We have seen the provisions of the Act 
and scrutinised the various rules. We find 
no provision anywhere that after the Assist- 
ant Collector has made the order granting 
the certificate, the applicant has to make a 
fresh request for the grant of the certifi- 
cate. The view of the Bench if the appli- 
cant changes his mind and does not want 
the certificate, it shall not be granted, even 
though the order has been passed, in our 

inion, does not represent a correct view 
of law. The applicant has to make the 
deposit and then, after making an applica- 
tion, to satisfy the Assistant Collector that 
he is entitled to the declaration. There- 
after, he is not eeqed to do anything fur- 
ther. The rest has to be done by the 
office of the Assistant Collector. After the 
order has been made, the applicant cannot 
change his mind and say that he does not 
want the declaration. The Bench also 
noticed that the legislature deliberately 
made a distinction between Section 7 of the 
U. P. Agricultural Tenants (Acquisition of 
Privileges) Act, 1949 and Sections 134 and 
187 of the U. P. Zamindari Abolition and 
Land Reforms Act, 1951. It was of the 
view that under the previous Act, it was 
upon the grant of the declaration that the 
person became entitled to the privileges of 
a Bhumidhar, but under the Zamindari 
Abolition Act, it is the grant of the certi- 
ficate that brings about the conferment of 
Bhumidhari rights. In my opinion, there 
is no difference in this distinction. Under 
the Zamindari Abolition Act, the grant of 
the certificate is to the effect that the appli- 
cant is entitled to the declaration. The 
effect of the order of the Assistant Collec- 
tor is the same under both the provisions 
of law. In my opinion, the decision in 
Habibullah’s case, Writ Petm. No. 261 of 
1970, D/- 15-1-1970 (AIL) does not lay down 
the law correctly. 
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. 24, Udai Shanker became a Bhumi- 
dhar on 24th June, 1964, when the Assist- 
ant Collector made the order. After his 
death, his widow was not entitled to make 
an application for the refund of the epoi 
made p him, or, to say that the certificate 
be not granted. The ministerial act of 
issuing the certificate has to be completed, 
once an order has been made. The Assist- 
ant Collector was justified in directing that 
the certificate be prepared in the relevant 
form in the name of the deceased Bhumi- 
dhar and be delivered to his successor. The 
ministerial act of preparing and deliverin 
the certificate is not a judicial order; an 
so the principle that a judicial order cannot 
be made against a dead person will not 
apply. The certificate only records the 
fact that on the date of the order the appli- 
cant became a Bhumidhar. The death of 
the applicant after that date is immaterial 
to the preparation or issuance of the certi- 
icate. 

25. In the result, the petition suc- 
ceeds and is allowed. The order of the 
Board of Revenue is set aside and that of 
the Assistant Collector restored. The peti- 
tioner will be entitled to his costs through- 
out from the contesting respondent No. 1 

Petition allowed. 
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The Union of India through the Gene- 
ral Manager, Central Railway, Bombay, Ap- 
pellant v. Lakshmi Ratan Cotton Mills Ltd. 
and others, Respondents. 

First Appeal No. 109 of 1957, D/- .20- 
11-1970, from decree and judgment of 
Moti Babu, Ist Addl. Civil J., Kanpur, D/- 
9-11-1956. 

(A) Railways Act (1890), S. 72 — A 
consignee who is not the owner of the 
goods but to whom the goods are consign- 
ed for the purpose of sale on a commission 
basis is entitled to maintain a suit for loss 
in respect of damage caused to the goods in 
transit. AIR 1956 All 338 (FB), Applied. 

3 


ara 

(B) Limitation Act (1908), Art. 30 — 
Suit against Railway for loss of goods in 
transit is governed by icle 80 which 


beara the period of one year from the ° 


ate of loss or inj and the period of 
notice under Section 80, Civil P. C. can be 
added to this in view of Section 15 (2) of 
the Act (K-Ref:— Section 15 (2) ). 
(Para 16) 
(C) Railways Act (1890), S. 72 — Posi- 
tion of Railway administration is that of 
bailee and has to take care of goods en- 
joined by Section 151 Contract Act. The 
fhitial burden is on the railway and when 
it is discharged the onus to prove negli- 
gence or misconduct on the railway shifts 
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on the plaintiff. (X-Ref:— Evidence Act 
(1872), S. 114 (g); Contract Act (1872), Sec- 


tion 151). (Para 19) 
Where the primary evidence is with- 
held by the Railway administration the 


Court can draw adverse presumption against 
the administration under Section 114 (g) of 
the Evidence Act. (Para 28) 

(D) Railways Act rn): S. 77 —A 
“railway administration” inclides Govern- 
ment and therefore if notice of claim under 
Section 77 is served on the Government it 
is service of notice on the railway adminis- 
tration. 
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MISRA, J.:—- The present appeal by 
the Union of India is directed against the 
judgment and decree of the First Addi- 
tional Civil Judge, Kanpur, dated 9th 
November, 1956. 


2, Messrs. Bruel & Company of 
Bombay is a cotton merchant and commis- 
sion agent. On 2nd May, 1951 they booked 
two consignments of 100 bales each of fully 
pressed cotton at Raichur Station for being 
carried and delivered to- Laxmi Rattan 
Cotton Mills Company Limited at Kanpur. 
They also got the two consignments insured 
with Neptune Assurance Company Limited 
of Bombay for Rs. 52,000/- and Rs. 51,000 
respectively for the period from 2nd May, 
1951 till the unloading of the bales at the 
destination station. Raichur Station fell on 
the G.LP. Railway (now the Central Rail- 
way) as it was prior to the division of the 
Indian Railways into new zones. Two Rail- 
way Receipts bearing Nos. A-7263/96 and 
A-7263/97, dated 2nd May, 1951 were 
issued in respect of the two consignments 
mentioning Laxmi Rattan Cotton Mills Co. 
Ltd. as the consignees. 


3. It appears that the consignments 
did not reach the consignee for a pretty 
long time an therefore, correspondence 
ensued between the consignee and the 
Chief Traffic Manager, G. I. P. Railway, 
Bombay. Later on it transpired that the 
goods of the two consignments had caught 
fire on 9th May, 1951 near Sarola Station. 
About 50 burnt bales were later on deliver- 
ed to the consignee. The consignee prefer- 
red its claim against the insurer and the 
Neptune Assurance Co. Ltd. paid a sum of 
Rs. 92,966/- in full settlement of the claim 
of the consignee under the two policy 
Nos. 16744 and 16745. But in spite of re- 
eated demands the Railway administration 
Rid not pay the damages. Accordingly the 
Laxmi Rattan Cotton Mills Co. Lid. and 
the Neptune Assurance Co. Lid. filed the 
suit, giving rise to the present appeal, 
against the Union of India for a sum of 
Rs. 99,906-6-9 as compensation for loss 
suffered by them, after serving notice under 
Section 80, C. P. C. through the General 
Manager, Eastern Railway, Calcutta, the 
General Manager, Northern Railway, Delhi 
and the General Manager, Central Railwayp 
Bombay. 

. 4 It was alleged in the plaint that 
the said loss or non-delivery of the goods 
had arisen by reason of the default and 
negligence of the defendant railway adminis- 
tration and, therefore, the Union of India 
was liable for the loss or non-delivery of 
the 200 bales of fully pressed cotton. 


5. Two separate written state- 
ments were filed in the case; one by 
the defendant as representing the Central 
Railway and the other the Union of 
India as owners of the Northern Railways 
and Eastern Railways. But the defence in 
both the written statements is almost similar. 


. plea and the absence of a proper 
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It was pleaded that the claim was barred 
by Section 77 of the Indian Railways Act 
and also barred under the provisions of 
Section 80 of the Code of Civil Procedure, 
It was further pleaded that the suit was 
also barred under Section 72 of the Indian 
Railways Act as the defendant took as much 
care of the goods as is required of a bailee 
in law, and as the alleged loss to the goods 
was due to an accidental fire between Visa- 
pur and Sarola Stations on the G. I. P. (now 
Central) Railways. It was alleged that the 
consignments in question were properly des- 
patched ex-Raichur, loaded in G. I. P. 
wagon No. 19874; when the train (NE 14 
Dai, to which this wagon was attached, 
arrived at Sarola Station on 9th May, 1951, 
it was noticed that the wagon holding the 


suit consignment was on fire. The wagon 
was immediately isolated and steps were 
taken to extinguish the fire. Fire brigades 


from Dhond and Ahmadnagar were sum- 
moned. ‘They arrived and started fighting 
the fire, but in spite of best efforts on the 
part of the Railway Administration 144 
bales were entirely gutted. The Railway 
Administration did all that was requried of 
a bailee to save the goods. In the written 
statement filed by the defendant as owners 
of the Northern Railways and Easter Rail- 
ways it was further alleged that the defen- 
dant, being a destination station, made 
over delivery of the goods and salvage as 
received from the Central Railway, the fire 
and the consequent loss having taken place 
in the Central Railway, and they were, 
therefore, absolved from the liability under 
ee provisions of Section 80, Indian Railways 
ct. 


6. The First Additional Civi Judge, 
Kanpur, who tried the suit, came to the 
conclusion that though the Laxmi Rattan 
Cotton Mills Ltd. (plaintif No. 1) had re- 
covered the loss from the Neptune Assur- 
ance Company Ltd. (plaintiff No. 2), the 
insurer, plaintiff No. 1 had the right to sue; 
that there was no privity of contract be- 
tween plaintiff No. 2 and the defendant 
and, as such, plaintiff No. 2 could not sue 
in its own name; that although no valid 
notice under Section 77 of the Indian Rail- 
ways Act was given to the G. I. P. (now 
Central) Railway Administration, the defen- 
dant would be estopped from taking such a 
notice 
under that section would not non-suit the 
plaintiffs in the present case; that a valid 
notice under Section 80, C.P.C. was sent 
to the Géneral Manager of the Central Rail- 
way as well as to the General Manager, 
Eastern Railway, Calcutta and the General 
Manager, Northern Railway, Delhi, that 
the claim was not barred by time; and that 
the burden was on the defendant to prove 
that reasonable steps were taken to prevent 
the fire but there was no dependable evi- 
dence produced on behalf of the defendan 
to discharge that burden. The plaintif 
No. 1 was held to be entitled to 
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Rs. 87,358-10-9. On these findings the suit 
was decreed in favour of plaintiff No. 1 for 
Rs. 87,358-10-9 with pendente lite and 
future interest. 

7. Feeling aggrieved, the Union of 
India has come up in appeal. 

. Sri D. Sanyal, appearing for the 
Union of India, strenuously contended that 
neither plaintiff No. 1 nor plaintiff No. 2 
has any right to sue, and the suit is liable to 
be dismissed on this score alone. Elucida- 
ting his argument Sri Sanyal contended that 
it was for the plaintiffs to show that they 
had any existing title in the property to en- 
able them to sue. The only allegation made 
in Paragraph 3 of the plaint is that the first 
plaintiff was the consignee mentioned in the 
two Railway Receipts. ere is no allega- 
tion in the plaint that plaintiff No. 1 had 
purchased the property from Bruel & Com- 
pany, the consignor, for value, and in the 
absence of any allegation about their title 
plaintiff No. 1 had no cause of action and 
no right to sue. He further contended that 
there being no privity of contract between 
plaintiff No. 2 and the defendant, the for- 
mer was not entitled to sue. 

9. We find difficult in accepting 
either of the two contentions. In the first 
place, no such plea had been taken by the 
defendant in their written statements. Nor 
were the parties at issue on these points. In 
the absence of any such plea in the written 
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support of his contention. It was held 
therein that:— 

“From the mere fact that a Railwa' 
Receipt is a document of title to goo 


covered by it, it does not follow, where the 
consignor and consignee are different, that 
the consignee is necessarily e owner of 
goods and the consignor can never be the 
owner of the goods. The mere fact that 
the consignee is different from the consig- 
nor does not necessarily pass title to the 
goods from the consignor to the consignee, 
and the question whether title to goods has 
passed to the consignee has to be decided 
on other evidence. Ordinarily, it is the 
consignor who can sue if there is damage to 
the consignment, because the contract of 
carriage is between the consignor and the 
railway administration. | Where, however, 
the property-in the goods carried has pass- 
ed from the consignor to the consignee, the 
latter may be able to sue. Whether title 
to goods has passed from the consignor to 
the consignee depends on the facts of each 


case. 
Reliance was next placed on “AIR 1966 
Guj 6” (Ibrahim Isaphai v. Union of India). 
In that case the goods were consigned to 
self by the consignor and the railway receipt 
was endorsed in favour of another, The 
endorsee sued the railway for short delivery 
of goods. It was held in these circumstances 
that the endorsee could not be said to have 


statements and in the absence of any issue @ acquired an interest in the goods by the 


on the points, such a plea cannot be allow- 
ed to be raised for the first time at the ap- 
pellate stage. 

10. There is an application on the 
record moved on behalf of the plaintiffs, 
dated 7-1-1956, with a prayer to issue a 
commission to the District Court at Raichur 
for the examination of Jasraj Amarchand 
instead of Messrs. Bruel & Co..In that ap- 
plication it was specifically mentioned on be- 
half of the plaintiffs that Messrs. Bruel & 
Co. were the principal parties from whom 
the plaintiff No. 1 had purchased the goods 
in suit but the actual supplies were made 
by their agents at Raichur, viz., Messrs. 
Jasraj Amar Chand. Even if there was any 
vagueness in the plaint, there remained no 
manner of doubt, in view of this eg eer eg 
that plaintiff No. 1, the consignee, had pur- 
chased the goods from Messrs. Bruel & Co. 
In spite of such an application the defen- 
dant did not set up any such case at any 
stage of the case before the trial Court. Be- 
sides, the plaintiff has produced Sri R. C. 
Gupta, Secretary, Laxmi Rattan Cotton 
Mills, who deposed that 200 bales of cotton 
were purchased from Bruel & Co. in May 
1951 through the India Cotton Supply 
Limited. No doubt in cross-examination he 
admitted that the payment was not made in 

is presence. e same we .find no 
reason to disbelieve him. ' 

11. Sri Sanyal relied on the case of 
Union of India v. West Punjab Factories 
Ltd. reported in AIR 1966 SC 395 in 


mere fact of his being the endorsee.- 


12. Both these cases are distin- 
ishable. Im the present case the claim of 
e plaintiff is not based only upon the en- 


dorsement but also on the evidence that the 
consignor had sold the goods to the first 
plaintiff (Laxmi Rattan Cotton Mills Co. 
Ltd.). Besides, in the present case no such 
plea had been raised by the defendant in 
their written statement. Had the defen- 
dant raised such a plea in their written state- 
ment or had the parties been at issue on 
this point, the plaintiff could have produc- 
ed even documentary proof of the sale of 
the goods by the consignor to the consignee. 
18. In view of the Full Bench deci- 
sion of this Court reported in “AIR 1956 
All 888” (Dominion of India v. M/s, Gaya 
Prasad Gopal Narain) a i ante who is 
not the owner of the goods but to whom 
the goods are consigned for the purpose of 
sale on a commission basis, jis entitled to 
maintain the suit for loss in respect of the 
damage caused to the goods in transit. 


14, For all these reasons we hold 
that plaintiff No. 1 is entitled to bring the 
suit. 


15. - Sri D. Sanyal also challenged 
the right of plaintiff No. 2 to maintain the 
suit. He contended that there was no pri- 
vity of contract between plaintiff No. 2 and 
the defendant; the right of plaintif- No. 2 
to sue at the most is based upon an assign- 
ment of right to sue, which would be in- 
valid. Whether such an assignment would 
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be valid in law, is a moot question. But, 
on the view taken by us above that plain- 
tiff No. 1 is entitled to sue, it is not at all 
necessary for us in this case to express any 
concluded opinion on this question. The 
suit can be decreed at least in favour of 
plaintiff No. 1. 
` 16. The finding of the Court be- 
low that the suit is well within time has not 
been challenged, and, we think, rightly. The 
relevant Article applicable to the case is 
Art. 80 of the Ist Schedule of the old Limi- 
tation Act. The period. of limitation pres- 
cribed is one year from the date when the 
loss or injury occurs. To this may be add- 
ed the two months required for notice under 
Section 80, C.P.C., vide Section 15 (2) of 
the Indian Limitation Act. Thus the period 
of limitation was fourteen months to be com- 
uted from the date of the loss. Admitted- 
ly the loss occurred on 9th May, 1951, and 
the suit could have been filed up to 9th 
July, 1952. The suit having been filed on 
2nd July, 1952, was thus well within time. 
17. It was next contended for the 
appellant that the learned Judge has wrong- 
ly cast the burden of proof on the defen- 
dant, which in fact lay on the plaintiff, to 
show the negligence or raters of the 
railway administration. It was alternatively 
argued that the defendant in any case has 
proved by cogent evidence that there was 
no negligence or carelessness on the part of 


the railway authorities. In suport of his con-@ prove 


tention the learned counsel placed reliance 
upon (i) The Union of India v. Mahadeo 
Lal Prabhu Dayal, AIR 1965 SC 1755 Gi) 
The Union of India representing the Eastern 
Rly., Calcutta v. Raigarh Jute Mills Ltd., 
AIR 1961 Madh Pra 251 and (ii) Union 
of India v. Brijlal Parshottamdas,, “AIR 
1969 SC 817”. But these cases have no ap- 
plication to the present case. In these cases 
the consignment had been booked at the 
“owners risk rate”, and, therefore, the provi- 
sions of Sections 74-C and 74-D of the 
Indian Railways Act (hereinafter referred to 
as the Act) were attracted. In the instant 
ease, however, from the materials on the re- 
cord, it is clearly established that the con- 
signments were booked at the “railway risk 
rate.” This is evident from the two railway 
receipts in question as also from the deposi- 
tion of Sri V. P. Salkar, who was the Chief 
Goods Clerk at the relevant time. He stated 
that, “there is only one rate for cotton which 
is called Railway Risk Rate,” 

18. The measure of general respon- 
sibility of a railway administration as carrier 
of goods has been provided by Sec. 72 of 
the Act. The section reads thus:— 

“The responsibility of a railway admi- 
nistration for the loss, destruction or deter- 
ioration of animals or goods delivered to the 
administration to be carried by railway shall, 
subject to the other provisions of this Act, 
be that of a bailee under Sections 151, 152 
and 161 of the Indian Contract Act, 1872 
(IX of 1872)” 
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19, Sections 151, 152 and 161 of 
the Indian Contract Act read thus:— 

Section 151: “In all cases of bailment 
the bailee is bound to take as much care of 
the goods bailed to him as a man of ordi- 
nary prudence would, under similar circums- 
tances, e of his own goods of the same 
pole, quality and value as the goods bail- 
e 


Section 152: “The bailee, in the ab- 
sence of any special contract, is not respon- 
sible for the loss, destruction or deteriora- 
tion of the thing bailed, if he has taken the 
amount of care of it described in Sec- 
tion 151.” 

Section 161: “If, by the default of the ` 
bailee, the goods are not returned, deliver- 
ed or tendered at the proper time, he is res- 
ponsible to the bailor for any loss, destruc- 
tion or deterioration of the goods from that 
time.” 


The position of the railway administration 
being that of a bailee, it was bound to take 
as much care of the goods bailed to him as 
a man of ordinary prudence would, under 
similar circumstances, take of his own 
goods, as enjoined by Section 151 of the 
Indian Contract Act The initial burden 
thus Jay upon the railway administration to 
show that it took the requisite care as pro- 
vided by S. 151 of the Indian Contract 
Act. If the defendant succeeded in dis- 
charging that initial burden, 
e negligence or misconduct on the 
part of the railway administration would 
en shift on the plaintiff. 

20. We are supported in our view 
by a decision of the Calcutta High Court 
reported in “AIR 1957 Cal 190” (Indian 
Trade and General Insurance Co. 
Union of India). In that case a consign- 
ment of jute was despatched by railway 
under “Railway Risk” and was damaged by 
fire. In the suit filed for damages against 
the railway the defendant contended that 
the fire was purely accidental, but did not 
produe all the evidence it should have pro- 

uced, and it was also found that the wagon 


containing the jute was taken along a 
longer route. In these circumstances it was 
held that:— 


“The Court must draw a presumption 
which a Court is permitted to do under Sec- 
tion 114 (g) of the Evidence Act and came 
to the conclusion that the defendant was 
negligent in dealing with the goods.” 

It was further held in that case that:— 


“The responsibility of the railway admi- 
nistration in respect of goods booked under 
railway risk is that of a bailee under Sec- 
tion 151 of the Contract Act. The railway 
administration must take as much care of 
the goods while under its control as a man 
of ordinary prudence would take of such 
goods if they were his own. The railway 
administration is Hable for the loss, destruc- 
tion etc., if it happens by its default or 
negligence. When loss, destruction etc, 


the onus to > 
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occurs, it is not for the plaintiff to -prove, 
in the first instance, as to how it happened. 
The burden of proof of the issue as to 
pea eeeee acer rests with the plain- 
iff. The plaintiff has to satisfy the Court 
that the defendant was negligent, but the 
duty of showing how the consignment was 
dealt with during transit lies on the railway 
administration, as a matter within its special 
knowledge. As the law does not cast an 
the plaintiff the obligation of proving how 
the loss arose and as it imposes on the de- 
fendant the duty of showing how the goods 
were dealt with while under its control, the 
latter must first adduce evidence agi 
its treatment of the goods and the plainti 
may ny on that evidence in addition to any 
tendered by him to show that the loss had 
occurred by reason of defendant’s default 
or negligence or that the loss could not 
have occurred but for such default or negli- 
gence. H the defendant does not adduce 
all the evidence at its command, thé plaintiff 
may, in proper cases, ask the Court to make 
a presumption under Section 114 (g), Evi- 
dence Act and to come to the conclusion 
that the evidence which has been withheld, 
would have gone against the defendant.” 


7" OF, So, in view of-the provisions of 
Section 131 of the Contract Act read with 
Section 72 of the Indian Railways Act, it 
was for the railway administration first to 
prove that it did take all the care which 
was required of a bailee under Sec. 151 of 
the Contract Act. We have now to con- 
sider if the defendant has been able to dis- 
charge this initial burden. 

° 22, The defendant produced in all 
11 witnesses. Four of the witnesses (V. P. 
Salkar, Chief Goods Clerk at Raichur; 
Rawoo Bala, Shunting Master, Dhond Junc- 
tion; S. J. Lodhe, Trains Clerk at Dhond; 
and Bajanna Rajanna, Train Examiner at 
Dhond) deposed about the care and precau- 
tions taken by the railway administration 
from the time .of the loading of the cotton 
bales into the railway wagon till the time of 
the detection of the fire in the wagon. The 
remaining seven witnesses (Fakira Kashi 
Ram, the pointsman at Sarola; Ram Chan- 
dra Bhagwant Kulkarni, the guard; Anthony 
Doraswami, the engine fireman; G. N. Raj, 
Purohit, Assistant Station Master, Sarola; 
P. V. Okhade, Train Examiner at Dhond; 
V. R. Solanki, Section Controller, Dhond, 
and A. N. Devasthali, A. D. C. ‘I. at Ahmad- 
nagar) deposed about the efforts of the rail- 
way administration to quell the fire. Most 
of these witnesses deposed that records 
were maintained by the railway administra- 
tion which contained information on most 
of the material questions involved in the 
present case touching the points tees to 
by them, and some of the witnesses had also 
to admit that they had come to depose in 
the case after having refreshed their memory 
from the relevant record, yet curiously 
enough those records were not produced by 


the Railway inistration. 
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23. V. P. Salkar, who was the 
Chief Goods Clerk at Raichur, had to admit 
in cross-examination that though no record 
was kept at the station about the wagons 
that were fit, yet record was kept of unfit 
wagons, No such record was however, pro- 
duced to show that the wagon in question 
was not among the unfit wagons. 


24, Rawoo Bala, Shunting Master 
at Dhond Junction, who deposed about the 
formation of N. E. 14 Dn. Ex. Dhond to 
Nandgaon (which was to carry the wagon 
in question) on receipt of the necessary 
memo from the Trains Clerk, admitted in 
cross-examination that the memos that are 
issued to him are kept in the office record. 
According to the Trains Clerk, when a 
bles contains cotton or any other inflam- 
mable substance, a remark is given in the 
memo issued to the Shunting Master for 
the formation of train to see that the wagon 
may not catch fire in shunting. The Shunt- 
ing Master further admitted in cross-exami- 
nation that record is maintained to show 
who -did the checking of a train, and at what 
time he received the memo for the forma- 
tion of a train and when he handed over 
the train. But none of these records have 


been duced before the Court. From the 
reco: if produced, it could have been 


known whether or not any particular ins- 
truction about the cotton wagon was given 
in the memo for the. formation of N. E. 14 
Dn. train at Dhond that was to carry the 
wagon in question, 


25. S. J. Lodhe, the Trains Clerk 
at Dhond, who gave the memo to the 
Shunting Master for the formation of 
N. E. 14 Dn. and who deposed that, when 
a wagon contains cotton or any other in- 
flammable substance, a remark is made in 
the memo issued to the Shunting Master 
giving particular instructions about the 
cotton wagon, also admitted that he tried 
to trace the record but it would not be 
found. He er admitted in cross-exami- 
nation that all the records were available 
when a Railway Inspector was deputed to 
enquire into this case of fire. This witness 
further admitted that a despatch book is 
also maintained in which he gives the num- 
bers of individual wagons either from the 
engine side or from the brake side and it is 
an indication of his having checked the 
train. But none of these necessary records 
has been produced by the railway adminis- 
tration. 


26. Bajanna Rajanna, the Train 
Examiner at Dhond Junction at the rele 
vant time admitted in  cross-examination 
that the yard master gave him memo for 
the N. E. 14 Dn. on 9th May, 1951 for 
examining the wagons for safe running. He 
admitted in cross-examination that the yard 
master in his memo mentioned nothin 
special to be checked. He also admitt 

at all those memos must be kept in Re- 
cord, and that formation memos were kept 
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in record even in May 1951. In cross-exa- under the obligation to take all the necessary 


mination the witness further admitted that 
before coming to depose he checked his 
own record (the Train Register Book), which 
was intact. This Train Register Book, ac- 
cording to the witness, indicates the time 
taken in checking, the signature of the per- 
son checking the train and also particulars 
of formation of the train besides other 
things. But none of these important docu- 
ments has been produced. 


27. Similarly some of the witnesses 
who came to depose about the efforts on the 
part of the railway administration to quell 
the fire have also admitted that there were 
material records maintained which could 
have thrown light on the points, but for 
reasons best known to the defendant those 
records too have not been produced and 
have been withheld. Anthoney Doraswami, 
the fireman of Engine No. 877, which had 

one with N. E. 14 Dn. on 9th May, 1951, 
leposed about the engine being fitted with 
Brial wires, full plate and spark-arresters, and 
about A grade coal being used in the en- 
gine. He admitted in cross-examination 

at the loco-book shows what apparatus is 
fixed up in an engine, while the ed memi 
mentions the coal which is used. Accord- 
ing to this witness, if-the apparatus deposed 
by him to have been fitted in his engine is 
fixed in an engine, it does not give sparks. 
But no loco-book or loco-memo has been 
produced before the Court. V. R. Solanki, 
the Section Controller at Dhond. who depos- 
ed that, on receiving a telephone from Sarola 
that a bogie of N. E. 14 Dn. was on fire 
he directed the bogie to be isolated and for 
making efforts to extinguish the fire with all 
available water, also admitted’ in cross-exa- 
mination that a message book regarding all 
messages received or sent out is maintained 
at his office and a similar message-book 
must also be maintained by the station mas- 
ter. But these message books are conspicu- 
ous by their absence. 


28. No doubt the witnesses have 
stated that every effort was made to quell 
the fire. But the learned Judge did not 
find it safe to rely on the oral testimony of 
the witnesses who had come to depose after 
5 or 6 years, particularly when the records 
relating to the facts deposed to by the wit- 
nesses which were maintained by the rail- 
way administration, were, for reasons best 
known to the defendant, withheld and not 
produced before the Court. Those records, 
were the primary evidence in the case and 
could have thrown suficient light on the 
questions iovolved. The primary evidence 
having thus been withheld, it is open to the 
Court to draw a presumption adversely 
against the defendant under Section 114 (g) 
of the Indian Evidence Act. The witnesses 
produced being the servants of the railway 
administration were. apt to support the de- 
fendant, for any proof of negligence was to 
recoil on the witnesses themselves who were 


care and precaution. 


29. Even on merits, we find, from 
the statement of Ram Chandra Bhagwant 
Kulkarni, the guard, that the Municipal 


Board at Ahmadnagar too had a fire ex- 
tinguishing engine but the municipal autho- 
rities were not phoned for help because, ac- 
cording to the witness, there was no road 
between Ahmadnagar and Sarola. But from 
tbe statement of Rang Nath, Fire Brigade 
Supervisor of madnagar Municipality, 
produced by the plaintiff, it is clear that 
there was a metalled road between Ahmad- 
nagar and Sarola and the Ahmadnagar 
Municipality was equipped with fire brigade 
ever since 1948, yet no intimation asking 
for the fire brigade was received from the 
railway. 

30. From all that has been discuss- 
ed above it is clear that the defendant has 
failed to discharge the initial burden of 
proving that the railway took the necessary 
care as was required of a bailee under Sec- 
tion 151 of the Indian Contract Act. 

3I. We now turn to the issue re- 
garding the amount of compensation. 
Exhibit “D” annexed to the plaint the plain- 
tif has given the particulars of his claim, 
which consists of six items. The Court be- 
low, however, allowed only the first two 
items: (1) Rs. 46,959-2:0 as cost of 100 
bales sent under R/R No. 7263/96, and (ii) 
Rs. 46124-8-9 as cost of 100 bales sent 
under R/R No. 7263/97. The 
four items of Rs. 4,397-2-0 for 
freight on 200 bales, 
inter-state transit custom paid, Rs. 87-6-6, 
paid at Raichur on 200 bales, and Rupees 
3,595-4-0 for bank-exchange and interest, 
were disallowed. The Court below calculat- 
ed the total price of the goods of the two ` 
consignments at Rs. 93, 083-10-9. After 
making an allowance of Rs. 5, 725/- on ac- 
count of the estimated price of the salvag- 
ed_ goods utimately delivered to the plain- 
tiff, a decree for Rs. 87, 358-10-9 was pass- 
ed in favour of plaintiff No. 1 with pendente 
lite future interest and proportionate costs. 

82. Sri Sanyal, however, sought to 
argue that the plaintiff has failed to prove 
the price of the goods. But in view of ‘the 
statement given by the defendant’s counsel 
on 9th July, 1957 in the Court below ad- 
mitting the price of the goods as given in 
Exhibit “D”, annexed to the plaint to be 
correct, the argument advanced by the 
learned counsel cannot be accepted for a 
moment. We, therefore, accept as correct 
the amount of compensation arrived at by 
the Court below as due to the plaintiff. 


33. This leads us to the last point 
urged by Sri Sanyal that the suit was bad 
for want of a valid notice under Section 77 
of the Indian Railways Act. This point is 
covered by issue No. 4 in the suit. The de- 
fendant had also raised the plea that the 


suit was bad for want of a valid notice 
under Section 80, C.P.C. We find from 
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the material on the record that- the notice 
under Section 80, C.P.C. had been duly 
seryed and there is no defect in the notice. 
This point has also not been challenged be-» 
fore this Court. So the only question for 
consideration is whether the suit is bad for 
want of a valid notice under Section 77 of 
the Act. 

84, Section 77 reads thus:— 

“A. peson shall not be entitled to a 
refund of an P in respect of ani- 
mals or goods carried by railway or to com- 
pensation for the loss, destruction or deterio- 
ration of animals or goods delivered to be 
so carried, unless his claim to the refund or 
compensation has eater sooner in writing 

him or on his behalf to the railway ad- 

ministration within six months from the date 
of the delivery of the animals or goods for 
carriage by railway.” 
The mandate under Section 77 is absolute. 
Before a person can be entitled to a claim 
for compensation for the loss of goods in 
transit it is obligatory for him to prefer the 
claim in writing to the railway administra- 
tion within six months from the date of the 
delivery of the goods for carriage by the 
tailway. Railway Administration is a defin- 
ed term under the Railways Act. Sec. 3 (6) 
defines it as follows:— 

“ Railway administration’ or ‘adminis- 
tration’, in the case of a railway adminis- 
tered by the Government means the mana- 
ger of the railway and includes the Govern- 
ment, and in the case of a railway adminis- 
tered by a railway company means the rail- 
way company.” 

Section 14@ of the Act provides the mode 
of service of notices on railway administra- 
tion, and reads thus:— 

“Any notice or other document requir- 
ed or authorized by this Act to be served on 
a railway administration may be served in 
the case of a railway administered by the 
Government, on the Manager and, in the 
case of a railway administered by a railway 
company, on the Agent in India of the rail- 
way ig ag ore 

(a) by delivering the notice or other 
document to the Manager or Agent; or 

(b) by leaving it at his office; or 

(c) by forwarding it by post in a pre- 

aid letter addressed to the Manager or 
gent at his office and registered under 
Part III of the Indian Post Office Act, 1866 
(SIV of 1866).” 

35. The learned Judge came to the 
conclusion that under Section 80 of the 
Act a suit .for compensation could be 
brought either against the railway adminis- 
tration to which the goods were delivered 
by the consignor thereof for carriage or 
against the railway administration on whose 
railway the loss or destruction occurred. 
The goods in the present case weré book- 
ed at Raichur Station and the loss occurred 
at or before Sarola station. Both these 
stations lay on the G.I.P. (now the Cen- 
tral) Railway and, as such, the notice under 
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Section 77 of the Act had to be given to 
the General Manager of the G.I.P. (Cen- 
tral) Railway. The leamed Judge found 
that no notice under Section 77 of the Act 
was given by the plaintiff to the General 
Manager of the Central Railway. He, how- 
ever, held that, in view of the correspon- 
dence between the plaintiff and the G. I. P. 
and the E. I. Railways, the Central Railway 
Administration had full knowledge of the 
claim made by the plaintiff, and forther that 
it was on the advice of the Central Railway 
Administration contained in letter dated 9th 
August, 1951 (Ex. 1) to the efféct that the 
Chief Commercial ‘Manager, E. I. Railway, 
Benaras Cantt. was the proper authority to 
dispose of the claim of the plaintiff and that 
they should have the communication direct 
with him, that the plaintiff did not give a 
further notice to the Central Railway autho- 
rities. Consequently the defendant was es- 
topped from contending that no notice 
under Section 77 of the Act was given to 
the General Manager of the Central Rail- 
way. 


86. The contention of Sri Sanyal, 
however, is that, in view of Section 80 of 
the Act, the suit could be filed either 
against the railway to which the goods were 
delivered for carriage or against the railway 
administration on whose railway the loss 
occurred. As station Raichur where the 
goods were delivered for carriage and station 
Sarola where the loss occurred, both lay on 
the G.I.P. Mow Central) - Railway, the 
claim should have been made with the 
G.I.P. (i. e. Central) Railway Administra- 
tion under Section 77 of the Act. Accord- 
ing to the learned counsel, each railway 
system constituted a separate unit and was 
a ‘railway administration’ by itself and, 
therefore, the service of notice under Sec- 
tion 77 of the Act on the Eastern Railway 
Administration would not satisfy the require- 
ment of Section 77. A notice under Sec- 
tion 77 of the Act should, according to him, 
have been served within six months making 
a claim on the G.I.P. (i. e. Central) Rail- 
way Administration. In support of his con- 
tention the learned counsel relied upon 
“AIR 1969 SC 817” where, interpreting 
Section 80 of the Act, the Supreme Court 
laid down thus:— 


“There was never any doubt that the 
railway company which contracted to carry 
ponds partly over its own railway and part- 
ly over the railways of other carriers, was 
responsible for the goods 
journey unless it limited 
agreement, 


The only doubt was about the respon- 
sibility of the other companies over whose 
railway the goods were carried. Before 
Section 80 was enacted there was elaborate 
case law on the question whether they could 
be held liable in “tort or by recourse to the 
doctrine of agency or Partnership. Sec- 
tion 80 now places the liability of all the 


for the whole 
its liability by 


588 All. [Prs. 36-88] Union of India v. L. R. Cotton Mills (Misra J.) 


railway administrations concerned on a firm 
statutory footing. 

The section provides that in the case 
of goods booked through over the railway 
of two or more railway administrations, a 
suit for compensation for loss of the goods 
can be brought against the administration to 
which the goods were delivered by the con- 
signor irrespective of the question whether 
or not the goods were lost on its way. The 
suit can be brought against the other admi- 
nistrations only if the oe occurred on their 
railways. The liability under Section 80 is 
statutory. °The section overrides agree- 
ments purporting to limit the liability of an 


administration with respect to through 
booked traffic. 
If it was the intention of the legisla- 


ture to give a right of suit only against the 
administration on whose line the loss occur- 
red, it would have said so. The_ section 
gives a right of suit against the administra- 
tion to which the goods are delivered by the 
consignor and it matters not that the loss 
occurred while the goods were being carried 
by another administration and was due to 
the negligence of the latter.” 

In the above case the section under consi- 
deration was Section 80 and not Section 77 
of the Indian Railways Act. The question 
now before us was not pointedly involved in 
that case. The only question for considera- 
tion in that case was whether in a case of 
goods booked through over the railways of 
two or more railway administrations a suit 
for compensation for loss of the goods can 
be brought against the administration to 
which the goods were delivered by the con- 
signor irrespective of whether or not the 
goods were lost on its railway. In the ins- 
tant" case the problem before us is whether 
the service of notice under Section 77 of 
the Act on the E. I. Railway Administration 
will satisfy the requirement although the 
goods were booked and lost on stations ly- 
ing on Central Railway Administration. 

37. Sri S. N. Verma, appeariag for 
the plaintiff-respondents, on the other hand, 
placed reliance on an unreported decision 
of a Division Bench of this Court in “Domi- 
nion of India. v. M/s. Madan Engineering 
Too] Products” F. A. No. 161 of 1950 (AID), 
decided by Hon’ble Takru and S. D. singh, 
JJ. on 21-12-1962. In that case pointedly the 
question of notice under Section 77 of the 
Act was involved. In that case the goods 


were booked at Badami Bagh railway sta- 
tion on the North-Western Railway for 
Dasna on the East Indian Railway. The 


goods had, therefore, to be carried initially 
on the North-Western Railway (which after 
Partition of the country came to be known 
as the East Punjab Railway) and then on the 
East Indian Railway. After regrouping of 
thee railways the relevant portions of the 
East Punjab Railway and the East Indian 
Railway became parts of what is now called 
the Northern Railway. The plaintiff (con- 
signor) gave notice of their claim under S. 77 


e 
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of the Act,-but not to the East Punjab Rail- 
way, though their contention was that one 
of the letters sent by them to the East Bun- 
jab Railway should be treated as a claim 
under Section 77. The contention on be- 
half of the Union of India was that it was 
necessary for the plaintiff to lodge their 
claims under S. 77 with both the railways, 
and that no claim having been lodged with 
the East Punjab Railway, the suit so far as 
that railway was concerned was liable to be 
dismissed. The letter sent by the plaintiff 
was not, however, treated by the trial Court 
to be a notice satisfying the requirements of 
Section 77 of the Act On appeal, the 
same, first, came up before a learned 
Single Judge of this Court, who referred it 
to a larger bench after formulating the fol- 
lowing three questions:— 

(1) Whether such a notice was at all 
necessary to be given to the East Punjab 
Railway when such a notice had been given 
to the East Indian Railway, namely whether 
the notice to one railway should be deemed 
to be sufficient? 

(2) Whether the letter which was sent 
to the East Punjab Railway on 26th Novem- 
ber, 1947 should be deemed to be a subs- 
tantial compliance with the requirement of 
Section 77 of the Indian Railways Act? 

(8) Whether under the circumstances 
pointed out by the learned counsel for the 
respondent it should be deemed that that 
railway waived the giving of such a notice? 
Question Nos. 2 and 8 were decided in the 
negative. On question No. 1 the Division 
Bench held that it was not necessary for a 
claimant to give notice of his claim under 
Section 77 of the Railways Act to every 
administrative zonal unit of the State-own- 
ed railway in case of eonan booking, and 
if one notice is given to the railway ad- 
ministration which included all the zonal 
units concerned over which the goods tra- 
velled, Section 77 of the Railways Act will 
have been duly complied with. It was 
further held that so long as the provisions 
of Sections 77 and 80 stand as they are 
and the expression “railway administration” 


includes the Government, notice to the 
“railway administration” (which expression 
includes the Government), or, in other 


words, to the Government alone, is enough 
irrespective of the number of administra- 
tive units of the State railway on which 
the goods may have travelled or on which 
the loss may have been occasioned. 


38. The above view was taken by 
the Division Bench after a survey of the 
various reported cases of the different High 
Courts, viz., “K. P. Cloth Stores v. Union 
of India, AIR 1960 Orissa 154”, “Konda- 
palli Virraju v. Union of India, AIR 1959 
Andh Pra 594”; “Darjeeling Himalayan Rly. 
Co. v. Jetmull Bhojraj, ATR 1956 Cal 390’; 
“Union of India v. Durga Dutt, AIR 1957 
Cal 202”; “Dominion of India v. Firm 
Museram Kishun Prasad, AIR 1950 Nag 
85”; “P. R. Narayanaswami Iyer v. Union 
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of India, ATR 1960 Mad 58” and “Ramco 
Textiles v. Union of India, AIR 1960 Ker 
257°. Admittedly both the railway units 
in the abovenoted unreported Division 
Bench case—as also in e case under 
consideration. —were owned by the Central 
Government at all the material times. In 
that case this Court considered the question 
whether the two railway units, namely, the 
East Punjab Railway and the East Indian 
Railway, were separate railway administra- 
tions or they formed one railway. It was 
observed that “if they did form separate 
“railway administration”, it goes without 
saying that notice of the claim under Sec- 
tion 77 had to be served on them sepa- 
rately.” 

89. The term ‘railwa 
tion’, as defined by Section 3 (6) of the Act, 
has already been quoted above. It con- 
templates that in case of a railway adminis- 
tered by a Government it means the mana- 
ger of the railway and includes the Gov- 
ernment itself. If, therefore, a ‘railway 
administration’ includes the Government, 
and if notice of the claim under Section 77 
of the Railways Act is served on the Gov- 
ernment, it cannot be said that it has not 
been given to the ‘railway administration’. 


40. In the abovenoted unreported 
case the argument was that inasmuch as 
the Government would have two capacities, 
one as owning the East Punjab Railway 
and the other as owning the East Indian 
Railway, notices of the claims should be 
given to the Central Government for the 
two capacities possessed by it separately. 
The Court, however, repelled is argu- 
ment and observed thus:— 


“Tt is difficult for us, however, to take 
that view of the position or status of the 
Central Government. The Central Gov- 
emment, whatever may be the extent of the 
railway system owned by it, would be one 
legal entity. If it owns a railway system, 
large in extent and covering vast areas, and 
if in the interest of facility of administra- 
tion, the railway system is divided or group- 

into different units, which units are put 
in the charge of managers or general mana- 
gers, it would not lead to the inference that 
each administrative unit so formed would 
constitute a separate ‘railway administra- 
tion’, or that the Central Government, as 
owners of the different units of the railway 
system, would have different legal status 
in the eyes of Iaw in respect of each such 
unit. A person may own two or more pro- 
perties. His legal entity remains the same 
irrespective of the number of properties 
owned by him. It would change only 
when the capacity in which he owns the 
property becomes different.” 


4l. It is true that the language of 
Section 80 and other sections and the defi- 
nition of the phrase ‘railway administration 
does give an impression that even indivi- 
dual railway system or wnit might be a 


administra- 
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‘railway administration’ for the purposes of 
It has, however, to be remember- 
ed that ‘the Railways Act was enacted at 
a time when the different railways in India 
were owned not only by the Central Gov- 
ermment but even by Indian States or pri- 
vate Companies. It was, therefore, neces- 
sary for the Act to be so drafted that the 
liability of the different railways may, in 
case of through booking, be properly 
judged. Presumably this was the reason 
why lag like Section 80 of the Act 
have béen retained even now in their ori- 
ginal form for determining the liability of 
ifferent railway systems in cases of loss, 
destruction or deterioration of goods in 
through booking. 

42. We respectfully agree with 
the view taken by the Division Bench in 
the above case and hold that service of 
notice under Section 77 of the Act on the 
Eastern railway administration would satis 

e requirements of the section  althou 
the station on which the goods were book- 
ed and the station on which the goods were 
lost both lay on the G.LP. (aow Central) 
Railway. 

' 48. _ Now the question arises whe- 
ther there has been a service of notice pre- 

rring claim under Section 77 of the Act 
on the Eastern Railway Administration 
within six months of the date of booking. 
In this connection we may examine a few 
letters that were exchanged between plain- 
iff No. 1 and the defendant. 

44, By their letter dated 27th July, 
1951 (Ex. 14) plaintiff No. 1 asked from 
the Chief Traffic Manager, GIP. Railway, 
Bombay for the claim-forms for the loss. 
In reply to this letter the Superintendent of 
i by letter dated 9th August, 1951 


(Ex. 1, wrote back thus:— 
“In acknowledging receipt of your ' 
above I have to state that as the destination 


station lies on E. I. Rly., the Chief Com- 
mercial Manager, E. I. Rly., Benaras Cantt. 
is the proper authority to dispose of your 
claim and you are, therefore, advised to 
communicate further with him direct.” 

Again, in reply to another letter regarding 
this claim, -the Chief Traffic Manager, Cen- 
tral Railway, Bombay, vide his letter dated 
10th November, 1951 (Ex. 2) wrote:— 

“The Chief Commercial Manager, E. I. 

Railway, Benaras Cantt., is the competent 
authority to deal with the claim in this con- 
nection.” 
The letter dated 10th December, 1951, 
from the Chief Commercial Manager, E. I. 
Railway, Calcutta (Ex. 8) is rather import- 
ant. It says:— 

“The first reference received in this 
connection was the letter dated 8rd August, 
1951 addressed by M/s. Lakshmiratan Cot- 
ton Mills to my Benaras Office and we also 
received a subsequent letter dated 6th 
August, 1951 addressed by Sri Devendra 
Swaroop, B.A..LL.B. Advocate, Kanpur to 
the General Manager, E. I. Railway, which 
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was a combined notice under Section 77 of 
the Indian Railways Act and Section 80 of 
the Civil Procedure Code, in which: he pre- 
ferred a claim of Rs. 1,03,421-1-3 for non- 
delivery of both these consignments....,... 

As the transaction relates to the local 
traffic of the G.L.P. Railway and the con- 
signment was carried right through over 
the G.LP. Railway route, I hope, you wi 
kindly appreciate that this Railway is handi- 
capped in dealing with the claim unless 
definite information is received from them 
roan disposal of the remaining 150 
bales. It has been however, intimated by 
the G.1.P. Railway that, both these consign- 
ments were involved in a fire and only 57 
bales could be salvaged. I am therefore in 
communication with the Chief Traffic Mana- 
ger, G.I.P. Railway, who has been speedily 
requested to furnish full particulars regard- 
ing disposal of these 150 bales and also 
instructions regarding settlement of the 
claim for non-delivery thereof, 

I shall address you further on the sub- 
ject on receipt of this reply.” 

45. As the goods were booked for 
carriage on 2nd May, 1951, so the claim 
under Section 77 of the Act could have 
been preferred up to 2nd October, 1951, 
this case we find that the claim to the 

General Manager, E. I. Railway was pre 
ferred on or about the 6th of August, 1951, 
well within time. 

46. Even if a notice under Sec- 
tion 77 of the Act Was necessary to be given 
to the Central Railway, although 
not hold so, the defendant would be estop- 
ped from urging this point inasmuch as it 
was on the direction of the Central Rail- 
way itself that plaintiff No. 1 had to` ap- 
proach the E. I. Railway in the matter and 
to prefer the claim under Section 77 of the 
+ Act to the General Manager, E. I. Railway. 


47. For all these reasons the appeal 
must fail. It is accordingly dismissed with 


costs. 
Appeal dismissed. 
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FULL BENCH 

SATISH CHANDRA, A. K. KIRTY AND 

C. S. P. SINGH, JJ. ; 

Govind Das and others, Applicants v. 

The Board of Revenue, U. P., Lucknow, 
Opposite Party. 

Misc. Stamp Reference No. 16 of 1970, 
D/- 28-4-1971. 


Stamp duty — Stamp Act (1899), Sec- 
tion 2 (10) — Conveyance — A deed of 
retirement whereunder the retiring partner 
is paid certain amount in lieu of all his 
claim, right, title and interest in the busi- 
ness and the asset of the firm is not a con- 
veyance. (X-Ref.:—- Partnership Act 
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we do. 
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AIR 1966.SC 13800, Foll. 
(Paras 7 and 10) 
No partner can, during subsistence of 
the partnership, claim any portion of the 
property as his own. His only right is to 
obtain such profits, if any, that falls to his 
share. The property of the partnership is 
the trading asset of the poet: It is 
only on dissolution that the partner gets a 
right to share in the residue that remains 
er meeting the liabilities provided for 
under Section 48 of the Partnership Act. If 
a partner does not have ay transferable 
interest in the moveable and immoveable 
properties of the firm it cannot be said that 
a deed of. retirement would be a convey- 
ance as defined in Section 2 (10) of the 


(1932), S. 48). 


Act. ara 
Cases Referred: Chronological Paras 
(1969) 73 ITR 423 = (1989) 1 ITJ 

719 (All), Ram Narain and Bro- 


thers v. Commr. of Income-tax, 
U. P 


(1968) AIR 1968 Mad 159 (V 55) = 
(1968) 1 Mad LJ 165 (FB), Chie 
Controlling Revenue Authority v. 
Rustorn Nusserwanji Patel 

(1966) AIR 1966 SC 1300 (V 53) = 
(1966) 3 SCR 400, A. Narayanappa 
v. Bhaskara Krishnappa 

(1959) AIR 1959 Andh Pra 880 (V 46) 
= (1959) 1 Andh WR 300 (FB), 
Addanki Narayanappa v. Bhaskara 
Krishtappa 

(1955) AIR 1955 Mad 641 42) = 
1955-2 Mad LJ 166 (FB), Board 
of Revenue v. V. M. Morugesa 
Mudaliar 8 

(1947) AIR 1947 Lah 13 (V 84) = 
ILR (1947) Lah 417 (FB), Ajudbia 
Pershad v. Sham Sunder 6 

(1940) ATR 1940 All 453 (V 27) = 


-1940 All LJ 592, Peyare Lal v. 
Misri o 7 
B. C. Dey and Vinod Swarup, for 


Applicants; Standing Counsel, for Opposite 
Party. 


C. S. P. SINGH, J.:— The Board of 
Revenue as the Chief Revenue Controlling 
Authority has referred to the Court under 
Section 57 of the Stamp Act the following 
questions for answers:— 


“(a) Whether the document under re- 
ference is a conveyance for’ Rs. 55,000/- 
and is chargeable with a duty of Rs. 2,475 
under Article 23, Schedule I-B of the U. P. 
Stamp Act, 1962, and is also liable to an 
additional duty of Rs. 4.50 under Art. 5 (c) 
read with Section 5 of the Stamp Act in 
respect of the two distinct agreements re- 
garding the sale of Motor Cycle and Jeep 
car and exchange of certain property. 

) Whether the document is a deed of 
dissolution of partnership and is sufficiently 
stamped with a duty of Rs. 22.50 under 
Article 46-B, Schedule I-B, ibid. 

(c) Whether the document is a release 
of the value of Rs. 55,000 and is liable to 
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a duty of Rs. 50 under Article 55, Schedule 
I-B, ibid. 

(d) Whether the document is merely 
an agreement between the parties and is 
chargeable with a duty of Rs. 2.25 under 
Article 5 (c), Schedule LB, ibid. 

(e) If the document is not covered by 
any of the alternatives aforesaid, what 
stamp duty is payable in respect thereof 
under the U. P. Stamp Act, 1962.” 

2. The answers to these questions 
depend upon the nature of the document 
executed by Govind Dass Gupta, Manohar 
Dass Gupta and Gopal Dass Gupta on the 
29th October, 1967. The facts necess 
for the decision of the questions referr 
may be shortly stated. | Manohar Dass 
Gupta, Gopal Dass Gupta and Govind Dass 
Gupta were carrying on a partnership busi- 
ness known as M/s. Ram  Manohardas” 
Govind Dass Gupta retired from the part- 
nership and executed a deed of retirement 
on the 29th October, 1967. Apart from 
the other clauses of the deed, with which 
‘we are not concérned in the present refer- 
ence, Govind Dass Gupta, the retiring part- 
ner was to get an amount of Rs. 55,000 
from the firm in full and final satisfaction 
of all his dues and claims in the business 
and capital of the firm and its assets. There 
was also a stipulation that a godown belorg- 
ing to Sri Govind Dass Gupta will be ex- 
changed with a piece of land belonging to 
Manohar Dass Gupta, the continuing part- 
ner, and further that Sri Govind Dass 
Gupta, the retiring partner, will transfer 

his Motor Cycle and Jeep car to the firm 
-~ for a consideration of Rs. 5,000. This 
. document although styled as a deed of re- 
tirement was stamp as a dissolution of 
partnership and a duty of Rs. 22.50 was 
aid by the executants. On the document 
eing presented before the Collector, Alla- 
habad, for adjudication under Section 31 
of the Stamp Act, the matter was referred 
to the Board for orders under Section 56 (2) 
of the Act. The Board took the view that 
the deed in question was a conveyance exe- 
cuted by the retiring partner in favour of 
the two remaining partners for a considera- 
tion of Rs. 55,000 and not merely a deed 
of retirement or relinquishment and as such 
was chargeable as a conveyance under Arti- 
cle 23 of ScHedule I-B of the Stamp Act 
and er that the agreements relating to 


the transfer of the Jeep and’ Motor Cycle 
and exchange of godown of the retir- 
ing partner Govin Dass with the’ 
land of the remaining partner Manohar 


Dass Gupta were chargeable as an exchange 
transfer deeds and were liable to additional 
duty. At the instance of the executants, tke 
Board has referred the questions noted 
above to this Court. 

3. Learned counsel for the appli- 
cant has not contested the view of the 
Board in respect of the agreements relating 
to the-sale of the Motor cycle and the Jeep 
ear and the exchange of the immovable pro- 
perties between the retiring partner Govind 
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Dass Gupta and the remaining partner 
Manohar Dass Gupta and such, in the pre- 
sent reference, it is not necessary to enter 
into the second part of the first question 
which relates to the two agreements relating 
to the sale of the movable proper- 
ties and the exchange of immovable proper- 
ties. In order to decide the controversy it 
will be useful to reproduce some clauses of 
the deed of the 29th October, 1967. 

“This deed of retirement made this 
29th day of October 1967, between Sri 
Govind Dass Gupta son of Late Ram Dass 
Gupta resident of Tagore Town Allahabad, 
hereinafter called the First Party; Sri Mano- 
har Dass Gupta son of late Ramdass Gupta 
resident of Railway Market, Kharagpur, Dis- 
trict Midnapur, West Bengal, hereinafter 
called the Second Party and Sri Gopal Dass 
Gupta son of Late Ram Dass Gupta resi- 
dent of Muthiganj, Allahabad, hereinafter 
called the Third Party. 

Whereas the parties to this deed are 
partners of the firm named and styled as 
M/s. Ram Dass Manohar Dass and where- 
as the said partnership is carrying on his 
business of Oil Millers and have got their 
oil mill at Naini and Kharagpur and also 
their offices at Calcutta and Jabalpur and 
whereas the business at Allahabad is carri- 
ed on in the name and style of M/s. Mano- 
har Oil Mill and Engineering Works and 
Manohar Oil and Flour Mill, Manohar Oi 
Mill and whereas the head office of the 
business is situated at Kharagpur is known 
as Manohar Oil and Flour Mill and where- 
as the First Party has decided to retire from 
the said business and from the firm M/s. 
Ramdass Manohardass and whereas the 
second and third parties have agreed to 
the retirement of the first party from the 
said partnership and whereas the First 
Party has offered to accept a sum of Rupees 
55.000/- (Rupees fifty-five thousand) in 

satisfaction of is claim, right, title 
or interest in the business and assets of the 
said firm........ e 


1. That the first party has from this 
day retired from the firm of M/s. Ram Dass 
Manchar Dass and thereafter all the assets 
of the said firm including the moveable 
assets, immoveable. assets, book debts, trade 
marks, name and goodwill shall hereafter 
belong to and be owned by the second and 
the third parties who are herein jointly des- 
cribed as. the continuing partners and the 
first party shall hereafter has no right, title 
or interest whatsoever left in any of the 
assets e the um gene aud the first 
party has no claim, right, title or interest 
left against the firm or against the continu- 
ing partners for and in connection with the 
business of the firm after the date of retire- 
ment and similarly the firm and the second 
and the third parties have no claims what- 
soever of any kind against the first party 
for and in connection with the business of 
the firm upto the date of retirement, save 
except as herein. agreed between the parties, 
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2. That the first party shall receive a 
sum of Rs, 55,000/- (Rupees fifty five 
thousand) from the firm in full and final 
satisaction of all his dues and claims in the 


business and capital of the firm and the 
assets thereof and on the payment of the 


said amount the first party shall have all his 
claims and interest in the firm duly satis- 
fied. The first party shall transfer to the 
firm his motor cycle No. U. P.C. 3703 and 
Jeep Car No. U.P.C. 9580 and the firm 
shall pay a sum of Rs. 5,000/- (Rupees five 
thousand) as the pe thereof before the 
first party retires from the firm.” 

4 From the recitals in the deed it 
is clear that the deed is one of retirement 
by which Govind Dass Gupta went out of 
the firm and received an amount of Rupees 
55,000/- from the firm in full and final 
satisfaction of all his dues and claims in the 
business and capital of the fim and the 
assets thereof. The result of the retirement 
of Govind Dass Gupta from the firm was 
an enlargement of the share of the remain- 
ing partners. The question, however, is as 
to whether the deed of retirement can or 
account of the payment of Rs. 55,000/- 
from the firm to the retiring partner be 
termed as a conveyance as defined in Sec- 
tion 2 (10) of the Act so as to attract duty 
under Article 23 of Section 1-B or is a deed 
of release (as has been contended by learn- 
ed counsel for the applicant). The execu- 
tants have given up the contention that the 
document is chargeable as an agreement or 
a memorandum of an agreement under Arti- 
cle 5 (c) of Schedule IB. Before the deed 
in question can be classified as a convey- 
ance it must be an instrument by which 
property, moveable or immoveable, is trans- 
erred inter vivos (Section 2 (10) of the 
Stamp Act). This implies that the execu- 
tant of the deed must have a transferable in- 
terest in the property which is sought to be 
transferred. It would thus be necessary to 
see what is the exact nature of the right of 
a partner in the partnership property. The 
rights which a partner enjoys in respect of 
partnership property has been considered by 
the Supreme Court in the case of A. 
Narayanappa v. Bhaskara Krishnappa, (AIR 
1966 SC 1800). On Page 1303 F the re- 
port their Lordships observed as follows:— 


“From a perusal of these provisions it 
would be abundantly clear that whatever 
may be the character of the property which 
is brought in by the partners when the 
partnership is formed or which may be ac- 
quired in the course of the business of the 
oe it becomes the property of the 
irm and what a partner is entitled to is his 
share of profits, if any, accruing to the 
partnership from the realisation of this pro- 
perty, and upon dissolution of the partner- 
ship to a share in the money representing 
the value of the property. No doubt, sinca 
a firm has no legal existence, the partner- 


ship property will vest in all the partners 
and ih that sense every partner has an in- 
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terest in the property of the partnership. 
During the subsistence of the partaerstan. 
however, no partner can deal with any por- 
tion of the property as his own. Nor can 
he assign his interest in a specific item of 
the partnership property to anyone, i 
right is to obtain such profits, if any, as fall 
to his share from time to time and upon the 
dissolution of the firm to a share in the 
assets of the firm which remain after satis- 
fying the liabilities set out in Clause (a) and 


sub-Clauses (i), (ii) and (iii) of Clause (b) of 
Section 48.” 
5. d then again on Page 1804 


An 
their Lordships have-laid down that: 

“It seems to us that looking to the 
scheme of the Indian Act no other view can 
reasonably be taken. The whole concept of 
partnership is to embark upon a joint ven- 
ture and for that purpose to bring in as capi- 
tal money or even property including im- 
movable property. Once that is done what- 
ever is brought in would cease to be the 
exclusive property of the person who 
brought it in. It would be the trading asset 
of the partnership in which all the partners 
would have interest in proportion to their 
share in the joint venture of the business of 
partnership. The person who brought it in 
would, therefore, not be able to claim or 
exercise any exclusive right over any pro- 
perty which he has brought in, much less 
over any other partnership property. He 
would not be able to exercise his right even 
to the extent of his share in the business 
of the partnership, As already stated his 
right during the subsistence of the partner- 
ship is to get his share of profits from time ` 
to time as may be agreed upon among the .- 
partners and after the dissolution of the 
partnership or with his retirement from 
partnership of the value of his share in the 
net partnership .assets as on the date of dis- 
solution or retirement after a deduction of 
liabilities and prior charges. It is true that 
even during the subsistence of the partner- 
ship a partner may assign his share to 
another. In that case what the assignee 
would get would be only that which is per- 
mitted by Section 29 (1), that is to say, the 
right to receive the share of profits of the 


assignor and accept the account of profits 
agreed to by the partners.” 
er on Page 1806 their 


6. Furth 
Lordships observed as follows:— 

“We may also refer to the decision of 
a Full Bench in Ajudhia Pershad v. Sham 
Sunder, AIR 1947 Lah 18 (FB), in which 
Cornelius, J. has discussed most of the de- 
cisions we have earlier referred to, in addi- 
tion to several others and reached the con- 
clusion that while a partnership is in exis- 
tence, no partner can point to any part of 
the assets of the partnership as belonging to 
him aloner After examining the relevant 
provisions of the Act, the learned Judge ob- 
served: » e 

“These sections require that the debts 
and liabilities should first be met out of 
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the firm property and thereafter the Assets 
should be applied in rateable payment to 
each partner of what is due to him firstly 
on account of advances as distinguished 
from capital and, secondly on account of 
capital, the residue, if any, being divided 
rateably among all the partners. It is obvious 
that the Act contemplates complete liquida- 
tion of the assets of the partnership count 
between partners upon dissolution of the 
firm and it will, therefore, be correct to say 
that, for the purposes of the Indian Partnership 
Act, and irrespective of any mutual agreement 
between the partners, the share of each part- 
ner is, in the words of Lindley: “his propor- 
tion of the partnership assets after they 
have been realised and converted into 
money, and all the partnership debts and 
liabilities have been paid and discharged.” 
This indeed is the view which has com- 
mended itself to us.” 


7. Tt would thus appear that no 
subsistence of the part- 
nership, claim any Aer of the property 

. Hi y right is to obtain such 


ing the liabilities provided for under Sec- 
tion 48 of the Act. I£, as has been seen, a 
partner does not have any transferable in- 
terest in the moveable and immoveable pro- 
perties of the firm it is dificult to under- 
stand, how a deed of retirement would be a 
conveyance as defined in Section 2 (10) of 
the Act. The amount of Rs. 55,000/- which 
was paid to the retiring „partner in the pre- 
sent case was in lieu of “all his claim, right, 
title and interest in the business and the 
asset of the firm” and, as has been seen, till 
such time that the partnership subsists the 
business and property of the firm belong to 
e firm and not to any partner individually. 
Tn this context, counsel for the appellant has 
referred us to the case of Addanki Nara- 
yanappa v. Bhaskara Krishtappa, (AIR 
1959 Andh Pra $80) GB), and to three 
decisions of this Court in the cases of 
Peyare Lal v. Misri, (1940 All LJ 592) = 
(AIR 1940 All 458), Bhola Nath v. Mt. Kaso 
Devi and Ram Narain and Brothers v. Com- 
missioner °of Income-tax, U. P., ( (1969) 78 
ITR 423) (AD). It is not necessary to refer to 
these decisions as the law on the nature of 
the os P of a partner qua partnership pro- 
perty has been authoritatively laid down 
the Supreme Court in the decision referr 
to earlier and these cases do not lay down a 
principle different from what has been en- 
unciated by the Supreme Court. The posi- 
tion on a consideration of these authorities, 
is that the deed in disput ot be a con- 





e cann 
veyance as defined under Section 2 (10) of > 


the Act. . 


8. Counsel for the appellant has 
drawn our attention to two decisions of the 
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Madras High Court in Board of Revenue v. 
VY. M. Murugesa, JAIR 1955 Mad 641 (FB), 
and Chief Controlling Revenue Authority v. 
Rustorn Nusserwanji Patel, (R 1968 Mad 
159) (FB), where the view has been taken 
that such a deed would be a deed of release. 
In AIR 1955 Mad 641 (Supra), Rajamannar, 
C. J., who delivered the judgment of the 
Full Bench has observed on Page 642 of 
the repart as hereunder:— 


“In such a case there need be no con- 
veyance as such by one of the co-owners in 
favour of the other co-owners. Each co- 
owner in theory is entitled to enjoy the en- 
tire property in part and in whole. It is 
not therefore necessary for one of the co- 
owners to convey his interest to the other 


co-owner. It, is sufficient if he releases his 
interest. The result of such release would 


be the’ enlargement of the share of the other 
co-owner. There can be no release by one 
person in favour of another, who is not al- 
ready entitled to the property as a co- 
owner. 


9. The case of AIR 1968 Mad 159 
(FB) (Supra), dealt with the case of co- 
owners and not of a partnership firm but the 
principles laid down in that case are also 
apposite to the case of the present kind. 
Article 55, of Schedule I mone for duty 
leviable on “Release, that is to say, any ins- 
trument (not being a release as is provided 
for by Section 28-A) whereby a person re- 
nounces a claim upon. another person or 
against any specified property. ...” Such re- 
nouncement need not necessarily be by one 
co-owner in favour of another co-owner of 
the other co-owners. A person having a 
claim ma also effect a release by renounc- 
ing his claim which may not be founded on 
co-ownership or may have arisen otherwise. 
In our apinion the deed in question is a deed 
of pelene and is leviable to stamp duty as 
such, 


10. Our answers to the questions 
teferred for our decision are as hereunder: 


Q. (a) The document in question is 
not a conveyance. It is not chargeable to 
duty under Article 28. It is liable to an 
additional duty in respect of the two distinct 
agreements regarding the sale of Motor 
Cycle and Jeep Car and exchange of cer- 
fain properties. 

Q. (b) The document is not a deed of 
dissolution. . 

Q. (c) It is a deed of release and liable 
RRO oF Rs. 50/- under Article 55 Sche- 

e 1I-D,. X 


Q. (d) & (e) No decision is necessary 
in view of the decision of question (0). 


Order accordingly. 
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V. G. OAK, C. J. AND R. B. MISRA, J. 


Masood Ahmad, Appellant v. The Stats 
of U. P. and others, Respondents. 

Special Appeal No. 649 of 1969, D/- 
1-4-1971, from judgment and decree 
Satish Chandra J., in Civil Mise. Writ Pett 
No. 1488 of 1968, D/- 12-5-1969. 


Houses and Rents — U. P. (Tempor- 
ary) Control of Rent and Eviction Act (3 of 
1947), Ss. 7-F and 7 — Powers of Stats 
Government in revision — It can release 
premises in favour of landlord even if case 
does not fall under R. 6 framed under th2 
Act, (X-Ref:— Houses and Rents — U. E. 
(Temporary) Control of Rent and Eviction 
Rules (1949), R. 6). 


The wide power conferred by Sec. 7 
on the District Magistrate to direct a land- 
lord to let or not to let any accommodation 
cannot be limited by Rule 6. There can 
be release of premises, therefore, in a cas? 
which is not covered by Rule 6. The State 
Government under Section 7-F can exercis2 
all the powers of the District Magistrat= 
under Section 7 and Rule 6. The State 
Government can, therefore, release the shop 
in favour of landlord for purposes of recons- 
truction even though there was some delay 
in moving the application for release. Judg- 
ment in C. M. W. P. No. 1483 ° of 1968, 
D/- 12-5-1969 (AI), 


Affirmed. 
(Paras 8, 16, 17 and 18) 
Cases Referred: Chronological Paras 


(1968) 1968 All LJ 484 = 1968 All 

WR (HC) 236, Smt. Ira Mittra v. 

A. K. Mandhyan 7 
(1965) AIR 1965 All 866 (V 52) = 

1964 All LJ 1054, Girja Debi v. 

Rent Control and Eviction Officer 

Varanasi 18 
(1964) AIR 1964 SC 1676 (V 51) = 

(1964) 8 SCR 1, R. P. Mehta v. 


I. A. Sheth 

(1964) 1964 All WR (HC) 325, Brij 
Ratan Lal v. Rent Control an 
Eviction Officer 12 


Amar Nath Kaul, G. N. Kunzru, and 
R. D. Upadhya, for Appellant; M. P. Meb- 
rotra, for Respondents. 


V. G. OAK, C. J.:— This Special Ap- 
peal arises out of proceedings under the 
U. P. (Temporary) Control of Rent` and 
Eviction Act. The dispute relates to a cer- 
tain shop at Kanpur. Rama Shankar Agar- 
wal, respondent No. 3, is the proprietor of 
the shop. At one time one Arif Husain oc- 
cupied the shop as Rama Shankars tenant. 
In July 1967 he transferred his business and 
goodwill in favour of Masood. Ahmad, who 
is the appellant in this Special Appeal. Arif 
Husain died on 10-7-1967. Upon Arif 
Husain’s death, the shop was pecupted by 
Masood Ahmad. He applied for allotment 
of the shop in his name, On 21-10-1967 the 
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. consider the landlord’s application 
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Rent” Control and Eviction Officer, Kanpur 
allotted the shop to Masood Ahmad. 

2. Rama Shankar Agarwal (land- 
lord) went up in revision under S. 7-F of 
the Act. The revision was allowed by the 
State Government on 12.3.1968. The order 
of allotment in Masood Ahmad’s favour was 
set aside; and the accommodation was re- 
leased in favour of the landlord. 


3. Masood Ahmad filed a writ 
petition challenging the order passed by the 
State Government in revision on 12.3.1968. 
The writ petition has been dismissed by a 
Single Judge of this Court. Masood Ahmad 
has filed the present Special Appeal. 

4. We have seen that Masood Ah- 
mad had applied for allotment of the shop 
in his favour. The landlord also applied for 
release of the shop in his favour. That ap- 
plication bears the date 24.8.1967. The 
Rent Control and Eviction Officer, Kanpur, 
took the view that that application for re- 
lease was received long after the allotment 
order was passed in Masood Ahmad’s name. 
The officer reported that the application for 
release was not received in his office ti 
18.12.1967. According to the landlord, the 
application for release was despatched on 
24,8.1967. On the other hand, according 
to the appellant and respondent No. 2, the 
application for release was not received in 

e office of respondent No. 2 till 18.12: 
1967. The poun therefore, arises whe- 
ther the application for release was despat- 
ched by the landlord in August 1967 as con- 
tended by him or in December, 1967 as 
urged by the appellant. i 

5. On the one band, 
tion bears the date 24-8-1967. The land- 
Jord filed a counter-affidavit. In para- 
graph 21 of the counteraffidavit it was 
stated that the deponent sent the applica- 
tion for release dated 24-8-1967 by post on 
that very date. If that allegation is correct, 
that application should have reached the 
office of respondent No. 2 | sometime in 
August 1967. On the other hand, respon- 
dent No. 2 reported that that application 
was not received in his office till 18.12.1967. 
Whether the application for release was 
despatched in August or in December, is a 
question of fact. It is not convenient to 
resolve that conflict in the present summary 
proceeding. s 

6. Annexure F-I to the writ peti- 
tion is a copy of the impugned order pass- 
ed by the State Government. During the 
course of that order it was observed: — 

“It appears that the petitioners release 
application dated 24th August, 1967 was 
not considered by the Rent Control and 
Eviction Officer as it should have been.” 
That observation in Annexure F-1 suggests 
that it was possible for respondent no 2 to 
or re- 


the applica- 


lease in October 1967. 

7. Even if it is assumed that the 
landlord’s application for release was not 
received by respondent No. 2 till Decem- 


1971 


ber 1967, that would not preclude the State 
Government from considering the landlord’s 
request for release when the matter was 
en up by the State Government on 12- 
8-1968. In “Smt. Ira Mittra v. A. K. Man- 
dhyan”, (1968 All LJ 484), it was held that 
the Rent Control and Eviction Officer had 
full jurisdiction to entertain and consider the 
landlord’s application for release under 
Rule 6, even though that spplieaton was 
presented after proceedings had been start- 
re against her under Section 7-A of the 
ct, 

8. In exercising its power of revi- 
sion the State Government can exercise all 
the powers of the District Magistrate under 
Section 7 of the Act, It was, therefore, 
open to the State Government to consider 

e landlord’s request for release even if 
there was some delay in moving the appli- 
cation for release. 

9. Mr. Gopi Nath Kunzru, appear- 
ing for the appellant, urged that the appel- 
lant’s occupation became regular after the 
date of allotment dated 21-10-1967. ‘ The 
State Government criticised the appellant 
for his irregular occupation prior to 21-10- 
1967. It may be that the appellant’s occu- 
pation after 21-10-1967 was in order. But 
that does not.alter the fact that the occu- 
pation prior to 21-10-1967 was irregular. It 
was open to the State Government to con- 
sider all these circumstances at the time of 
clsporl of the revision filed by the land- 
ord. 


10. The main contention of Mr. 
Kunzru is that the present case is not cover- 
ed by Rule 6 framed under the Act. Rule 6 
provides for occupation by landlord. Rule 6 
states:—— 

“When the District Magistrate is satis- 
fied that an accommodation which has fal- 
len’ vacant or is likely to fall vacant is bona 
fide needed by the landlord for his own per- 
sonal occupation, the District Magistrate 
my, permit the landlord “to occupy him- 
se : 


Il. Annexure B to the writ peti- 
tion is a copy of the landlord’s application 
for release. In that application e land- 
lord suggested that the shop was needed for 
his personal use and for constructing a 
cinema hall and a market. In the order 
passed by the -State Government on 12-8- 
1968 there was no finding that the sho 
was needed by the landlord for his person 
occupation. The order, Annexure F-1, con- 
cluded thus:— 

. “The order of allotment is, therefore, 
set aside and the accommodation in dispute 
released to the landlord applicant for re- 
construction.” 


12. In “Brij Ratan Lal v. Rent Con- 
trol and Eviction Officer’ (1964 Al WR 
(HC) 325) it was held that providing lodg- 
ing to customers by a businessman would 
not fall within the purview of Rule 6. 

18. In “Girja Debi v. Rent Control 
and Eviction Officer, Varanasi”, (1964 All 
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Masood Ahmad v, State (V. C. Oak C. J) 


[Prs, 7-18] All. 545 
LJ PE (AIR 1965 All 866) it was 
held t what- is meant by e 
words, “is bona fide needed for his 
own rsonal occupation” is that 


the landlord has a genuine need for occupy- 
ing the accommodation himself, It is not 
enougà that he really means to occupy it 
himself; it must be necessary for him to 
occupy «it and the necessity must be a. bona 
ide or genuine one. ` 

4, These decisions explain the 
scope of Rule 6. These decisions do not 
lay down that it is impossible for a landlord 
to obfain a release anlar if the case is not 
covered by Rule 6. 

15. In “R. P. Mehta v. I. A. Sheth”, 
(AIR 1964 SC 1676), it was held that occu- 
pation of the premises does not necessarily 
refer to occupation as residence. The 
owner can occupy a place by making use of 
it in any manner. In that case the 
Supreme Court was considering a provision 
in Bombay Rents, Hotel and Lodging House 
Rates Control Act of 1947. But that deci- 
sion is .of considerable assistance - in inter- 
preting the corresponding provision in the 
U. P. Act. 


16. We must remember that R. 6 
has been framed under the Act. The rule 
could not limit the provision of Section 7 of 
the Act, which provides for control of lett- 
ing. According sub-section (2) of Sec, 7 of 
the Act, the District Magistrate may direct 
a landlord to let or not to let any accom- 
modation, The wide power conferred by 
Section 7 of the Act on the District Magis- 
trate cannot be limited by Rule 6. We can, 
therefcre, conceive of ‘cases of release, 
se a not within the four corners of 

e &. 


IT. Mr. Kunzru` further contended 
that the powers under Section 7 and under 
Rule € have been conferred on the District 
Magist-ate: They make no reference to the 
State Government. But under Sec. 7-F of 
the Act, orders passed by the District Magis- 
trate under Section 7 are open to revision 
by the State Government. Consequently, 
the State Government can exercise all the! 
powers of the District Magistrate under Sec-! 
tion 7 and Rule 6. 


"18 ` Annexure “C” to the writ peti- 
tion is a copy of the landlord’s application 
in revision. In Paragraph 8 of that appli- 
cation it was stated that the building as a 
whole js very old, and is not in proper con- 
dition. The two shops adjoining the shop 
in question were in a dilapidated condition 
without a roof. The whole building need- 
ed demolition and complete re-construction. 
Apparently, the State Government was satis- 
fied on this point. The shop was, there- 
fore, released in landlord’s favour for re- 
construction. That is a purpose, which is 
covered by Section 7 of the Act. There was 
nothing illegal in releasing the 
favour of the landlord for 
construction. 
ly dismissed. 


shop in 
purposes of re- 
The writ” petition was right- 
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19, The Special Appeal is dismiss- 
ed with costs to respondent No. 3. 
Appeal dismissed. 





AIR 1971 ALLAHABAD 546 (V 58 C 149) 
K. N. SRIVASTAVA, J. 


Sahebdin and another, Appellants v. 
Jhulai Gadaria and others, Respondents. 


Second Appeal No. 8268 of 1968, D/- 
7-4-1971, from judgment and decree of 
D. N. Shukla, Addi. Civil J., Azamgarh, 
D/- 7-8-1963. , 

Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), S. 6 — End of rights of intermedi- 
aries — Riaya possessing house only does 
not lose his easementary right under S. 6 
or S. 4. (X-Ref.— Ss. 4, 9 and 7 (aa)). 
AIR 1943 Cal 35 & AIR 1916 PC 3 & AIR 
1963 All 879, held inapplicable. 

(Para 18) 


He is not an intermediary. Under the 
Act only the rights of intermediaries are to 
cease after the coming into force of the Act. 

(Paras 12 and 18) 
He is also not a tenant like Bhumidari 
etc. created by the Act. The Act applies 
only to those tenants and therefore S. 7 
(aa) safeguards only their easementary 
rights. Such a riaya is a non-agriculturist 
and his rights are governed by the Ease- 
ments Act. (Paras 12 and 17) 
The word “continued” in Section 7 (aa) 
shows that the easementary rights of those 
tenants of the Act never came to an end. 
It follows that by the use of the words 
“free from encumbrances” in Section 6 such 
rights are not intended to be taken away. 
Thus that section does not affect such 
riaya’s rights. (Paras 12, 16 and 17) 
Though by Section 4 all estates vested 
in the State free from encumbrances and 
‘estate’ includes a house, since under Sec- 
tion 9 the riaya’s house continued to belong 
to him, Section 4 also does not curtail his 
rights. i (Para 16) 
Cases Referred : Chronological Paras 
(1948) AIR 1948 Cal 35 (V 30) = 
44 Cri LJ 288, Rashid Allidina v. 
Jiwandas Ķhemji 

(1986) AIR 1986 All 879 (V 28) 
1986 All LJ 1160, Abdul Karim v. 
George High School 

(1916) AIR 1916 PC 8 (V 8) = 
48 Ind App 310, Municipal Cor- 
poration of the City of Bombay 
v. Great Indian Peninsula Rly. Co. 10 

Sripat Narain Singh, for Appellants; 
R. P. Singh, for Respondents. 

JUDGMENT :— This is an ppeal 
‘against the judgment and detree passed by 
the learned Additional Civil Judge, Azam- 
garh, allowing an appeal against the judg- 
ment and decree passed y the learned 
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ALR. 


Munsif, Haveli, Azamgarh and decreeing 


the plaintif’s suit with costs, 


2. The facts giving rise to this 
appeal are as follows: 
8. The plaintiff brought a suit on 


the allegation that the defendants stopped 
the flow of the drain of the plaintiff's house 
and therefore, prayed for an injunction. 

4, The defendants contested the 
suit and inter alia pleaded that the house 
in question was a new one and the defen- 
dants had not stopped the flow of the plain- 
tifs Nabdan as alleged by the plaintiff. It 
was also alleged that the Nabdan never 
flowed as alleged by the plaintiff. 

5. The learned Munsif held that 
the plaintiff had no right to flow his Nab- 
dan as alleged by him and dismissed the 
suit. 


6. On appeal, the learned lower 
appellate Court came to the conclusion that 
the plaintiff had perfected his easementary 
right to flow his Nabdan and the flow of 
the same had been stopped by the defen- 
dants. With this finding, the appeal was 
allowed and the suit was decreed: 

7. The learned counsel for the ap- 
pellant contended that the learned lower 
appellate Court recorded a contrary finding 
of fact and, therefore, the plaintif was not 
entitled to a decree. is argument has 
no force in it. After discussing the evi- 
dence, the learned lower appellate Court 
came to the conclusion that the rain water 
of the house of the plaintif flowed towards 
south and not towards North as alleged by 
the plaintiff but this Nabdan always flowed 
towards North and the plaintiff never rais- 
ed the level of his Sahen. The learned 
lower appellate Court also came to the con- 
clusion that the plaintiffs Nabdan flowed 
in the direction as alleged by the plaintiff 
for more than twenty years on the plot of 
the defendants and that the plaintiff had 
acquired easementary right. There is there- 
fore no contradiction in the finding of fact 
arrived at by the learned lower appellate 
Court. This finding of fact is based on 
the evidence on the record. The learned 
lower appellate Court inspected the spot 
in order to appreciate the evidence adduced 
by the parties. The plaintifs evidence 
was in consonance with the spot situation 
and therefore it was rightly believed by the 
learned lower appellate Court. Thus the 
matter that the plaintiff had flowed the 
Nabdan as alleged by him for more than 
twenty years and that he had acquired 
easementary right to flow the water of the 


.Nabdan in the manner alleged by him is 


concluded by finding of fact. 


. The learned counsel for the ap- 
pellant raised a legal point and contended 
that under Sections 4 and 6 of the U. P. 
Zamindari Abolition and Land Reforms Act, 
even if the plaintiff acquired easementary 
right, the same came to an end under the 
provisions of the aforesaid Secs. 4 and 6 


1971 


of the U. .P, Zamindari Abolition and 
BT Reforms Act. Section 6 (a) reads as 
elow:— 

“S, 6 (a) all rights, title and interest of 
all the intermediaries: 

(i) in every estate in such area includ- 
ing land (cultivable or barren) grove-land, 
forests (whether within or outside age 
boundaries), trees (other than trees in vil- 
lage abadi, holding or groves), Fisheries, 
tanks, ponds, water channels, ferries, path- 
ways, abadi sites hats, bazars and melas 
(other than hats, bazars and melas held 
upon land to which clauses (a) to (c) of sub- 
section (1) of Section 18 apply) and | 

(ii) in all sub-soil in such estates in- 
cluding rights, if any, in mines and mine- 
rals, whether being worked or not, shall 
cease and be vested in the State of Uttar 
Pradesh free from all encumbrances”. 

9. Much stress was laid on the 
word “encumbrances” and it was contended 
that the word “encumbrances” included 
easementary right as well and, therefore, 
under Section 6, the easementary rights also 
came to an end. In support of this argu- 
ment, reliance was also placed on Sec- 
tion 16 of the Land Acquisition Act where 
the word “encumbrances” was used an 
which runs as follows:— 

“16. Power to take possession—When 
the Collector, has made an award under 
Section 11, he may take possession of the 
Jand, which shall thereupon (vest absolute- 
ly) in the (Government) free from all en- 
cumbrances.” 

for the 


10. The learned counsel 
appellant laid stress upon the word “encum- 
brances” used in Section 16 of the Land 
Acquisition Act. The Calcutta High Court 
in the case of Rashid Allidina v. Jiwandas 
Khemji, AIR 1948 Cal 85 held that the 
word “encumbrances” used in Section 16 
of the Land Acquisition Act included an 
easementary right as well. A similar view 
was taken in a Privy Council case in Muni- 
cipal Corporation of the City of Bombay 
v. Great Indian Peninsula Rly. Co., AIR 
1916 PC 3. In this case also, it was held 
that the word “encumbrances” in Sec. 16 
of the Land Acquisition Act included ease- 
mentary right as well. This Court has also 
held in the case of Abdul Karim v. George 
High School, ATR 1986 All 879 that the 
word “encumbrances” used in Section 16 
of the Land Acquisition Act covers ease- 
mentary right as well. On the basis of the 
above mentioned decisions it was, therefore, 
urged that the legislature used the word 
“encumbrances” in Section 6 of the U. P. 
Zamindari Abolition and Land Reforms Act 


to include easementary right as well and 
while interpreting the word “encumbrances” 
used in Section 6 of the Act should be 


given the same meaning which has been 
given to this word in Section 16 of the 
Land Acquisition Act. 

11. The above 


; argument has no 
force in it for two reasons. 


The first rea- 
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son is that under Section 6, the rights and 
interest of intermediaries under Section 6 
of the U. P. Zamindari. Abolition and Land 
Reforms Act vested in the State of Uttar 
Pradesh and not in any other person. In 
sub-clause (12) of Section 8, an ‘intermedi- 
ary has been defined in the Act as below:— 

“S. 3 (12). ‘Intermediary’ with ' refer- 
ence to any estate means a proprietor, 
under-proprietor, sub-proprietor,  thekadar, 
permanent lessee in Avadh and permanent 
r of such estate or part there- 
of. 


12, The -plaintiff was, therefore, 
neither a proprietor nor under-proprietor, 
sub-proprietor, Thekadar or permanent 


tenure-holder of such estate or part there- 
of. The plaintiff was the Riaya in the vil- 
lage and did not possess agricultural hold- 
ing in the village. He was, therefore, non- 
agriculturist Riaya. Under the provisions 
of the U. P. Zamindari Abolition and Land 
Reforms Act, the right, interest and title 
of intermediaries and tenure-holders came 
to an end after the enforcement of the 
U. P. Zamindari Abolition and Land Re- 
forms Act. All rights in the agricultural 
village came to be vested in the State. The 
State rasettled the land with a new class of 
tenants such as Bhumidhar, Sirdar, Adhi- 
vasi and Asami. The plaintiff was not a 
tenant of either of the classes mentioned 
above nor was he an intermediary. Sec- 
tion 7 (aa) confers easementary don for 
the mcre beneficial enjoyment of the land 
held by a Bhumidhar, Sirdar, Adhi 





ivasi and 
Assami. This section, therefore, clearly goes 
to show that the easementary rights acquired 
prior to the enforcement of the Act by a 
Bhumidhar, Sirdar, Assami and Adhivasi 
were acknowledged under the Act and they 
were not taken away. The intermediary 
also was we Bhumidhari rights in a Sir: 
and Kkudkasht land and grove. Jf by us- 
ing the word “encumbrances” wunder . Sec- 
tion 6, the legislature meant to take away 
such easementary rights, the purpose of Sec- 
tion 7 (aa) of the U. P. Zamindari Abolition 
& Land Reforms Act would become alto- 
gether negatory. R 


Ths provisions of Section 7 (aa) of the 
Act, therefore, clearly ge to show that by 
using the word “encumbrances” in Sec. 6 of 
the U. P. Zamindari Abolition & Land Re- 
forms Act, the legislature never intended to 
take away the easementary right which-a 
Bhumidhar, Sirdar, Adhivasi and Assami had 
acquired in a land. The easementary right 
can be acquired by a person as laid down 
in the Easements Act. This right cannot be 
conferred under any law unless one has per- 
fected such an easement right or has 
satisfied the conditions under which such 
easemertary right can be acquired under the 
Easements Act. If the legislature meant to 
take away the easementary rights by enact- 
ing Sec. 6, that easementary right could not 
be perfected under Section 7 (aa) without 
satisfying the condition of acquisition of 
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such right mentioned in the Easements Act 
and, therefore, I. am of the opinion that the 
use of the word “encumbrances” in S. 6 of 
the Act cannot be given the same interpreta- 
tion which has been given by different High 
Courts to the use of the word “encum- 
brances” under Section 16 of the Land Ac- 
quisition Act. 


18. As said above, the appellant 
was not an intermediary. He was only a 
riaya possessing a house in the village and, 
therefore, Section 6 of the U. P. Zamindari 
Abolition & Land Reforms Act will not 
come into play so far as rights of persons 
-other than an intermediary is concerned. 


14, The word “encumbrances” was 
used in Section 4 as well which lays down 
that from the date specified all estates in 
Uttar Pradesh shall vest in the State free 
from all encumbrances. The term “estate” 
has been defined in Section 3 (8) of the 
U, P. Zamindari Abolition & Land Reforms 
Act which runs as below:— i 


“Section 3 (8) ‘Estate’ means and shall 
be deemed to- have always meant the area 
included under one entry in any of the regis- 
ters described in Clauses (a), (b) (c), or (d) 
and, in so far as it relates to a permanent 
tenure-holder, in any register described in 
Clause (e) of Section 82 of the U. P. Land 
Revenue Act, 1901, as it stood immediately 
prior to the coming into force of this Act, 
or, subject to the restriction mentioned with 
respect to the register described ‘in Cl. (e), 
in any of the registers maintained under 
Section 33 of the said Act, or in a similar 
register described in or prepared, or main- 
tained under any other Act, Rule, Regula- 
tion or Order relating to the preparation or 
maintenance of record of rights in force at 
any time and include share in, or of an 
“estate”:” 


15. It was argued that under S. 4, 
a house was included in an estate and, 
therefore, the house of the appellant also 
vested in the estate and as it vested in the 
State free from all encumbrances, therefore, 
an easementary right also attached to the 
house ceased’ to exist from the date of vest- 
ing. 


16. Under Section 9, all buildings 
situated in Abadi as well as wells and trees 
held by an intermediary, tenant or other per- 
son continued to belong or to be held by 
such tenant or person and the site of the 
well, building within the area appertaining 
thereto was. settled with him on such terms 
and conditions as prescribed. The house in 
question, therefore, continued to belong to 
the plaintiff as provided under Sec. 9 of the 
U. P. Zamindari Abolition & Land Reforms 
Act, The expression “held” has been inter- 

reted as “lawfully held”. There is no 
oubt that the plaintiff was lawfully holding 
his house and he continued to be in posses- 
sion of the same even after the date of the 
vesting. The U. P. Zamiindari. Abolition: & 
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Land Reforms Act did not terminate the 
easementary right in the land held by the 
Bhumidhar, Sirdar, Adhivasi and Asami. 


It was clearly laid down in Section 7 
(aa) of the U. P. Zamindari Abolition & 
Land Reforms Act that the Bhumidhars, 
Sirdars, Adhivasis and Asamis continued to 
enjoy the easementary Hight for the more 
beneficial enjoyment of the property. The 
word “continued” clearly intended that the 
easementary right never came to an end and 
had continued with the dominant owner. As 
said above, the word “continued” has a 
special significance in Section 7 (aa) of the 
U. P. Zamindari Abolition & Land Reforms 
Act and it knocks at the bottom of the argu- 
ment of the learned counsel for the appel- 
land thatthe easementary right attached toa 
land or for the beneficial enjoyment of the 
land or property came to an end under Sec- 
tion 4 or Section 6 of the U. P. Zamindari 
Abolition & Land Reforms Act. 


17. There is another aspect which 
too cannot be lost sight of at this stage. If 
the easementary rights which a Bhumidhar, 
Sirdar, Adhivasi or an Asami enjoyed con- 
tinued with him, there was no reason why 
such a right acquired i a non-agriculturist 
Riaya should be deemed to have been cur- 
tailed or taken away by operation 
tions 4 or 6 of the U. P. Zamindari Aboli- 
tion & Land Reforms Act. It appears that 
the U. P. Zamindari Abolition & Land Re- 
forms Act applied to a class to tenure-hol- 
ders created under this Act and, therefore, 
Section 7 (aa) was intended to safe-guard 
the easementary right acquired by the hol- 
ders of tenures which were created under 
the U. P. Zamindari Abolition & Land Re- 
forms Act. The case of Riaya who held a 
house in village and was not a Bhumidhar, 
Sirdar, Adhivasi or Asami is not governed 
by the U. P. Zamindari Abolition & Land 
Reforms Act and as the right of easement 
acquired by him was to be governed by the 
Easements Act, therefore, in my opinion the 
legislature did not think it at all necessary 
to safe-guard the interest of such a Riaya 
by including such Riaya among the tenure- 
holders who were mentioned in Section 7 
(aa) of the U. P. Zamindari Abolition. & 
Land Reforms Act. 


18, For these reasons, I am, there- 
fore, of the opinion that the easementary 
right of flowing the water of the drain by 
the plaintiff over the land of the defendants 
did not come to an end under Section 6 of 
the U. P. Zamindari Abolition & Land Re- 
forms Act and the appeal has no force in it. 


19. In the result, 
hereby dismissed with costs, 


of Sec- 


the appeal is 


Appeal dismissed, 


eaae 
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JAGDISH SAHAI, U. S. SRIVASTAVA, 
O. P. TRIVEDI, K. B. SRIVASTAVA 
` AND JAG MOHAN LAL, JJ. 
Ambika Prasad and others, Plaintiff- 
Appellants v. Kamla Prasad and another, 
Defendants-Respondents, 


Second Appeals Nos. 561 and 562 of 
1960, D/- 12-5-1971. 

Tenancy laws — U. P. Zamindari Abo- 
lition and Land Reforms Act (1 of 1951), 
Section 20, Expl. DT — Explanation DI to 
Section 20 applies not only to cases where 
the decree states that revenue records be 
corrected accordingly, but also to cases 
where the nature of decree is such that 
correction of records becomes a necessary 
consequence in order to obey the command 
of the Court contained in the decree — (X- 
Ref. :—Civil P. C. (1908), Section 2 (2)) — 
ATR 1955 All 856 (FB), Rel. on; AIR 1969 
All 170 (FB), Disting. (Para 12) 

The law (Section 2 (2), Civil P. C.) 
does not require that a decree must speci- 
fically mention that the records be correct- 
ed according to the terms of the decree. 
Correction of revenue records is a natural 
and logical consequence of the decree it- 
self, (Paras 8, 11) 

Also under the U. P. Land Revenue 
Act and Manual it is the duty of revenue 
authorities to correct the entries in terms 
of the decree passed by a competent court 
relating to agricultural land. 

Cases Referred: Chronological 
(1969) ATR 1969 All 170 (V 56) = 

1968 All LJ 306 (FB), Harinath v. 
__ Ram Pratap Singh 10, II 
(1966) ATR 1966 All 856 (V 58) = 

1966 All L} 826 (FB), Mosim Ali 

v. Ganga Prasad 10 

B. L. Shukla and S. K. Srivastava, for 
Appellants; K. S. Verma, for Respondents. 
: , J.:— The following question 
of law has been referred by a learned single 
Judge of this Court (O. P. Trivedi, J.) for 
answer by a Full Bench of five Judges: 

“Whether Explanation HI of Section 20 
of the U. P. Zamindari Abolition and Land 
Reforms Act applies only in the case of an 
order or decree of a competent court com- 
manding or directing correction in records 
or whether it applies also in the case of an 
order or decree of a competent court neces- 
sitating . correction in records as a conse- 
quence of the passing of such an order or 
decree ; 

2. Reference to a Full Bench of 
five Judges had to be made because the 
learned single Judge was of the opinion 
that there was a conflict in Full Bench deci- 
sions of this Court. It is not necessary to 
mention all the facts giving rise to these 
second appeals because we are concerned 
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only with the decision of the question re- 
ferred to us and not with the disposal of 
the second appeals. These second appeals 
arise from suits Nos. 992 of 1955 and 998 of 
1955 of the court of the Munsif Tarabganj 
at Gonda. The appellants filed three suits 
in revenue courts against the respondents 
under Sections 175/179, U. P. Tenancy 
Act for the latter’s ejectment from the plots 
in dispute. These suits were compromised 
on 27-3-1948, The compromise was to the 
effect that the respondents having received 
a sum of Rs. 1800/- as Zare Peshgi from 
the rlaintiffs-appellants, the suit in respect 
of pcssession of the plots in dispute shall 
be decreed and from the date of the com- 
promise the defendants-respondents will 
have no concern of any kind with the plots 
in dispute and that the plaintiffs-appellants 
will be entitled to take possession of the 
land at once, These compromises were 
effected towards the end of 1855 F. Till 
then the plaintiffs-appellants were recorded 
as tenants and the defendants-respondents 
as sub-tenants over the disputed plots. The 
same entry continued in 1856 F. also in 
the village records, 


3. The case of the plaintiff-appel- 
lants was that they took possession of the 
plots :n dispute in terms of the compromise 
and they were in actual, possession of the 
same in the year 1856 F. As a conse- 
quence of the compromise decree the reve- 
nue authorities ought to have corrected the 
entry in the records of 1856 F. by striking 
off the names of the defendant-respondents 
as sub-tenants. Even if the entry of 1856 F. 
was not actually corrected it shall be 
deemel to have been corrected by virtue 
of Explanation III to Section 20 of the 
U. P. Zamindari Abolition and Land Re- 
reg Act (hereinafter referred to as the 

ct). 

4, The case of the defendant-res- 
pondents was that as they were recorded 
as occupants of the plots in dispute in the 
Khasra and Khetauni of 1356: F. they had 
acquired Adhivasi rights under Section 
20 (b) of the Act. Since the compromise 
decree did not in terms require any correc- 
tion tc be made in the said entry Explana- 
tion IH would have no application, 


5. The learned Munsif dismissed 
the suits and the learned Civil and Sessions 
Judge, Gonda affirmed his decrees by dis- 
missing Civil Appeals Nos. 231 of 1959 
and 282 of 1959 filed by the plaintiffs- 
appellants. The case of the plaintiff- 
appellants is that the defendants-respon- 
dents are not entitled to the benefit of Sec- 
tion 2C (b) of the Act in view of the Expla- 
nation III to that section. 


6. Explanations I and III of Sec- 
tion 20 (b) read: 

Explanation I.— “Where any entry in 
the record referred to in clause Y ibas been 
corrected before the date of vesting order 
or in accordance with the provisions of the 
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U. P. Land Revenue Act, 1901, the entry 
so corrected shall, for the purposes of the 
said clause, prevail”. ; 


Explanation TI— “For the purposes 
of Explanation II an entry shall be deemed 
to have been corrected before the date of 
vesting if an order or decree of a compe- 
tent court requiring any correction in re- 
cords had been made before the said date 
and had become final even though the 
correction may not have been incorporated 
in the records,” 

7. The words in Explanation III 
are “an order or decree of a competent 
court requiring any correction in records”. 
The question for determination is whether 
before Explanation III could apply is it the 
requirement of law that the decree must 
clearly state that correction in records be 
made according to the terms of the decree 
or it is enough that as a consequence of a 
decree correction in the records should be 
made in order to give effect to the decree. 


8. Section 2 (2) of the Code of 
Civil Procedure defines the expression de- 
cree as: 

“Decre means the formal expression 
of an adjudication which, so far as regards 
the Court expressing it, conclusively deter- 
mines the rights of the parties with regard 
to all or any of the matters in controversy 
in the suit and may be either preliminary 


or fin 

Neither the definition of the word ‘decree’ 
nor anything else which has been brought 
to our notice requires that a mention has 
to be made in the decree that the revenue 
records shall be corrected accordingly. It 
is not in our knowledge and nothing 
been pointed out to us to justify the con- 
clusion that there is a class of decrees in 
which the law requires a definite mention 
that the records be corrected in accordance 
with the terms of the decree. 


9. A decree is a final adjudication 
of the rights of the parties and is enforce- 
able by virtue of its own authority. Under 
the provisions of the U. P. Land Revenue 
Act and the Land Records Manual it is the 
duty of the revenue authorities to correct 
entries in terms of the decree passed by a 
competent court relating to agricultural 
land. Inasmuch as, the law does not envi- 
sage any class of decrees in -which it is spe- 

ically to be mentioned that the village 
records be corrected in accordance with tke 
decree, it cannot be held that the legisla- 
ture intended by the words “requiring any 
correction” the existence of decrees where 
there is such a specific mention. I am of 
the opinion that the words “requiring any 
correction in records” only mean that the 
consequence of the decree is that the record 
should be corrected in order to bring the 
records in line with the decree and to give 
effect to it. 


10. In the present case it is admit- 
ted that the compromise decrees passed in 
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1948 became final. It, therefore, appears 
to me that the case of the appellants would 
fall in Explanation III to Section 20 (b) of 
the Act. In the case of Mosim Ali v. 
Ganga Prasad, AIR 1966 All 856 8), the Full 
Bench took the same view as I am taking 
of this provision. In Harinath v. Ram Pra- 
tap Singh, AIR 1969 All 170 (FB), the 
following passage occurs in the judgment 
of the Full Bench in paragraph 25 of the 
report: 

“In the first place there is no order 

or decree of a competent court requiring 
any correction in the records. The com- 
promise decree does not say that correction 
of papers shall be made. Secondly, Ex- 
planation I would exclude the operation of 
Explanations II and III in this case. Ex- 
planation I clearly provides that notwith- 
standing anything in any order or decree 
a person evicted from the land after 30th 
June, 1948, the person entered as occupant, 
shall be entitled tc regain possession. Hari- 
nath was evicted on 26-5-1949 which is 
clearly after the 30th of June, 1948. He 
is, therefore, entitled to obtain reinstate- 
ment over the land in dispute.” 
As the passage extracted above would show 
Harinath’s case was actually disposed of on 
the basis of Explanation I and not on the 
basis of Explanations II and HI. The scope 
of Explanations II and IIL was never con- 
sidered in that case, In Harinath’s case the 
Full Bench only made a casual observation 
that the compromise decree does not say 
that correction of papers shall be made 
without laying down as a proposition of law 
that unless and until a decree said in, so 
many words that correction of revenue re- 
cords shall be made, Explanation III i 
not be attracted. 

il. For the reasons mentioned 
above I am of the opinion that the case of 
AIR 1969 All 170 (FB) is clearly distin- 
guishable and is not authority for the pro- 
position that Explanation HI would not be 
attracted in a case where the decree did 
not specifically state that correction of re- 
venue records shall be made in accordance 
with its terms. I have already said above 
that the law does not require that any de- 
cree should clearly state that effect to its 
terms shall be given by correcting the re- 
venue records in accordance with it. The 
correction of revenue records in accordance 
with the decree is a natural and logical con- 
sequence of the decree itself, the decree 
being the command of the court that the 
rights of the paries had been finally ad- 
judicated upon by the court as stated in the 
decree. The words ‘requiring correction’ 
must, therefore, be read in a wider sense 
and should be held to lay emphasis on the 
nature of the decree. In my opinion the 
effect of these words.is that the nature of 
the decree should be such that correction 
of records should follow. 


12, My answer to the question re- 
ferred, therefore, is that Explanation III 
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to Section -20 of the Act applies not only 
to cases where the decree states that the 
revenue records be corrected _ accordingly 
(the law does not require the decree stating 
so and if it is ever done it is so by prac- 
tice), but also to cases where the nature of 
-Ithe decree is such that correction of records 
becomes a necessary consequence in order 
to obey the: command of the court contain- 
ed in the decree. 

: I agree with the answer given 
to the question referred as also the reason- 


ing on which the same is based. There is 

nothing that I can usefully add, 
SRIVASTAVA, J.:— 14. I agree. 
TRIVEDI, J.:— 15. I agree. 


K. B. SRIVASTAVA, J.:— 16. I 


‘agree. 
JAG MOHAN LAL, J.:s— 17. I 
agree. he 
Reference answered. 


ee 
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Official Receiver, Varanasi, | Applicant 
v. Jagardeo and others, Opposite Parties. 
Civil Revision No. 1841 of 1968, D/- 
26-2-1971, from judgment and decree of Ist 
Addl. Dist. f., Varanasi, in Misc. Appeal 
No. 72 of 1957. — 
Provincial Insolvency Act (1920), S, 4 
—— Jurisdiction of insolvency court — Claim 
for declaration of ‘sirdari’ rights in favour of 
one person as distinguished from another — 
Jurisdiction to grant declaration is ousted 
by Sections 229-B and 831 of U. P. Zamin- 
dari Abolition and Land Reforms Act (1 of 
1951). (X-Ref.— U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), Ss. 
229-B and 331). i 
‘Sirdar? rights are created by the provi- 
sions contained in the U. P. Z. A, & L. R. 
Act. The said Act lays down that a declara- 
tion as to such rights shall be made by the 
revenue courts alone and no other court. In 
view of this, a question as to whether a 
certain persoù is a ‘Sirdar of some land or 
not has to be decided by the Court nominat- 
ed in that Act and no other Court. There- 
fore, the provisions contained in that Act 
must be deemed to override the provisions 
contained in Section 4 of the Provincial In- 
solvency Act. (Para 6) 
Moreover, the consequence of vesting 
under S. 28-A of the Provincial Insolvency Act 
is that the Official Receiver gets invested 
with the status of the insolvent in regard to 
the property belonging to the insolvent. _ 
. ' (Paras 4, 5) 
Mere omission to implead the Gaon 
Sabha or the State Government in the appli- 
cation under Section’4 would not invest the 
insolvency court with jurisdiction ` to deal 


with the matter on the footing that the 
claim set forward by the Offici Receiver 
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did not fall within the ambit of S. 229-B of 
the U. P, Z. A. & L. R. Act. 1970 All n 
505, Rel. on. (Para 8 
Cases Referred: Chronological Paras 
(197C) 1970 All LJ 505 = 1970 All 

we (HC) 812, Parsottam v. Narot- 
an 


X. P. Singh, for Applicant; R. N. Singh 


and Sinbatha Rai, for Opposite Parties. 

B. D. . GUPTA, J.:— This revision 
arises out of proceedings under the provi- 
sions of the Provincial Insolvency Act eae 
inafter referred to as the Act). 


2, Some time in 1960, Jagardeo 
and Behari, arrayed as the first two op- 
posits partes ‘in this revision, applied for 

eing declared insolvents and there is no 
controversy that they were so declared some 
time in 1964, whereafter an Official Recei- 
ver, who is the applicant in this revision, 
was appointed. In the schedule of property 
statec to belong to Jagardeo and Behari, 
only certain moveables were mentioned. In 
July, 1965 the Official Receiver made an 
application purporting to be under Sec. 4 
of ths Act which stands dismissed by the 
order sought to be revised by this petition. 
In the application, the assertion made by 
the Official Receiver was that certain agri- 
cultural plots were ‘Sirdar? plots of the in- 
solvents which had been under the cultiva- 
tion of the insolvents but the insolvents, 
under collusion with Basantu and Darbari, 
described as his relatives, had: manipulated 

e entries in the revenue records through 
the village Lekhpal im order to defraud 
their creditors, Basantu and the heirs of 
Darbari are also impleaded as Opposite- 
parties in this revision. The relief claimed 
in the application was as follows:— 

“Declaration be kindly made that the 
insolvents Behari and Jagar Deo are sirdars 
of the plots detailed in Schedules A and B 
of this petition and Basantu and Darbari or 
Mst. Kaushalya, the widow of Darbari 
have no-concern with the said plots.” 

The application was contested by Basantu 
and Mst, Kaushalya who asserted thet Ba- 
santu had been in actual cultivatory posses- 
sion over the plots for the last twelve years 
and was ‘sirdar’ thereof. It was also assert- 
ed that the entries in their favour were 
correct and neither fictitious nor collusive. 
The assertion that they were relations of the 
insolvents was denied. The last plea, with 
which we are concerned in this revision, 
was that the insolvency Court had no juris- 
diction to grant the declaration sought for. 
The Insolvency Judge took the view that 
the relief claimed in the application under 
Section 4 of the Act was not maintainable 
before the insolvency court with the result 
that the application made by the Official 
Receiver was dismissed. On appeal to the 
District Judge, the order passed by the In- 
solvency Judge was affirmed whereafter the 
Official Receiver filed the revision before 
us. After hearing learned counsel at some 
len we have come to the conclusion that 
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[Prs. 2-7] 


the Courts below is per- 
fectly correct and this revision must fail. 


- 8. The plea that the insolvency 
court had no jurisdiction to grant the de- 
claration sought for by the Official Recei- 
ver was based on the provisions contained 
in the U. P. Zamindari Abolition and Land 
Reforms Act (hereinafter referred to as the 

P. Z. A. & L. R. Act). It was urged that, 
keeping in view the provisions contained in 
Section 229-B of the said Act read with Sec- 
tion 381 of the said Act, revenue courts had 
exclusive jurisdiction to declare that a cer- 
tain person or persons were ‘sirdars’ of any 
‘particular land. ` On behalf of the Official 
Receiver, reliance was placed on the provi- 
sions contained in Section 4 of the Act and 
it was urged that it was the insolvency court 
which had full power to decide all types of 
disputes arising in the course of insolvency 
and the said jurisdiction of the insolvency 
court was not excluded by the _ provisions 
contained in the U. P. Z. A. & L. R. Act. 
We have no doubt that in so far as the pro- 
visions contained in Section 4 of the Act 
are concerned, the insolvency court would, 
normally, have jurisdiction to decide the 
controversy raised by the petition under 
Section’4 of the Act filed by the Official 
Receiver. The question, however, is as to 
whether this can be done by the insolvency 
court notwithstanding the provisions con- 
tained in Sec. 881 of the U. P. Z. A. & L. 
R. Act read. with Section 229-B thereof. 


4, There is no controversy that a 
claim for declaration that a person is the 
‘Bhumidhar’ of certain land is a relief which 
falls within the ambit of Section 229-B of 
the U. P. Z. A. & L. R. Act and, further, 
that in view of the provisions contained 
in Sec, 831 of the said Act, suit for such 
a relief would normally be maintainable only 
in the revenue court. at has been con- 
tended on behalf of the Official Receiver is 
that even so the aforesaid provisions con- 
tained in the U. P A. & L. R. Act do 
not oust the jurisdiction of the insolvency 
court to decide the question raised by the 
Official Receiver in his petition under Sec- 
tion 4 of the said Act and to get the relief 
of declaration prayed for by the Official Re- 
ceiver on that application. The principal 
argument of learned counsel for the appli- 
cant was that notwithstanding the fact that 
the property belonging to the  insolvents 
may vest in the Official Receiver the Re- 
ceiver, does not by virtue merely of that 
fact, himself become the ‘sirdar’ of any land 
which, according to him, constitutes land 
which belonged to the insolvent. We find 
ourselves unable to accept this contention. 
Whatever doubt there may have been in 
regard to what precisely vests in the Of- 
cial Receiver under Section 28 of the Act, 
we have no doubt that since the incorpora- 
tion in the aforesaid Act, of Section 28-A, 
by way of amendment in 1948, the Official 
Receiver is invested with the status of the 
insolvent qua property which may be alleg- 
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ed to have belonged to the insolvent as also 
with the power to recover such property by 
taking appropriate proceedings. Sec. 28-A: 
of the Act runs as follows:— 

“28-A. The property of the insolvent 
shall comprise and shall always be deemed 
to have comprised also the capacity to exer-* 
cise and to take proceedings for exercisin, 
all such powers in or over or in respect o 
property as might have been exercised by 
the insolvent for his own benefit at the 
commencement of his insolvency or before 


his disch 


ischarge: 


Cr ee ey 


5. We have no doubt that keepin 
in view the language in which the aforesai 
provision is couched, the consequence of 
vesting is that the Official Receiver gets in- 
vested with the status of the insolvent in re- 
gard to property which may belong to the 
insolvent. 

6. “Sirdari” rights are rights creat- 
ed by the provisions contained im the 
U. P. Z. A. & L. R. Act. The said Act lays 
down that a declaration as to such rights 
shall be made by the revenue courts alone 
and no other court. Keeping this in view, 
it appears to us beyond doubt that when- 
ever a question arises as to whether a cer- 
tain person is a ‘sirdar’ of some land, that 
question has to be decided by the Court 
nominated in the U. P. Z. A. & L. R. Act 
and no other court. In the circumstances 
of the present case, therefore, the provisions 
contained in the Z A. & L. R. Act 
must be deemed to override the provisions 
contained in Section 4 of the Act. 


7. Learned counsel for the appli- 
cant urged that the claim set forvard. by 
the Offcial Receiver should not be held to 
fall within the ambit of Section 229-B of 
the U. P. Z. A. & L-R. Act read with 
Section 881 thereof because in the applica- 
tion under Section 4 of the Act made by 
the Receiver, neither the State Government 
nor the Gaon Sabha had been made a party. 
This- argument appears to be misconceived. 
The case set forward by the Official Recei- 
ver in the application itself is that in the 
revenue records the name of Basantu and 
Darbari had been entered by the village 
Lekhpal, that is to say, the case set forward 
by the Receiver was that the entries were 
not in favour of the insolvents but in favour 
of the principal opposite-parties to this revi- 
sion. That being so, the mere fact that in 
the application made by the Official Recei- 
ver, the State Government or the Gaon Sabha 
had not been impleaded as parties, would 
not invest the insolvency court with juris- 
diction to deal with the matter on the foot- 
ing that the claim set forward by the Off- 
cial Receiver did not fall within the ambit 
of Section 229-B of the U. P. Z. A. & L. R. 
Act. Reference may be made to the deci- 
sion of a Division Bench of this Court in 
the case of Parsottam v. Narottam, 1970 All 
LJ 505. At page 508 of the said Reports, 
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‘in Paragraph 11, it has been laid down as 
follows:— ; f 
ETR the legal position appears to be 
tbat where a plaintif has a grievance 
against the village records which are main- 
tained by the State Government and Gaon 
Sabha, the suit will lie in revenue court 
under Section 229-B and any other person 
who disputes: the plaintiffs title shall also be 
impleaded as a defendant but if the village 
records support the claim of the plaintiff, 
the suit will not lie under Section 229-B but 
will be cognisable 
plaintiffs right is 
son.” 
Later on, in Paragraph 18, at page 509, the 
position has been stated as follows:-— 


by a civil court in case the 
dispated by a third per- 


“The crux of the matter is that if the 
plaintiff had claimed any relief against the 
Gaon Sabha or the State Government or he 
ought to have done so having regard to the 
facts of the case, the suit would lie within 
the exclusive jurisdiction of the revenue 
court.” (Underlining is ours), 


8. We have no doubt that merely 
by omitting to implead the Gaon Sabha or 
the State Government in the application 
under Section 4 of the ‘Act, it is not open 
to the applicant to contend that S. 229-B 
of the U. P. Z. A. & L. R. Act did not apply 
to the facts of the case. We would like to 
add that a declaration of ‘sirdari rights in 
favour of one person, as distinguished from 
another, is bound to affect the rights of the 
State Government also and we fail to see 
how even, the insolvency court can possibly 
grant the relief claimed by the Official Re- 
ceiver without impleading the State Gov- 
ernment or the Gaon Sabha which, from the 
very nature of the relief claimed by the 
Receiver, would be interested in the matter. 
The Act does not contemplate that all re- 
Hefs, which an Official Receiver might like 
to obtain, shall be available to him in pro- 
ceedings under the Act itself. Section 59 
of the Act contains legislative recognition 
of the fact that the Official Receiver, for 
the purpose of convenient and speedy reali- 
sation of the property of the debtor and its 
distribution, may, inter alia, have to insti- 
tute suits or other legal proceedings relat- 
ing to the property of the insolvent. 


9. We have no doubt that the view 
taken by the Courts below is perfectly 


correct, 


10. Accordingly, 
dismissed with costs. 


this 


revision is 


Revision dismissed. 
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Jeewan Nath Wahal, Appellant v. State 
Transport Authority, U. P. Lucknow and 
others, Respondents. 

Special. Appeal No. 155 of 1970, D/- 
28-4-1971, front judgment of Trivedi J., in 
W. P. No, 1037 of 1970, D/- 4-11-1970. 

Motor Vehicles Act (1989), S. 57 — 
Procedure for applying and granting per- 
mits — The publication of application under 
Section 57 must follow the fixation of num- 


ber of the permits under sub-s. (3) of Sec- 
tion 47 of the Act. AIR 1969 SC 1130, 
Foll. (Para 6) 
Cases Referred: Chronological Paras 


(1969) AIR 1969 SC 1180 (V.56) = 
(1969) 8 SCR 730, Obliswami 
Naidu, R.. v. Addl, State Trans- 
port Appellate Tribunal, Madras 6 

(1967) Civil Appeal No. 85 of 1965, 

D/- 27-10-1967 (SC), M/s. Jaya 
Ram Motor Service v. S. Rajarathi- 
nam 6 


A. J. Fanthome, for Appellant; R. N. 
Trivedi, for Respondents Nos. 8 and 4. 
JAGDISH SAHAI, J.:— This special 
appeal is directed against the judgment of 
our brother Trivedi dated 4-11-1970 by 
which he dismissed writ petition No. 1037 
u O. ilga by the appellant Jeewan Nath 


2. On 20-2-1964 the appellant 
made an application to the Regional Trans- 
port Authority, Meerut Region, respondent 
No. 1, (hereinafter referred to as R. T. A), 
for the grant of a regular stage carriage 
permit on Meerut-Dankaur route was not an 
existing one and the applications contained 
the prayer that it may be opened. The 
R. T. A. published the applications. Later 
on it refused to open the route and for that 
reason rejected the sen peers The peti- 
tioner file® an appeal under Sec. 64 (a) of 
the Motor Vehicles Act (hereinafter referred 
to as the Act) before the State Transport 
(Appellate) Tribunal, U. P. Lucknow, (here- 
inafter referred to as the Tribubal). That 
appo was allowed and a permit was grant- 

to the petitioner. The respondents 
Nos. 8 and 4 filed a writ petition at Allaha- 
bad which was dismissed by a learned 
Single Judge. The special appeal filed by 
them before the Appellate Bench, however, 
succeeded on the ground that the matter 
relating to the opening of a route was not 
the subject matter of the jurisdiction of the 
Tribunal. The petitioner then made an ap- 
plication under Article 186 of the Constitu- 
tion of India to the Supreme Court but 
without‘ success. ; 

8. Thereafter he filed a revision 
application before the State ` Transport 
Authority (hereinafter referred to as the 
Authority). In the meantime the R. T. A. 
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opened the route and invited applications 
and fixed the strength at four. The Autho- 
rity dismissed the revision application on 
the ground that the route having been ópen- 
ed and fresh applications having been in- 
vited, public interest would be served better 
by the course adopted by the R. T. A. 
rather than the sugg _ made by the 
petitioner that he should be ‘granted a per- 
mit straightway by the Authority. Against 
that order of the Authority the writ petition. 
giving rise to this special appeal has been 


ed in this Court. 
4, The main question that was 
canvassed before the learned Single Judge 


was whether the revising Authority had 
jurisdiction to grant the permit straight- 
way, once the applications had already 
been published or that fresh applications had 
to be invited and permits granted only after 
considering ‘the respective merits of the 
fresh application. The learned Single Judge 
was of the opinion that there is a water- 
tight compartment between the _revisional 
and the appellate jurisdiction in the scheme 


of the Act and that the grant of permits is ` 


the exclusive jurisdiction of the Tribunal. 
The learned Single Judge laid emphasis on 
the fact that Section 64-A of the Act, which 
provides for revisions, imposes a restriction 
that only in cases in which no appeal lay 
a revision would. be entertainable and held 


authority had no such jurisdiction. 
same question has been canvassed before 
us. No other point has been raised, It 


came on the Statute Book by means of an 
amendment made in 1956. 


5. The provision reads: 

“The State Transport Authority may, 
either on its own motion or on an_applica- 
tion made to it, call for the record of any 
case in which an order has been made by 
a Regional Transport Authority afd in which 
no appeal lies, and if it nope fe the State 
Transport Authority that the order made by 
the Regional Transport Authority is impro- 
per or illegal, the State Transport Authority 
may pass such order in relation to the case 
as it deems fit.” 

Tt may be noticed that this provision is 
much more widely worded than Sec. 115 
of the Civil Procedure Code. The jurisdic- 
tion of the revising Authority extends even 
to correcting orders on the ground of pro- 
priety or illegality and is not confined to 
the examination of question of jurisdiction 
or material irregularity in the exercise there- 
of. The power of the revising Authority 
are sond in the terms of the widest ampli- 
tude. It can pass any order that it deems 
fit to pass in the circumstances of the 
case. The question, however, is as to what 
extent the words “in which no appeal lies” 
govern ‘the exercise of jurisdiction by the 
revising Authority in cases which admitted- 
ly are revisable. In the instant case there 
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can be no manner of doubt that the revis- 
ing Authority was rightly seized of the matter 
because the revision application was filed 
against an order refusing to create a new 
route which is not appeable. What we 
have to consider however, is whether once 
a revision application has been entertained, 
it is open to the revising Authority to pass 
any order including that of the grant of a 
permit or all that it can do is to create a 
new route and remand the case back to the 
R. T. A, for inviting applications and grant- 
ing permits. Section 57 is a self-contained 
provision dealing with the procedure relat- 
ing to applications for granting permits, 
Sub-ss. (1), (2) and (8) of that provision are 
important and for that reason are reproduc- 
ed below: 


“57. (1) An application for a contract 
carriage permit or a private carrier’s permit 
may be made at any time. 

(2) An application for a stage carriage 
permit or a public carrier’s permit shall be 
made not less than six weeks before the date 
on which it is desired that the permit shall 
take effect, or, if the Regional Transport 
Authority appoints dates for the receipt of 
such application, oa such dates. 

(8) On receipt of an application for a 
stage carriage permit, or a public carrier’s 
permit, the Regional Transport Authority 
shall make the application available for ins- 
pection at the office of the Authority and 
shall publish the application or the substance 
thereof in the prescribed manner together 
with a notice of the date before which re- 
pean in connection therewith may 

e submitted and the date, not being less 
than thirty days from such publication, on 
which, and the time and place at which, 
the application and any representations re- 
ceived will be considered. 

Provided that, if the grant of any per- 
mit in accordance with the application or 
with modifications would have the effect of 
increasing the number of vehicles operating 
in the region, or in any area or on any route 
within the region, under the class of per- 
mits to which the application relates, be- 
yond the limit fixed in that behalf under 
sub-section (8) of Section 47 or sub-sec. (2) 
of Section 55, as the case may be, the Re- 
gional Transport Authority may summarily 
refuse the Sppicenon, without following the 
procedure laid down in this sub-section.” 
Sub-section (8) of this section requires that 
on receipt of the applications publication 
must follow. It is contended by Mr. A. J. 
Fanthome that once an application is made 
it has to be published. He lays emphasis on 
the words “shall make the application avail- 
able............ and shall publish the ap- 
plication or the substance thereof occurring 
in Section 57 e) of the Act. The submis- 
sion is that the language in which this sub- 
section is couched clearly shows that it was 
the intention of the legislature that the 
stage for publication of the application shall 
þe immediately after the receipt of the ap- 
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lications and that the matter need riot be 
eferred until it comes up for consideration 
for grant of permit under Section 48 of the 
Act. It is contended that as its marginal 
note shows section 47 of the Act deals with 
the “procedure of Regional Transport Autho- 
rity in considering application for stage 
carriage permit.” Mr. A. J. Fanthome con- 
tends that the application is not received 
under the provisions of Section 47 but under 
those of Section 57 of the Act and that in- 
asmuch as Section 57 requires that no sooner 
the application is received it shall be pub- 
lished, the ‘stage for considering the appli- 
cation can only be after publication, 


6. Sub-section (8) of Sec, 47 reads: 


“A Regional Transport Authority may, 
having regard to the matters mentioned ‘in 
sub-section (1), limit the number of stage 
carriages generally or of any specified type 
for which stage carriage permits may be 
granted in the region or in any specified 
area or on any specified route within the 
region.” 

The submission of the learned counsel is 
that this provision only gives the power to 
the Regional Transport Authority to limit 
the strength on a route and that it is not 
obligatory on it to fix the strength on every 
route. Reliance is placed upon the proviso 
to Section 57 and it is contended that it 
clearly provides if the grant of an applica- 
tion results in the increase of the stren 

fixed under Section 47 @) it shall be dis- 
missed, Learned counsel’s argument is that 
two conclusions follow from this provision; 
one that fixation of limit under Section 47 
(3) is not imperative; and two that applica- 
tion has to be considered and dismissed if 
grant of a permit would entail increase in 


the stren fixed. Learned counsel submits 
that all this would show that it is not neces- 


sary that the consideration of the application 
should await fixation of strength on the 
route under Section 47 of the Act. In our 
opinion, however, the question is no longer 
res integra and is fully covered by the deci- 
sion of the Supreme Court in R. Obliswami 
Naidu v. Additional State Transport Appel- 
late Tribubal, Madras, (AIR 1969 SC 1180), 
“where the learned Judges of the Supreme 
Court observed as follows:— 


“Sub-section (8) of Section 47 of the 
Act if read by itself does not throw any 
light on the controversy before us but if 
Sections 47 and 57 of the Act are read to- 
gether it appears to us to be clear that the 
view taken iy the Appellate tribunal and 
the High Court is the correct view. If con- 
trary view is taken it will throw open the 
door for manipulations and nepotism. There 
may be possibility of the pay of the 
applicant influencing the decision of the 
R. T. A. on the question of need for a stage 
carriage permit in the route and thereby 
public interest which should be the main 
consideration while taking a decision under 
Section 47 (8) may suffer. If we accept the 
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view taken by the R. T. A. as correct, an 
operator who happens to apply for the route 
first wil. be in a commanding position. The 
R. T. A. will have no opportunity to choose 
between competing operators and hence 
public interest might suffer.” 

Their Lordships quoted the observations 
made in M/s, Jaya Ram Motor Service v. 
S. Rajarathinam in Civil Appeal No. 95 'of 
n 35 (SC), which are to the following 
eltect; 


~ “The scheme of Section 47 is that when 
a perso: makes an application under Sec- 
tions 45 and 46 the Authority first considers 
it under Section 47 (1) in the light of the 
matters set out therein and also the repre- 
sentations if any, made by the persons men- 
tioned therein. The Authority then fixes 
under Saction 47 (2) having regard to the 
matters mentioned in Section 47 (1), the 
number of stage carriages for which permits 
may be granted in the region or on any 
specified route within such region. Having 
fixed the limit the Authority publishes under 
Section 57 (8), the spoleation with a notice 
of the date before which representations in 
connection therewith may be submitted and 
the date on which such application and re- 
presentations would be considered. The 
proviso to Section 57 (8) Jays down that if 
the grant of a permit has the effect of in-- 
creasing the number of vehicles operating 
in that region or in any specified area there- 
of or on the route within such region be- 
yond the limit fixed under Section 47 (8), 
the Autkority may dismiss the application 
summarily.” 
In view of this decision of the Supreme 
Court it must be held that the publication 
of the application under Section 57 must 
follow ths fixation of the number of the per- 
mits under sub-section (8) of Section 47 of 
the Act. Fanthome’s contention, 
however, is that even though that may be 
so, in the instant case inasmuch as the ap- 
plications have already been published the 
purpose of the Act has been achieved and 
it is no longer necessary to have another 
publicaticn of applications. | He also con- 
tends that inasmuch as the applications had 
already been published b tie R. T. A, 
the petitioner and those al made applica- 
tions have a vested right that the permit 
should be granted only to four of them and 
other competitors should be. kept out. It is 
not necessary to record any finding on thi 
argument because in the instant case the 
position is that the route was created long 
after the petitioner made his application. 
The revising Authority had a discretion in 
the matter. Its view that the public inter- 
est would be better served by asking the 
R. T. A., to invite fresh applications and 
to consider the same after they have been 
duly pubished cannot be said to be illegal. 
No error has been committed by the revis- 
ing Authority requiring correction by this 
Court by the issue of a Writ of Certiorari, 
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7. In our opinion, therefore, this 
appeal is without merits. It is accordingly 
dismissed. 


Appeal dismissed. 


AIR 1971 ALLAHABAD 556 (V 58 C 153) 
V. G. OAK, C. J. AND R. B. MISRA, J. 


Gopal Narain and another, Appellants 
v. Kanchanlal and others, Respondents. 

Special Appeal No. 367 of 1967, D/- 
93-4-1971, from judgment of G, C. Mathur, 
J., in Civil Misc. Writ Petn. No, 1814 of 
1962, D/- 18-4-1967. 


(A) Tenancy Laws — U. P. Land 
Tenure Legal Proceedings (Removal of 
Difficulties) Order (1952), Section 2 — 
Proceedings for reinstatement of tenant sur- 
rendering land — Proceedings under Sec- 
tion 27 (2), U. P. Tenancy Act filed within 
limitation and pending on 18-6-1952 could 
not be stayed under Section 5 of the U. P. 
Consolidation of Holdings Act and could be 
continued before the consolidation autho- 
rities by virtue of Section 2, by persons 
who claimed reinstatement on the ground 
of being tenants entitled to be declared as 
sirdars, and reinstatement could be order 
on proof that the surrender of land by them 
-was under coercion. (X-Ref.— Tenancy 
Laws — U. P. Tenancy Act (X of 1947), 
Ss. 27 (2) and 20). (X-Ref—Tenancy Laws 
—U. P. Consolidation of Holdings Act (5 of 
1954), S. 5). 1962 All LJ 90, Dist. 

(Paras 13 to 21) 

(B) Tenancy Laws — U. P. „Tenancy 
Act (X of 1947), S. 27 (8) — Rights of 
sub-tenant — A sub-tenant under the sec- 
tion does not become Adhivasi under S. 20 
of the U. P. Zamindari Abolition and Land 
Reforms Act but becomes entitled only to 
retain, possession for three years from the 
date of declaration as sub-tenant and can 
be dispossessed thereafter by _ reinstating 
tenants claiming under Section 27 (2). 
(X-Ref.— Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act (I of 
1951), S. 20) — (Tenancy Laws — U. P. 


Tenancy Act (10 of 1947), S. 27 (2)). 
(Para 19) 
Cases Referred: Chronological Paras 
All LJ 90 = 1962 All 


(1962) 1962 
WR (HC) 96, Shital Prasad .v. 
Board of Revenue 
K. M. Dayal, for Appellant. 


R. B. MISRA, J. :— The present Spe- 
cial Appeal arises out of consolidation pro- 
ceedings. The dispute between the parties 
relates to plots Nos. 154, 171 and 177. 
Gopal Narain and Tula Ram were the 
tenants of these plots. ‘They surrendered 
them in favour of the land-holder Smt. 
Rani Chauhani on 14th July, 1943. The 
land-holder came in possession over the 
plots. On 9th December, 1944, the land- 
ch a te a a Ri ES 
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holder settled the plots with Kanchan Lal, 
Raghubir, Ram Kishan and Babu Ram 
(hereinafter to be referred to as the newly 
inducted tenants). 


2. In 1947 the U. P. Tenancy Act 
of 1989 was amended by the U. P. Ten- 
ancy (Amendment) Act, 1947 (Act No, X 
of 1947). It was designed to give relief 
to certain tenants who had suffered at the 
hands of the zamindars. Section 27 (1) of 
U. P. Act X of 1947 gave relief to tenants 
who had been ejected under Section 165 
or Section 171 or Section 180 of the U. P. 
Tenancy Act. Sub-section (2) of Sec. 27 
of U. P. Act X of 1947 gave relief to such 
tenants who had surrendered their plots on 
account of fraud, undue influence or coer- 
cion on the part of the zamindar. It was 
open to such tenants to apply for reinstate- 
ment within six months from the date of 
the enforcement of U. P. Act X of 1947. 


3. Gopal Narain and Tula Ram 

accordingly moved an application for rein- 
statement under sub-section (2) of Sec. 27. 
They alleged that the surrender was 
brought about on account of coercion of 
the Karindas of the land-holder. Their 
arpian was dismissed by the Assistant 
Collector ọn 30th August, 1958. An appeal 
filed against the order dated 30th August 
1958 was also dismissed on 31st October, 
1958. Gopal Narain and Tula Ram there- 
upon filed a revision before the Additional 
Commissioner, who referred the matter to 
the Board of Revenue. But before the 
reference could be finally decided, the vil- 
lage, where the pie in suit are situate 
was brought under consolidation opera- 
tions, 
Å Section 5 of the U. P. Consoli- 
dation of Holdings Act (hereinafter referred 
to as the Consolidation Act) provided for 
the stay of all proceedings for correction of 
record and all suits for declaration of rights 
or for possession of land pending in any 
Court. This was, however, without pre- 
judice to the rights of the persons affected 
to agitate the matter in dispute before the 
consolidation authorities. The Board of Re- 
venue accordingly stayed the proceeding 
before it in view of Section 5 of the Con- 
solidation Act. 


5. © Gopal Narain and Tula Ram 
thereafter vindicated their rights before the 
consolidation authorities. They filed an ob- 
jection and alleged. that they were here- 
ditary tenants of the plots under Section 16 
of the U. P. Tenancy Act. The agents of 
the land-holder, by coercion, obtained sur- 
render of the plots. They were entitled to 
reinstatement in view of Section 27 of U. P. 
Act X‘of 1947, and indeed they had applied 
for reinstatement but the proceedings were 
eventually stayed by the Board of Revenue. 


6. The claim was resisted by the 
newly inducted tenants. According to them, 
e surrender made by Gopal Narain and 
Tula Ram was a voluntary surrender. After 
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the surrender, the Jand-holder settled the 

lots with them, and ever since then they 
ad been in possession over the plots. They 
acquired the rights of Sirdar after the date 
of vesting. 


7. The Consolidation Officer found 
that Gopal Narain and Tula Ram were 
hereditary tenants of the plots before sur- 
render. He further found that the surren- 
der was obtained by coercion. On these 
findings the Consolidation Officer ordered 
the names of Gopal Narain and Tula Ram 
to be recorded as tenants-in-chief and the 
newly inducted tenants as trespassers. 


8. On appeal, the Settlement Off- 
cer (Consolidation) reversed the order of 
the Consolidation Officer. He held that 
the objectors had failed to prove that they 
were the hereditary tenants under Sec. 16 
of the U. P. Tenancy Act or that the sur- 
render of the plots was made by them as 
a result of coercion by the Jand-holder. He, 
therefore, directed the existing entry in the 
name of the newly inducted tenants to con- 
tinue. f 

9. Against the order of the Settle- 
ment Officer (Consolidation) dated 17th 
December, 1960, the objectors filed a 
second appeal. The District Deputy Direc- 
tor of Consolidation upheld the finding _ of 
the Settlement Officer (Consolidation) that 
the objectors were not hereditary tenants 
under Section 16 of the U. P. Tenancy Act. 
He, however, reversed the other finding of 
the Settlement Officer. In agreement with 
the Consolidation Officer (Consolidation), he 
held that the surrender was obtained by 
the land-holder by coercion. Accordingly 
he set aside the order of the Settlement 
Officer (Consolidation) and restored that of 
the Consolidation Officer. 


10. The newly inducted tenants 
filed a revision against the order of the 
District Deputy Director of Consolidation. 
The Director of Consolidation, however, 
refused to interfere with the order of the 
District Deputy Director and dismissed the 
revision by his order dated 4th January, 
1962. The newly inducted tenants there- 
after challenged the order of the Director 
of Consolidation by filing a writ petition. 
A Single .Judge of this Court allowed the 
writ petition and quashed the order of the 
consolidation authorities, sending back the 
case to the Consolidation Officer for fresh 
decision according to law, by his order 
dated 18th April, 1967. The learned Single 
Judge has found that there was no specific 
provision in the U. P. Zamindari Abolition 
and Land Reforms Act providing for the 
continuance of proceedings pending under 
Section 27 of U. P. Act X of 1947. Nor 
there was any provision for conferring the 
status of one of the tenure-holders on the 
person reinstated. It was, therefore, not 
possible to reinstate any person as a tenant. 
Support for the order was taken from a re- 
ported decision in Shital Prasad v. Board 
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of Revenue, 1962 All LJ 90. The objec- 
tors, Gopal Narain and Tula Ram, have now 
filed tke present Special Appeal against the 
order cf the learned Single Judge. 


Il, Sri R. K. Srivastava, appearing 
for the appellants, contended that the 
learned Single Judge has erred in law in 
holding that there is no provision in the 
U. P. Zamindari Abolition and Land Re- 
forms Act or the Rules framed thereunder 
to continue the proceedings under Sec- 
tion 27 of the U. P. Act X of 1947. 


12. U. P. Tenancy Act, 1989, was 
repealed by Section 339 of the U. P. Zamin- 
dari Abolition and Land Reforms Act, from 
the date of vesting, ie. from the first of 
July, 1952. After the repeal a difficulty 
arose with regard to proceedings pending 
under the U, P, Tenancy Act. Section 842 
of the U. P. Zamindari Abolition and Land 
Reforms Act. authorised the State Govern- 
ment t> make orders for facilitating the 
transiticn. Pertinently, Section 342 reads 


us:— 

gi (8 ee The State Government 
may, fcr the purpose of facilitating the said 
transition, by order— 


Pursuact to the power conferred under Sec- 
tion 842 of the U. P. Zamindari Abolition 
and Land Reforms Act, the State Covern- 
ment passed the “U. P. Land Tenures Legal 
Proceedings (Removal of Difficulties) Order, 
1952” (hereinafter referred to as the Re- 
moval of Difficulties Order), Section 2 of 
this Order provides as follows:— 

Except as expressly provided in the 
U. P. Zamindari Abolition and Land Re- 
forms Act, 1950 or in the U. P. Zamindari 
Abolition, and Land Reforms Rules, 1952, 
every suit, appeal or legal proceeding in 
respect of any right, privilege, obligation 
or liability acquired, accrue or incurred 
under or in pursuance of the U. P. Land 
Revenus Act, 1901, or the U. P. Tenancy 
Act, 1989, shall— 

(a) where pending on thirtieth day of 
une, 1952, in any revenue or civil Court, 

e continued in such Court 
And every such suit, appeal ‘or legal ` sro- 
ceeding shall be heard, inquire into an 
decided under and in accordance with the 
provisions of the U. P. Land Revenue Act, 
1901 and U. P, Tenancy Act, 1939,” 

18. Admittedly the proceeding 
under Section 27 of U. P. Act X of 1947 
was pending before the Board of Revenue 
in the form of a reference. It could, there- 
fore be continued in view of Section 2 of 
the Removal of Difficulties Orders. It ap- 
pears that this provision was not brought 
to the notice of the learned Single rade 
The case of Shital Prasad (supra) has no 
application to the present case. The facts 
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of that case were materially different. In 
that case a suit under Section 59 of the 
U. P. Tenancy Act was filed after the date 
of vesting for a declaration of tenancy 
rights. But in the case in hand, the appli- 
cation for reinstatement under Section 27 
of U. P. Act X of 1947 had been filed long 
before the date of vesting and was pending 
before the Board of Revenue in the form 
of a revision or reference. Such a proceed- 
ing, in our opinion, could certainly continue 
even after the date of vesting. 


14, As stated earlier, the village in 
question was brought under consolidation 
operation. We have now to examine e 
effect of the U. P. Consolidation of Hold- 
ings Act on the proceeding under Sec. 27 
of U. P. Act X of 1947. 


15. Section 5 of the Consolidation 
Act provided for the stay of the proceedings 
pending under the . P. Tenancy Act, 
Section 5 was subsequently amended by 
U. P. Act XII of 1965. The amended Sec- 
tion 5 provided for the statement of 
suits or proceedings pending before any 
‘Court. But the amended Section 5 also 
saved the rights of the persons affected by 
abatement to agitate their right or interest 
in the said suits or proceedings before con- 
solidation authorities. Indeed there could 
be no stay or abatement unless the person 
affected had a corresponding right to agi- 
tate the matter before the Consolidation 
authorities. 


16. It is the common case of the 
parties that the application under Sec. 27 
of U. P. Act X of 1947 had been filed with- 
in the prescribed period of limitation. The 
objectors could, therefore, get the same 
relief from the consolidation authorities 
which they could have got in proceedings 
under Section 27 of U. P. Act X of 1947. 
A proceeding under Section 27 virtually is 
like a suit under Section 183 of the U. P. 
Tenancy Act. The objectors were tenants 
at the time when the surrender was made. 
If they could succeed in establishing that 
the surrender by them was obtained as a 
result of coercion, they could certainly be 
reinstated over the plots in question. It is 
true that the rights could accrue to the 
‘objectors only on reinstatement, in view of 
Section 27 (5) of U. P. Act X of 1947, But 
if the objectors were entitled to be rein- 
stated, they would be deemed to be tenants 
and consequently they would be entitled to 
be declared as Sirdar under Section 19 of 
the U. P. Zamindari Abolition and Land 
Reforms Act. Section 19 provides thus:— 

“All land, held or deemed to have been 
held on the date immediately preceding the 
date of vesting by any person as— 

i a hereditary tenant, 

(v)-(ix) ...... Shenk aea Side A aa 
shall, ...., be deemed to be settled by the 
State Government wii 
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be entitled except as provided in sub-sec- 
tion (2) of Section 18, to take or retain pos- 
session as a Sirdar thereof.” 
Similarly, Section 20 of the Act also’ confers 
rights not only on tenants of Sir but on 
persons deemed to be tenants of Sir. It is 
therefore clear that the U. P.  Zamindari 
Abolition and Land Reforms Act confers 
the right of a tenure-holder not only on the 
person who is in possession as a tenant but 
o on one who is entitled to get posses- 
sion as a tenant. The objectors were cer- 
tainly entitled to gst reinstatement over 
the plots if they succeeded to bring their 
case within the four corners of Section 27 
(2) of U. P. Act X of 1947. 


17. As mentioned above, the Dis- 
trict Deputy Director of Consolidation re- 
corded a clear finding that the surrender 
by the objectors was obtained from them 
by the land-holder by coercion. It would 
be noticed that Section 27 (2) of U. P. Act 
X of 1947 confers right of reinstatement on 
two, Stepono of persons: (i) tenants . of 
Sir who had acquired right under Section 
16 (1) of the U. P. Tenancy Act and had 
been ejected from their holdings or part 
thereof; and (ii) tenants dispossessed of their 
holding or any part thereof throu sur- 
render or otherwise in consequence of any 
fraud, misrepresentation, undue influence 
or coercion practised upon or against them 
by the land-holder ar by any person acting 
on behalf of the land-holder. In the pre- 
sent case, from the findings of the District 
Deputy Director of Consolidation, it is evi- 
dent that the objectors had gucceeded in 
bringing their case under the second cate- 
gory. 

18. Sri P. N. Singh, on behalf of 
the contesting respondents, argued that the 
contesting respondents were sub-tenants 
under the proviso to sub-section (8) of Sec- 
tion 27 of U. P. Act X of 1947. They 
became Adhivasi-cum-Sirdar under Section 
20 of the U. P. Zamindari Abolition and 
Land Reforms Act. And once they acquir- 
ed the rights of Adhivasi-cum-Sirdar, they 
could not be deprived of those rights even 
if the objectors are reinstated over the 
plots. 

19. We are unable to accept this 
argument. A sub-tenant under Section 27 
(8) of U. P. Act X cf 1947 does not become 
an .Adhivasi under Section 20 of the U. P. 
Zamindari Abolition and Land Reforms 
Act. He is entitled only to remain in pos- 
session for a period of three years from the 
date of declaration as sub-tenant under Sec- 
tion 27 (8). The contesting respondents 
have already remained in possession for 
more than three years according to the find- 
ings of the consolidation authorities them- 
se 


ves. 

20. The contesting respondents 
could not mature title by adverse posses- 
sion also, as the objectors had filed the ap- 
plication for reinstatement well within time. 


The appellants were, therefore, entitled to 
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get back possession on their establishing 
the ingredients of Section 27 (2) of U. P. 
Act X of 1947. On the findings of fact 
recorded by the last authority on facts, the 
objectors have established that the surren- 
der made by them had been obtained as 
a result of coercion by the land-holder or 
her agent. 


2i. We, therefore, allow the 
appeal, set aside the order of the learned 
Single Judge dated 13-4-1967, and dismiss 
the writ petition. The parties shall bear 

their own costs, throughout., 
Appeal allowed. 
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AIR 1971 ALLAHABAD 559 (V 58 C 154) 
K. B. ASTHANA, J. 


Israr Ahmad and another, 
v. Sant Ram, Respondent. ` 

Second Appeal No. 2345 of 1969, D/- 
26-3-1971, from order of P. Chandra, Temp. 
Civil & S. J., Saharanpur, D/- 13-9-1969. 


Houses and Rents — U. P. (Tempo- 
rary) Control of Rent and Eviction Act (8 
of 1947), S. 7-C (6) — Fiction under — Its 
effect is the landlord must be held to have 
received rent periodically as and when due 
when the arrears of rent are deposited in 
Court. Hence deposit of rental arrears 
even if made a month after demand notice 
but with tenancy subsisting will render that 
notice ineffective. (X-Ref.—S. 3 (1) (a)). 
AIR 1953 SC 244 approving 1952 AC 109, 


Appellants 


Followed. AIR 1967 All 1 (FB), Distin- 
guished. : (Paras 8 and 9) 
Cases Referred: | Chronological Paras 


(1967) AIR 1967 All 1 (V 54) 
1966 All LJ 677 (FB), Mohd. Bashir 
v. Azizul Qadir 

(1960) 1960 All LJ 70 = 1960 All 
WR (HC) 46, B. C. Saxena v. S. C. 


Verma 
(1958) AIR 1958 SC 244 (V 40) = 
1953 Cri LJ 1094, State of Bom- 
ay v. Pandurang 
(1952) 1952 AC 109 = 1951-2 All ER 
587, East End Dwellings Co, Ltd. 
v. Finsbury Borough Council 7A 


H. S. Nigam, for Appellants Bhune- 
shwar Prasad and K. C. Agarwal, for Res- 
pondent. 


JUDGMENT :— This is a defendants- 
tenants appeal from the judgment and de- 
cree of the learned Civil Judge of Saharan- 
pur evicting them from a house and for 
recovery from them the arrears of rent and 
damages. Admittedly, the defendants-ap- 
pellants are the tenants of the plaintiff-res- 
pondent in a house situate 
Saharanpur on a monthly rental of Rs. 5/-. 
The defendant did not pay any rent after 
September, 1965. The landlord sent a 
notice dated 23-6-1967 served on the ten- 
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ants on 24-6-1967 demanding the arrears 
of rent from September, 1965 up-to-date. 
The tenants sent the rent due by a money 
order but deducted from it a small sum as 
money order commission. The landlord 
refused to accept the money order as the 
amount tendered was not sufficient to satis- 

the arrears of rent due. The landlord 
then caused another notice dated 21-8-1967 
to be served on the tenants which was 
received by them on 22-8-1967. The said 
notice stated that they heving not complied 
with the previous notice of demand served 
in June, 1967 they have become defaulters 
liable to ejectment, hence the tenancy was 
terminated and they should vacate the 
house on the expiry of thirty days of the 
receipt of the notice. It was also mention- 
ed in the said notice that the arrears of 
rent due should also be paid. 


On 31-8-1967 the tenants sent the 
entire amount of arrears by money order. 
It was refused by the landlord on 13-9- 
1967. The tenants then made an applica- 
tion on 18-9-1967 under Section 7-C of the 
U. P.- Act III of 1947 (hereinafter called 
the Act) in the court of the Munsif and 
deposited the amount of arrears of rent up- 
to-date on 18-9-1967. After due notice to 
the landlord the learned Munsif by his 
order dated 10-2-1968 confirmed the depo- 
sit under Section 7-C of the Act. But be- 
fore the said order was passed under Sec- 
tion 7-C, the suit giving rise to this appeal 
was instituted by the landlord on 81-1- 
1968. It was alleged that the defendants 
having failed to comply with the notice of 
demand served upon them in June 1967, 
became defaulters and their tenancy having 
been terminated by notice under Section 
106 of the Transfer of Property Act, they 
were liable to be evicted > having refused 
to vacate the house as required by the 
notice. 
to 22-9-1967 were claimed. Damages 
use and occupation were also claimed. 


2. The defence in the main was 
that the tenants were not in default inas- 
much as tey had complied with the notice 
of demand by tendering the arrears by 
money order which was refused and then 
by depositing the same under Section 7-C 
of the Act. It was pleaded that the notice 
of demand dated 28-6-1967 stood waived 
by the subsequent notice dated 21-8-1967, 
The learned Munsif repelled the plea of 
waiver on the ground that subsequent 
notice dated 21-8-1967 was not a notice of 
emand under Section 3 (1) (a) of U. P. 
Act III of 1947 but was merely a notice 
for terminating the tenancy under Section 
106 of T. P. Act and the earlier notice of 
demand dated 23-6-1967 which was a 
notice of demand of arrears having remain- 
ed uncomplied, the defendants became de- 
faulters and any deposit made by them 
under Section 7-C of the Act more than 
one ‚month after the receipt of the said 
notice by the defendants would not enure 


for 
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to their benefit. The suit was decreed for 
eviction, arrears of rent and damages. 

3. On appeal the learned Civil 
fudge confirmed the view taken by the 
earned Munsif and dismissed the appeal. 

4, The learned counsel for the de- 
fendants-appellants raised the following con- 
tentions in support of the appeal:— 

That the notice of demand dated 
28-6-1967 stood waived by a subsequent 
notice of demand dated 21-8-67 and the 
court below’ erred in holding that the sub- 
sequent notice dated 21-8-67 was a mere 
notice terminating the tenancy and not a 
notice for demand of arrears of rent. 

(2) That on the facts proved the said 
notice of 28-6-67 was complied with. 

(8) Assuming that the earlier notice 
dated 28-6-67 did not stand waived even 
then the deposit made by ‘the defendants 
during the subsistency of tenancy under 
Section 7-C of the Act would by virtue of 
sub-section (6) of Section 7-C of the Act 
has the effect of annulling the earlier notice 
as the rent would be deemed to have been 
duly paid for all the months prior to June, 
1967 and on the date when that notice was 
given, in law there was no arrears of rent 
at all due from the defendants. 


5. The notice dated 2838-6-67 de- 
mands an amount of Rs. 105/- as the rent 
due from ist September, 1965 and asks the 
tenants to pay the amounts within fifteen 
days from the receipt of the notice. Accord- 
ing to the recent decision of this Court, 
such a notice would be a valid notice of 
demand of arrears of rent though it gave 
only fifteen days’ time. It is proved on the 
evidence on record that the money order 
of Rs. 108-35 paisa -was sent to the land- 
lord within fifteen days but the landlord 
refused to accept the money order. It was 
returned to the tenants. It was argued on 
behalf of the tenants-appellants that the 
deduction of the money order commission 
was a bona fide act on the part of the ten- 
ants and there has always been an inten- 
tion to pay the arrears of Rs. 105/-. In 
the circumstances, it could not be said that 
the tenants failed to pay the arrears within 


one month of the receipt of the notice. 
Since the defendants had not set up a case 
that in compliance with the said notice 


they intended to pay the arrears in instal- 
ments, it cannot be said that when sending 
Rs, 108-85 Paisa by money order, they in- 
tended later on to make up the balance of 
Rs. 1-65 Paisa within the period of one 
month. But, however, if that were the 
only argument available in favour of e 
defendants appellants, I would have further 
examined this contention. Had there been 
some evidence that the tender of the full 
amount of Rs. 105/- in cash when offered 
to the plaintif by the defendants face to 
face was refused, some justification would 
have been pleaded for sending the sum of 
Rs. 103-35 Paisa in full payment of. the 
arrears after deducting the money order 
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commission. No such evidence is on re- 
cord, us the money order sent for 
Rs. 108-35 Paisa and refused by the land- 
lord would not amount to compliance of 
thé notice. 

6. The next question that arises 
for consideration is whether by the subse- 
quent notice dated 21-8-1967 the earlier 


notice of demand dated 23-6-1967 stood 
waived. The learned Judge of the lower 
appellate Court seems to have taken the 


view that there being no statutory provi- 
sion or law providing for waiver of notice 
under Section 3 (1) (a) of U. P. Act III of 
1947 like the one under the Transfer of 
Property Act, a notice for demand of arrears 
of rent, as a matter of law, could never 
stand waived. I think the learned Judge 
was in error in taking such a view. The 
doctrine of waiver, a part of the general 
doctrine of estoppel, is of fae applica- 
tion. It is not necessa at there must 
be a statutory provision ‘br the applicability 
of the doctrine of waiver or what can be 
described as estoppel by waiver. I have 

eady observed above that the earlier 
notice dated 23-6-1967 was a notice for 
demand of arrears. Left to myself I would 
hold that the subsequent notice dated 21-8- 
1967 is also a notice for demand of arrears 
of rent as contemplated by Section 3 (1) (a) 
of the Act. 


After reciting the previous history and 
reiteration by the landlord of the failure of 
the tenafits to comply with the earlier notice 
of demand dated 28-6-1967 and chastising 
the tenants as defaulter, the landlord pro- 
ceeds to terminate the tenancy and asks the 
tenants to vacate the accommodation on 
the expiry of one month from the receipt 
of the notice. At the end there is a sen- 
tence which translated in English runs as 
follows:— 

“Whatever rent is due on you that also 
be paid.” 

There is no doubt that on the authority of 
the decided cases of this Court this would 
be a language of demand. The provisions of 
the Act do not provide for. any particular 
form in which a demand to comply with 
the provisions of Section 8 (1) (a) has to 
be made. However, learned counsel for 
the plaintiff-respondent strongly relied on a 
Division Bench decision of this Court in the 
case of B. C, Saxena v. S. C. Verma, 1960 
All LJ 70 in which under similar circum- 
stances as found in the instant case, the 
subsequent notice which was one for termi- 
nation also contained a demand for pay- 
ment of the arrears due was construed as 
merely a notice terminating the tenancy 
under Section 106 of the Transfer of Pro- 
perty Act and not a notice of demand under 


. Section 8 (1) (a) of the Act. 


Tt was also held that since it was not 
stated in the subsequent notice that if the 
rent due was paid within one month of the 
receipt thereof, the landlord will not file 
a suit for eviction of the tenant the subse- 
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quent notico would not have the effect of 
waiving the earlier notice of demand. With 
oe respect to the learned Judges who 
ecided the case of 1960 All LJ 70 (supra) 
I fail to appreciate the reasoning or the 
logic for I find it somewhat contradictory. 
However, since I am not deciding the case 
on the argument of the appellants’ learned 
counsel that the subsequent notice waived 
the earlier notice of demand, I need not 
refer the case for consideration by a larger 
Bench. For the purpose of this case I pro- 
ceed on the basis that the subsequent, notice 
was a mere notice terminating the tenancy 
and not being a notice of demand would 


not have the effect of waiving the earlier 
notice. g 
7 Now ‘coming to the third point 


raised by the learned counsel for the de- 
fendants-appellants indicated above, it be- 
comes necessary to examine the scheme of 
Section 7-C of the Act, but before I do 
that I must clear the factual position. The 
subsequent notice dated 21-8-1967 would 
effectively terminate the tenancy of the de- 
fendants on 22-9-1967. Thus up to 22-9. 
1967 the relationship of landlord and ten- 
ants subsisted between the parties. When 
on 18-9-1967 the defendants remitted the 
whole ofgthe amount of rent due up to that 
date by a money order they were the ten- 
ants of the plaintiff. The plaintif refused 
to accept the money order tendered on 
18-9-1967. On that date the plaintiff was 
the landlord of the defendants. Again on 
18-9-1967 when the defendants approached 
the court of the Munsif and filed an appli- 
cation under Section 7-C of the Act and 
made the deposit of all the rent due in the 
court they were the tenants of the plaintiff. 


The deposit was subsequently accepted 
by the court after notice to the _ plainti 
landlord on the finding that the plaintt® as 
landlord had refused to accept the rent law- 
fully paid to him by the tenants in respect 
of the house let out. In view of the F 
Bench decision of this Court in the case of 
Mohd., Bashir v. Azizul Qadir, 1966 All LJ 
677 = (AIR 1967 All 1 (FB)) the deposit 
made on 18-9-1967 in the court of the 
Munsif would amount to the rent being 
duly paid on that date, though the order 
of confirmation was passed by the learned 
Munsif on 10-2-1968. On 18-9-1967 the 
relationship of landlord and tenant, subsist- 
ed between the parties. The argument of 
the learned counsel for the appellants was 
that once the deposit was accepted on 18-9- 
1967 the fiction under sub-section (6) of 
Section 7-C of the Act will become opera- 
tive and giving that fiction’ its full effect 
by taking it to its logical conclusion it must 
be held that even in June 1967 when the 
notice for demand of arrears was given on 
98-6-1967 there was no arrears of rent dué 
from the defendants tenants inasmuch as 
the rent of those months would be deemed 
to have been duly paid by the tenants to 


© the landlord. 
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TA. Learned counsel emphasized 
the words “duly paid” used in the sub-sec- 
tion. He submitted the words ‘duly paid’ 


mean paid in accordance with the terms 
of the contract of pr Rent, accord- 
ing to the learned counsel, would be the 


money payable periodically to the lessor by 
the lessee and in the instant case the ten- 


ancy being a monthly tenancy the money 
representing the rent was payable every 
month. Hence such rent would be duly 


paid, when paid every month, that is, 
periodically under the terms of the contract 
of tenancy. In this connection a reference 
was made to the case of Stafe of Bombay 
v. Pandurang, AIR 1958 SC 244, in which 
the Supreme Court had occasion to lay 
down the rule of interpretation of “deeming 
provisions” in a Statute, It was held that 
when a Statute enacts that something shall 
be deemed to have been done, which ‘in 
fact and truth was not done, the court is 
entitled and bound to ascertain for what 
purposes and between what persons the 
statutory fiction is to be resorted to and 
full effect must be given to the statutory 
fiction and it should be carried to its logi- 
cal conclusion. 


In the body of the judgment reported 
at page 246 the learned Judges of the 
Supreme Court approved the observation of 
Lord Asquith in the case of East End 
Dwellings Co. Ltd. v. Finsbury Borough 
Council, 1952 AC 109 CB, which can pro- 
fitably be quoted by me: 


“If you are bidden to treat an imagin- 
ary state of affairs as real, you must surely, 
unless prohibited from doing so, also ima- 
gine as real the consequences and inci- 

ents which, if the putative state of affairs 

had in fact existed, must inevitably have 

flowed from or accompanied it.......... 

The Statute says t you must imagine a 

certain state of affairs; it does not say that 

having done so, you must cause or permit - 
your imagination to boggle when it comes 

to the inevitable corollaries of that state of 

affairs.” 

. 8. The question thus posed is that 
when sub-section (6) of S. 7-C of the Act 
says: “In any case where a deposit has been 
made, as aforesaid it shall be deemed that 
the rent has been duly paid by the tenant 
to the landlord”, will the deposit made in 
accordance with other provisions of Sec- 
tion 7-C amount to the rent as having been 
received by the landlord at the due time 
each month during the period for which 
the deposit was made? In fact and in 
truth the rent was not paid by the tenant 
each month but the language of the sub- 
section says that it shall be deemed that 
the rent has been duly paid. Rent as de- 
fined under Section 105 of the Transfer of 
Property Act would be the money payable 
by the lessee to the lessor periodically. Tak- 
ing the fiction to its logical conclusion andj" 
not allowing the imagination to boggle, I 
think, the learned counsel for the appellants 
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is on strong ground when he submits that 
the court will have to hold on the basis of 
the fiction imported in the language of the 
sub-section that. the landlord received the 
rent, that is the money periodically, in the 
instant case every month as that would be 
due payment of the rent. The learned 
counsel then further submits that if the 
rent has been duly paid every month during 
the period from lst September 1965 upto 
the date of deposit under Section 7-C on 
18-9-1967 and the putative state of affairs 
is the real state of affairs, then it would in- 
evitably flow from it that there was no 
arrears of rent at any time. 

the learned 


This was countered by 
counsel for the respondent by relying on 
Full Bench decision of 1966 All LJ 677 = 
(AIR 1967 All 1 (FB)) supe) and submit- 
ting that the effect of sub-section (6) of 
Section 7-C is only this that all the rent 
would be deemed to have been duly paid 
on 18-9-1967 and the fiction does not allow 
rior to 
the effect of the fiction in the manner as 
submitted by the learned counsel for the 
respondent. The Full Bench had no occa- 
sion to deal with the problem which arises 
in this case. For the purposés of the Full 
Bench it was sufficient to hold that the date 
of deposit of the arrears due in the proceed- 
ings under Section 7-C of the Act would 
be deemed to be the date on which the 
rent was duly paid to the landlord. The 
learned Judges were not called upon in that 
case to interpret the full effect of the words: 
shall be deemed that rent has been duly 
paid”, that is to say, the learned Judges in 
the Full Bench were not concerned wi 
the inevitable corollaries of the fiction. 


9. The learned counsel for the res- 
pondent strenuously argued that if such an 
interpretation was given to the fiction im- 
plied in sub-section (6) of Section 7-C then 
it would be always open to the tenant to 
make a deposit in court under Section 7-C 
even after the expiry of one month of.the 
receipt of notice of demand and once such 
a deposit was confirmed then he will escape 
the consequences of Section 8 of the Act. 
Thus thé law would be defeated. This 
line of argument does not appeal to me. 
I do not think any such contingency can 
arise, as I think under the scheme of Sec- 
tion 7-C the landlord can always inter- 
fere on notice being given to him and rais- 
ing an objection. I do not see any justifi- 
cation for a landlord to sit quiet for months 
together after a notice of demand for 
arrears of rent served by him has remained 
uncomplied and file a suit long after termi- 
nating the tenancy and then rely upon the 
long forgotten lapse of the tenant to escape 
the bar of Section 8 of the Act. think 
the interpretation put by me is more con- 
sistent with the object of the Act which 
aims at affording protection to the tenant. 
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It is inherent in the interpretation sought to 
be put by the learned counsel for the res- 
pondent that a landlord can always press 
into service a lapse on the part of the ten- 
ant in the years past arising out of non- 
compliance of a notice under Section 3 (1) 
(a) served on the tenant once upon a time. 


I think so long as the tenancy subsists, 
that is, the contractual relationship of the 
lessor and lessee continues and the proceed- 
ings take place under Section 7-C of the 
Act and deposits are duly made in Court 
the landlord cannot escape from the conse- 
quences of the fiction imported by the 
language of sub-section (6) of Section 7-C 
of the Act. y previous notice given by 
him demanding arrears of. rent, though it 
may have remained uncomplied would auto- 
matically fall and it would be treated in the 
same manner as the one given by a land- 
lord to a tenant when at the time the notice 
was issued in fact there was no arrears of 
rent due from the tenant. The fiction under 
sub-section (6) of Section 7-C of the Act 
places the tenant in the position of a tenant 
who factually was never in arrears on the 
date when the notice of demand of arrears 
of rent was served upon him by his land- 
lord. Learned counsel for the respondent 
conceded that if in a suit for eviction of a 
tenant it were proved that the tenant was 
not in arreafs of rent and nothing was due 
from him on the date when the notice of 
demand of arrears of rent alleged by the 
landlord was served upon him anti remain- 
ed uncomplied the suit would fail as barr- 
ed by Section 3 of the Act. I am, there- 
fore, inclined to accept the contention that 
the effect of the deposit of all the arrears of 
rent due from the tenant under Sec. 7-C of 
the Act was that the earlier notice of de- 
mand dated 23-6-1967 was rendered as in- 
effective and as inconsequential as the one 
given by a landlord to a tenant who fac- 
tually does not owe any arrears of rent to 
the landlord, 


10. It follows from what I have 
held above that by fiction’ of law thére be- 
ing no arrears of rent due from the defen- 
dant the Court below was in error in pass- 
ing a decree for recovery of arrears of rent. 
It is always open to the plaintiff landlord to 
withdraw the amount deposited in the court 
of Mungif under Section 7-C of the Act. 
The Court in this suit could not have pass- 
ed a decree for recovery of arrears of rent 
as in Jaw there was no arrears of rent due 
on the date of the suit. 


11. ° For the reasons given above, I 
allow_this appeal, set aside the judgment 
and decree of the Court below and dismiss 
the plaintiffs suit with costs. 


Appeal allowed. 


ate 
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AIR 1971 ALLAHABAD 563 (V 58 C 155) 
B, N. LOKUR, J. 

Thakur Dass, Petitioner v. Chagan Lal 
and others, Opposite Parties. 

Civil Misc. Writ No. 
D/- 26-4-1971. 

(A) Co-opefative Societies — U. P. 
Co-operative Societies Act 1965 (11 of 1966), 
Sec. 134 (1) — Repeal of 1912 Act — Pro- 
vision clearly continues the right of appeal 
to Registrar against appellate orders of 
Assistant Registrar provided by Rule 133-A 
of the U. P. Rules under the 1912 Act. (X- 
Ref.— Section 182 (1)) — (X-Ref— Co- 
operative Societies Act (1912), S. 48.) AIR 
1957 SC 540, Followed. (Para 9) 

This is clear when the section is cons- 
trued harmoniously with Section 182 (1) 
and the principle that only express words or 
necessary intendment of see ee enact- 
ment can take away a vested right of appeal 
is applied. (Para 9 

(B) Co-operative Societies — U. P. 
Co-operative Societies Act, 1965 (11 of 1986), 
Sec. 29 — Co-operative Housing Society— 
Allotment of plot to member and transfer 
certificate issued — Allotment cannot be 
cancelled thereafter without giving oppor- 
tunity to allottee to show cause against can- 
cellation — Principles of natural justice 
applies. (Para 10) 
Cases Referred: Chronological Paras 
(1957) AIR 1957 SC 540 (V 44) = 

1957 SCR 899, Garikapati Veeraya 
v. Subbiah Choudhry 

Sripat Narain’ Singh, for Petitioner; 
H. G. Mehrotra, Shambhoo Pd., Ajit Ranjit, 
Mansingh and Standing Counsel, for Op- 
posite Parties. 


ORDER:— Sri Bankey Bihari Refugees 
Co-operative Housing Society allotted plot 
No. 62 admeasuring 2200 sq. feet to peti- 
tioner Thakur Dass for Rs. 300/- as a 
transfer certificate was issued on the 
18th April, 1961. Adjoining this 
plot was an open admeasur- 
ing 440 sq feet. As open space 
was regarded as useless, it was allotted to 
Thakur Dass at his request on payment of 
additional price of Rs. 60. On the 27th 
July 1962, a fresh transfer certificate was 
issued showing that the open space of 
440 sq. feet was also included in plot 
No. 62 which was described therein as ad- 
measuring 2640 sq. feet. On the 28rd Sep- 
tember, 1968, the Society informed Thakur 
Dass that the Manning Committee of the 
Society had cancelle e allotment of the 
open space of 440 sg. feet and the addi- 
tional price paid by Thakur Dass would be 
refunded to him. 

That open space was on the same day 
allotted . to Chhagan Lal, opposite party 
Np. 1, who immediately started construct- 
ing a house thereon. Aggrieved, the peti- 
tioner made ʻa representation to the Manag- 
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ing Committee which failed. Then on the 
7th October, 1968, he requested for arbitra- 
tion under Rule 115 of the Co-operative 
Societies Rules made under the Co-opera- 
tive Societies Act, 1912 (hereinafter refer- 
red to as “the Act of 1912”). The Arbitrator 
made an award on the 8rd April, 1965, that 
the cancellation of the allotment of the open 
space to the petitioner without notice and 
without his consent and the subsequent al- 
lotment thereof to Chhagan Lal were bad 
and directed that the open space be restored 
to Thakur Dass after removing the construc- 
tions and that Thakur Dass be also paid 
Rs. 250/- by way of compensation. The 
award of the Arbitrator was confirmed in 
appeal by the Assistant Registrar on the 
Ist April, 1968. (It appears that the Society 
also had filed an appeal which was later 
withdrawn on the ground that it was un- 
authorised and a fresh appeal was filed long 
after the period of limitation. The Assis- 
tant Registrar has not formally passed any 
order in that appeal, We are not, however 
concerned with this aspect of the case in 
this petition), Chhagan Lal preferred a 
second appeal to the Registrar and it was 
heard by the Deputy Registrar who allow- 
ed the appeal and set aside the award of the 
Arbitrator. This order of the Deputy Regis- 
trar is impugned by Thakur Dass in this 
petition. 
- 2 Two grounds were urged 
on behalf of Thakur Dass by his learned 
counsel, The first ground was that no 
second appeal lay and the order of the De- 
uty Registrar was, therefore, without juris- 
iction; the second ground was that the 
order of cancellation of the allotment of the 
open space in favour of Thakur Dass was il- 
legal as no opportunity was given to Thakur 
Dass to show cause against the cancellation 
and the principles of natural justice were 
violated. s 


` 8. To appreciate the arguments on 
the first ground, it may be recalled the dis- 
pute had been referred to the Arbitrator 
under Rule 115 of the Co-operative Socie- 
ties Rules made under the Act of 1912. The 
award rendered by the Arbitrator under 
Rule 123 was appealable to the Registrar 
under Rule 188; the powers of the Regis- 
trar under that rule were delegated to the 
Assistant Registrar, who, by reason of this 
delegation, heard and decided the first`ap- 
peal in this case on Ist April, 1968. R. 183-A 
conferred upon a party aggrieved by the 
orders passed in appeal by the Assistant Re- 
gistrar the right to prefer a further appeal 
to the Registrar. Thus under the scheme 
of the Co-operative Societies Rules, a 
second appeal was competent in the pre- 
sent case, However the State Legislature 
passed the Uttar Pradesh Co-operative So- 
cieties Act, 1966, (hereinafter referred to as 
“the Act of 1965”) which came into force on 
the 5th April 1965, and Section 184 (1) 
thereof repealed the Act of 1912 in the fol- 
lowing words:— 


564 AIL [Prs. 8-8] 
“134 (1) The Co-operative Societies 
Act, 1912 (Act 2 of 1912), as amended 


from time to time in its appieatipn to Uttar 
Pradesh is hereby repealed and the provi- 
sions of Sections 6 and 24 of the U. P. 
General Clauses Act, 1904 (U. P. Act No. I 
of 1904), shall apply to the repeal of the 
Co-operative Societies Act 1912 (Act II of 
1912), as if it were an Uttar Pradesh Act.” 


The Act of 1965 does not provide an 
appeal to the Registrar against the epee 
orders of the Assistant Registrar as did Rule 
13838-A. of the Rules under the Act of 1912. 


_ Section 182 (1) of the Act of 1965 also 
enacted:— 

“182 (1) Any suit, other _ proceeding, 
enquiry or inspection instituted or com- 


menced under the Co-operative Societies 
Act, 1912 (Act II of 1912), shall, so far as 
may be deemed to have been instituted 
or commenced under this Act and may be 
continued accordingly.” 

4, The learned counsel for the peti- 
tioner contended that as a result of the re- 
peal of the Act of 1912 and consequently 
of the Rules made thereunder, and in view 
of the provisions of Section 182 (1) of the 
Act of 1965, the right of a further appeal 
to the Registrar against the order made by 
the . Assistant Registrar in appeal conferred 


by Rule 183-A of the Co-operative Societies” 


Rules under the Act of 1912 does not sur- 
vive in the absence of a provision for a 
similar appeal in the Act of 1965. 


5. The repealing section of the 
1965 Act, namely, Section 184 (1) in addi- 
tion to repealing the Act of 1912, has fur- 
ther provided, inter alia, that the provisions 
of Section 6 of the U. P. General Clauses 
Act shall apply to the repeal of the Act of 
1912, as if it were an Uttar Pradesh Act. 
Section 6 of the U. P. General Clauses Act 
provides that legal proceedings cémmenced 
before the repeal of an Uttar Pradesh Act 
may be continued and concluded as if the 
repealing Act had not been passed. It was 
urged for petitioner Thakur Dass that there 
is apparent conflict between Section 182 
(1) and Section 184 (1) regarding the con- 
tinuation of the legal proceedings pending 
at the time of the enforcement of the Act 
of 1965, but the particular provisions of 
Section 182 (1) ought to be construed to 
override the general provisions in Sec. 184 
(1) and pending proceedings have to be 
deemed to have been instituted or com- 
menced under the Act of 1965 and to have 
continued accordingly. 


He submitted that since the Act of 
1965 does not provide for an appeal to the 
Registrar against the appellate orders of the 
Assistant Registrar, the effect of Section 182 
(1) is to take away that right of appeal pro- 
vided by the Co-operative Societies Rules 
made under the repealed Act of 1912. The 
learned counsel for Chhagan Lal, however, 
contended that Section 182 (1) merely deals 
with the procedural aspects and in view of 
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Section 134 (1). read with Section 6 of the 
U. P. General Clauses Act, the pending 
legal proceedings have to be continue 

under the Act of 1912 and the Rules there- 
under as if that Act had not been repealed. 


6. The proposition is no more in 
dispute that a right of appeal is a substan- 
tive right and not a procedural right and 
that this substantive right vests in a party 
when the original proceeding commences 
and can only be extinguished by a subse- 
ment enactment providing for extinction of 

e right either expressly or by necessary 
intendment. Though there is abundant case 
law on the question, reference need be made 
only to the majority decision of the Supreme 
Court in Garikapati Veeraya v. Subbiah 
Choudhry, (AIR 1957 SC 540) which, after 
reviewing a number of earlier decisions ex- 
tracted therefrom with approval, the follow- 
ing conclusions: ; 

“(i) That the legal pursuit of a remedy, 
suit, appeal and second appeal are really 
but steps in a series of proceedings con- 
nected by an intrinsic unity and are to be 
regarded as one legal proceedings, 

(ii) The right of appeal is not a mere 
ee of procedure but is a substantive 
right. 

(iii) The institution of the suit carries 
with it the implication that all the right of 
appeal then in force are preserved to the 
parties thereto till the rest of the career of 
the suit. 

(iv) The right of appeal is a vested right 
and such a right to enter superior Court 
accrues to the litigant and exists as on and 
from the date the lis commences and al- 
though it may be actually exercised when 
the adverse judgment is pronounced such 
right is to be governed by the law prevail- 
ing at the date of the institution of the suit 
or proceeding and not by the law that pre- 
vails at the date of its decision or at the 
date of the filing of the appeal. 

(v) This vested right of appeal can be 
taken away only by a subsequent enact- 
ment if it so provides expressly or by neces- 
sary intendment and not otherwise.’ 


7. Section 182 (1) of the Act of 
1965 creates a legal fiction that a proceed- 
ing instituted under the Act of 1912, shall 
so far as may be, be deemed to have been 
instituted under the Act of 1965, In order 
to determine whether the legal fiction creat- 
ed by Section 182 (1) embraces within its 
scope the substantive right of appeal provid- 
ed under the Act: of 1912 and overrides the 
fiction envisaged byS. 184 (1) read with 
Section 6 of the U. P. General Clauses Act, 
that the Act of 1912 shall govern pending 
proceedings as well, it would be relevant to 
examine the provisions of the Act of 1965 
in regard to appeals with particular refer- 
ence to appeals against awards. 

8. Section 71 of the Act of 1965 
provides for reference of disputes to arbitra? 
tion. Such reference can be heard either 
by the Registrar himself or by a single Arbi- 
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trator or a Board of Arbitrators. Sec. 97 
states that a person aggrieved by 


the Award of the Registrar may appeal 
to the Co-operative Tribunal constituted 
under Section 96. ere is no provision 
for a further*appeal against the order of the 
Tribunal and the Tribunal’s decision is final. 
Section 98 sets out other appealable orders, 
appeals against some of which have to be 
heard by the Tribunal and those against 
some others either by the State Government 
or by the Registrar. 

Section 98 (1) (h) read with Sec. 98 (2 
envisages that an appeal against “an awar 
made by an arbitrator or Board of Arbitra- 
tors under sub-section (1) or sub-section (2) 
of Section 71” may be preferred to the 
State Government if the award is made by 
the Registrar and to the Registrar if the 
award is made by any other person. The 
appellate orders of the State Government or 
the Registrar are not subjected to a further 
appeal. This scheme, so far as the awards 
are concerned, speaks of awards under Sec- 
tion 71 of the Act of 1965. Section 98 of 
the Act of 1965 expressly refers 
awards made under that Act and i 
cult to construe it as including also the 
awards made under the Act of 1912. 

OD Section 182 (1) and Sec. 134 (1) 
of the Act of 1965 shall have to be cons- 
trued harmoniously; Section 132 (1) does 
not state that its provisions shall have effect 
notwithstanding the provisions of Sec. 184 
(1), Section 184 (1) clearly continues the 
right of appeal to the Registrar against the 
appellate orders of the Assistant Registrar 
and Section 182 (1) would require a more 
clear-cut provision to take away the effect 
of S. 184, particularly as it cannot be light- 
ly held that a substantive right of appeal has 
been denied. On the harmonious construc- 
tion of Section 132 (1) and Section 184 (1) 
and on,the general prinaiple that a party 
can be deprived of a vested right of appeal 
conferred by an enactment only by the ex- 
press language or necessary intendment of 
a subsequent enactment, I am of the view 
that the further appeal to the Registrar 
against the appellate orders of the Assistant 
Registrar provided by the Rules made under 
the Act of 1912 is in fact and has not been 
taken away. That being so, in my opinion 
the Registrar had jurisdiction to decide the 
appeal filed by Chhagan Lal in this case. 


10. The second ground is that the 
allotment of open space of 440 sq. feet 
could not be cancelled by the Society with- 
out giving the allottee an opportunity to 
show cause against the cancellation. The 
resolution cancelling the order of allotment 
has not been brought on record by any 

arty, but it appears from the counter-affi- 
avit of Chhagan Lal that the Managing 
Committee cancelled the allotment as Tha- 
kur Dass did not raise a construction there- 
on within the period prescribed by the bye- 
laws of the Society. The learned counsel 
for Thakur Dass urged that the revised 
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transfer certificate included this open space 
within plot No. 62, and if a notice was 
iven to him prior to the cancellation _he 
ad several objections to urge against ‘the 
cancellation on the ground that no construc- 
tion was raised within the prescribed 
period on a part of the plot namely, the 
space cf 440 sq. feet. It is true that the 
byeJaws of the Society do provide for 
cancellation of the allotment but after the 
allotments have been made and a transfer 
certificate has been issued, principles of 
natural justice wotld require that the allot- 
ment be not cancelled on any ground unless 
the allcttee is given an opportunity to meet 
that ground, 

As, in the present case, no such. oppor- 
tunity was given to Thakur Dass the can- 
cellation of the allotment of a part of the 
plot is vitiated. The Registrar had failed 
to appreciate this aspect and to determine 
whether the allotment of the open space in 
favour of Chhagan Lal was not irregular 
to the extent that the Society did not in- 
form Thakur Dass in advance of the pro- 
posed cancellation of allotment in hi 
favour and has wrongly come to the con- 
clusion that. the order of allotment of 
Chhagan Lal is within the powers of the 
Society as balance of convenience Jay in 
favour of Chhagan Lal. The Registrar has 
committed an error apparent on the face 
of the record in ignoring the gross violation 
of natural justice on the part of the Manag- 
ing Ccmmittee in cancelling the allotment 
although it had never given a notice to 





Thakur Dass. In the view I take, his ° 
order deserves to be quashed. 

. Il, Accordingly, the petition is 
allowed and the order of the Registrar, 


a copy of which is attached to the petition 
as Annexure D’, is quashed and he is 
directed to dispose of the appeal in accord- 
ance with law and in the light of the ob- 
servaticns made above. No order as to 


costs. 
Petition allowed. 


frenine 
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B. D. GUPTA AND HARI SWARUP, JJ. 


Jagannath, Plaintiff-Appellant v. The 
Municipal Board, Kotdwara, Defendant- 
Respondent. 


Sezond Appeal No. 186 of 1964, D/- 
9-8-1971, from decree and judgment of 
P. C. Jain, Civil and S. J., Tehri Garhwal, 
D/- 5-10-1968. 

Municipalities — U. P. Municipalities 
Act (2 of 1916), Ss. 211, 298-J (c), 60 (1) 
(d), 60 (1) (fF) — Power of Executive Officer 
to issue notice for removal of encroachment 
on municipal land. 

Where power to issue notice for re- 
moval of encroachment on municipal land 
is not conferred on the Executive Officer 
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under Section 211 read with Section 60 (1) 
(d) by its inclusion in Schedule II but is 
given to him under a bye Jaw, the power 
will be deemed to be vested in him under 


Section 211 read with Section 298 J (c) by 
virtue of Section 60 m (£) and the bye-law. 
Notice, held, was valid, 

(Paras 4 and 5) 


K. G. Srivastava, for Appellant; N, D. 
Pant, for Respondent, i? 
HARI SWARUP, J.:— This appeal has 
come before us on reference by brother 
Gulati as in his opinion certain questions 
of law were involved which required con- 
sideration by a larger Bench. The appeal 
has arisen out of a suit filed by the appel- 
lant for an injunction to restrain the defen- 
dant Municipal Board from demolishing 
constructions of the plaintiff standing on 
land measuring 20 feet x 60 feet. The 
plaintiffs case was that the Authogity in- 
charge of the Garhwal Bhabar Government 
Estate gave him a ‘Nazool’ grant in res- 
pect of the land in dispute for construction 


of a house at the rent of Rs. 10/- per 
annum in the year 1947. The plaintif 
made permanent constructions thereon at 


considerable expense. On 14th April, 1960, 
the Executive Officer, Municipal Board, Kot- 
dwara gave him a notice under Section 211 
of U. P. Municipalities Act (hereinafter re- 
ferred to as the Act) for demolition of the 
constructions. 

The plaintiff filed an appeal against the 
roposed action but the District Magistrate 
Fanieeed the appeal. The plaintif was 
then asked by the Municipal Board to com- 
ply with the notice dated 14th April, 1960 
and demolish the constructions. There- 
after, the plaintiff filed the present suit pray- 
ing for an injunction. The defence of the 
Municipal Board was that after the grant of 
1947, the plaintiff was given a lease in res- 
pect of the land in dispute, except a lane, 
in 1955. The case of the Municipal Board 
was that in 1955, a number of plots were 
carved out with a lane in between and out 
of those plots, two plots Nos. 89 and 40, 
measuring 20 feet by 40 feet and 20 feet by 
88 feet respectively were given on lease to 


the plaintiff Jagannath and his father Bal- 
labh Das. It was also alleged that there 
existed no construction on the lane which 


was provided in the new plan. 


2. The trial Court held that the 
notice issued by the Executive Officer was 
invalid as he had no authority to issue a 
notice under Section 211 of the Act at the 
relevant time, but on the finding that the 
plaintiff was given no right in the land in 
dispute under the new lease, dismissed the 
suit. The plaintiff filed an appeal. In ap- 
peal the Court disagreed with the trial Court 
in regard to its finding about validity of 
the notice and held that the notice issued 
by the Executive Officer was valid. How- 
ever, it agreed with the trial Court’s find- 
ing that the rights of the plaintiff were gov- 
erned not by the grant of 1947 but by 
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the lease of 1955, and- as such he had no 
right in the land ‘on which the disputed 
construction stood. The appellate Court 
further held that the disputed construction 
amounted to encroachment over municipal 
land which was ges of a streef The court, 
therefore, refused to grant the injunction 
and upheld the decree of the trial court. 


8. In appeal again the appellant 
has challenged the validity of the notice on 
the ground that the Executive Officer, on 
the relevant dates, had no power to issue the 
notices as the power to issue a notice under 
Section 211 of the Act was not contained in 
Schedule II of the U., P. Municipalities Act. 
The contention of the learned counsel for 
the respondent, on the other hand, is that 
the first as well as the second notice was 
issued in exercise of the powers delegated 
to the Executive Officer under the bye-laws 
framed by the Municipal Board under Sec- 
tion 298-J (c) of the Act. 

4, There is no controversy that on 
the relevant dates the power to issue notice 
under Section 211 read with Section 60 (1) 
(d) of the Act had not been conferred on 
the Executive Officer by its inclusion in 
Schedule II. But under Section 60 of the 
Act, a function of the Board can be dis- 
charged by the Executive Officer even if it 
is not included in Schedule II. -Under 

} of sub-section (1) of Section 60 are 
included the powers which are exercisable 
by the Executive Officer by their inclusion 
in Schedule II. Under Clause (f) any power 
not covered by Clauses (a) to (d) can be 
exercised by the Executive Officer if it has 
been delegated by the Board to him. Under 
Section 298-J (c) the Board has been given 

e power to make ba for protection 

om injury or interference of anything 
within the municipality being the property 
of the Government or of the Board, or be- 
ing under the control of the Board., Under 
bye-law No. 8, it was provided that no per- 
son shall without the previous permission in 
writing of the Municipal Board, build, dig 
foundation, cause to be built or erect any 
temporary or permanent structure on any 
road, patri, public place, street or land 
which is the property of the Committee or 
is under the control or management thereof 
or in any manner occupies such place. 

Under bye-law No, 4, the President or 
the Executive Officer may issue a notice re- 
goiiag removal or demolition within a speci- 

ed period of any encroachment or obstruc- 
tion, caused by any 


person in contravention 
of bye-law No. 8. i 


Hence, any case is 


` covered by bye-law No. 3, and the building 


amounts to encroachment on the street, the 
poneer > ied rot Doa mayor ele 
read with Section -J (c) and the bye-laws 
framed thereunder, will vest in the Ereet. 
tive Officer by virtue of Section 60 (1) ¢ 
of the Act read with bye-law No. 4 frame 
under Section 298-J (c) of the Act. 


_ 5. The notice issued by the Execu- 
tive Officer on 14.4.1960 was with specified 
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reference to bye-law No. 8 framed under 
Section 298-J (c). It was stated therein 
that the appellant had constructed behind 
his house on the public street a brick wall 
which had obstructed the public passage. 
Through the notice this particular construc- 
tion only which fell on the public stréet was 
directed to be removed. The first appellate 
Court, on a consideration of the evidence, 
came to the conclusion that the construc- 
tion or a portion thereof existed over a lane 
which was a public street within the 
definition of the word “street” given in the 
Act, It was on this ground that the Court 
below held the notice to be valid, This 
ndng of the first appellate Court is a find- 
ing of fact. It has not been shown to be 
erverse or otherwise bad so as to make it 
iable to be interfered with in second appeal. 
On this finding of fact, the view of the 
Court below that the notice issued by the 
Executive Officer was a valid notice cannot 
be held to suffer from any error of law. 

6. The plaintif had filed the suit 
for an injunction to restrain the Municipal 
Board from removing the constructions 
standing on the entire plot. As already 
seen, the notice of the Executive Officer 
directs the removal only o e brick 
wall behind the house of the plaintif lying 
on the lane. The plaintiff has thus failed to 
prove any threat to ang part of the house 
except the disputed wall and,. therefore, his 
suit for the issue of an injunction in regar 
to the entire house is misconceived. As re- 
gards the wall standing on the street, the 
plaintiff has not succeeded in proving that 
it stands on any land belonging to him. He 
has thus been rightly refused the decree of 
pernatan injunction even in respect of the 

rick wall on the street. The decree of the 
Court below is thus in accordance with 
wW. 

T; The appeal is without merits and 
is accordingly dismissed with costs. The 
interim order is vacated, f 

Appeal dismissed, 


—_———_——. 
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HARI SWARUP, J. 

Dev Vidyalaya Inter College, Taruli, 
Petitioner v. Dr. C. M. Bhatia and others, 
Respondents. 

Civil Misc. Writ No. 990 of 1971, D/- 
29-3-1971. 

(A) Education — U. P. 
Education Act (2 of 1921), 
Selection of an institution as 
holding an examination — No legal right 
is conferred on the selected institution, 
rather an obligation is cast on it — With- 


Intermediate 
S. 11 (8) — 
Centre for 


drawal of selection cannot be challenged 
by a writ petition. (X-Ref.— Constitution 
‘of India, Art. 226). AIR 1962 SC 1044, 
Followed. (Para 2) 
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(B) Education — U. P. Intermediate 
Education Act (% of 1921), S. 11 (8) — 
Both selecting and withdrawing selection 
of examination ċentre is administrative act 
— Party affected by withdrawing selection 
need not be given opportunity of hearing. 
AIR 1962 SC 1110, Distinguished. 


(Para 4) 

Gases Referred: Chronological „Paras 
(1962) AIR 1962 SC 1044 (V 49) = 
Calcutta 


(1962) Supp 8 SCR 1, 
Gas Co. a Ltd. v. State of 
__ West Bengal 
(1962) AIR 1962 SC 1110 (V 49) = 
(1962) Supp 8 SCR 86, The Board 
of High School and Intermediate 
Education v. Ghanshyam 


Sirish Prasad, for Petitioner; Standing 
Counsel, for Respondents. 


ORDER :— Dev Vidyalaya Inter Col- 
lege, Taruli, district Faizabad, is an educa- 


tional institution recognised under the 
Intermediate Education Act, 1921  (herein- 
after referred to as. the Act). By a letter 


dated 18th January, 1971, the _ petitioner 
institution was informed that it had been 
selected as a centre for High School Exa-' 
mination, 1971, of the Board of pa 
School and Intermediate Education. Su 
sequently, by a letter dated 27-1-71 the 
petitioner was informed that the examina- 
tion will be held at another institution, the 
Baldeo Vidyapith Inter College, opposite 
party No. 4. The petitioner has challeng- 
ed this order on various grounds, viz., that 
the order is without jurisdiction as it had 
not been passed by the Board, that if the 
order be deemed to be passed under Sec- 
tion 11 (8) of the Act it would be bad as 
it had not been actually passed by the 
Chairman, that before passing of the order 
the petitioner was not granted an oppor- 
tunity of showing cause and that the order 
was passed mala fide and under political 
pressure. The respondents, on the other 
hand, have contended that both the earlier 
and the impugned orders were passed by 
the Chairman of the Board in exercise of 
the powers under Section 11 (8) of the 
Act bona fide and that there was no ques- 
tion of granting any opportunity of hearing 
piiér to the passing of the order withdraw- 
ing the order appointing the petitioner in- 
stitution as centre for High School Exami- 
nation. Objection has also been raised on 
behalf of the respondents that the peti- 
tioner has no legal right to maintain this 
petition. 7 

2. A person can approach this 
Court under Art. 226 of the Constitution 
only if by the impugned action of the res- 
pondent some legal right of his is infring- 
ed. The right which the petitioner claims 
to have been violated by the order of oppo- 
site party No. 1 dated 27-1-71 is the alleg- 
ed right which was conferred on it by its 
being recognised as a centre for the hold- 


ing of the High School examination. But 
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it appears from the various provisions of 
the Act and the Sp eg amed there- 
under that merely by getting selected as 
a centre for the holding of an examination 
no legal right is conferred on the selected 
institution, rather an obligation is cast on 
it.. The power to hold High School exa- 
mination is vested in the Board. Sub-sec- 
tion (3) of Section 7 of the Act provides 
that subject to the provisions of the . Act, 
the Board shall have the power to conduct 
examination at the end of High School 
and Intermediate courses. Regulation 8 (h) 
of Chapter VIII of the Regulations provides 
that every recognised institution shall, on 
demand, by the Board/Department, place 
its staff, building, furniture, etc., at the 
disposal of the Board for the purpose of 
conducting the Board’s examination. These 
provisions in effect place an obligation on 
every recognised institution to make avail- 
able its building etc., to the Board for the 
purpose of conducting examinations. There 
‘fis nothing in the Act or the Regulations to 
show that by the placing of this obligation 
on an institution any legal right accrues in 
favour of that institution the injury of 
which may be actionable or which may 
give it the right to demand that the exa- 
|mination must be held at the institution. 
As held in “Calcutta Gas Co. (Prop.) Ltd. 
v. State of West Bengal”, AIR 1962 SC 
1044, it is implicit in the exercise of the 
extraordinary jurisdiction under Art. 226 
of the Constitution that the relief asked 
for must be one to enforce a legal right. 
It has not been shown ‘that there has been 
any infringement of a legal right of the 
petitioner in this case. The petition is, 
therefore, not maintainable, 


8. Even if it be taken that the 
petition is maintainable for the relief claim- 
ed, the petitioner has failed to establish 
that the order was beyond the jurisdiction 
or authority of opposite party No. 1. Sec- 
tion 14 of the Act provides for delegation 
of Board’s power to Committees. Chapter 
VI, Regulation 2 (h) provides that it shall 
be the duty of the Examination Committee, 
subject to the sanction and control of the 
Board, to propose the opening and closing 
of centres of Examination. The final order 
has to be passed by the Board itself, “in 
exercise of its power under Section 7 (4) 
of the Act which provides that the Boar 
shall have the power to recognise institu- 
tions for the purpose of its examinations. 
Chapter XII, Regulation 2, provides that 
the Board’s examinations shall be held in 
such centres, on such dates, and at such 
‘times as the Board may from time to time 
decide. Section 11 (8) of the Act provides 
that in any emergency arising’ out of the 
administrative business of the Board which, 
in the opinion of the Chairman, requires 
that immediate action should be taken, the 
Chairman shall take such action as he 
deems necessary and report the action 
taken to the Boatd at its next meeting, 
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4, The opening of an examination 
centre in an institution as also the with- 
drawal of that order will be nothing but 
the exercise of the administrative business 
of the Board. It requires no decision on 
the rights of any parties. The Examina- 
tions Committee is only a recommendatory 
body. It acts under the control of the 
Board. As the order about opening or the 
closing of an examination centre is ad- 
ministrative in nature, the Chairman or the 
Board cannot be barred from subsequently 
reconsidering the matter and changing the 


decision. Learned ‘counsel for the peti- 
tioner, relying on “The Board of High 
School and Intermediate Education v. 


Ghanshyam”, AIR 1962 SC 1110, contend- 
ed that the power of the selecting exami- 
nation centres is not an administrativ 
power and therefore, Section 11 (8) will 
give no authority to the Chairman to pass 
the order. In the case cited, a penalty 
was to be imposed on students using unfair 
means at the examinations and it was held 
that the power exercised by the Board in 
such cases was a quasi-judicial power. The 
principles laid down in that case if applied 
to the present case show that the 
power exercised by the respondent No. 1 
was only an administrative power. The 
Board has only to select a place for hold- 
ing the examination and. the institution so 
selected has by virtue of the provisions of 
the Regulations and the Act bound to pro- 
vide accommodation and facilities for hold- 
ing the examination. If the Board could 
order the holding of examination at a parti- 
cular piece it could also rescind that order 
and change the centre in exercise of its 
powers. Respondent No. 1 had thus the 
jurisdiction to pass the impugned order 
under Section 11 (3) of the Act. As the 
order was only an administrative order and 
no right of the petitioner was being affect- 
ed there was no question of affording the 
petitioner any ‘opportunity of being heard 
or of showing cause prior to its being 
passed, 


5. As regards the actual passing of 
the order by the Chairman and consulta- 
tion of the Examinations Committee, it was 
alleged in the petition that the impugned 
order was passed by the Board. In the 
counter-affidavit it was stated that the order 
was passed by the Chairman in exercise of 
the powers under Section 11 8) of the Act. 
This fact was not denied in the rejoinder- 
affidavit but it was alleged that the Chair- 
man had passed the order without afford- 
ing the Dentianer an opportunity of bein; 
heard and without getting the opinion o 

e Examinations Committee about the 
closing cf the centre. In the petition, how- 
ever, it was not stated that the matter was 
not placed before the Examinations Com- 
mittee. In the counter-afidavit it was 
stated that the Examinations Committee 
sent its proposal for opening and closing 
of the centres. Learned counsel for the 
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petitioner has contended that this allega- 
tion in para 7 of the counter-affidavit does 
not mean that the report was actually sent. 
Even if it be taken that this does not prove 
that it was sent, it does not prove the peti- 
tioner’s case without any positive allega- 
tion to that effect that the Examinations 
Committee was not consulted or its opinion 
was not sent to the Chairman and consider- 
ed. In paragraph 9 of the rejoinder-affida- 
vit only it was stated that the matter of 
cancellation of centres was never placed 
before the Examinations Committee, but no 
record has been indicated on the basis of 
which this allegation was made. 

: s regards the question of the 
order being passed mala fide, the only alle- 
gation is as contained in paragraphs 16 and 
17 of the petition. It was alleged therein 
that Sri Jairam Verma, who was the Chair- 
man of the Bharatiya Kranti Dal in Janu- 
ary, 1971 and an ex-Minister in the State, 
had exercised an influence on the Director 
of Education, Dr. C. M. Bhatia, and he 
passed the order of withdrawal under that 
pressure, paragraphs 16 and 17 of the peti- 
tion were, however, sworn by the petitioner 
on the basis of information received and 
peel of papers. Neither the names of 

e persons who supplied the information 
have been given, nor have any papers been 
placed on the basis of which this informa- 
tion may have been gathered by the peti- 
tioner. The allegation was denied in the 
counter-affidavit. In ‘the _ rejoinder-affidavit 

o the source of the information has not 
been disclosed. No reliance can, there- 
fore, be placed on this allegation. 

7. In the result, the petition fails 
and is dismissed, but in the circumstances 
of the case parties will bear their own costs. 

C Petition dismissed, 


Preceenenemein anaes 
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S. N. DWIVEDI AND R. L. GULATI, JJ. 
Onkar Nath Jain, Applicant v. U. P. 


Co-operative Cane Union’s Federation Ltd., 


Lucknow, -Opposite Party. 

Civil Revn. No, 218 of 1966, D/- 22- 
8-1971, against order of J. S. Srivastava, 
Civil J., Agra, D/- 10-11-1965. 

Arbitration Act (1940), S. 834 — Order 
staying suit — Failure of party to take pro- 
per steps — Stay order when to be recalled. 

There may be four kinds of arbitration 
clauses: (i) the clause may pou for arbi- 
tration by an arbitrator to be appointed by 
the plaintiff; (ii) it may provide for arbitra- 
tion by an arbitrator to be appointed by 
the defendant; (iii) it may provide for arbi- 
tration by arbitrators to be appointed by 
both; and (iv) it may provide for arbitra- 
tion at the instance of either party, by an 
arbitrator named. therein. ere the suit 
is stayed on account of the second class of 
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the arbitration clause, the stay order should 
be recalled if the defendant has failed to 
appoint an arbitrator within a reasonable 
time. If the arbitration clause is of the 
first variety, the stay order should not be 
recalled on the plaintifs failure to appoint 
an arbitrator within a reasonable time. He 
cannot take advantage of his own wrong. 
In the third class of cases the court may 
recall the stay order where.it appears that 
the defendant has failed to take steps for 
starting the arbitration proceedings, In the 
fourth class of cases the stay order should 
not be recalled even though the defendant 


has not taken the initiative to start the 
arbitration proceedings, for the proceedings 
could be started independently at the in- 
stance of the plaintiff himself. AIR 1914 
All 275, Referred. (Para 4) 
Cases Referred: | Chronological Paras 


(1965) AIR 1965 All 561 (V 52), 
General Assurance Society Ltd. v. 


Mohd. Salim 
(1955) AIR 1955 All 512 (V 42) = 
1955 All LJ 875, A. K. Moitra v. 


Ministry of Defence, Union of India 7 
(1938) AIR 1938 Mad 205 (V 25) = 
1938-1 Mad LJ 88, Mohd. Mohi- 
deen Nachiar v. Muhammad Naina 
Maracair 
(1914) AIR 1914 All 275 (V 1) = 
12 All LJ 757, Sheobabu v. Udit. 
Narain 8, 5 


Ambika Prasad and Prakash Gupta, 
for Applicant; S. N. Kacker, S. K. Suri, 
U. K. Srivastava, N. K. Rai and R. N. Bhal- 
la, for Opposite Party. 


DWIVEDI, J.:— The plaintiff-appli- 
cant instituted -a suit in the court of the 
Civil Judge, Agra, against the defendant- 
opposite party for recovery of a certain 
amount. The claim was based on a con- 
tract between. the parties. The defendant 
made an application under Section 34 of 
the Arbitration Act for stay of proceedings 
in the suit. It was alleged that the con- 
fract contains an arbitration clause which 
provides for settlement of disputes arising 
out of the contract by the Cane Commis- 
sioner, U. P. or an arbitrator appointed by 
him. After hearing the parties, the Civil 
Judge stayed the proceedings in the suit. 
This order was made on February 4, 1968. 


2. More than two years thereafter 
the plaintiff applied to the Civil Judge for 
recall of the stay order on the allegation 
that the defendant has not done all that 
was necessary to be done by him for proper 
conduct of arbitration proceedings. The 
Civil Judge did not accept the contention 


of the plaintiff. He held that the plaintiff 
should have taken steps to bring about 
arbitration, So he dismissed the applica- 
tion. is revision is filed against the 


order of the Civil Judge. _ 
The revision was in the first in- 


3. 
stance listed before a Single Judge. Before 
the Single Judge the plaintiff relied on a 
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decision of Mr. Justice Piggott in Sheobabu 
v. Udit Narain, AIR 1914 All 275, in sup- 
port of his contention. According to Mr. 
Justice Piggott if after stay of proceedings 
under Section 34, the defendant does not 
take steps to bring about arbitration, the 
stay order should be vacated and the suit 
should be heard. The learned Single Judge 
felt difficulty in sharing the view of Mr. 
Justice Piggott and has accordingly referred 
e revision to a larger Bench, is revi- 
sion is now listed before us for decision. 


4. We shall first consider the pro- 
blem without the aid of precedents. There 
may be four ki of arbitration clauses: 

(i) the clause may provide for arbitra- 
tion by an arbitrator to be appointed by 
the plaintiff; 

(ii) it may provide for arbitration °by an 
arbitrator to be appointed by the defend- 
ant; 

(iii) it may provide for arbitration by 
arbitrators to be appointed by both; and 

(iv) it may provide for arbitration at 
the instance of either of them by an arbi- 
trator named therein. 

ere the suit is stayed under Section 34 
of the Arbitration Act on account of the 
second class of ‘the arbitration clause, we 
think that the stay order should be recalled 
if the defendant has failed to appoint an 
arbitrator within a reasonable time. If the 
arbitration clause is of the first variety, the 
stay order should not be recalled on e 
plaintiffs failure to appoint an arbitrator 
within a reasonable time. He cannot take 
advantage of his own wrong. So he can- 
not ask the Court that the stay order should 
be recalled because the defendant has not 
taken steps to compel him to appoint „an 
arbitrator or to get the case referred to 
arbitration through the court. In the third 
class of cases the court may recall the 
stay order where it appears that the defen- 
dant has failed to take steps for starting the 
arbitration proceedings. In the fourth class 
of cases, we think that the stay order 
should not be recalled even though the 
defendant has not taken the initiative to 
start the arbitration proceedings, for the 
proceedings could be started independently 
at the instance of the plaintiff himself. He 
is blameworthy. The arbitration clause in 
the present case is of the fourth class. It 
reads: 

“All the cases of dispute relating to the 
supply, etc., of the above will be referred 
to the Ganna Ayukta (Registrar, Cane Co- 
operative Societies, U. P.) for arbitration 
and his decision or the decisions of the 
arbitrator appointed by him in the matter 
shall be final and binding on both the 
parties,” 

It is clear from this clause that either party 
can go to the Ganna Ayukta and seek arbi- 
tration. It is also clear from the language 
of this clause that the party oa is 
to refer the dispute to the arbitrator. It 
cannot be assumed that the parties intend- 





-tents of the clause are 


A.I. R, 


ed by this clause that the party who is not 
aggrieved should refer the dispute for arbi- 
tration to the arbitrator, 

5. Sheobabu’s case, AIR 1914 AN 
275, was decided under the Second Sche- 
dule to the Code of Civil Procedure. It 
has now been repealed and the case before 
us is covered .by the provisions of the Arbi- 
tration Act. The arbitration clause is not 
reproduced in the judgment. The con- 
so not mentioned 
in the judgment. If the arbitration clause 
was of the second variety mentioned by us, 
we have no difficulty in concurring with 
the view of Mr. Justice Piggott, but if the 
clause was of the first or the fourth variety, 
we find it difficult to share his view. Clause 
18 of the Second Schedule is similar to 
Section 84. The court ‘below in Sheo- 
babu’s case, AIR 1914 All 275, had dismiss- 
ed the suit on account of the arbitration 
clause. Mr. Justice Piggott held that the 
suit could not be dismissed on account of © 
the presence of an arbitration clause, There- 
after he proceeded to indicate the proce 
dure which the court below should follow. 
According to him, the court below should 
have acted in accordance with Clause 18 
of the Second Schedule. If the court was 
satisfied that clause 18 applied: 


“The order to be passed should have 
been one staying the suit, so as to give 
these defendants an opportunity of moving 
the Court in the proper manner to take 
action to bring the dispute before an arbi- 
tration tribunal properly constituted in ac- 
cordance with the agreement.” 

The learned Judge then went on to add: 


“If that party takes proper steps with. 
in reasonable time, the regular suit will re« 
main suspended while the arbitrationg) pro- 
ceedings continue, and if those proceédings 
eventuate in a decree of the Court, the 
suit would naturally be dismissed in the 
long run upon a finding that the matter in 
issue has been otherwise disposed of be- 


tween the parties. If, on the other - hand, 


the defendants, after pleading the agree. 


ment to refer to arbitration as a bar to the 
plaintiffs suit, themselves neglect to take 
any action in respect of it within such time 
as the Court may prescribe the presump- 
tion will be that const they were ready 
to obstruct the plaintiff's. suit by pleading 
the agreement, they are nevertheless as dis- 
satisfied as the plaintiff himself evidently 
with the agreement to refer to arbitration, 
and have no real desire or intention of get- 
ting that agreement enforced. In that case 
the Court will hold that the agreement hag 
become a dead letter, in view of the fact 
that neither party has any desire to enforce 
it and it will proceed with the trial of the 
suit in the ordinary manner.” 

These observations are „relied upon by 
counsel for the plaintiff. The observationg 
are obiter. It does not appear to us that 
Mr. Justice Piggott n P f to lay down 
universal rule applicable to cases with dif- 
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ferent facts and circumstances and varying 
arbitration clauses. It is not legitimate to 
say that where the defendant has obtained 
a stay order under Section 34 he should 
invariably apply to the appropriate Court 
that the arbitration agreement be filed in 
court. 

6. In our case the plaintiff had 
agreed to abide by the arbitration clause 
when _he entered into a contract with the 


defendant. There appears to be no reason 
why he himself should mot request the 
Ganna a to arbitrate in accordance 


with the arbitration chuse. He knows 
ievances. He can ventilate them before 
im and seek redress from him. The de- 
fendant does not know his grievances, and 
it cannot, therefore, take the initiative. 


7. Counsel for the plaintiff has 
relied on A. K. Moitra v. Ministry of De- 
fence, Union of India, 1955 All LJ 375 = 
(AIR 1955 AH 512) and Gen. Assurance 
Society v. Mohammad Salim, AIR 1965 AH 
561. Both these cases are distinguishable 
on facts and do not help him. 


8. Reliance has also been placed 
on Mohd. Mohideen Nachiar v. Muhammad 
Naina Maracair, AIR 1988 Mad 205. This 
decision also does not go to the length of 
saying that the defendant is under an obli- 

tion to initiate arbitration proceeding, if 
he has procured a stay order under S. 34. 


9. Counsel for the defendant sub- 
mitted that Section 34 does not cast a duty 
on the defendant to initiate arbitration pro- 
ceedings. Section 34 provides that when 
applying under Section 34, the defendant 
shall satisfy the court that he was, and sti 
remains, “ready and willing to do all things 
necessary to the proper conduct of the 
arbitration.” It has not been proved in 
this case that the defendant has failed to 
do all things necessary to the proper con- 


duct of arbitration. As already indicated, 
the plaintif was aggrieved. He should 
have, therefore, applied to the Ganna 


Ayukta for arbitration. He never so appli- 
ed. Accordingly it cannot be said that the 
defendant has in this case failed to do all 
things necessary to the proper conduct of 
the arbitration. 


10. In the result, the revision fails 
and is dismissed. , 
Revision dismissed. 
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C. S. P. SINGH, J. 


Mohd, Yasin and others, Appellants v. 
Abdul Wadood and others, Respondents. 


Second Appeal No. 158 of 1970, D/- 
19-8-1971, against judgment and decree of 
Civil J., Basti, D/- 30-8-1969. 
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Mohd, Yasin v. Abdul Wadood (C. S.P. Singh J.) (Prs. 5-10)-[Prs. 1-2] All. 571 


Tenancy Laws — U, P. Consolidation 
of Holdings Act (5 of 1954), Ss. 4-C and 
5 (c) (ii) — Permission is not necessary for 
transfer by a co-allottee of his entire share 
in plots in a particular village. Transfer 
by him without permission of only a part 
of his share in another village does not 
invalidste the former. (X-Ref.— Tenancy 
Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 1). 1968 
All LJ 223 & ATR 1969 All 526 (FB), Fol- 
lowed. W. P. No. 2126 of 1968, D/- 13-8- 
1969 (AIL), Correctness Doubted. 


The scheme of the Act is to treat each 
village or part thereof which is notified 
under Section 4 as a separato unit for pur- 
pose o: consolidation scheme. 

(Paras 4 to 6) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 All 526 (V 56) = 
1968 All LJ 1108 (FB), Ram Awa- 
lamb vy. Jata Shankar 
(1969) Writ Petn. No. 2126 of 1968, - 
D/- 13-8-1969 (AIL) 
(1968) 1968 All LJ 228 = ILR (1967) 
2 All 912, Ram Behari Shukla V. 
Munna Lal Shukla 5, 6 


R. S. Mehrotra, S. N. Kacker and Sri- 
dhar, for Appellants; G. P. Mathur and 
Ambika Prasad, for Respondents. 


JUDGMENT :— Yasin and his three 
brothers had been allotted a Chak in vil- 
lage Bangawan and another Chak in village 
Chaura. The plots comprised in the Chak 
of both the villages consisted of Bhumidhari 
and Sirdari holdings. Yasin wanted to 
transfer some plots comprised in his Chaks 
to his nephews and he moved an applica- 
tion fcr the grant of permission under Sec- 
tion 5 (e) (ii) of the Consolidation of Hold- 
ings Act (hereinafter referred to as the 
Act). The permission was accorded. 
sequently, however, he executed four 
deeds, viz. (Exts. 18 and 4) in respect of 
plots situate in village Bangawan and (Ex. 2) 
in respect of plots situate in village Chaura 

favour of persons other than in whose 
favour sanction had been accorded. It 
appears that, thereafter, he changed his 
mind and filed the present suit'for cancel- 
lation of the. sale-deeds executed in favour 
of verdees-defendants. He was joined in 
this stit by his other co-sharers. -The main 
contention on behalf of the plaintiff was 
that tke transfer was hit by Section 5 (c) (ii) 
of the Act inasmuch as the sale had been 
effecte] in favour of persons in. whose 
favour permission had not been accorded 
by the Settlement Officer, Consolidation. 
This was sought to be met by the defend~ 
ants cn the ground that inasmuch as the 
entire share of Yasin had been transferred 
no permission was necessary under Sec- 
tion 5 (c) (ii) of the Act. 


2. The lower eee Court has 
ultimazely upheld the sale deed except in 
respec: of the plot No. 100. The plaintiffs 
as such have filed the appeal against that 
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decision and the defendants a cross-objec- 
tion in respect of plot No. 100 


3. It has been contended on behalf 
of the appellants that inasmuch as a portion 
of plot No. 100 had not been sold all the 
sale-deeds were void as the entire holdings 
of Yasin have to be considered as one. As 
has been seen the holdings of Yasin fell in 
two villages, ie., Bangawan and Chaura 
which were for the purposes of revenue 
acts distinct from each other. It is dif- 
cult to see how holdings belonging to an 
individual in two different villages can con- 
stitute a single holding. Holding has been 
defined under Section 3 (4-C) of the Act as 
under: 

“(4-C)— “Holding” means a parcel or 

parcels of land held under one tenure ‘by 
a tenure-holder singly or jointly with other 
tenure-holders.” 
Before parcel or parcels of land can be held 
to be comprised in one holding it has to be 
seen as to whether they are holdings under 
one tenure. The word ‘tenure’ has not 
been defined in the Act and as such the 
common meaning of the word ‘tenure’ has 
to be imported. In Webster’s dictionary 
the following meaning to word ‘tenure’ is 
given: : 


“The act or right of holding property”. 
It would thus appear that the word ‘tenure’ 
means right under which a particular pro- 
perty or estate is held. This would indi- 
cate that the word ‘tenure’ signifies the 
particular rights, that is, Bhumidhari, Sir- 
dari or Asami rights under which the hold- 
ing is held. Thus, if a parcel or parcels of 
Jand are held as a Sirdari while the others 
are held as Bhumidhari or Asami rights 
they would constitute separate tenure. 


4, In the present case, the holdings 
of Yasin would as such divided into 
Bhumidhari and Sirdari tenure. But, that 
would not mean that the Bhumidhari, Sir- 
dari or Asami rights in different villages 
would all fall within a single tenure inas- 
much as it appears that the scheme of the 
Consolidation of Holdings Act is to treat 


each village or part thereof, which is notifi- 


led under Section 4 of thé Act, as a sepa- > 


rate unit for the purposes of the scheme of 
consolidation. This is clear from the provi- 
sions of Sections 5, 7, 8, 9 of the Act. The 
consolidation scheme is drawn up village- 
wise, that is, unitwise as defined under 
Section 3 (2-A), of the Act and the records 
and objections and proposals for the allot- 
nent of Chaks, confirmation of Chaks and 
preparation of the final revenue records 
are made up village wise. This would go 
to indicate that the word holdings has to 


be read with reference to each village and. 


the holdings of a tenure-holder in two sepa- 
rate villages cannot be treated to be single 
holding. Thus, even if a part of the hold- 
ing of village Bangawan had not been sold. 
it would not affect the sale in respect o 
village Chaura. 
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5. In village ‘Chaura the entire 
share of Yasin’ had been sold and as such 
no permission was necessary in view of the 
decision of this Court in Ram Behari Shukla 
v. Munna Lal Shukla, 1968 All LJ 228. 
Coming now to the holdings situate in vil- 
lage Bangawan, the contention is that, first- 
ly, that the sale has been effected in favour 
of the person not specified by the Settle. 
ment Officer, Consolidation in his order 
under Section 5 (c) (ii) of the Act and, 
secondly, that inasmuch as a portion of. plot 
No.: 100 has been left out of the sale-deeds 
was hit by Section 45A of the Act and was 
void. The sales in question would not 
come within the mischief of Section 54A 
in case the sales are not in respect of the 
entire holding of Yasin. From the sale- 
deeds (Exts. 1, 8 and 4), it: appears that 
Yasin had sold his entire share in the plots 
which are in the sale deeds. In the sale- 
deed pertaining to plot No. 100 there is a 
recital that the entire share in that plot is 
being sold, while setting out the area of 
plot No. 100 a smaller area than what is 
recorded in the revenue papers, has been 
given and this has led to the present argu- 
ment, 

This contention does not appear to be 
sound, as on a true interpretation of the 
sale deed it is clear that Yasin wanted to 
sell his entire share in plot No. 100. The 
mere fact that the area of that plot was 
not correctly set out cannot lead to the in- 
ference that his entire share in that plot 
has not been sold. Thus, the sale deeds in 
respect of village Bangawan including the 
one relating to pict No. 100 were valid and 
the lower appellate Court committed an 
error in setting aside the sale deed in res- 
pect of plot No. 100. 


6. After I had heard the arguments 
in the case and the case was marked for 
judgment, counsel for the appellant drew 
my attention to a decision of Hon’ble Satish 
Chandra, J. in Writ Petn. No. 2126 of 1968 


decided on 13-8-1969 (All) wherein the 
Division Bench decision in 1968 All 
LJ 2283 has been distinguished in its 

i the case of  co-sharers 


app cation to 
and the view taken that even in case a co- 
sharer transfers his entire share in his hold- 
ing even then permission would be neces- 
sary under Section 5 (c) (ii) of the Act, I 
am unable to see the distinction that has 
been drawn by Hon’ble Satish Chandra, J. 
The provision under Section 5 (c) (ii) of the 
Act is against the transfer of any part of a 
holding. The words used in this section 
are: “transfer by way of sale, gift or ex- 
change any part of his holding in the con- 
solidation area. The word ‘holding’ as has 
been seen is defined in Section 4-C as par- 
cel or parcels of Jand held under one tenure 
by a tenure-holder singly or jointly with 
other tenure-holders. : 
In order to appreciate the position of 


co-sirdar and co-bhumidhar in respect of 
their holdings it is necessary to look into 
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‘shall bear 


the provisions of the U. P. Zamindari Abo- 
lition and Land Reforms Act too. From the 
scheme of the Zamindari Abolition and 
Land Reforms Act it is clear that on the 
enforcement of the Act all tenancies, whe- 
ther they were being held singly or jointly, 
came to an end and fresh tenancies were 
granted under the Zamindari Abolition Act. 
The tenancies so granted made erstwhile 
holders tenants in common, ie, each co- 
sharer got a distinct title to his share in the 
holding and became a co-sirdar and co- 
bhumidhar of his share. ; 


Reference in this conneçtion may be 
made to the Full Bench case, in Ram Awa- 
lamb v. Jata Shankar, 1968 All LJ 1108 = 
(AIR 1969 All 526 (FB)). ` Although it 
deals with the case of members of a Joint 
Hindu Family and holds that each member 
became a tenant in common of the holding 
yet the principles laid down therein are 
applicable to all co-sirdars _and_co-bhumi- 
dhars. This position is further clear from 
the fact that a Sirdar can become a Bhumi- 
dhar of his share in the holding under 
Section, 187 of the U. P. Zamindari Aboli- 
tion and Land .Reforms Act and pay reduc- 
ed revenue for his share. The holding of 
the tenure-holder in case of joint tenancy 
would be his share and he would be Sirdar 
or Bhumidhar of his share and not that of 
the share of other co-share-holders. In 
case the entire holding, that is, his share 
as also the share of others was treated to 
be that of all the co-sharers it would not 
have been possible for one co-sharer to ac- 
quire separate rights. The Division Bench 
case has not made any distinction between 
cases of holding held singly and_those held 
jointly and I am bound by that decision. 


7. The a fails and is dismiss- 
ed. The cross-objection is allowed. Parties 
their own costs. Stay order is 
vacated, 


Appeal dismissed. 
acetate 


AIR 1971 ALLAHABAD 578 (V 58 C 160) 
V. G. OAK, C. J. AND S. N. KATJU, J. 

Smt. K, L. Sehgal, Appellant v. The 
Commissioner, Allahabad and others, Res- 
pondents. 

Special Appeal No. 1027 of 1969, D/- 
16-3-1971, from judgment and decree of 
Satish Chandra J., reported ia 1969 All WR 
(HC) 622. 

Houses and Rents — U., P. (Tempo- 
rary) Control of Rent and Eviction Act (8 
of 1947), S. 3 (8) — A revision under this 
section against an ‘order relating to permis- 
sion. to sue for eviction cannot be dismissed 
for default. 1969 All WR (HC) 622, Re- 
versed, (Para 18) 
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K. L. Sehgal v. Commissioner (Oak C. J.) (Prs. 6-7)-[Prs. 1-4] 


All. 578 


Cases Referred: Chronological Paras 
(1970) AIR 1970 All 1 (V 57) = 
1969 All LJ 87 (FB), Duryodhan v. 


_ Sita Ram 

(1969) AIR 1969 SC 1068 (V 5e) ==, 
(1968) 2 SCR 870, Commr. o 
Income-tax, Madras v, S. Chenni- 


appa 
(1969) 1969 All LJ 460 = 1969 AN 
WR (HC) 805, G. P. Dixit v. State 


of U. P. 

(1965) AIR 1965 All 547 (V 52) = 
1964 All LJ 75, Smt. Gajrani v. 
Smt. Ram Rati 4 

(1964) 15 STC 116 = 1963 All LJ. 
1044, Hindustan Metal Works v. 

Sales Tax Officer 7 


S. N. Kacker and Ravi Dhavan, for 
Appellant; K. M. Dayal, for Respondents. 
_ OAK, C. J.:— The main question 
raised in this special appeal is whether a 
revision. under Section 8 of the U. P. (Tem- 
porary) Control of Rent and Eviction Act 
ereinafter referred to as the Act) can be 
dismissed in default. The matter relates to 
a certain ` house at Kanpur, Dr. (Smt.) 
Mitter is the owner of the house; and Smt. 
Sehgal occupied a portion of the house as 
Dr. (Smt.) Mitter’s tenant. The landlady 
applied for permission, under Section 3 of 
the Act for eviction of the tenant. The 
Additional District Magistrate, 
passed an order on 9-12-1968 granting the 
requisite permission to the landi 
tenant filed a revision against 
tional District Magistrates order 
permission. The Commissioner, Allahaba 
fixed the hearing of the revision at Kanpur 
on 19-38-1969. When the Commissioner 
took up the case at Kanpur on 19-3-1989, 
no one appeared before him on behalf of 
the tenant-revisionist. The | Commissioner 
ek dismissed the tenant’s revision in 
efault. 


2. Against the 
order dated 19-8-1969, 
a writ petition. 
dismissed b 


8 


5 


Commissioner’s 
Smt. sig filed 
The writ petition has been 
a single Judge of this Court. 


Smt. Sehgal has, therefore, filed the pre 
sent special appeal. 
3 The main contention of Mr. 


Ravi Dhavan appearing for the appellant is 
that the Commissioner, Allahabad could not 
dismiss the appellant’s revision before hi 
in default. The revision had to be decid- 
ed on merits. On the other hand, Mr. K. 
M. Dayal appearing for respondent No. 3 
has supported the view taken by the learn- 
ed anal Judge that it was open to_ the 
Commissioner to dismiss the appellant's 
revision in default. 


4, In Smt. Gajrani v. Smt, Ram 
Rati, 1964 All L] 75=(AIR 1965 All 547) 
it was held by a Division Bench of this 
Court that Order 41, Rule 17, C.P.C. per- 
mits an appellate Court to follow the pro- 
cedure of Rule 80 and dismiss an appeal 
on merits even thous the appellant is -ab- 
sent. All that was decided in Smt. Gaj- 


574 All. [Prs. 4-12] ` 


. ranis case was that it is cpen to the appel- 
late Civil Court to dispose of a civil appeal 
on merits in spite of the appellanťs ab- 
sence. The problem in the instant case is 
the reverse. The question for considera- 
tion here is whether a revision can be dis- 
missed in default. 

5. In G. P. Dixit v. State of U. P., 
1969 All LJ 460 it was held by Satish 
Chandra, J. that if a power to dismiss an 
application for default of appearance is 
leemed to be in the Rent Control Officer, 
the reverse power would go with it. The 
Rent Control Officer has the requisite 
authority to set aside his earlier order dis- 
missing an application. The question that 
arose for consideration was whether the 
Rent Control Officer had the power to re- 
store an application that had been dismiss- 
ed in default. The Court was not directly 
concerned with the question of the compe- 
tence -of the Rent Control Officer to dis- 
miss an application for default of appear- 
ance of the applicant. Moreover, the Court 
was concerned with the proceedings before 
the Rent Control Officer. In the instant 
case we are concerned with the _ proceed- 
ings before the Comissioner under sub- 
section (3) of Section 3 of the Act. 

6. In Duryodhan v. Sita Ram, 
1969 All LJ 87 = (AIR 1970 All 1 (FB)) 
it was held by a Full Bench of this Court 
that the power of dismissal for non-appear- 
ance has been expressly conferred upon 
Election Tribunals under Sections 90 and 
92 of the Representation of the People Act, 
1951. The Court noticed that Orders 9 
and 17 of Code of Civil Procedure have 
been made applicable to trial of election 
petitions. Mr. K. M. Dayal conceded that 
the provisions of the Code of Civil Proce- 
dure do not in terms apply to proceedings 
Peor a Commissioner under Section 3 of 

e Act. 


7. In Hindustan Metal Works v. 
Sales Tax Officer, (1964) 15 STC 116 (Al) 
it was held by Manchanda, J. that Sec. 9 
of the U. P. Sales Tax Act, 1948 rules out 
ae Possibility of dismissal of an appeal for 

ault. 


8. It is settled law that a criminal 
appeal cannot be dismissed in default. A 
criminal appeal has to be disposed of on 
merits, On the other hand, a civil appeal 
may be dismissed in default. Order 41, 
Rule 17, C.P.C. provides for dismissal of 
an appeal for appellant’s default. This is 
an express provision in the Code of Civil 
Procedure. There is no such express pro- 
vision in the U. P. (Temporary) Control of 
Rent and Eviction Act. 

9. Mr. Ravi Dhavan relied upon a 
decision of the Supreme Court in Commr. 
of Income-tax, Madras v. S. Chenniappa, 
ATR 1969 SC 1068. In that case the 
Supreme Court had occasion to interpret 
Section 88 of the Indian Income-tax Act, 
1922. Sub-section (4) of Section 33 of the 
Indian Income-tax Act, 1922 ran thus:— 
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“The Appellate Tribunal may, after 
giving both parties to the appeal an oppor- 
tunity of being heard, pass such orders 
thereon as it thinks fit, and shall communi- 
cate any such orders to the assessee and to 
the Commissioner.” 

It was held by the Supreme Court that the 
scheme of the provisions of the Indian In- 
come-tax Act, 1922 relating to the Appellate 
Tribunal is that it has to dispose of an 
appeal by making such orders as it thinks 
fit on the merits, It follows from the 
language of Section 88 (4) and in particular 
the use of the word “thereon” at the 
Tribunal has to go into the correctness or 
otherwise of the points decided by the 
Departmental authorities in the light of the 
submissions made by the appellant, This 
can only be done by giving decision on the 
merits on questions of fact and law and not 
by merely disposing of the appeal on the 


ground that the party. concerned has failed | 
to appear. 
10. Section 8 of the U. P. (Tempo- 


rary) Control of Rent and Eviction Act 
deals with restrictions on eviction. Sub- 
section (1) of Section 3 lays down that no 
suit shall, without the permission of the 
District Magistrate, be filed in a civil Court 
against a tenant for his eviction except on 
one of the specified grounds. °Sub-sec- 
tion (2) of Section 8 states:— 

- “Where any application has been made 
to the District Magistrate for permission to 
sue a tenant for eviction from any accom- 
modation and the District Magistrate grants 
or refuses to grant the permission, the party 
aggrieved by his order may .... apply to 
the Commissioner to revise the order.” 


Sub-section (8) of Section 8 of the Act 
states: — 
“The Commissioner shall hear the 


appi aon made under sub-section (2).... 
and he may, if he is not satisfied as to the 
correctness, cele or propriety of the 
order passed by the District Magistrate or 
as to the reen arity of proceedings held 
before him, alter or reverse his order, or 
make such other order as may be just and 
proper.” 


11. In order to decide whether a 
revision under Section 8 of the Act can be 
dismissed in default, the entire plan of sub- 
section (8) has to be carefully examined. 
Sub-section (8) opens with the words: “The 
Commissioner shall hear the application.” 
Sub-section (8) further indicates that the 
Commissioner has to satisfy himself as to 
the correctness, legality or propriety of the 
order of the District Magistrate or as to the 
regularity of proceedings before him, Third- 
ly, it is mentioned in sub-section (8) that 
the Commissioner may alter or reverse the 
District Magistrate’s order or make such 
other order as may be just and proper. 


12. Now, it is obvious that the 
Commissioner cannot satisfy himself as 
regards the correctness, legality or propriety 
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of the District Magistrate’s order or as to 
the regularity of proceedings, unless the 
Commissioner examines e proceedings 
before the District Magistrate and goes 
through the revision application. Sub-sec- 
tion (8) contemplates three possible orders. 
The Commissioner may alter the District 
Magistrate’s order. The Commissioner may 
reverse the District Magistrate’s order. Or, 
the Commissioner may make such other 
order as may be just and proper. Obvious- 
ly, a decision altering or reversing the Dis- 
trict Magistrate’s order must be a decision 
on the merits of the case. It appears that 
the third alternative enabling the Commis- 
sioner to make such other order as may be 
just and proper is of the same nature. In 
other words, all these possible orders under 
sub-section (8) must be on the merits of 
the case. 


13. There is no indication in Sec- 
tion 3 of the Act that the Commissioner 
may dismiss a revision in default of the 
applicant. On the other hand, the entire 
plan of sub-section (8) indicates that the 
„revision application has to be disposed of 
on merits. The appellant is, therefore, 
right in her contention that the Commis- 
sioner of Allahabad was wrong in dismiss- 
ing the revision before him in default of 
the appellant. Since the Commissioner did 
not decide the revision in accordance with 
law, he will have to restore the revision 
and: dispose of it in accordance with law. 

14, The special appeal is allowed 
with costs against respondent No. 8. The 
writ petition is allowed with costs against 
respondent No. 8. We quash the Commis- 
sioner’s order dated 29-3-1969 (Annexure G 
to the Writ Petition), direct him to restore 
the revision to its original number, and 
dispose of the revision in accordance with 
aw. 

Appeal allowed. 


—_—— 


AIR 1971 ALLAHABAD 575 (V 58°C 161) 

S.. N. KATJU, J. 

Satyawati Devi, Applicant 
Srivastava, Opposite Party. 


Civil Revision No, 362 of 1969, D/- 
80-4-1971, from order of S. K. Srivastava, 
2ad Addl. Dist. J., Varanasi, D/- 9-12-1968. 

Provincial Small Cause Courts Act 
(1887), Sch. 2, Cl. 37 — Bar to entertain 
divorce suit — Small Cause Court Judge 
empowered under Section 3 (b) Hindu 
Marriage Act gets jurisdiction to try such 
suit, Then he acts only as judge taking 
cognizance of civil suits unrestricted by the 
Act even if he is described as Small Cause 
Court Judge. (X-Ref:— Hindu Marriage 
Act (1955), Ss. 3 (b), 33 and 19). AIR 1967 
All 156, Explained. (Paras 3 and 4) 


GO/GO/C976/71/JRM/S 


v. Ram Ji 


Satyawati Devi v. Ram Ji (Katju J) (Prs. 12-14)-[Prs. 1-3] AI. 575 


Cases Referred: Chronological Paras 
(1967) ATR 1967 All 156 (V 54) = 
1966 All LF 833, Shesh Narain’ v. 


Smt. Savitri 8 
G. P. Dikshit, for Applicant. 
ORDER:— This is a wifes application 

in revision which arises out of a suit for 
divorce brought by her husband Ramji Sri- 
vastava. The suit was instituted in the 
Court of Judge, Small Cause Court, Vara- 
nasi. The learned Judge decreed the suit. 
The applicant challenged the decree by way 
of revision before the 2nd Additional Dis- 
trict Judge, Varanasi. The only objection 
raised before the Court below was that the 
Small Cause Court Judge had no jurisdiction 
to entertain the suit. The learned Judge re- 
pelled the objection and dismissed the revi- 
sion. His order has been challenged in re- 
vision before me. 


2. Learned counsel for the appli- 
cant has contended that a suit for divorce 
is excepted from the cognizance of the Court 
of Small Causes under Clause (87) of the 
Second Schedule of the Provincial Small 
Cause Courts Act (hereinafter referred to as 
the Act). There is no doubt that a Small 
Cause Court Judge cannot take cognizance 
of a suit for divorce. 


3. It was held by . in 
Shesh Narain v., Smt. Savitri, (AIR 1967 
All 156), that where a petition under a 
Hindu Marriage Act is decided by a Small 
Cause Court Judge it can only be challenged 
in revision under S. 25 of the Act. In the afore- 
said case the petition for judicial separation 
under Section 10 of the Hindu Marriage 
Act was dismissed by the Judge Small Cause 
Court, Kanpur. Section 19 of the Hindu 
Marriage Act says that every petition under 
the Act “shall be presented to the District 
Court within the local limits of whose ordi- 
nary original civil jurisdiction the marriage 
was solemnised or the husband and wife re- 
side or last resided together.” The expres- 
sion ‘district court’ has been defined in Sec- 
tion 8 (b) of the Hindu Marriage Act. It 
says: 

“ District Court’ means, in any area for 
which there is a city civil court, that court 
and in any other area the principal civil 
Court of original jurisdiction, and includes 
any other civil court which may be speci- 
fied by the State Government b notifica- 
tion in the Official Gazette, as having juris- 
diction in respect of the matters dealt with 
in this Act.” 

Learned counsel for the applicant has 
admitted that, by a Governament notification, 
the Judge, Small Cause Court Varanasi, 
came within the category of a ‘District 
Court’ under the Hindu Marriage Act and 
he was thus empowered to dispose of the 
present petition before i It appears 
that the provisions of Section 33 of the Act 
were not brought to the notice of Oak, C. J. 
in the aforesaid case. Section 33 of the Act 
runs thus: 


Oak, C. 7 
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_ “A Court invested with the jurisdiction 
of a Court of Small Causes, with respect to 
the exercise of that jurisdiction, , and the 
same Court, with respect to the exercise of 
its jurisdiction in suits of a civil nature 
which are not cognizable by a Court of 
Small Causes, shall for the purposes of this 
Act and the Code of Civil Procedure be 
deemed to be different Courts.” 


The Small Cause Court Judge of Vara- 
nasi had been empowered to act as a ‘Dis- 
trict Court’ within the meaning of the Hindi 
Marriage Act and he could take cognizance 
of a petition for divorce, Such a suit could 
mot have been tried by the Small Cause 
Court Judge, but when . he tried it, as he 
had been empowered as a_ District Court 
within the meaning of the Hindu Marriage 
Act, he was acting not as a Court of Small 
Causes but as a Judge taking cognizance of 
a suit of a civil nature, While acting in 
such capacity his powers were not restrict: 
ed by the Act but were governed by the 
Code of Civil Procedure. Any decision by 
him as a District Court within the meaning 
of the Hindu Marriage Act could be sub- 
jected to appeal under Section 96 of the 
Code of Civil Procedure. Even though the 


ALR: 
case, AIR 


Ram Ji- (Katju J) ` 
Chief Justice in Shesh Narain’s 


‘1967. All 156 (Supra) took the view that a 


decision of the Small Cause Court Judge in 
a petition under the Hindu Marriage Act 
could . only be.subjected to revision under 
Section 25 of the Act and not by appeal it 
was accepted that the petition was properly 
filed before the Court of Small Causes. I 
have no hesitation in holding that the view 
taken by the Court below is correct.. There 
is no substance in the contention that the 
Small Cause Court Judge had no jurisdiction 
to try the suit. 

4, Learned counsel has also drawn 
my attention to the fact that the trial court 
judge is described as Small Cause Court 
Judge in his judgment and he has also sign- 
ed it as such. There is no denying the fact 
that the learned Judge was a Small Cause 
Court Judge. Mere description as such does 
not take away the fact that he was nying] 
the suit as a District Court within the mean- 
ing of the Hindu Marriage Act. ° 
; ; The application in revision fails 
and is dismissed. I make no order as to 
costs inthis Court, 
4 Petition dismissed. , 
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Civil Procedure Code (5 of 1908), Pre—See 
Interpretation of Statutes (Apr) 114B 


—S.9 — See Tenancy Laws — Andhra 
Pradesh (Andhra Area) Tenancy Act (18 
of 1956), S, 16 (1) (Mar) 87C (FB) 


—S. 9 — Jurisdiction of Civil Court — 
Ouster of — Tribunal when can exclu- 
sively decide existence of certain state of 
facts (Mar) 87A (FB) 
—S. 11—See also 

(1) Constitution of India, Art. 226 
(May) 169A 
(2) Tenancy Laws — A. P. (Andhra 
Area) Estates Abolition and Con- 
version into Ryotwari Act (1948), 
S. 15 (Aug).281A, B 


— S. 11—Execution proceedings—Prin- 
ciple of res judicata applies (Feb) 74A 
——S. 11—Res judicata - Essential condi- 
tions (Feb) 74B 
——S, 11—‘Heard and finally decided” — 
Execution petition — Order of dismissal 
merely saying that fresh execution might 
be filed after disposal of pending petition 
for amendment of decree schedules— 
Order is not one finally deciding matter 
in dispute after hearing parties 
. (Feb) 74C 
——S,. 11—“Heard and finally decided” — 
Petition for amenament of decree sche. 
duled dismissed on sole ground of want 
of jurisdiction in Court to entertain it — 
Cannot operate as res judicata 
(Feb) 74D 
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Civil P, ©. (contd.) . 
—-5, 11 — Two suits between same 
parties — Common issues, one trial, one 
finding and one judgment—Failure to file 
appeal against decision in one suit — No 
bar to appeal against another suit 

(June) 179C 
——S. 11 — Principles of res judicata — 
Applicability — Competency of original 
Court has to be considered — If decision 
of original Court is not within its juris- 
diction, fact that decision was confirmed 
in appeal or in writ petition will not 
make it valid and binding (Aug) 281C 
——S. 35 - Costs—Awarding of costs is a 
matter of discretion of Court (Feb) 41C 
——S. 47 and O. 20, R. 18 — Preliminary 
compromise decree for partition — Exe- 
cutability (Feb) 74F 
——S, 49 — Whether ‘execution applica- 
tion is finally disposed— Question has to 
be decided on consideration of circum- 
stances under which it is disposed of and 
not by nomenclature ‘closed’, ‘struck off’ 
or ‘dismissed’ (Oct) 336A 
——§. 48—Dismissal of execution appli- 
cation for default of decree-holder in pay- 
ing process fee terminates proceedings 
finally—Subsequent application for same 
purpose will be ‘fresh application’ for 
purpose of limitation (Oct) 336B 
——S.51 — See Partnership Act (1982), 
S. 25 (Feb) 58B 
——S, 96 — Decree-holder getting full 
satisfaction in decree recorded without 
notice to judgment.debter — Judgment- 
debtor not deprived of his statutory right 
to prefer appeal against order with which 
he feels aggrieved (July) 246A 
—S, 100—Finding of fact—Finding as 
to discharge of mortgage debt is one of 
fact (Nov) 368A (£B) 
—S, 107 — Appellate Court can either 
dismiss or dispose of appeal on merits in 
absence of appellant (June) 179B 
—S. 113 — See Constitution of India, 


Art, 228 (Oct) 839A, C 
——S, 115 
See (1) Ibid, O. 7, R. 11 (Sep) 313B 
(2) Ibid, O. £1, R. 40 (Feb) 58A 
—S, 141—Ibid, Q. 1, R. 10 (Oct) 332 
—S. 151—See also ` ; 
(1) Ibid, O. 39, R. 2 (Feb) 53 


(2) Tenancy Laws — A. P. (Telangana 
Area) Tenancy and Agricultural 

. Lands Act (1350), S. 32 (Nov) 376 
——Ss. 151, 152 and 158 — Substantial 
amendment of consent decree — Can be 
done only by consent of parties—Mutual . 
mistake.as to misdescription of property 
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Civil P, C.:(contd.) 
by parties — Court can correct under 
S. 152 (Feb) 74H 
+S, 152—See Ibid, S. 151 (Feb) 74H 
—S, 152—Clerical error -- Compromise 
decree — Land referred by old survey 
numbers instead of new — Error due to 
such mistake in schedules attached to 
compromise petition — It is a clerical 
error (Feb) 741 
——S. 153~—Ibid, S. 151 (Feb) 74H 
——O, 1, R. 9—See Ibid, O. 34, R, 1 

(Nov) ee (EB) 
`— 0O. 1, R, 10~See Ibid, O. 34, R. 1 

(Nov) 363B (£B) 
— 0O. 1, R. 10 — Fresh applications for 
amendment of plaint and addition of 
parties — Not barred by O. 9, R. 9 even if 
earlier applications for those purposes or 
for their restoration have been dismissed 

(O ct) 382 
——O. 2, R. 2 — Suit for possession as 
protected tenant — Subsequent suit for 
different relief—Not barred (Dec) 395B 
——O, 6, R. 14 — See Constitution of 
India, Art, 226 (Feb) 49 
—O. 6, R. 17 — See Ibid, O. 1, R. 10 
(Oct) 332 

—O. 6, R. 17 — When Full Bench has 
remitted case for its final disposal, plaint 
cannot be allowed to be amended which 
will have effect of getting over Full 
Bench judgment (May) 156B (£B) 
— 0.7, R. Il and S. 115 — Rejection of 
plaint should be of the whole of it only 


(Sep) 818B 
——O. 9, R. 9—See Ibid, O. 1, R. 10 
(Oct) 332 
—-O. 14, R. 1—Framing of issues 
(Dec) 408 
—— O. 20, R. 18 — See Ibid, S. 47 
(Feb) 74F 


—— O, 21, R. 30 — See Partnership Act 
(1932), S. 25 (Feb) 58B 
—— 0O. 21, R. 35 — See Tenancy Laws — 
A. P. (Andh, Area) Tenancy Act (1956), 
S. 16 (1) (Mar) 87D (FB) 
`” — O. 21, R. 40, 5:115 — Decree. holder 
applying for execution by arrest and de- 
tention of judgment. debtor — Objection 
that decree was not executable by arrest 
— Court dealing with objection also 
passing orders for arrest of judgment- 
- debtor—Order is not final and is open to 
revision (Feb) 58A 
——O, 21, R. 46 — Attachment of debt 
due to judgment-debtor is not illegal 
merely because application for attach- 

ment was made before it became due 
(May) 165A 


Civil P, C. (contd.) 

21, R. 46 — Attachment of a debt 
jointly due to a judgment-debtor with 
another is illegal (May) 165B 


—— 0, 21, R. 50 — See Partnership Act 
(1932), S. 25 (Feb) 58B 


——O, 21, R. 57 (Andhra Pradesh) Exe- 
cution application dismissed for default 
of decree. holder in paying process fee — 
Court is bound to order ceasing of attach- 
ment— Direction to continue attachment 
becomes without jurisdiction — Limita- 
tion for Subsequent execution application 
not saved (Oct) 386C 


——0O, 21, R. 57 (1) (Andh Pra) — Dis- 
missal of execution petition due to stay 
order does not put an end to attachment 


(May) 168 
——O, 21, R. 72 (2) — See Ibid, O, 21, 
R. 84 (2) (Dec) 392A 


——O. 21, R. 84 (2) — Deposit by decree- 
holder purchaser — Permissicn to bid 
granted under O. 21, R. 72—Express per- 
mission under O, 21, R. 84 not necessary 

(Dec) 892A 
—— O. 21, R. 90— -Irregularity in sale pro- 
clamation—Tom tom in village done — 
Failure to affix proclamation in Revenue 
Divisional Office —Effect (Dec) 392B 


——O, 21, R. 90—Material irregularity in 
sale proclamation—Sale—When set aside 

(Dec) 392C 
——O, 28, R. 8 — See also Houses and 
Rents—A. P. Buildings (Lease, Rent and 
Eviction Control) Act (1960), S. 10 

(July) 251B 
——O, 23, R, 8 — Consent decree—Exe- 





cutability (Feb) 74G 
. 80, R. 1— See Partnership Act 
(1932), S, 69 (2) (Feb) 638A 


——O. 84, R. 1 — Suit for recovery of 
mortgage debt by one of heirs of mort- ` 
gagee — Other co-heirs not joined within 
period of limitation—Suit is defective — 
Defect not curable under O. 1, Rr. 9 
and 10 (Nov) 363B (EB) 


-——O. 39, R. 1—Words ‘make such other 
order’ in the rule include power to 
appoint receiver for purposes stated in it 
— Appointment can be made even suo 
motu (Nov) 380 


——O. 39, R, 2 and S. 151—Order grant- 
ing temporary injunction—Impléementa- 
tion—There being no express provision in 
the Code Court can grant police aid — 
Order can be implemented under Art. 226 
of Constitution (Feb) 53 
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Civil P. ©. (contd.) 
—— 0O. 40, R. 1 
See (1) lbid, O. 39, R. 1 (Nov).380 
(2) Tenancy Laws — A. P. (Telan- 
gana Area) Tenancy and Agri- 
cultural Lands Act (1950) 5, 82 


(Nov) 876 . 


— oO, 4], R. 5 (1) — An appeal does not 
operate as stay of proceedings in execu- 
tion ii (July) 246C 


CIVIL SERVICES 


—Andhra Pradesh Civil Services (Classi. 
fication, Control and Appeal) Rules, R. 8 
(83)—See Constitution of India, Art. 811(2) 

(Jan) 1G (KB) 
—Andhra Pradesh Civil Services (Conduct) 
Rules (1964), R, 9 (7)—Provision applies 
only on proof that Government employee 
purchased properties benami in the name 
of his family members (July) 234D 
—— R. 28 — Acts committeed in contra- 
vention of Conduct Rules (1958) are 
punishable under 1964 Rules (July) 234C 


‘—Rndhra Pradesh Civil Services (Discipli- 
nary Proceedings Tribunal) Act (2 of 
1960), S, 7 — Provisions of Art. 20 (1) of 
Constitution are not applicable to pro- 


ceedings before Disciplinary Tribunal. 


constituted under the Act (July) 284A 
—Andhra Pradesh Public Service Com- 
mission Regulation (1963), R. 4 (2) —Chal- 
lenge that Commission has not followed 
proper procedure prescribed in R. 4 (2) — 
Commission becomes necessary party to 
proceedings (Jan) 1E (FB) 
—Reg. 15 (d)—Promotion of Telangana 
personnel after 1-11-56 — Consultation 
‘with Public Service Commission prior 
to reversion not necessary — But consul- 
tation will not vitiate reversion 

(Jan) 1D (#B) 


—Andh, Pra. State and Subordinate Ser. 
vices Rules, R. 10 (5)— Cannot be resorted 
to terminate temporary appointment and 
fill up that post by person who is unquali- 
fied for the job (Jan) 1J (EB) 


—Hyderabad Cadro and Racruitment Rules 
(4955)—Hyderabad General {Recruitment 
Rules (1955), Rr. 2and 8 — There can be 
ad hoc promotion of Tahsildars (of Telan- 
gana region) governed by Hyderabad 
Rules after 1-11.56 — Promotion made 
temporary or provisional after 1-11-56 
without process of selection cannot 
amount to permanent promotions 

: (Jan) 1B (FB) 


Civil Services — Hyderabad Cadre and 
Recruitment Rules (contd.) 
— Hyderabad General RecruitmentRules 
(1955), Rr. 2 and 3 — Promotion after 
1 11.1956, temporarily or permanently, of 
Tahsildar of erstwhile State of Hyderabad 
as Deputy Collector in State of A. P. — 
Consultation with Public Service Com- 
mission not necessary; (Jan) 1C (£B) 


—Hyderabad Gensral Recruitment ‘Rules 
(1955), R. 2 — See Hyderabad Cadre and 
Recruitment Rules (1955) 
(Jan) 1B, C (FB) 
——R.'3— See Hyderabad Cadre and 
Recruitment Rules (1955) ae 
> (Jan) 1B, C CB) 


—Special Rules for Andhra Pradesh State - 
Judicial Service, 14962, R. 4 (3) & (4) — See 
States Re-organisation Act (1956), S. 115 
(7) (Sep) 320C 


Constitution of India, Pre. and Art. 246 — 
Entry in Constitution list — Interpreta- 
tion should not be in narrow manner 

i (May) 145F 
——Art. 18—Section 2 of Public Employ- 
ment (Requirement as to Residence) Act 
(1957) being inseparable from rest of ` 
invalid portion does not survive 

i (Apr) 118A (FB) 
——Art. 14 


See also (1) (A. P. Agricultural Produce 
and Livestock) Market Act, 
(1963), S. 5 (2) (Nov) 853A 
(2) A. P. Kbadi and Village 
Industries Board Act 
(1959), S. 19 (1) 
(July) 255 
(3) Emergency Risks :(Facto- 
ries) Insurance Act (1962), 
S. 1 (3) (May) 145E 
——Art. 14 — Central Excises and Salt 
Act (1944), S. 3 read with Sch. 1, Item 38 
—Central Excise Rules (1944), R. 8 ()— 
Notification under No. 75, dated 30.4 1966, 
Proviso, Cl]. (7) —Violative, of Art, 14 
(Feb) 69A © 
——Art. 14—Ceniral Excises and Salt Act 
(1944), S. 3 read with Sch. I, Item 88— 
Central Excise Rules (1944), R. 8 (1) — 
Notification under, No. 75 dated 80.4.1966, 
proviso, Cls. 4 and 6—Validity —Violative 
of Art. 14 (Feb) 69B 
—— Art. 14 —Challenge to validity of Act 
on ground of denial of right of suit — 
Madras Land Encroachment Act (8 of 
1905) does not infringe Art. 14 
(Nov) 382 
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Constitution of India (contd.) i 

Art. 16-— See States Re-organisation 
Act (1956), S, 115 (Sep) 320E 
—— Art. 16 (1) — Equality of opportunity 
in matters relating to employment in- 
cludes both prior and subsequent matters 
such as initial appointment and promo- 
tion, ete. (Sep) 820D 


— Art. 19 — See Emergency Risks (Fac- 
tories) Insurance Act (1962), S. 1 (3) 
(May) 145D 
—— Art. 20 (1)—See-Civil Services—A. P, 
Civil Services (Disciplinary Proceedings 
Tribunal) Act (1960), S. 7 (July) 234A 


——~Art. 31 —See Emergency Risks (Fac- 
tories) Insurance Act (1962), S. 1 (8) 
(May) 145D 
Art, 35 (b)—Mulki rules having satis- 
fied the test under Art. 16 (8) continue in 
force after Constitution and do not lose 
validity on account of reorganisation of 
State (Apr) 118B (FB) 
~——-Arts. 162, 8309 —States Reorganization 
Act (1956), Ss, 119, 115 (7) Proviso, 116 — 
Formation of Andhra Pradesh — No inte- 
grated rules made for promotioa of Tah- 
sildars of Telangana and Andhra regions 
State has executive power under Arti- 
cle 162 and also inherent power to appoint 
and promote Tahsildars of erstwhile State 
of Hyderabad temporarily as Deputy 
Collectors — Service Rules made under 
Art. 309, Proviso by Raj Pramukh — Ap- 
plicability—Ss, 115 (7) Proviso and 116— 


Effect (Jan) 1A (FB) 
— Art, 226 - 

See also (1) Civil P. C. (1908), O. 39, 

R. 2 (Feb) 53 

(2) Evidence Act (1872), S. 123 

(June) 196 

(8) Motor Vehicles Act (1939), 

S. 48 (Aug) 265B 


~——~Art. 226—Joint Writ Petition — Peti- 
tion signed by one petitioner for himself 
and “on behalf of others’—‘‘Authorisation 
letter” signed by others not complying 
with rules — Petition held not properly 
filed . (Feb) 49 
——Arts. 226, 265—Central Excise Rules 
(1944), R. 8 (1) — Nolification under, 
No. 75 D/- 30-4-1966, Proviso, cls. 4, 6, 7 
-~Imposition and collection of duty under, 
held to be without jurisdiction and un- 
authorised by law — Petitioner is entitled 
’ to order for refund (Feb) 69C 
Art. 226—High Court will not decide 
disputed question of fact (Apr) 118 (EB) 
~-= Art, 226 — Other remedy — Poverty 
is no ground for not availing of remedy 
provided by Statute—High Court, how- 





Constitution of India (contd.) 
ever, disposed of writ petition on merits 
as it was pending before it from four 
years ` (Apr) 188B 
— Art. 226 — Res judicata — Question 
concluded between parties in previous - 
writ petition is binding in subsequent 
writ petition Š (May) 169A 
—— Art. 226 — Absence of legal right in 
petitioner— He cannot move High-Court 
for issue of a writ directing governmental 
authorities to conform to rules in Finan. 
cial Code (Sep) 302 
— Art. 226 —Objection as to jurisdiction 
of Tahsildar and Revenue Divisional 
Officer to entertain application for fixa- 
tion of fair rent — Not permitted to be 
raised for first time in writ proceeding 
(Sep) 805A 
— Art. 226 — Promotions made disregard- 
ing seniority list — High Court under 
Art, 226 would not adjust seniority but 
give directions to authorities concerned 
(Sep) 820F 
—Art. 226 —Issue of Writ—Unexplain- 
ed delay—No writ—Time spent in proper 
departmental representations, etc.— Con- 
donation of delay (Sep) 320G 


——Art. 226 — Petition for certiorari— 
Order complained of manifestly erroneous 
or without jurisdiction or affecting funda- 
mental rights— Petition not to be rejected 
on ground of delay (Sep) 320H 


-— Art. 228 — While under S. 118, Civil 
P. C — Court can refer a case to High 
Court only if it finds a provision to be 
invalid, under Art. 228 Court has to refer 
case without even investigating into ques- 
tion of vires (Oct) 889A 


——Art, 228 — Validity of enactment 
challenged on grounds other than -its 
offending provisions of . Constitution— - 
Case falls under S. 118, C. P. C.—Validity 
attacked because of its offending provi- 
sions of Constitution—Case falls under 
Art. 228 (Oct) 339B 


—Art. 234 — Word ‘appoint’ means 
initial appointment and not ‘promotion 
from lower cadre to higher cadre 
(Sep) 820A 
——Arts. 234 and 235— Article 234 applies 
to initial recruitment to post of judicial 
service — Article 235 applies to cases of 
promotion—Power of effecting promotion 
vests in High Court (Sep) 320B 
Art, 235 — See Ibid, Art, 234 
(Sep) 320B 
— Art. 245—See Emergency Risks (Fac- 
tories) Insurance Act (1962), S. 3 (8) (I) 
(May) 1451 
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Constitution of India (contd.) 
—— Art. 246 — See Ibid, Pre (May) 145F 
—— Art, 265 — See Ibid, Art. 226 


(Feb) 69C 
—~— Art. 309 


See also (1) Civil Service — Hyderabad 
Cadre and Recruitment 
Rules (1955) 
(Jan) 1B (KB) 
(2) Constitution of India, Arti- 
cle 162 (Jan) LA (FB) 


` — Art, 809 — (A. P.) G. O. Ms. 1206 Re- 
venue dated 31-7-64, has not been issued 
under Art. 309 proviso — It cannot affect 
special rules of recruitment made by G. 
O. 170 of 1962 (Jan) 1K (FB) 


Art, 309—Variation of conditions of 
service — Category from which promo- 
tions have to be made, so widely extended 
as to seriously affect chances of promo- 
tion — It amounts to variation of condi- 
tion of service to the disadvantage of 
Government servant (Jan) 1L (FB) 


——Art. 311 — Temporary or provisional 
appointment — Mere continuance in cer- 
tain posts for a considerably long time 
does not make holder’s appointmints per- 
manent—Nor does it mean that they were 
found suitable for the job . (Jan) 1F(FB) 


—Art. 311 — Failure to supply. to de- 
linquent servant copy of recommendations 
made by Domestic Tribunal in regard to 
punishment contravenes Art. 311 
(July) 234E 
——Art. 311 (2) — Reduction in rank— 
Reversion of Government servant having 
no right to substantive post on ground of 
unsuitability — No stigma is cast upon 
him:— No ‘reduction in rank’ within 
Art. 311 (2) or R. 8 (8), A. P. Civil Services 
(Classification, Control and Appeal) Rules 
(Jan) 1G (EB) 
——Art. 311 (2) — Reduction in rank — 
Reversion of Government servant with- 
out giving any reasons—But Government 
stating in counter affidavit that he was 
not found fit by ‘Public Service Com- 
mission — Reversion held amounted to 
reduction in rank as stigma was cast 
(Jan) 1H (FB) 
—Art. 858 — See Emergency Risks 
(Factories) Insurance Act (1962), S. 1 (3) 
(May) 145C, D 
—Sch. 7, List I, Entry 47 — Emergency 
Risks (Factories) Insurance Act (1962), 
S. 11 — Power under, to realise evaded 
insurance premium after expiry of insur- 
ance period — Power not ultra vires 
Entry 47 (May) 145G 





-Pradesh 


Contract Act (9 of 1872), S. 17 (2) — See 
Insurance Act (1938), S. 45 (Feb) 41A 
——S, 45 — See Civil P. C, (1908), O. 34, 
R.1 (Nov) 368B (EB) 
—S. 51—See Specific Relief Act (1877), 


S. 22 (Aug) 279 
——S. 55 — See Specific Relief Act (i963), 
S. 20 (Sep) 293B 


——S, 178 — Pledgee- Bank is not entitled 
to invoke aid of the section where it ‘was 
negligent in not verifying authority of 
agent to pledge (Aug) 287B 


COURT-FEES AND SUITS 
VALUATIONS 


—Andhra Pradesh Court-fees and Suit 
Valuation Act (7 of 1956), S. 4 — See Ibid, 
S.8 (Apr) 114A 
—Ss. 8 and 4 — Under memorandum of 
compromise on which compromise decree 
is passed plaintiff to repay money to de- 
fendant—Memoradum is not chargeable 
(Apr) 1144 
——S. 26 (a) — ‘Plaintiff’s title to the 
property is denied” — Denial must be 
gathered from plaint alone and not from 
written statement (Apr) 142A 
——S. 47—See ibid, S. 49 (June) 177 
——- S: 49 — Court-fee is payble under 
S. 47 where subject-matter of appeal is 
not capable of valuation and is not speci. 
fically provided for (June) 177 


Criminal Procedure Code (5 of 1898), 
S. 4 (1) (1)—See ibid, S. 156 (Jan) 29 
—S. 5 (2)—See ibid, S. 156 (Jan) 29 
—Ss. 156, 4 (1) (1), 5 (2), 173 — Power of 
police officer to investigate —. Offence 
punishable under Section 7 (1) (a) (ii) of 
Essential Commodities Act (1955)— Police 
officer can investigate and file charge 


sheet (Jan) 29 
——S. 173—See ibid, S. 156 (Jan) 29 
——S, 241—See ibid, S. 587 a 48 
——S, 251—See ibid, S. 587 (Feb) 48 


——S. 517— Property confiscated under 
Customs Act — Power of Court to order 
its return to accused acquitted of offence 
under that Act (Oct) 845D 
Ss, 537, 251, 241— Effect of non-com. 
pliance with S. 251 — Warrant case tried 
as summons case—It is illegality and not 
irregularity curable under S. 537 

(Feb) 48 
Custom—Marriage — Widow marriage in 
Udiki form is customary among Munnur 
Kapus of the Telangana Region of Andhra 
(Aug) 270 
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Customs Act (52 of 1962), S. 128—Prosecu- 
tion must show that goods were seized in 


reasonable belief of their being smuggled 


goods — Onus then shifts to accused to 
prove that they were not smuggled goods 

(Oct) 345C 
—S. 185 — Punishment — Proof that 
material objects which are subject. matter 
of charge were smuggled into India is 
necessary (Oct) 845A 


DEBT LAWS 


Madras Agriculturists Relief Act (4 of 
1938), S, 3 (ii) (a)—See ibid, S. 13-A 


(Aug) 276 
. ——S, 18—See ibid, S. 18-A (Aug) 276 


——S, 18 read with Ss, 8 (ii) and 8 (iii)— 
Date relevant for determining status of 
debtor as an agriculturist (May) 174 
—Ss. 13-A, 8 (ii) (a) and 18 — Sec- 
tion 13-A applies to debts of persons ex- 
cluded from definition of agriculturist in 
S. 3 (ii) (a) — Not applicable to debts of 
persons excluded from applicability of 
S. 13 by its explanation (Aug) 276 


Defence of India Rules (1982), R. 126 (Q)— 
Non-production of notification authoris- 
ing complainant to institute prosecution 
for contravention of Gold Control Rules 
vitiates prosecution (Oct) 345B 


Emergency Risks (Factories) Insurance Act 
(63 of 1962), S. 1 (8)—Expiry of Act— Its 
operation as respects things done or 
omitted to be done — Application of S. 6 
of General Clauses Act—Effect 

(May) 1456 
——S, 1 (3)—Expiry of Act—Initiation of 
fresh proceedings thereafter in respect of 
things done or omitted to be done— No 
violation of Art. 19 (1) (f) or Art. 31 

(May) 145D 
——S. 3 (3) (a)—Central Government tak- 
ing liability of 80% of sum insured — 
Liability of 20% left over to owner — Act 
not a measure of fiscal levy (May) 145A 
— S. 8 (8) (c)—Provision does not suffer 
from vice of excessive delegation 

(May) 1451 

——S, 5 — Failure to classify factories as 
those adjacent to China or Pakistan 
borders or otherwise — No ‘violation of 
Art, 14 (May) 145E 
—S. 11 — See Constitution of India, 
Sch. 7, List I, entry 47 (May) 145G 
——S, 11— Right to recover evaded premia 
—It is right accrued within meaning of 
S. 6, General Clauses Act (1897) — Mere 


Emergency Risks (Factories) Insurance Act 
(contd.) 

determination of exact amount does not 

affect accrual of right (May) 145H ` 


Emergeucy Risk (Goods) Insurance Act 
(62 of 1962), S. 1 (3) — See Emergency 
Risks (Factories) Insurance Act (1962), 
S. 1(3) (May) 145C 
——S. 3 (8) (a) — See Emergency Risks 
(Factories) Insurance Act (1962), S. 8(3)(a) 

E (May) 145A 
Essential Commodities Act (40 of 1955), 
È 7 (1) (a) (ii)—See Criminal P. C. (1898), 
.1 


56 (Jan) 29 
—S. 10.A — See Criminal P. C. (1898), 
S. 156 (Jan) 29 


Estate Duty Act (34 of 1953), S. 53 — See 
ibid, S. 59 - (Feb) 36A 
—Ss. 59, 58 — Notice under, without 
mention of property which has escaped 
assessment, is not invalid—~Section 53 has 
no bearing on contents of notice 

(Feb) 86A 
——S, 59 (b) — Basic requirements to as- 
sume jurisdiction under (Feb) 86C 
— S. 59 (b) — Expression “Information 
in his possession”—-Scope of (Feb) 36D 
— S, 59 (b) — Income.tax Act (1922), 
S. 34 (1) (b)—No difference between these 
provisions—They are in pari materia 

(Feb) 36E 
—— S: 734 (b) — Limitation in cause of 
reassessment— Commencement — Notice 
under S, 59 with respect to escaped assess- 
ment — Assessee accepting validity of 
notice and submitting to Controller’s 
jurisdiction — Controller’s subsequent 
letters seeking further information could 
not be treated as notice under S. 59 — Re- 
assessment proceedings commenced on 
first notice not barred (Feb) 36B 


Evidence Act (4 of 1872), S. 8 — Evidence 
— Appreciation — See Evidence—Appre. 
ciation 
— S. 68—Attesting witness not examin. 
ed and endorsement of Registrar not 
showing animo attestandi — Document 
held not proved (Sep) 319 
— S, 91 — See T. P. Act (1882), S. 58 (i) 
(Nov) 859 | 

S. 91 — An agricultural lease for a 
term not exceeding one year — Admissi. 
bility in evidence (Dec) 395E 
95 — Description of property in 
document — Precise —.Boundaries given 
— Boundaries prevail in spite of some 
discrepancy about actual] extent of land 

; (Feb) 74E 
—S,. 101 — See also Income.tax Act 
(1922), S. 13 -` (June) 184B — 
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Evidence Act (contd.) 
~———S, 101 — Benami nature of transac- 


tion — Onus of proof — Source of con-’ 


sideration is test of -character À 

: . (June) 179A 
= 5. 114 (e) — Report of medical 
examiner of Insurance Corporation — 
Presumption as to (Feb) 41B 


——S, 115 — See Partnership Act (1982), 


S. 69 (Feb) 65B 


=— S. 123 — Direction by High Court 
under Art. 226 for production of official 


records — Government cannot claim 
absolute privilege and withhold its pro- 
duction (June) 196 


~——S, 124 — See Ibid, S, 123 (June) 196 
——S, 162 — See Ibid, $.123 (June) 196 


Menora ene Act (10 of 1897) 
. 6 — See 
(1) Emergency Risks (Factories) Insur- 
ance Act (1962), S. 1 (3) 
(May) 145C 
(2) Interpretation of Statutes 
(May) 145B 
Guardians and Wards Act (8 of 1890), S. 19 
~~ Hindu Minority and Guardianship Act 
(1956), S. 18 — Appointment of guardian 
of minor girl under S. 19 of former Act 
— Section 18 of latter Act must be taken 
into consideration — Distinction between 
custody of male child and that of female 
child pointed out (Apr) 184 


HIGH COURT RULES AND ORDERS 


~ Andhra Pradesh High Court Appellate 
Side Rules, R. 52 — See Constitution of 
India, Art. 226 (Feb) 49 


— Andhra Pradesh High Court Civil Rules 
of Practice, R. 17 — See Constitution -of 
India, Art. 226 (Feb).49 


~— Andhra Pradesh High Court Rules to 
Regulate Proceedings under Art, 226, Con- 
stitution of India, R. 3.(a) — See Constitu- 
tion of India, Art. 226 (Feb) 49 


Hindu Law — Marriage — Custom — See 
Custom — Marriage (Aug) 270 


Rindu Marriage Act (25 of 1955), S. 25 — 
Resumption of cohabitation after main- 
tenance decree nullifies that decree — 
Whether there has been such resumption 
depends on animus of parties (Sep) 296 


Hindu Minority and Guardianship Act 
(82 of 1956), S. 13 — See Guardians and 
Wards Act (1890), S. 19 - (Apr) 134 


-alternative 


Hindu Succession Act (80 of 1956), S. 6 — 
See Civil P. C, (1908), O. 34, R. 1 
‘‘Nov) 363B (FB) 


HOUSES AND RENTS 


— Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (45 of 19860), S. 2 
(iii) (b) — Cinema theatie equipped with 
projector and sound equipment is “build- 
ing” — Lessee of such building liable to 
be evicted only under provisions of Act 

(May) 156A (EB) 
——S, 2 (4) — Appointment of Munsifs 
and Assistant Judges as controllers under 
the clause is valid (Oct) 841A 


——Ss. 4 and 6 — Expression “after the ` 
fixation of the fair rent under S. 4” in 
S. 6 only means “in addition to the fair 
rent” (Sep) 298A 
——S. 6 — See Ibid, S. 4 (Sep) 298A 
— 5S, 10 — Consent decree for eviction 
is not without jurisdiction (July) 251B 
——S. 10 — ‘Wilful default’ in payment 
of rent — When can be said to have been 
committed (Sep) 298B 
—S. 10 — Quit notice under T. P. Act 
— Not necessary for exercising right of 
eviction under the section (Oct) 341C 


— S, 10 — Residential and non. residen- 
tial use-— Meaning of (Dec) 411E 
——S. 10 (8) — Building belonging to 
joint family leased out by father — Land- 
lord is still joint family — Need of some 
of its members for expanding or com. 
mencing business, is covered by the clause 
(Oct) 341B 
—S, 10 (8) — The Jandlord’s claim for 
personal occupation when bona fide ' 
l (Dec) 411G 
——S. 10 (8) (a) (i) (a) — Member of Joint 
Hindu Family — Application under — 
Maintainable (July) 248C 
——-S. 10 (3) (a) (i) (b)—Bona fide require- 
ment — Meaning of (July) 243A 
—— S. 10 (8) (a) (i) (b) — Word “instead” 
— Means in addition tc and not in the 
(July) 248B 
——S, 10 (8) (iii) (b) — Landlord’s inten. 
tion to start business — Presumption 
(Dec) 411A 
——-S, 10 (8) (iii) (b) — Landlord requir- 
ing premises for business — Power of the 
court to enquire (Dec) 411B 
~=S, 10 (8) (iii) (b) — Requirements 
(Dec) 411D 
——S. W (8) (iii) (b) and (c)— Clauses (b) 
(c) of S. 10 (3) (iii) are mutually exclusive 
(Dec) 411F 


Subject Index, A. I. R. 


Houses and Renis—A. P, Buildings (Lease 
Rent and Eviction) Control Act (contd.) 
——S, 23 — Section 23 enables tenant or - 
subtenant to attack decree for eviction 

only on grounds of fraud or collusion 
. (July) 251A 


ee NNN 


Hyderabad Cadre and Recruitment Rules 
(4955) ~ 
See under Civil Services 
Hyderabad General Recruitment Rules 
(4953) . 
See under Civil Services. 


Hyderabad Land Revenue Act (8 of 1817 
Fasli), S. 67 — Shikmidari rights — Who 
can claim (Dec) 895C 
-——S,. 68 — Injunction against eviction 
of shikmidar — Grant of — Power of 
Court (Dec) 895D 


Hyderabad Prisons Act (29 of 1954), S. 31 
— The undertrial prisoner — Right to use 
a transistor radio (Dec) 405D 


Hyderabad Prisons Rules, Ch. 27, R. 605 
— Copy of Jail Manual — Undertrial 
prisoner's right to (Dec) 405A 
———Ch, 27, Rr. 605 and 610 — Undertrial 
prisoner—Right to use a type writer . 
. (Dec) 405E 
——Ch, 27, R. 688 — Undertrial prisoner , 
—Right to buy books (Dec) 405C 
——Ch. 27, R. 684 — Censorship of news- 
papers by Jail Superintendent — When 
improper (Dec) 405B 


Income tax Act (44 of 1922), S. 13 — “In- 
come”— Cash credits in a year — Onus to 
prove them not to be income is on 
assessee — Assessee’s explanation rejected 
-—- Department can treat them as income 
of that year (June) 184B 
~S. 26A— Registration under—Genuine 
partnership constituted under deed —_ 
Firm existing — Neither concealment of 
income by it nor its failure to divide 
portion of profits according to the deed 
can disentitle it to registration 

; (June) 184C 
~S, 28 (1) (c)—Failure to explain cash 
oredits—Penalty whether can be imposed 
Duty of Income-tax Authorities 

(Feb) 84 

rome §, 84 (1) (b) — See Estate Duty Act 
(1958), S, 59 (b) (Feb) 36E 
acon, GA (1)—-Reference—New plese that 
aecounts discarded ag not properly main. ` 
tained cannot be basis for Axing conceal. 
ed income not permitted (June) 184A 
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Income.iax Act (48 of 4961), S. 37 — Per- 
missible deduction — Amount paid by 


assessee-company to secure pension to its . 


Director on retirement— Whether permis- 
sible deduction from its business income 
—Tests + (Mar) 112 
—S, 271—See ibid, S. 274 (Jan) 31A 
— Ss. 274, 271 — Notice issued wrongly 
under S, 28 (8) of 1922 Act instead of 
under new Act is not illegal (Jan) 31A 
——S. 275—No stage prescribed for com. 
mencement of penalty proceedings 
(Jan) 31B 
Industrial Disputes Act (44 0f 1947), S. 18 
—Induszrial Tribunal — Jurisdiction — 
Imposition of penalty by management for 
illegal strike by workmen—When Tribu- 
nal can interfere (Mar) 108 
—_-S. 23A — Complaint under — Should 
be filed within reasonable time -- Two 
months from date of expiry of thirty days 
period from date of publication of award 
in Gazette—Not unreasonable time 
(Feb) 57 
Insurance Act (4 of 1938), S. 45 — Con- 
tracts of insurance are uberrimae fidei — 
Conditions for application of second part 
of Section stated (Feb) 41A 


Interpretation of Statutes— Fiscal statutes 
must be strictly interpreted (Apr) 114 
Fiscal Statutes — If ambiguous cor- 
structions in favour of subject must be 
upheld (Apr) 142B 
—Natural justice — Provision for ex- 
peditious "collection of amounts due to 
Government— Interpretation of, to accord 
with principles of natural justice’ 
(May) 169B 

——Opsration of law — Change in subs- 
tantive Jaw and in procedural law— Dis- 
tinction in matter of retrospective 
operation (June) 218A 
——Operation_of law -—Change in proce, 
dural law does not affect vested right 

(June) 218B (FB) 
-——Operation of law — No distinction 
between repealing laws and laws which 
merely profess to amend 

(June) 218E (FB) 
——Pari materia — Section 84 of Income 
Tax Act (1922) is in pari materia with 
S. 14 (4A) of A, P, General Sales Tax Act 
(6 of 1957) (June) 218C 
——Temporary Act — Expiry of — Effect 
on rignts and liabilities out of expired 


Act (May) 1458 
some Vested right == 


Meaning of 
(June) 218F (FB) 
Land Aagulsition Act (4 af 
~§, 4 (1) notification in order => It dead 





4694), 8.4 (1) 
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Land Acquisition Act (contd.) 
not become invalid by addition of direc- 
tion under S, 17 (4) where such addition 
is separable (July) 249 
——S. 9 (3)—Notice — Section is manda- 
tory — Notice thereunder is integral and 
essential part of the land acquisition pro- 
ceeding (Sep) 810A 
~—S,. 9 (3)—Notice— Words “to the same 
effect” in the sub-section must take in the 
requirement of fifteen days notice pro- 
vided by sub-ss. (1) and (2) (Sep) 310B 
———§s, 9 (8) and 10 (1)—Notice—For pur- 
poses of both sections there should be 
fifteen days notice (Sep) 810C 
——S. 9 (3)—Notice — Fifteen days time 
should be reckoned from date of service 
only (Sep) 8L0D 
S, 9 (8)—Lack of notice under— Ques. 
tion that prejudice was not caused does 
not arise when there is failure to comply 
with mandatory provision (Sep) 310E 
-——S, 10 (1) — See ibid, S. 9 (8) 

(Sep) 310C 
——S, 31 (2)— First proviso—Withdrawal 
of amount under protest — Form of indi- 
cating such protest (Apr) 117 


Limitation Act (9 of 1908), S. 3—See Civil 
P. C. (1908), O. 34, R. 1 (Nov) 363B (FB) 


—— 5. 15 — Application for execution — 


Computation of limitation — Time spent 
in prosecuting appeal or second appeal 
against claim suit under O. 21, R. 63 — If 
can be excluded (July) 246B 
——S, 22 — See Civil P. C, (1908), O. 34, 
R. 1 : (Nov) 868B 
——Art, 120— Starting point of limitation 

(Dec) 895A 
-—— Art, 183—An order directing transfer 
of the decree whether constitutes reviver 
within Art, 183 (Dec) 401A 
——Art, 183— Reviver—What constitutes 
. . - (Dec) 401B 


Limitation Act (86 of 1963), Art. 65 — See 
ibid, Art. 113 (Sep) 813A 
—— Arts. 113 and 65 — Dispossession 
through court auction alleged — Art, 118 
and not Art. 65 applies to action for 
recovery of possession (Sep) 818A 
——Art, 119—See Arbitration Act (1940), 
S. 14 (1) : (Sep) 318 


Madras Agriculturists Relief Act (4 of 
4988) 
See under Debt Laws. 


Madras Estates (Abolition and Conversion 
Inte Byotmarl Ast (29 of 4948) 
dea wader Benancy Lays, 


Madras Land Encroachment Act (3 of 
4905}, Pre — See Constitution of India, 


Art, 14 ; (Nov) 382 
—S. 6—See Constitution -of India, 
Art. 14 - (Nov) 382 
——S. 7 — See Constitution of India,. 
Art, 14 (Nov) 382 


Madras Revenue Recovery Act (2 of 186%), 
S. 52—See Interpretation of Statutes _- 
(May) 169B 
——S, 52—Determination of liability and 
amount due towards such liability are 
conditions precedent for initiating pro- 
ceeding under S. 52 (May) 169C 


Maxims — See Houses and Rents— A. P. 
Buildings (Lease, Rent and Eviction Con- 
trol) Act (1960), S. 10 (July) 251B 


Motor Transport Workers Act (27 of 1961), 
S. 2 (3) (h) — Definition does not provide 
for any distinction. being made between 
temporary and permanent employees 
(Apr) 144 
Motor Yehicles Act (4 of 1989), S. 2 (3) and 
(29) — Contract carriage—Meaning of 
(Dec) 414A 
——S. 81 — Transfer of vehicle not inti- 
mated to Authorities — Transfer does not 
become illegal--Only some penalties are 
imposed (Feb) 68D. 
——S, 44 — State Government has power - 
to prescribe quoram for conduct of busi. 
ness of Regional Transport Authorities 
constituted under the section (June) 192A 
——S, 48 — Grant of permit in respect of 
route not specified in application — 
Offends provision of the’section and can 
be quashed under Art. 226 (Aug) 265B 
——S, 63 — Permit sanctioning variation: 
in route covering two regions — Not 
valid until countersigned by Regional 
Transport Authority of other region 
(Aug) 265A 
——S. 64. A— Propriety of order depends 
on facts of each case — Task of prescrib. 


‘ing principles for selection of candidates . 


for grant of permit lies on authorities 
and not Court under Art. 226 (Oct) 349A 
——S. 64-A — Government can remand 
case even to R, T. A. for disposal after 
taking fresh evidence (Oct) 349B 
——S. 94 — Plying of vehicles by hirer 
on foot of hire purchase agreement is not 
illegal — Insurance of vehicles by hirer 
is not contrary to Act although ownership 
of other party to agreement continues 
(Feb) 68E 
Patnership Aot (A of 1982), S, 4 — See 
Inoome.tax Act (1922), §, 204A 
(Tune) 1846 
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Partnership Act (contd.) 
——S, 15 — So long as partnership is in 
existence, no partner can claim any ex- 
clusive rights over assets of partnership 
so as to assign, etc,, partnership property 
(Aug) 266A 
——Ss, 25, 80 — Civil P, C. (1908), S. 51, 
O 21, Rr. 80 and 50 — Decree against 
Partnership Firm — Each partner is 
personally liable except minor whose 
liability is limited to his assets in part- 
nership — Decree-holder is not bound to 
proceed against assets of. firm or of part- 
ner — However notice as to why part- 
ner should not be arrested is necessary 
especially when there are plenty of assets 
of firm through which decree can be 
satisfied 6 (Feb) 58B 
———§, 29 — Transfer of partnership pro- 
perty is not permissible under the Act — 
All that a partner can transfer is his 
interest in partnership business to the 
extent of his share (Aug) 266B 
——S, 80 — See ibid, §.25 (Feb) 58B 
——S, 69 — Suit by partner on behalf of 
firm — Objection by defendant in written 
statement that S, 69 was not complied 
with — No issue urged by him on such 
plea — He cannot be allowed to agitate it 
in appeal (Feb) 68B 
——S, 69 (2) — Person suing must have 
been shown in Register of firms as partner 
—— Objection as to non-compliance with 
S. 69 (2) taken but not pressed — Suit 
held maintainable (Feb) 63A 
~——S, 69 (2) — Person suing must have 
been shown in Register of firms as partner 
~~ Mode of proof of this not restricted 
(Feb) 63C 
Prevention of Corruption Act (2 of 1947), 
S. 5 (1) (e)—Possession of property being 
necessary ingredient of S. 5 (1) (e) person 
charged for acquisition of property cannot 
be convicted under this section 
(July) 234B 
Registration Act (46 of 1908) ` 
——S. 17 — See 
(1) T. P. Act (1882), S, 58 (i) 
(2) T. P. Act (1882), S. 59 


~—-—S, 49 — See 
(1) Evidence Act (1872), S. 91 


(Dec) 395E 
(2) T. P. Act (1882), S. 58 (i) (Nov) 359 


(Nov) 359 
(Aug) 287A 


SALES TAX 


~—AKundhea Pradesh General Sales Tax Act 
(6 of 4957), S, 14 (44) — For assessment 
year 1956.57 ending on 31-8-1957 order of 
reasgensment dated 816-1808 would ba 
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Sales Tax — A. P, General Sales Tax Act 
(contd.) : 

well within jurisdiction of assessing 
authority in view of amended S, 14 (4A) 

(June) 218D 
—S, 39 — Rules under, A. P. General 
Sales Tax Rules 1957, R, 3 (b) — Rule 
indicates Deputy Commissioner as ap- 
pointing authority for purpose of appoint- 
ment of A. C, T. Os. — Rules, have status 
of law (Jan) 11 (FB) 
——S. 41 — Section preserves only sub- 
sisting rights and liabilities arising out 
of repealed Act (June) 216G 
——Sch. IV, Item $ — Word ‘miller’ 
means person who crushes groundnuts 
into oil — Does not include person who 
merely decorticates groundnuts 

(Apr) 188A 


—K P. General Sales Tax Rules (49587), 
R. 3 (b) — See Sales Tax — A. P. General 
Sales Tax Act (6 of 1957), S. 39 


(Jan) 11 (EB) 


—Central Sales Tax Act (74 of 1956), S. 15 
(a) — See Sales Tax—A. P. General Sales 
Tax Act (1957), Sch. IV, Item 3 

(Apr) 138A 


ee 


Special Rules for Andhra Pradesh State 
Judicial Service 1962 
See under Civil Services, 


Specific Relief Act (4 of 1877). S. 22 — 
Plaintiff asserting that he has paid Rs, 1500 
to defendant and is willing to pay balance 
of Rs, 272 to him — Plaintiff found not to 
have paid Rs. 1500 to defendant — Plain- 
tiff is disentitled to discretionary relief 
of specific performance (Aug) 279 


Specific Relief Act (47 of 1963), S. 20 — 
Time not essence of contract for sale of 
immovable property — Mere delay in 
paying consideration money does not 
disentitle plaintiff to relief of specific 
performance (Sep) 298B 


States Reorganisation Act (87 of 1956), 
S. 115 — Provisional seniority list of 
employees prepared — Whole State must 
be treated as one unit and promotions to 
be made strictly according to list — Pro- 
motions on basis of regional list violate 
Art. 16 (Sep) 320E 
——S. 115 (7), Proviso — See also Consti- 
tution of India, Art. 162 (Jan) 1A (FB) 
room, 115(7) — Special Rules for Andhra 
Pradesh State Judicial Services, 1968, R, 4 
(8) aad (4) = Rule 4 (9) and (4) Ig Invalid 
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States Reorganisation Act (contd.) 

for having been introduced without: ob- 
taining permission from Government of 
India under S. 115 (7) (Sep) 320C 
——-S, 116 — See Constitution of India, 
Art, 162 (Jan) 1A (FB) 
——S. 119 — See Constitution of India, 
Art. 162 (Jan) JA (FB) 


Telegraph Act (48 of 1885), S. 7 (2) (a) — 
Rules under, R. 2 (w)—Local area—Revi- 
sion of local area effected without giving 
opportunity of representation to subscri-- 
bers, violates principles of natural justice 


(May) 166 
TENANCY LAWS 


— Andhra Pradesh (Andhra Area) Estates 
Abolition and Conversion into: Ryotwari 
Act (26 of 1948), S. 15 — Decision in en- 
quiry under S, 15 that one of parties was 
entitled to ryotwari patta is outside scope 
‘of section — There being no decision 
under S. 56 as to who the lawful ryot was, 
subsequent enquiry under S. 56 not barred 
as res judicata (Aug) 281A 
—__-S. 64-A — Section 64-A is specific 
provision as to res judicata — Section 11, 
Civil P. C. or principles therein not to be 
invoked in proceedings under the Act 
(Aug) 281B 


—Andhra Pradesh (Andhra Area) Inams 
(Abolition and Conversion into Ryotwari) 
Aot (37 of 1956), Ss. 2 (d), (h) and (k), 8— 
‘Revenue accounts of the Government’ — 
‘Meaning of —Entries in revenue accounts 
ambiguous — Other evidence can be con- 
sidered under S, 3 (Mar) 103 
‘S, 3 — See ibid, S. 2 (d) (h) (k) 
-~ (Mar) 108 
— Āndhra Pradesh (Andhra Area) Tenancy 
Act (48 of 1956), — See Constitution of 
India, Art. 226 (Sep) 805A 
——S. 2 (c), (e) and (f)—See ibid, S. 16 (1) 
(Mar) 87B, D (FB) 
——-§. 6 (3) — Presumption under, not 
absolute but rebuttable (Sep) 305B 
—— §, 8 — Expression ‘widespread cala- 
sities’ also includes partial] or total failure. 
of crops indirectly caused -by cyclone 
drought or flood (Sep) 308A 
-———-§, 8-—-‘Widespread Calamity’—Mean. 
ing of — Calamity confined to a block of 
lands in village is also covered 
(Sep) 803B 
m5, 8 — Court can, waiving proof, take 
judicial notice of drought conditions for 
remission of rent (Sep) 303C 
exon, 10 and 17 - Prevision - prevails 
gyer els, (a) and (b) of 8, 111, T, P. Act 
(Aug) 2628 
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Tenancy Laws—A.‘P, (Andhra Area) Ten- 
ancy Act (contd.) i 

—BSs. 11,17 — Provisions prevail over 

cl, (c) of S. 111, T. P. Act (Aug) 262C 


——Ss. 13 and 17 — Tenancy terminable 
only by order of Tahsildar —,. Determina- 
tion by notice under S, 111 (g) and (h) of 
T. P. Act — Right not available 
(Aug) 262A 
——S. 18 (1) (c)—See ibid, S. 16 (1) 
(Mar) 87D (EB) 
——Ss, 16 (1), 2 (c) (e) and (f) — Eviction 
proceeding — Tenant admitting tenancy 
in part of disputed land — Tahsildar can- 
not determine whether tenancy exists in 
respect of whole land (Mar) 87B (FB) 


——S. 16 (1)—Exercise cf jurisdiction by 
Tahsildar — Condition precedent— Word 
“including” in S, 16 (1)—Meaning 
(Mar) 87C (FB) 

——Ss. 16 (1), 18 (1) (c) and 2 (c) — Juris- 
diction of Tahsildar—He can pass evic- 
tion order against sub. tenant 

; ’ (Mar) 87D (FB) 
——S. 16 (2) — Appellate authority is not 
competent to dismiss appeal for default 


(Sep) 307 

5. 17—See 
(1) ibid, S. 10 (Aug) 262B 

- (2) ibid, S. 11 (Aug) 262C 
(3) ibid, S. 13 (Aug) 262A 


—Andhra Pradesh (Telengana Area) Ten- 
ancy and H¢gricultural Land Act (21 of 
1950), Ss. 32 and 89 (2)—No adjudication 
by Tahsildar that applicant under S. 32 
was entitled to possession of land claimed 
—He cannot dispossess person in occupa- 
tion or appoint receiver for the land 
(Nov) 376 
——S. 47—Suit for specific performance 
of agreement to direct seller to apply for 
permission under this section is main. 
tainable—Section 47 does not bar suit 
(Sep) 298A 
-——S, 89 (2)--See ibid S.82 (Nov) 876 
— Andhra Pradesh Tenancy Rules (41986), 
R. 5 (5) — See Tenancy Laws — Anchra 
Pradesh Tenancy Act (1956), S. 16 (2) 
. (Sep) 307 


—MWMadras Estates (Abolition and Conver. 
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Tenancy Laws—Madras Estates (Abolition 
Conversion into Ryotwari) Act (contd.) 
—— S. 51—See ibid, S. 46 (Aug) 278A 
——S, 52- See ibid, S. 46 (Aug) 278A 

——S, 54-A (4)— See ibid, S. 46 
(Aug) 273A 
——S. 67 (1) and (2)(f)—Rules made under 
ule 1 — Rules not retrospective in 
effect — Second Proviso to R. 1 does not 
contemplate retrospective operation 
(Aug) 273B 


Transfer of Property Act (4 of 1882), S. 58 
(f)—Mortgage by deposit of title deeds 
can be created by mere deposit of title 
deeds but once bargain or contract is 
reduced to writing it must be registered 
(Nov) 359 
——S. 59—Deposit of title deeds made by 
letter, explaining why title deeds were 
deposited— Parties held intended to reduce 
bargain into writing and so letter required 
registration (Aug) 287A 
——S. 60— See Civil P. C. (1908), O. 34, 
R. 1 (Nov) 363B (FB) 


1971 (An, P.) Indexos 2/(1)—4 pages. 
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T. P. Act (contd.) 
—— S. 67 — See Civil P, C., (1908), O. 34, 
R.1 (Nov) 363B (FB) 
—S. 105—See Tenancy Laws — A. P. 
(Andhra Area) Tenancy Act (1956), S. 16(1) 
(Mar) 87B (£B) 
——S. 110 (a) and (b)—See Andhra Ten- 
ancy Act (1956), S. 10 (Aug) 262B 
——S. 111 (c) — See Andhra Tenancy Act 
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(1956), S. 11 (Aug) 262C 
——S. 111 (g) (h)—See A, P. Tenancy Act 
(1956), S. 13 (Aug) 262A 


——S, 111 (h)—See Houses and Rents— 
A. P. Buildings (Lease, Rent and Eviction) 
Control Act (1960), S. 10 (Oct) 341C 
— Ss. 130, 187— Promissory note payable 
to order is an actionable claim and can 
be transferred by. mode prescribed in 
S. 180. Oral assignment is not sufficient 
(Sep) 315 
—S. 187—See ibid, S, 180 (Sep) 815 


Words and Phrases — Wilful default — See 
Houses and Rents—Andhra Pradesh Build- 
ings (Lease, Rent and Eviction) Control 
Act (15 of 1960), S. 10 (Sep) 298B 





LIST OF ANDHRA PRADESH CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC., IN A. I. R. 1974 


Diss.==Dissented from in; Not. F.=Not followed in; Over.= Overruled in; Reyers.=-Reversed in. 


AIR 1958 Hyd 129=ILR (1952) Hyd 1012, 
Ameenuddin y. Mohd. Khader Ali — Diss. 
AIR 1971 Raj 38B (Feb). 

AIR 1956 Andh Pra 188==1956 Andh WR 251 
(FB), Sitamahalakshmi v. Ramchandra Rao— 
Diss. AIR 1971 Ker 154B (May). 

AIR 1957 Hyd 26 = 1957 Cri L J 178, S. A. Trani 
v. P, L. Narasimha Sastry — Diss. AIR 1971 
Pat 151A (Apr). 

AIR 1959 Andh Pra 523 = (1959) 2 Andh W R 79 
(FB), Gurunedham v. Venkatrao — Diss. AIR 
1971 Mad 174A (Apr). 

AIR 1959 Andh Pra 653, Govula Ramakistiah v. 
(one Yellappa—Diss. AIR 1971 Guj 252B 

ct). 

AIR 1960 Andh Pra 74=80 Com Cas 104, Godavari 
Sugar and Refineries Ltd. v. Kambhampati 
Gopala Krishnamurthy — Over. AIR 1971 SC 
1292B (July). 

AIR 1960 Andh Pra 366==1960 Cri L J 886, In re, 
Govinda Rao — Over. AIR 1971 SC 1725B 
(Sep). 

(1960) Criminal Revn. Petn. No. 67 of 1959, D/- 
29.7.1960 (AP), Paturu Venkateswarlu v. 
D. Sulochanamma — Over. AIR 1971 Andh 
Pra 58 (Feb). 

AIR 1961 Andh Pra 320 = (1961) 1 Andh W R 65) 
Nagarajamma v. State Bank of India — Diss. 
AIR 1971 Mad 830B (July). 

AIR 1981 Andh Pra 498==(1961) 1 Andh W R 227, 
Paidayya v. Rudra Bhatla Maralidhar — Held 
no longer good law in view of AIR 1961 SC 606 
as interpreted in AIR 1971 J and K 76A (FB) 
(May). 

(1962) 1 Andh W R:10=ILR (1962) Andh Pra 1024, 
Gorala Buchaiah v. Mukala Swami Naidu — 
Over, AIR 1971 Andh Pra 87G (FB) (Mar). 

(1962) 1 Andh W R 268, Govindaswami v. State of 
Andhra Pradesh--Oyer. AIR 1971 SC 1920 
(Sep). 

AIR 1963 Andh Pra $75==(1963) L Andh WR 816, 


Sattemma v. Satyanarayana—Diss. AIR 1971 - 


Orissa 118A (May). 


AIR 1963 Andh Pra 407 = 1963 (2) CriL J 492, 
Rukmini Bai v. B. B. Suraj Bhan — Diss. AIR 
1971 All 188D (Mar). 

(1963) 48 ITR 968 (Andh Pra), Chintalapati Ranga 
Naikulu v. Commr. of Tncome-tax Andhra 
Pradesh—Diss. AIR 1971 Andh Pra-184C 
(June). 

(1964) Appeal Suits Nos. 21 of 1959 and 362 of 
1958, D/- 17-4-1964 (Andh Pra) — Revers. AIR 
1971 SC 71B,C (Jan). 

(1964) Writ Petition No. 907 of 1968, D/-1-9.1964 
(Andh Pra)—Reyers. AIR 1971 SC 1519 (Aug). 
(1965) C.C.C. Appl. No. 24 of 1959, D/- 
16-12-1965 (Andh Pra) — Revers. AIR 1971 
SC 2184F (Noy). 

AIR 1965 Andh Pra 435 = (1965) 2 Andh W R 95, 
Balaiah v. Lachaiah — Diss. AIR 1971 Mad 
163A (Apr). 


AIR 1965 Andh Pra 50 = 1966 Cri L J 129, Zohra 
Begam v. Mahamad Ghouse Qadri—Diss. AIR 
1971 Punj 88A (Feb). 

AIR 1967 Andh Pra 69, Vuppalapati Butchiraju v. 
Rajah Sri Ranga Satyanarayana — Held to be 
Reversed in C. A. No. 1076 (N) of 1966, Dj- 
17.7-1969 (SC) as interpretated in AIR 1971 
Andh Pra 279 (Aug). 

AIR 1967 Andh Pra 99, Jayalaxmi :Rice and Oil 
Mill Contractors Co., Angalur v. Commis. 
sioner of Income-tax, Andhra Pradesh — 
Revers. AIR 1971 SC 1015 (June). 

(1967) 20 STC 489 = I L R (1969) Andh Pra 870, 
State of Andhra Pradesh v. Lakshmi Oil Mills 
~ Diss. AIR 1971 Andh Pra 138A (Apr). 


(1967) C, R. P. No, 2140 of 1963, D/- 28.4-1967 
ioe AIR 1971 Andh Pra 87D (FB) 
ar). 
(1968) W. P. No. 1201 of 1965, D/- 18-3-1968 (AP) 
Revers. AIR 1971 Andh Pra 108 (Mar). 


(1968) Cri. App. No. 188 of 1966, D/-19.4-1968 
(Ardh Pra)—Revers. AIR 1971 SC 811B (Apr). 

(1968) Cri. App. Nos. 888 to 1081 of 1986, D/. 
26-4-1968 (Andh Pra) - Revers. AIR 1971 SC 
1467 (Aug). 

(1968) C. M. P. No. 4095 of 1968, D/- 19-3-1968 
(Andh Pra)—Revers. AIR 1971 Andh Pra 177 
(June). 

(1969) W. P. Nos. 2991 and 8816 of 1967, DJ- 
227-1969 (Andh Pra) — Reyers. AIR 1971 
Andh Pra 255 (July). 

(1969) W. P. Nos. 2871 of 1968, D/- 31-12-1969 
(AP)—Reyers. AIR 1971 SC 891A (May). 


AIR 1969 Andh Pra 55==ILR (1969) Andh Pra 508 
(FB), Suryanarayana Rao v. Revenue Divisional 
Offcer, Guntur — Diss. AIR 1971 Mad 286B 
(May). 

(1969) 24 STC 320=I L R (1970) Andh Pra 507, 
Radhakrishna and Co. v. State of Andhra Pra- 
desh—Diss. AIR 1971 Andh Pra 138A (Apr). 

(1970) Writ Petn. No. 1053 of 1967, D/- 27-7-1970 
{Andh Pra)—Over, AIR 1971 Andh Pra 118B 
(FB) (Apr). d 

(1970) Writ Petn. No. 240 of 1968, D/- 21-10-1970 
(Ande Pra) — Revers. AIR 1971 SC 1801A 
(Sep). 

(1970) Writ Petn. No. 2270 of 1968, D/- 10-86- 
1970=(1970) 2 Andh WR 381, Pandurangaiah 
v. Special Secretary to Govt. of Andhra Pra. 
desh — Over. AIR 1971 Andh Pra 118A,B 
(FB) (Apr). 

(1970) Cri A. No. 7 of 1970, D/- 11-3-1970 (Andh 
Pra)—Revers. AIR 1971 SC 1461 (Aug). 
(1970) Writ Petition No. 2720 of 1970, DJ- 5-9- 
ve {Andh Pra)—Reyers. AIR 1971 SC 1507B 

(Aug). 

AIR 1970 Andh Pra 189==(1969) 1 Andh W R 881 
(FB), K. A. Swamy’v. Land Acquisition Officer 
— Diss, (1) AIR 1971 Ker 257B (Oct). 

(2) AIR 1971 Mys 826 (Nov). 





Supplement to comparative tables of Previous years. 


COMPARATIVE TABLES 


Owing to late receipt of other journals the following supplement to Comparative 
Tables of A. I. R, Andhra Pradesh = Other Journals is issued. 


AIR 1969 Andh Pra 


AIR 
82 


167 
871 


AIR 1970 Andh Pra 


AIR 
13 


A. I, R. 1969 Andhra Pradesh = Other Journals. 


Other Journals 
(1971) 2 Andb Pra 
L J 339 

ILR (1968) Andh 


Pra 1158 
38 F J R 558 


Other Journals 


ILR (1971) Andh 
Pra 558 


T0FB/1971) 1 Andh 
LT 85 


AIR 


A 


Other Journals 


1FB1971 Lab I C 30 


29 «1971 Gri LJ 32 
31 1970 Mer L B 329 
79 I TR 519 

34 78ITR 682 
86 «6801 T R B62 
ILR (1971) Andh 
Pra 286 
4l 41 Com Cas 814 
48 (1870)1 Andh 
WR 326 
1970 Mad LJ 
(Cri) 290 
ILR (1970) Andh 
Pra 68 
1971 Cri L J 205 
49 per 
53 ase 
67 (1970) 2 Andh 
W R:102 
1971 Lab I C 188 
1971 Mer L R 27 
58 Prec 
638 (1971) 1 Andh 
WR 287 
69 aa 
74 (1970)1 Andh 
LT 192 
87FB(1970) 2 Andh 
W R 226 
(1970) 2 Andh 
L T 237 
ILR (1971) Andh 
Pra 105 
(1971) 1 Andh Pra 
LJ 17 
103 (1970) 2 Andh 
WR 128 
(1971) 1 Andh 
LT 
108 (1970) 2 Andh 
WR 122 


. 


114 


AIR 1970 Andh Pra 
AIR 


109 


Other Journals 
ILR (1971) Andh 


P 
(1970) 2 Andh 
LT 


180FB(1971) 1 Andh 
T 


204 


276 
310 


L T 186 
(1971) 1 Andh 
LTI 
1970 Ren C J 532 
1971 A C J 394 


318FB(1871) 1 Andh 


WR 164 


AIR 1970 Andh Pra 


AIR 


Other Journals 


318conILR (1971) Andh 


Pra 656 


332FB(1971) 1 Andh Pra 


L J 308 


337FB(1971) 1 Andh 


381 


LT 135 
ILR (1971) Andh 
Pra 819 


1971 Mer L R 52 
ILR (1971) Andh 
Pra 626 


AIR 1970 Andh Pra 


AIR 


Other Journals 


38lcon81 I T R 888: 


384 


496FB(1971) 1 Andh 
wW 


432 
434 
438 


446 


I. R. 1971 Andhra Pradesh = Other Journals 


AIR 


Other Journals 


108con(1970) 2 Lab 
LJ 315 


112 


114 
117 


Ww 
118FB(1971) 1 Andh 


138 


142 
144 


145 


1970 Mer LR 340 
1971 Tab I O 302 
38 F J R437 
22 Fac L R 250 
ILR (1971) Andh 
Pra 770 
WITR41 
1971 Tax L R 10 
ILR (1971) Andh 
Pra 741 
(1971) 1 Andh 
WR 263 
(1970).2 Andh 
R 379 


W R39 
ILR (1971) Andh 


Pra 1 
(1971) 1 Andh Pra 
LJ 163 
(1971) 2 Andh 
W R190 
(1971) 1 Andh Pra 
L J 128 
278TC18 
1971 Tax L R 34 
ILR (1973) Andh 
Pra 265 
(1970) 2 Andh 
WR 351 
(1970) 2 Andh 
W R 365 
1971 Lab F O 650 
39 F J R315 
(1970) 2 Andh 
WR 196 
1971 Lab I O 651 
ILR (1971) Andb 
Pra 229 
41 Com Cas 1030 


A ANT CT TS 


AIR 


Other Journals 


156FB(1971) 1 Andh 


165 


166 
168 


169 
174 
177 


178 


184 
6 


WR 194 
1971 Ren C R 500 
(1971) 1 Andh 
LT 217 
(1971) 1 Andh Pra 
LJ 277 
ILR (1971) Andh 


Pra 3 
(1971) 1 Andh 
WR 132 


ILR (1970) Andh 
Pra 1148 
(1970) 2 Andh 
W R 380 

(1970) 2 Andh 
LT 39 

(1970) 1 Andh 
W R 390 

(1970) 2 Andh 
LT 331 


(1970) 1 Andh 
W B20 
1971 Tax L R 554 


.1971 Tax L R 556 


192 ~BILR (1970) Andh 


196 
211 


Pra 980 
{1971) 1 Andh Pra 

LJ 106 
(1971) 2 Andh 

WR 73 


(1970) 2 Andh 
W R 328 


218FB1971 Tax L R 750 


28 8T 0 1765 

ILR (1971) Andh 
Pra 582 

(1971) 2 Andh 
LT 163 


AIR 
234 


243 
246 
249 


251 
255 


262 
266 
266 
270 
273 


276 
279 


281 


287 


293 
298 


298- 
302 
303 


ILR (1971) Andh 
Pra 698 


R 220 
(1971) LI T J 505 
39 FJ R32 
81 IT R391 
(1971) 2 Andh 

W B isl 


(70-71) 7 Co-op L J 
121 


Other Journals 
(1971) 1 Andh 
W R162 


(1971) 2 Andh 
WR idt 
1871 Ren C J 875 
(1971) 1 Andh 
WR 


(1971) 1 Andh 
WR 


(1971) 1 Andh 
WRT 


1971 Mer L R 151 
(1971) 1 Andh 
W R143 


oee 


(1971) 1 Andh 
WR 125 
(1971) 1 Andh Pra 
LJ 198 

(1970) 2 Andh . 
W R 247 


(1971) 2 Andh 
L T 88 


(1671) 2 Andh Pra 
L J 185 

(1971) 1 Andh 
WR3I 


1971 Mer L R 135 
(1971) 1 Andh 
W Rigi 


aoe 


(1971) 1 Andh 
WR 149 
(1971) 2 Anhh Pra 
LJ 25 








20 A. 1. R. 1971 Andhra Pradesh = Other Journals (conold.) 
AIR Other Journals | AIR Other Journals | AIR Qther Journals ; AIR Other Journals 
805 (1971) 1 Andh 332 (1971) 1 Andh 359 (1870) 2 Andh 380 (1971) 2 Andh 
. WR129 W R 180 : WR 161 WR 
1971 Mad L J (1971) 1 Andh Pra (1971) 2 Andh Pra (1971) 2 Andh Pra 
Pn (Ori) 178 LJ 67 À LJ 116 ae L J 335 
971) 2 Andh Pra 1971) 2 Andh | 332 1971) 1 An 
Teo ene SEER L T 39 L T 292 
807 (1971) 2 Andh Pra , 3863F B(1971) 2 Andh 392 (i971) 2 Andh 
Ly2g3 |339 (1971) 2 Andh W R43 LT 186 
310 Pe LT 156 ILR (1971) Anan. 395 (1971) 2 Andh 
ra WR18 
313 (1971) 1 andh ia 341 (1971) 2 andh (1971) 2 Andh Pra | gor a 
. LJ 231 
315 (1971) 2 Andh 345 ac 405 es 
W R36 (1971) 8 Andh 
349 (1976) 2 An 408 (1971) 2 Andh 
(1976) 2 Andh LT 97 7 
318 (1971) 1 Andh WR 374 |378 (1971) 1 Andh L T211 
‘ W R 128 (1971) 1 Andh WRi39 |4H os 
319 bk L T 259 (1971) 1 Andh Pra |414 (1871) 2 Andh 
320 1971 Lab IC 1191 |358 w LJ 183 __. WR 
Other Journals = All India Reporter 
I L R (4968) (1970) 2 An L T (4970) 4 An (1971)1 An WR (4971) 2 An 
Andh Pra An LT AIR WR An WR AIR WR 
ILR AIR 237 1971 AP 87 lanWR AIR 39 1971 AP 118 |An WR AIR 
1153 1969 AP 167 |297 1970 SC 997 |390 1971 AP 177| 73 » ~ 288 | 1g 1971 AP 395 
cas 300 1971 4€0 123 » = BIS} og n 4 380. 
314 1970 AP 114 a 125 x o» 279 
ET) 831 1971 » 177 i 129 » “ARIS oes y fe ay 
a Ae 835 1970 SC1150] (4970) 9 An 182 ae Ae gr a Racupea 
980 1971 AP 192 F WR 143 =  » 270 733 » x» 192 
1148 -»  » 188 | (49741) 4 AnOGTjanwr AIR ig am a a0 Nen aaan A 4l4 
AnLT AIR oF init Ap aae ika ee T970 <e 1488 
I L R (4971) 1 1970 AP 204 |g »  » 359 [164 1970 » 31g |141 1972 » 243 
Andh Pra 11 1971 » 103]i99 » » 134/180 1971 » 332 |218 1972 » 16 
ILR AIR 85 1970 » Tli9g » » 145/191 =» » 296/284 » » 52 
D aio ap ue | 238” ” 887 [247 » w pg [194 » » 1586|27 » AE 
82 1972 » 19/183 3971 » 318/393 wm» » 196 {220 1970 » 426 |290 » » 44 
105 3971 » 87|186 1970 » 180 |351 »  » 143 |263 1971 » 114 ļ]29% > » 40 
195 1970 » 109 (217 1971- * 156 |860 » » 169|27 »  » 63/321 1971 341 
229 1971 » 145 |247 ” SC Bll i365 » » 144 = 347 1972 » 49 
265 »  » 1881250 ” » 864 )374 » » 349 363 » n | 
ane n on gg 1259 » AP 849 |379 »  »„ 117| A974) 1 An 2 
395 » » 166 |202 ™» 80 2551 W R (SC) A 
a85  » m aBa |288 n Daoa — An WR(SC) AIR 
558 1970 » 183 1 1970 801673 | (4974) 2 AN 
582 1971 » 218 . (4970) 2 An 1l » oH ITI WR 
6268 1970 » 381 |(1974) 2 An LT W R (SC) l4 » » 1520 (SC) 
656 » » §$18|AnLCt_ AIR An WR(SC) AIR 17 n  » 1354 |An WR(SC) AIR 
698 »  » 384| 39 1971 AP 359 5g 1971 sca3e3 | 24 "  »” 1624| 1 1970 801526 
741 1971 » 112| 88 » ™» 281 jo}  »„ » 9352 | 26 1971 » 71] 7 197l » 368 
770 » » 108| 97 » » 368 197 „w » 1549 | 88 1970 » 549| 9 1970 » 1626 
819 1970 » 337/156 » » 339 BL » »1707| 19 » 4D 
: — 168 n » 218 57 ” » 1530 | 27 ” m 1795 
18 ” » 392 59 ” » 1667 | 44 1971 » 1 
ley 1 ang T 196 1972 BC 116 m 4 An 63 ” » 992 65 ” » 2303 
981 1971 SC 2846 1 201 nm » 51 R 69 1971 » 2346 95 ” » 161 
TA ail 1971 AP 408 AnWR AIR 76 1970 » 1542| 80 » » 147 
2 » SC 853 1 1971 AP 255 | 94 »  »1683| 86 » » 1015 
(4970) 2 An L T 270 1970 »1153' 9 » » 249/108 » »172j 89 » » 792 
AnLT AIR 247 1971 » 1367 20 » » 179 |110 1971 » 449] 92 » » 186 
39 1971 AP 174. oe » 287 — 97 » + 520 
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THE 


All India 


Reporter 


1971 
Andhra Pradesh High Court 


Steet ho iiini 


AIR 1971 ANDHRA PRADESH f 
(V 58 C 1) 


FULL BENCH 


NARASIMHAM, SHARFUDDIN AHMED 
AND VAIDYA, JJ. 


Syed Abbas Hussain Nagri, Appel- 
Tant v. State of Andhra Pradesh, through 
its Secy. to Govt. Revenue Department 
Hyderabad and another, Respondents. 


Writ Appeals Nos. 167 of 1967, 9, 10, 
11, 253 of 1968 and 24, 95, 102 and 178 
of 1969, D/- 17-4-1970 decided by Full 
Bench on Order of Reference made by 
Ss arean and Reddy, JJ., D/- 30-9- 


(A) Constitution of India, Arts. 162, 
309 — States Reorganization Act (1956), 
Sections 119, 115 (7) Proviso, 116 — For- 
mation of Andhra Pradesh — No inte- 
grated rules made for promotion of Tah- 
sildars of Telangana and Andhra regions 
== State has executive power under 
Article 162 and also inherent power 
to appoint and promote Tahsildars 
of erstwhile State of Hyderabad tempo- 
rarily as Deputy Collectors — Service 
Rules made under Article 309, Proviso 
by Raj Pramukh are ‘law’ — S. 115 (7) 
Proviso — States Reorganisation Act 
presupposes existence of conditions of 
service — No power under Section 116 
of that Act to vary conditions of service 
disadvantageously to employee. 


The State of Andhra Pradesh possess- 
es inherent and executive power nder 
Article 162 of the Constitution to ap- 
point and promote Tahsildars of the erst- 
while State of Hyderabad, temporarily 
or provisionally, as Deputy Collectors 
in the State of Andhra Pradesh, till in- 
tegrated rules for promotion of Tahsil- 
dars of both the Telangana and Andhra 
Regions are made by the State of Andhra 


IN/IN/E624/70/VBB/T 
1971 Andh Pra/t T G—14 


Pradesh. AIR 1966 SC 1942 and AIR 1967 
SC 1910 and AIR 1966 SC 175, Rel. on. 
(Para 19) 

On 1-11-1956 the conditions of ser- 
vice of the personnel from Telangana 
region continued to be governed by 
the Hyderabad Rules and the conditions 
of service from Andhra Region conti- 
nued to be governed by the Andhra 
Rules. But as the two services had not 
been Integrated and as no common gra- 
dation list had been drawn on that day, 
it was not possible for the Government 
of A. P. to apply any of those Rules 
for purposes of making promotions as 
and when vacancies arose. Till common 
gradation list was prepared and the 
integrated rules were made, promotion 
could be made by the A. P. State Gov- 
ernment, by resort to Article 162 of the 
Constizution of India. (Para 14) 


The Service Rules, though appli- 
cable to a particular personnel, are ap- 
plicable to the personnel of that parti- 
cular territory where the laws are made. 
It therefore cannot be said that service 
Rules are only connected with person- 
nel ard have nothing to do with terri- 
tory. The Service Rules in the State 
of Hyderabad applied to the Telangana 
personnel because those personnel were 
In service in a territory which formed 
part of the State of Hyderabad. There- 
fore, iz cannot be said that the laws con- 
templated in Section 119 of the States 
Reorganization Act do not take in the 
Service Rules. (Para 12) 

The Rules made by the Governor 
or Raj Pramukh under Article 309 of 
the Constitution are a law inasmuch as 
it supersedes all the laws in force in- 
cluding the statutory law made in re- 
gard to the State Service prior to the 
commencement of the Constitution. 
Therefore, the Rules made under Arti- 
cle 303 of .the Constitution being a law 
in force in the Telangana region on the 


2A. P. 


date the States Reorganisation Act came 
into force, continued to be in force in 
that territory after the formation of 
A. P. by virtue of Section 119 of the 
States Reorganisation Act and the per- 
sonnel who were governed by those 
Rules continued to be so governed. This 
conclusion also receives support from 
the proviso to sub-section (7) of Sec. 115 
of the States Reorganisation Act. The 
Proviso presupposes the existence of the 
conditions of service. AIR 1965 SC 136 
and ILR (1969) Andh Pra 1152, Relied 
on. (Para 12) 

No doubt the State of Andhra Pra- 
desh had the power under Section 116 
to make Rules affecting the conditions 
of service of the Telangana Personnel; 
but those rules had to be subservient to 
Section 115 (7), proviso of the States Re- 
organisation Act. Further the State Gov- 
ernment has been empowered by sub- 
section (2) to pass orders regarding the 
continuance of any particular Telangana 
personnel in such post which he was 
occupying after the formation of the 
State of Andhra Pradesh. That does not 
in so many words empower the State 
Government to vary his conditions of 
service so as to affect him disadvanta- 


geously. (Para 13) 

The State Government having the 
power to appoint, has necessarily the 
implied power to appoint temporarily 


also. Of course that power is subject 
to the rules made for purposes of ap- 
pointments and promotions to a parti- 
cular State Service. But if the Rules 
of the particular State Service do not 
provide for a situation, the State Gov- 
ernment has certainly the implied power 
to make temporary appointments. AIR 
1970 SC 140, Rel. on. (Para i9) 
(B) Civil Services—Hyderabad Cadre 
and Recruitment Rules (1955) — Hyde- 
rabad General Recruitment Rules (1955), 
Rules 2 and 3 — There can be ad hoc 
promotion of Tahsildars (of Telangana 
region) governed by Hyderabad Rules 
after 1-11-56 — Promotion expressly 
made temporary or provisional after 
1-11-56 without the process of selection 
cannot amount to permanent promotions 
~ (Constitution of India, Article 309) 
(Para 27) 
(C) Civil Services—Hyderabad Cadre 
and Recruitment Rules (1955) — Hyde- 
` rabad General Recruitment Rules (1955), 
Rules 2 and 3 — Promotion after 1-11- 
1956, temporarily or permanently, of 
Tahsildar of erstwhile State of Hydera- 
bad as Deputy Collector in State of A. P. 


~~ Consultation with Public Service 
Commission not. necessary. 
Though according to the Hydera- 


bad Rules, consultation with the Public 
Service Commission was necessary, yet 
as the Hyderabad Public Service Com- 
mission ceased to exist from 1-11-1956 





S. A. Hussain v. State -(FB) 


A. I R 


and in accordance with Regulation 15 (dj 
of the Andhra Pradesh Public Service 
Commission Regulations, no consultation 
is necessary for promoting Tahsildar to 
the post of Deputy Collector as the posts 
are borne in the same service. As far 
as the temporary promotion is concern- 
ed, the question of consultation with the 
Public Service Commission does not 
arise at all. (Para 28) 


(D) A. P. Public Service Commis« 
sion Regulations 1963, Regulation 15 (d) 
— Promotion of Telangana personnel 
after 1-11-56 — Consultation with Public 
Service Commission prior to reversion 
not necessary — But consultation with 
Public Service Commission will not 
vitiate reversion. 


Mere consultation with the Public 
Service Commission where such consul- 
tation is not necessary would not vitiate 
the reversion unless the aggrieved party 
is able to show that the Government 
while effecting reversion did not form 
an independent opinion of its own and 
had surrendered its judgment to the 
opinion of the Public Service Commis- 
sion. (Para 31) 

The provisions of Regulation 15 (d) 
of the Andhra Pradesh Public Service 
Commission Regulation do not lay down 
any embargo upon any consultation. 
AIR 1957 SC 912 and AIR 1962 SC 1344, 
Ref. (Para 29) 

(Œ) A. P. Public Service Commis- 
sion Rules (1963), Rule 4 (2) — Chal- 
lenge that Commission has not follow- 
ed the proper procedure prescribed im 
Rule 4 (2) — Commission becomes a 
necessary party to proceedings. 


(Para 33) 

(F) Constitution of India, Art. 311 

— Temporary or provisional appoint- 
ment — Mere continuance in certain 


posts for a considerably long time does 
not make holders’ appointments perma- 
nent —- Nor does continuance mean 
that they were retained, as they were 


found suitable for the job. Case law 
Ref. (Paras 43, 44) 
(G) Constitution of India, Arti- 


cle 311 (2) — Reduction in rank — 
What amounts to — Reversion of Gov- 
ernment servant having no right to 
substantive post on ground of his un- 
suitability — No stigma is cast upon 
Government servant — No ‘reduction 
in rank’ within Art. 311 (2) or R. 8 (3) 
A. P. Civil Services (Classification, Con- 
trol and Appeal) Rules. 


If the Government servant has got 
a right to the post and he is reverted 
to a lower rank, it is a clear case of re- 
duction in rank. In cases where he has 
no right to the post the reversion would 
amount to reduction in rank, if such 
reversion casts a stigma on him or re- 
sults in evil consequences. If the ordeg 


4971 


entails or provides for forfeiture of pay 
or allowances or the loss of seniority 
in the substantive rank or stoppage or 
postponement of his future chances of 
promotion, such cases may indicate that 
the reversion has resulted in evil conse- 
quences. AIR 1958 SC 36 and AIR 1962 
SC 8 and AIR 1964 SC 423 and AIR 
964 SC 449 and AIR 1967 SC 1260, 
AIR 1970 SC 77, Rel. on. (Para 49) 

The word ‘unsuitable’ is a very 
wide word which takesin other cases than 
cases of inefficiency, undesirability, unsa- 
tisfactory conduct, etc. That being so, it 
cannot be held that if a Government 
servant holding the post of Deputy Col- 
lector who had no right to the post is 
found unsuitable for a job and rever- 
ted to the substantive post of Tahsildar 
on that ground, any stigma is cast upon 
him. The reversion in such a case does 
not amount to ‘reduction in rank’ with- 
in Article 311 (2) or Rule 8 (3), A. P. 
Civil Services (Classification, Control 
and Appeal) Rules. (Paras 50, 92) 

Mere fact that the emoluments of 
post of Deputy Collector are lost is not 
sufficient to hold that reversion has re- 
sulted in evil consequences to Govern- 


ment servant. (Para 53) 
(H) Constitution of India, Arti- 
ele 311 (2) — Reduction in rank — 


Reversion of Government servant with- 
out giving any reasons — Bat Govern- 
ment stating in counter affidavit that he 
was not found fit by Public Service Com- 
mission —- Reversion held amounted to 
reduction in rank as stigma was cast on 
Government servant, and order is bad 
in absence of compliance with procedure 
laid down in Article 311 (2). 

(Para 56) 


@ Sales-tax—A.P. General Sales Tax 
Act (6 of 1957), S. 39 — Rules under, A. 
P. General Sales Tax Rules 1957, R. 3(b) 
— Rule 3 (b) clearly indicates Deputy 
Commissioner as the appointing autho- 
rity for the purpose of appointment of 

C. T, Os. — The rules, being stata- 
vex rules, have status of law. 

(Para 66) 


(J) Civil Services — A. P. State and 
Subordinate Services Rules, Rule 10 (5) 
— Government cannot resort to provi- 
sions of Clause (v) to terminate tempo- 
rary appointment and fill up that post 
by person who is unqualified for the 


job. (Para 69) 
‘ae aap of India, Art. 309 
— (A, . O. Ms. 1206 Revenue dated 


31-7- -64, pAg not been issued under Artis 
cle 309 proviso — It cannot therefore 
affect special rules of recruitment made 
by G. O. 170 of 1962. (Para 70) 


(L) Constitution of India, Art. 309 
— Variation of conditions of service — 
Category from which promotions have 
to be made, so widely extended as to 
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seriously affect chances of promotion of 
existinz holders — It would amount to 
variation of condition of service to the 
disadvantage of the Government servant. 
(Para 72) 
Cases Referred: Chronological Paras 
(1970 AIR 1970 SC 77 (V 57) = 
1970-1 SCR 220, Debesh Chandra 
Das v. Union of India 49 
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P. Babulu Reddy, for Appellant (in 
W. A. No. 167 of 1967), Jaleel Ahmed 
and Aziz Ahmed (in W. As. Nos. 9 to 
11 of 1968 and 24 of 1969), D. M. Desh- 
mukh and K. V. Sarma {in W. A. No. 
253 of 1968), T. Ananta Babu and Upen- 
dralal Waghray (in W. A. No. 95 of 
1969), A. Gangadhara Rao (in W. A. No. 
102 of 1969), and N. Chandra Mouli (in 
W. A. No. 178 of 1969), for Appellant; 
C. Apparao and M. Venkateswaralu, for 
Advocate General and 2nd Govt. Plead- 
er (in W. A. No. 167 of 1967), Advocate 
General and 2nd Govt. Pleader (in Nos. 
9 to 11 of 1968), 3rd Govt. Pleader (in 
No. 253 of 1968 and 24 of 1969) and for 
Nos. 1 to 4 (in W. As. Nos. 95 of 1969) 
and 102 of 1969) and for Nos. 1 to 3 (in 
W. A. No. 178 of 1969), S. V. Kondapi, for 
Nos. 5 to 12 (in No. 102 of 1969), S. V. 
Kondapi and B. Jagannadha Sastry for 
Nos. 5 to 13 (in No. 178 of 1969) and 
V. Venkataramanaih, for No. 14 (in No. 
178 of 1969), for Respondents. 


VAIDYA, J.:— The appellants in all 
these writ appeals are personnel who 
were in the service of the State of 
Hyderabad as it was existing prior to 
1-11-1956 and were allotted to the State 
of Andhra Pradesh from 1-11-56. The 
Appellants in W. A. No. 167 of 1967, and 
9, 10 and 11 of 1968 were Tahsildars on 
1-11-56 and were promoted as Deputy 
Collectors after that date. They filed 
writ petitions out of which these writ 
appeals arise on their being reverted to 
the post of Tahsildars. Writ Appeal No. 
167 of 1967 arises out of Writ Petition 
No. 2067 of 1966. Writ Appeals 9. 10 
and 11 of 1968 arise out of Writ peti- 
tions 2082 of 1966, 60/67 and 244/67 res- 
pectively. The Writ petitions were dis- 
missed by a common judgment render- 
ed by our learned brother Chinnappa 
Reddy, J. The appellant in Writ Appeal 
No. 253 of 1968 was a Nayab Tahsildar 
(Deputy Tahsildar) on 1-11-1956 and was 
later promoted as Tahsildar. He filed 
writ petition No. 825 of 1967 out of 
which the aforesaid appeal arises chal- 
lenging the orders of reversion made 
- against him. His writ petition was dis- 
missed by our learned brother Chinn- 
appa Reddy, J. The appellant in Writ 
Appeal No. 24 of 1969 was an Upper 
Division Clerk in the Electricity Depart- 
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ment on 1-11-56 and was promoted to | 
the post of Accountant (non-gazetted) on 
14th May, 1959 and was later promoted 
as Deputy Chief Accountant on 3-3-1962, 
His Writ Petition No. 59 of 1967 is 
directed against the order of reversion 
from the post of Deputy Chief Account- 
ant to the post of Accountant. The writ 
petition was dismissed by our learned 
brother Kuppuswamy, J. The appellants 
in Writ Appeals 95, 102 and 178 of 1969 
were Accountants and Second Grade 
Clerks as on 1-11-1956 in the Sales Tax 
Department. They were promoted as 
Assistant Commercial Tax Officers after 
that date and their Writ Petitions Nos. 
1788, 1784 and 1854 of 1968 were direct- 
ed against the orders of reversion to the 
posts of Accountants and Second Grade 
Clerks which were dismissed by our 
learned brother Kuppuswami, J. 


2. These Writ Appeals came up 
for hearing before our learned brothers 
Venkatesam and D. V. Reddy, JJ. 
who referred them to a Full Bench. By 
the order of reference the following 
questions have been referred. 

“(1) Does the State of Andhra Pra- 
desh possess inherent or Constitutional 
Executive Power to promote Tahsildars 
of the erstwhile State of Hyderabad, 
temporarily or provisionally, as Deputy 
Collectors in the State of Andhra Pra- 
desh, till integrated rules for promotion 
of Tahsildars of both the Telangana and 
Andhra Regions are made by the State 
of Andhra Pradesh. 


(2) Does the Rule of first promo- 
tion of Tahsildars of Telangana region 
as Dy. Collectors in the State of 


A. P. according to the Hyderabad Cadre 
and Recruitment Rules 1955 imply either 
that there can be no temporary or pro- 
visional promotion of such  Tahsildars 
after 1-11-56 or that a promotion ex- 
pressly made temporarily or provision- 
ally after 1-11-56 without a process of 
selection would amount to a permanent 
promotion; 


(3) Should the Public Service Com- 
mission be consulted when a Tahsildar 
of the erstwhile State of Hyderabad is 
promoted either temporarily or perma- 
nently after 1-11-56 as a Deputy Col- 
lector in the State of A. P. 


(4) Even if the consultation is not 
necessary whether the consultation of 
the Public Service Commission would 
vitiate the reversion; 


(5) What is the effect of the Public 
Service Commission not being consulted 
for the continuance of personnel either 
under the Hyderabad Public Service 
Commission Rules or Andhra Pradesh 
Public Service Commission Rules in the 
ease of posts falling within their pur- 
view; or the Commission not acting us 
per Rule 4 (2) of the Andhra Pradesh 
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Public Service Commission Rules of has again been amended and is yet to 

1963.” be finalised. The States Reorganisation 
3. As regards question No. 5, if Act by sub-section (7) of Section 115 

has been observed in the order of refer- provided, sh i g , 

ence that there were no pleadings in the Nothing in this Section shall be 


affidavits filed by the petitioners in re- 
gard to the said question. The order of 
reference further says: 

“The papers in all these cases will 

be placed bfore the Honourable the Chief 
Justice for constituting a Full Bench 
for answering the questions aforesaid, 
and for the disposal of the Writ Appeals 
themselves, in the light of the answers 
to the above questions and any other 
incidental contentions that may be 
raised.” 
From the aforesaid order it is clear that 
not only the questions adumbrated in 
the reference order have been referred 
to us for answers, but also writ appeals 
themselves have been referred to us for 
disposal. 

4. Before we take up consideration 
of the questions referred, it is necessary 
to make a reference to few facts. Before 
the enforcement of the States Reorgani- 
sation Act, 1956, the State. of Hyderabad 
consisted of three regions; Telangana, 
Marathwada and Karnataka. By virtue 
of Section 3 (1) of the States Reorgani- 
sation Act, certain territories of the erst- 
while State of Hyderabad were added to 
the State of Andhra and State of 
Andhra so constituted was named the 
State of Andhra Pradesh. The territo- 
ries so transferred are commonly known 
as Telangana region. In order to pro- 
vide for smooth take-over of services 
existing in one State by another State, 
certain provisions were made in Part X 
of the States Reorganisation Act. By 
virtue of sub-sections (2) and (3) of See- 
tion 115, certain personnel of the Hyde- 
rabad State were allotted to the State 
of Andhra Pradesh and sub-section (5) 
of this section made provision for erst- 
while establishment of one or more Ad- 
visory Committees by the Central Govt. 
for assisting it in regard to (a) integra- 
tion of services in the State of Andhra 
Pradesh (b) ensuring a fair and equit- 
able treatment to all persons affected 
and proper consideration of any repre- 
sentation made by such persons. It is 
a matter of history that the Advisory 
Committees were constituted by the 
Central Government and the question of 
integration of services and equalisation 
of posts has been under consideration of 
the State Govt. and the Central Gov- 
ernment for the past so many years. But 
unfortunately as far as Tahsildars are 
concerned we are told that no final 
common gradation lists of the integra- 
ted service have been prepared to this 
date. We have also been told that the 
provisional common gradation list of 
Tahsildars prepared in the year 1964 


deemed to affect after the appointed day 
the operation of the provisions of Chapter 
I of Part XIV of the Constitution in 
relation to the determination of the 
conditicns of service of persons serving 
in connection with the affairs of the 
Union or any State: 


_ Provided that the conditions of ser- 
vice applicable immediately before the 
appointed day to the case of any persons 
referred to in sub-section (1) or sub- 
section (2) shall not be varied to his 
disadvantage except with the previous 
approval cf the Central Government.” 
By this sub-section the conditions of 
service existing in the erstwhile State 
of Hyderabad were guaranteed to the 
Telangana personnel by providing that 
those conditions shall not be varied to 
their disadvantage except with the pre- 
vious approval of the Central Govern- 
ment. Section 116 (1) of the States Re- 
organisation Act provided that every 
person who was holding or discharging 
the duties of any post or office in con- 
nection with the affairs of an existing 
State in any area which on 1-11-1956 
fell within another existing State, shall 
except where by virtue or in conse- 
quence of the provisions of the States 
Reorganisation Act such post or office 
ceased to exist on that day, continue 
to hold the same post or office in the 
other existing State in which such area 
is included on that day and shall be 
deemed as from that day to have been 
duly appointed to such post or office by 
the Government or other appropriate 
authority in such State. Sub-section (2) 
of this section provides that nothing in 
this section shall be deemed to prevent 
a competent authority after the ap- 
pointed day, from passing in relation to 
any such person any order affecting his 
continuance in such post or office. Sec- 
tion 117 of the said Act authorises the 
Central Government to give such direc- 
tion to the State Government as may 
appear to it to be necessary for the pur- 
pose of giving effect to the provisions 
of Part X of the Act and the State Gov- 
ernment shall comply with such direc- 
tions. The Public Service Commission 
of the State of Hyderabad ceased to 
exist from 1-11-1956 by: virtue of Sub- 
section (2) of Section 118 of the Act. 
Section 119 which finds a place in 
Part XI of the Act reads:— 


“The provisions of Part IT shall nof 
be deemec to have effected any change 
in the territories to which any law in 
force immediately before the appointed 
day extends or applies, and territorial 
references in any such law to an exist- 


- 
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ing State shall, until otherwise provided 
by a competent Legislature or other 
competent authority, be construed as 
meaning the territories within the State 
immediately before the appointed day.” 
It is, in the light of the provisions of 
the States Reorganisation Act referred 
to above, the provisions of the Consti- 
stitution of India and the Rules appli- 
cable to the Services concerned to which 
we will refer to in due course, the ques- 
mons referred to us have to be answer- 
ed. 


5. Sbri Jaleel Ahmed who ad- 
vanced before us the leading argument, 
contended that by virtue of the provi- 
sion of the proviso to sub-section (7) of 
Section 115 of the States Reorganisation 
Act, the conditions of service of the 
Hyderabad personnel who were allotted 
to the State of Andhra Pradesh conti- 
nued after the formation of the State 
of Andhra Pradesh and those conditions 
could not be varied to their disadvantage 
without the previous approval of the 
Central Government. He further con- 
tended that though the orders of pro- 
motion of all the appellants in the ap- 
peals say that they were temporarily 
promoted, their promotions should be 
considered to be regular as they were 
promoted in clear vacancies of perma- 
nent posts. The Hyderabad Rules apply- 
ing to the various service personnel did 
not contain any provision of temporary 
promotion. The Rules provided for a 
temporary post and a temporary appoint- 
ment and not for a temporary promo- 
tion. That being the case, the appellants 
should be considered to have been re- 
gularly promoted creating in them a 
right to the office to which they were 
promoted and their reversion from that 
post is illegal as it amounts to reduc- 
tion in rank. It is also contended that 
the reasons given for reversion cast a 
stigma on them reducing their chances 
of future promotion and thus amount 
to a reduction in rank. Admittedly 
the orders of reversion have been 
issued against these appellants without 
conforming to the procedure laid down 
in the Classification, Control and Ap- 
peal Rules and Article 311 of the Con- 
stitution of India. These reversions are 
therefore bad and the orders are liable 
to be struck down. He also raised the 
question that the Public Service Com- 
mission did not comply with R. 4 (2) 
of the Rules before declaring that the 
appellants were unsuitable for the job. 
He further contended that the Govern- 
ment blindly accepted the opinion of 
the Public Service Commission and did 
not exercise its independent judgment 
as to the suitability or otherwise of the 
appellants. 


6. The learned Advocate General 
contended that in the situation arising 
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after the formation of State of Andhra 
Pradesh on 1-11-1956 it was not possible 
for the Government to make any pro- 
motions in accordance with the Rules 
then existing assuming that any such 
rules were existing as on that day it 
was not possible to determine who were 
the persons entitled to such promotions 
from the integrated personnel from 
Andhra and Telangana. In such circum- 
stances the Government was obliged to 
take action under Article 162 of the 
Constitution and make only temporary 
promotions till the equalisation of posts 
was effected and a common gradation 
list was drawn up. Later the Govern- 
ment with a view to regularising the 
promotions made by it under the powers 
vested in it under Article 162 of the 
Constitution referred the cases of the 
promotees to the Public Service Com- 
mission and after considering the opi- 
nion expressed by the Public Service 
Commission took the decision to either 
retain or revert the personnel so pro- 
moted. In the circumstances in which 
the promotions were made by the Gov- 
ernment and the fact that the orders of 
promotions specifically say that the pro- 
motions were temporary, no right to the 
post was created in the appellants. No 
reason has been given by the Govern- 
ment in the orders of reversion and the 
counter affidavits filed by the Govern- 
ment state that the appellants were re- 
verted as they were found unsuitable 
or unfit. According to the learned Advo- 
cate General, the ground of reversion 
given in the counter affidavit should not 
be taken into consideration, and even if 
taken into consideration, it does not 
amountto any stigmaand doesnot in any 
manner affect the future chances of pro- 
motions of the appellants. The question 
therefore of the application of the Classi- 
fication, Control and Appeal Rules or 
invoking Article 311 of Constitution does 
not arise. He also contended that in 
order to consider the argument raised 
by the appellants in regard to R. 4 (2) 
of the Rules of Procedure of Andhra 
Pradesh Public Service Commission Rules 
it is necessary to have the necessary 
pleadings for the same. The affidavits 
filed by the appellants, in the writ peti- 
tions do not make any such pleadings 
and further when the action of the 
Public Service Commission is being con- 
tested, the Public Service Commission 
was a necessary party to the writ peti- 
tions. The Public Service Commission 
not having been made a party, no argu- 
ment under Rule 4 (2) can be entertain- 
ed. He also denied that the Government 
did not exercise its independent judg- 
ment as to the suitability or otherwise 
of the appellants. It took into considera- 
tion the opinion expressed by the Public 
Service Commission and then reached 
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its own decision as to the reversion of 
the appellants. 


T. Shri Upendralal Waghray, ad- 
vancing the main argument for the A. C. 
T. Os. contended that as far as the 
A. C. T. Os. were PRA the promo- 
tion to the post of A. O. was re- 
gionwise and therefore a was no 
question of preparing any integrated or 
common gradation list for the whole of 
Andhra Pradesh. The writ appellants 
and the respondents in the writ appeals 
all belong to single region within Telan- 
gana and the question of considering the 
chances of premotion of personnel frorn 
the Andhra side, did not at all arise. 
The question therefore of resorting to 
the provisions of Article 162 of the Con- 
stitution of India for making any pro- 
motion in these cases did not arise. The 
promotion to the post of A. C. T. O. be- 
ing a Ist stage promotion, it was entire- 
ly governed by the provisions of the 
Hyderabad Rules and the appellants 
were entitled to the promotion. He fur- 
ther contended that the Government by 
its new Rules made by G. O. Ms. 170 
dated 30-1-1962 made eligible Third 
Grade Clerks along with 2nd Grade 
Clerks and U. D. Cs. for purposes of 
promotion to the post of A. C. T. O. 
The learned counsel contends that the 
inclusion of the Third Grade Clerks 
among the Second Grade Clerks, has ad- 
versely affected the appellants’ chances 
of promotion and has thus disadvantage- 
ously affected their conditions of service 
as far as the first stage of promotion 
goes. Admittedly, the State Government 
has not obtained any prior approval of 
the Central Government to the Rules 
made in G. O. Ms. 170 and therefore the 
provision in that G. O. Ms. so far as 
it affects the condition of service of the 
appellants is void and has no force. He 
also pointed out that by virtue of the 
inclusion of Third Grade Clerks for con- 
sideration to the post of A. C. T. O. a 
peculiar anomaly has arisen inasmuch 
as the persons who were once serving 
as Assistants and who were under the 
control of the appellants have become 
their superior officers and the appellants 
now have to serve under them or under 
their control. 


8. Mr. Shiv Shanker the learned 
Third Government Pleader contended that 
even though there is no specific provi- 
sion for temporary appointments in the 
Hyderabad Rules; there is a definite indi- 
cation that temporary appointments could 
be made under those Rules and a person 
could be appointed temporarily even in 
a clear vacancy. His contention is that 
there is no prohibition in the Hyderabad 
Rules for temporary appointments and 
the State Government therefore was en- 
titled to appoint temporarily. He further 
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contended that power to appoint inclu- 
des power to appoint temporarily also. 


9. We have heretofore indicated 
the broad outline of the arguments ad- 
vanced by the learned counsel for both 
sides in the various writ appeals and 
we will advert to their arguments in de- 
tail as we deal with the questions refer- 
red to us and also other questions that 
arise out of the writ appeals. 

We will now proceed to con- 
sider the questions referred to us. 


11. The first question deals with 
the power of the State of Andhra Pra- 
desh to promote the Tahsildars of the 
erstwhile State of Hyderabad tempora- 
rily or provisionally as Deputy Collec- 
tors in the State of Andhra Pradesh till 
the integrated rules for the promotion 
of Tahsildars of both Telangana and 
Andhra regions are made by the State 
of Andhra Pradesh. On 1-11-1956 when 
the State of Andhra Pradesh was form- 
ed, there were two sets of Rules that 
were applicable to the Government ser- 
vants. The Government servants that 
were working in the Telangana region 
and had been allotted to the State of 
Andhra Pradesh under the provisions of 
States Reorganisation Act, were prior to 
the formation of Andhra Pradesh, being 
governed by the Hyderabad Rules; where- 
as the personnel working in the Andhra 
region were governed by the Rules pre- 
vailing in that region. 


12. At the time the State of 
Andhra Pradesh was formed there was 
no integrated list of the personnel from 
both the regions fixing their inter se 
seniority. Not only the inter se senio- 
rity of the personnel from both regions 
had to be fixed, but in some cases it 
was necessary to equate the posts held 
by the personnel from the two regions. 
As far as Tahsildars are concerned, in 
the State of Hyderabad, the Tahsildar’s 
post was a gazetted post; whereas in the 
State of Andhra, the Tahsildar’s post 
was a non-gazetted one. That being so, 
the question of equation of post would 
also arise. Inter se seniority of the per- 
sonnel from the two regions not being 
known, the Government at that stage 
could not have selected persons for pro- 
motion to posts of Deputy Collectors. 
Ordinarily even in cases where the test 
of merit-cum-seniority is adopted merit 
of persons who are seniors are first 
taken into consideration. At that time 
therefore it was not possible for the 
State Government either to promote 
personnel from the Telangana region in 
accordance with the Rules obtaining in 
that region or promote people from the 
Andhra region in accordance with the 
Rules obtaining in that region. It was 
argued by the learned Advocate Gene- 
ral referring to the provisions of Sec- 
tion 119 of the States Reorganisation 


8 A. P. [Prs. 12-13] 


Act that this section did not save the 
Hyderabad Rules relating to Telangana 
personnel and they ceased to be appli- 
cable to them. He even went to the ex- 
tent of contending that even the Andhra 
Rules ceased to be applicable as the 
promotions were to be made in tha 
State of Andhra Pradesh and not either 
in the State of Hyderabad or in the 
State of Andhra. His contention is that 
service rules apply to personnel and not 
to a particular territory and what is 
saved by S. 119 of the States Reorganisa- 
tion Act is territorial extent of laws. 
His contention is that laws which gov- 
erned a particular territory continued to 
be operative in that territory by virtue 
of the provisions of S. 119 of the Act; 
but laws which were applicable to parti- 
cular personnel though in a` particular 
territory, did not continue to apply vo 
the personnel of that territory. We find 
it very difficult to agree with this con- 
tention of the learned Advocate Gene- 
ral. Laws prevalent in a particular terri- 
tory, apply to persons who live in that 
territory. The Service Rules though 
applicable to a particular personnel, are 
applicable to the personnel of that parti- 
cular territory where the laws are made. 
It therefore cannot be said that service 
Rules are only connected with person- 
mel and have nothing to do with terri- 
tory. The Service Rules in the State 
of Hyderabad applied to the Telangana 
personnel because those personnel were 
in service in a territory which formed 
part of the State of Hyderabad. There- 
fore, it cannot be said that the laws 
contemplated in Section 119 of the 
States Reorganisation Act do not take 
in the Service Rules. Further, it has 
to be remembered that on 1-11-1956 the 
Service Rules that were applicable in 
the State of Hyderabad had been made 
by the Raj Pramukh of Hyderabad 
under the proviso to Article 309 of the 
Constitution of India. Article 313 of the 
Constitution provides that all laws in 
force immediately before the commence- 
ment of the Constitution and applicable 
to any public service or any post which 
continued to exist after the commence- 
ment of the Constitution. as service or 
post under a State shall continue in 
force so far as consistent with the pro- 
visions of the Constitution until other 
provision is made in this behalf under 
the Constitution. The other provision 
contemplated under Article 313 of the 
Constitution is either the laws made by 
the Legislature governing the State ser- 
vices under Art. 309 of the Constitution 
or the Rules made by the Governor or 
Raj Pramukh, as the case may be, under 
the proviso to Article 309 of the Consti- 
tution. Once Rules are made under the 
proviso to Article 309 of the Constitu- 
tion by the Governor or Raj Pramukh 
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those Rules being a provision made 










relation to a particular State Service. 
This clearly shows that the Rules made 
by the Governor or Raj Pramukh under 
Article 309 of the Constitution is a law 
inasmuch as it supersedes all the laws 
in force including the statutory law 
made in regard to the State Service 
prior to the commencement of the Con- 
stitution. Therefore the 
under Article 309 


region on the date the States Reorgani- 
sation Act came into force. continued to 


Rules continued to be so governed. 
conclusion also receives support from 
the proviso to sub-section (7) of Sec. 115 
of the States Reorganisation Act. The 
proviso says that the condition of service 
applicable immediately before the ap- 
pointed day to the case of any person 
belonging to a state service shall not be 
varied to his disadvantage except with 
the previous approval of the Central 
Government. The. very restriction on the 
variation of the condition of service ap- 
plicable immediately before 1-11-1956 
without the prior approval of the Central 
Government does show that those condi- 
tions of service continue to apply to the 
personnel from the Telangana region 
allotted to the State of Andhra Pradesh. 
If the conditions of service were not to 
continue after such allotment, there was 
no meaning in providing that the condi- 
tions of service could not be varied to 
the disadvantage except with the pre- 
vious approval of the Central Govern- 
ment. The proviso clearly means that 
the conditions of service will continue 
to govern such personnel and can be 
varied by the State of Andhra Pradesh 
without the approval of the Central Gov- 
ernment if such variation is to the ad- 


vantage of such personnel and with 
the prior approval of the Central 
Government if such variation is 
to their disadvantage. The condi- 
tions of service are governed by 
the Service Rules prescribing those 
conditions. It cannot therefore be said 


that the service Rules that were appli- 
cable to the Telangana personnel did 
not continue after the formation of the 
State of Andhra Pradesh. The State of 
Andhra Pradesh was empowered to vary 
those Rules to the disadvantage of the 
personnel with the prior approval of 
the Central Government and to the ad- 
vantage of that personnel without any 
such prior approval the reason being 
very obvious. 


13. As far as the case of person- 
nel from the State of Andhra is con- 
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cerned, it has to be remembered that by 
virtue of the provisions of Section 3 of 
the States Reorganisation Act, the State 
of Andhra Pradesh is not a new State; 
but certain areas from the erstwhile 
Hyderabad State were added to the State 
of Andhra and the territory so formed 
was named as State of Andhra Pradesh. 
The State of Andhra Pradesh being not 
a new State, the continuation of the 
Rules of service applicable to the per- 
sonnel in Andhra Region does not pose any 
problem. In our view the personnel 
from the two regions continued to be 
governed by the Service Rules in so far 
as their conditions of service were con- 
cerned, until integrated Rules were made 
in consonance with the provisions of 
Section 115 (7) of the States Reorganisa- 
tion Act. 

The learned Advocate General con- 
tended that by virtue of Section 116 of 
the Act, the Telangana personnel were 
deemed to be duly appointed by the 
State of Andhra Pradesh after 1-11-56. 
Sub-section (2) of that section empower- 
ed the competent authority to pass 
orders in relation to such persons af- 
fecting their continuance in posts or 
office. The contention is that this gave 
a wide power to the State of Andhra 
Pradesh to make Rules affecting their 
conditions of service. No doubt the 
State of Andhra Pradesh had the power 
to make Rules affecting the conditions 
of service of the Telangana Personnel; 
but those rules had to be subservient to 
Section 115 (7) proviso of the States Re- 
organisation Act. Further, the State Gov- 
ernment has been empowered by sub- 
section (2) to pass orders regarding the 
continuance of any particular Telangana 
personnel in such post which he was 
occupying after the formation of the 
State of Andhra Pradesh. That does 
mot in so many words empower the 
State Government to vary his condi- 
tions of service so as to affect him dis- 
advantageously. 


14. The position therefore that 
emerges from this discussion is that on 
1-11-1956 the conditions of service of the 
personnel from Telangana region zon- 
tinued to be governed by the Hydéra- 
bad Rules and the conditions of service 
from Andhra Region continued to 
be governed by the Andhra Rules. 
But as the two services had not been 
integrated and as no common gradation 
list had been drawn on that day, it was 
not possible for the Government to 
apply any of those Rules for purposes 
of making promotions as and when 
vacancies arose. It cannot be legiti- 
mately said that unless common grada- 
tion list was prepared and the integra- 
ted rules were made, no promotion 
should be made by the State Govern- 
ment. The Governance of the State has 
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to be carried on during the interregnum! 
and promotions if necessary have to be 
made during that period. The promo- 
tions made during that interregnum 
could rot be under any of the Ruies 
obtained in the State of Andhra Pradesh 
at that time. The State Government 
had necessarily to take resort to Arti- 
cle 162 of the Constitution of India. 


15. Our view that proviso to 
Section 115 (7) of the States Reorganisa- 
tion Act pre-supposes the existence of 
the conditions of service, is supported 
by a decision of the Supreme Court in 
Raghvendra Rao v. Dy. Commr., South 
Kanara, AIR 1965 SC 136. Their Lord- 
ships leid down:— 

“The broad purpose underlying the 
proviso to Section 115 (7) of the States 
Reorganisation Act was to ensure that 
the corditions of service should not be 
changec. except with the prior appro- 
val of zhe Central Government. In other 
words, before embarking or varying the 
conditions of service, the State Govern- 
ment should obtain the concurrence of 
the Central Government.” 


The argument of the learned Advocate 
General in relation to Section 119 of the 
States Reorganisation Act was consider- 
ed by a Division Bench of this Court, 
in an unreported decision in Writ Petn. 
No. 4811 of 1968 (AP) and batch render- 
ed by the then Chief Justice and Rama- 
ehandre Rao, J. Their Lordships were 
considering the conditions of service of 
Civil Surgeon laid down by Firman of 
H. E. H. the Nizam. By reference to 
Section 119 of the States Reorganisation 
Act, the learned Judges held: 


“As we have held, H. E. H. the 
Nizam’s Firman regulating the condi- 
tions o service of the erstwhile person- 
nel of the Hyderabad State, namely, 
those of Telangana is a law made by a 
legislature or a competent authority, 
those conditions of service cannot be al- 
tered without the previous approval of 
the Central Government. If no such 
previous approval of the Central Gov- 
ernment is obtained, any rule made 
under zhe proviso to Article 309 or for 
that matter even a law made by the 
Legislature under that Article would 
not be valid.” 


16. The learned Judges also held 
that a rule made under the proviso to 
Article 309 of the Constitution inasmuch 
as until a law is made by the Legisla- 
ture it has the force of law, “is just as 
much a law as any custom or usage 
having the force of law.” 


17. Another Division Bench con- 
sisting of Gopalrao Ekbote and Sri- 
ramulu, JJ. held relying upon two deci- 
sions of the Supreme Court in C. A. No 
811 of 1968 rendered on 15-4-1968 and 
C. A. 409 of 1968 rendered on 9-4-1969 
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that the conditions of service applicable 
immediately before 1-11-1956 to the case 
of any person allotted from the Telan- 
gana region to the State of Andhra Pra- 
desh shall not be varied to his disadvan- 
tage except with the previous approval 
of the Central Govt. i 


18. We will now proceed to exa- 
mine the scope of Article 162 of the 
Constitution in so far as it concerns 
services. Article 162 provides that the 
executive power of the State shall ex- 
tend to matters with respect to which 
the Legislature of the State has power 
to make laws. By virtue of Item 41 in 
List II of the Seventh Schedule of the 
Constitution, a Legislature of the State 
has the power to make laws in regard 
to State public services. The executive 
power of the State being co-extensive 
with that of the State Legislature, the 
State Government has the executive 
power in regard to State Services. The 
scope of Article 162 came up for consi- 
deration before the Supreme Court in 
Nagarajan v. State of Mysore, AIR 1966 
SC 1942. Their Lordships considered 
the argument that till rules are made 
no recruitment can be made to any ser- 
vice. This argument was advanced on 
the basis of the method of recruitment 
to the Mysore State Civil Services which 
provided that it shall be made by a 
competitive examination or by promo- 
tion. It was further provided that the 
method of recruitment and qualifications 
for each state civil service shall be as 
set forth in the rules of recruitment of 
such service specially made in that be- 
half. The contention advanced was re- 
jected and it was observed: 


“First it is not obligatory under 
proviso to Article 309 to make 
rules of recruitment etc. before a ser- 
vice can be constituted or a post created 
or filled. This is not to say that it is 
not desirable that ordinarily rules should 


be made on all matters which are sus- 
ceptible of being embodied in rules. 
Secondly, the State Government has 


executive power, in relation to all mat- 
ters with respect to which the Legisla- 
ture of the State has power, to make 
laws. It follows from this that the State 
Government will have executive power 
in respect of List II, Entry 41, State 
Public Services. It was settled by this 
Courtin RamJawaya Kapurv. State of 
Punjab, AIR 1955 SC 549 that it is not 
necessary that there must be a law already 
in existence before the executive is enabl- 
ed to function and that the powers of the 
executive are limited merely to the carry- 
ing out of these laws. We see nothing 
in the terms of Article 309 of the Cons- 
titution, which abridges the power of 
the executive to act under Article 162 
of the Constitution without a law. It is 
hardly necessary to mention that if 
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there is a statutory rule or an act on 
the matter, the executive must abide by 
that Act or rule and it cannot in exercise 
of the executive power under Art. 162 
of the Constitution ignore or act con~ 
trary to that rule or Act.” 


The Supreme Court again in Sant Ram 
Sharma v. State of Rajasthan, AIR 1967 
SC 1910 was considering the argument 
that in the absence of any statutory 
rules governing the promotions to selec- 
tion grade posts the Government cannot 
issue administrative instructions and such 
administrative instructions cannot im- 
pose any restriction not found in the 
Rules already framed. The Supreme 
Court observed :— 


“We are unable to accept this argu- 
ment as correct. It is true that there is 
no specific principle of promotion of 
junior or senior grade officers to selec- 
tion grade posts. But that does not 
mean that till statutory rules are fram- . 
ed in this ‘behalf the Government can- 
not issue administrative instructions re- 
garding the principle to be followed in 
promotions of the officers concerned to 
selection grade posts. It is true that 
Goverment cannot amend or supersede 
statutory Rules by administrative in- 
structions, but if the rules are silent on 
any particular point Government can 
fill up the gaps and supplement the 
rules and issue instructions not incon- 
sistent with the rules already framed.” 
The Supreme Court in Ramaswamy v. 
I. G. of Police, AIR 1966 SC 175 consi- 
dered the question of Sub-inspectors of 
Police of the Hyderabad State who had 
been allotted to the State of Mysore in 
the States Reorganisation. These Sub- 
Inspectors of Police had been put on 
the eligibility list for the posts of Circle 
Inspectors prepared before the States 
Reorganisation Act, 1956 in accordance 
with the provisions of the Hyderabad 
District Police Act (10 of 1329F) and 
the Hyderabad District Police Manual. 
After their allotment to the State of 
Mysore, they were promoted on ad hoc 
basis to the posts of Circle Inspector 
because the permanent incumbents had 
either gone on leave or were on deputa- 
tion. On their return, the ad hoc Circle 
Inspectors were reverted to their sub- 
stantive posts of Sub-Inspectors. It was 
contended by them that they should not 
have been reverted without first revert- 
ing others who were juniors to them 
and that their reversion amounted to re- 
duction in rank. The contention of the 
petitioners that they had any right 
under the eligibility list or that after 
they had actually been promoted they 
had a right to continue in the posts of 
Circle Inspectors, was negatived. While 
considering the point that in any case 
till the final integration of service was 
made, the State Government was not 
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entitled to take into account the provi- 
sional list of Sub-Inspectors and could 
only proceed to give promotions and to 
make transfers regionwise according to 
the eligibility lists of former states from 
which the territories came to the new 
State, it was observed that there was 
nothing in law which prevented the 
State Government from proceeding ac- 
cording to the provisional list after such 
list was prepared subject of course to 
this that if the provisional list in any 
way altered when the final list is pre- 
pared, the State Government would give 
effect to the final list. The Supreme 
Court observed:-— 


“The contention of the petitioners 
that the State Government should have 
continued to make promotions and trans- 
fers regionwise only even after the pro- 
visional list was made, therefore. must 
fail. It may be added that the State 
Government would be entitled and 
bound after the appointed day to treat 
the State as one whole unit and make 
such orders of transfer, as it thought 
fit, treating the whole state as one Unit.” 
The aforesaid decisions of the Supreme 
Court leave no doubt as to the execu- 
tive power of the State under Art. 162 
of the Constitution to issue administrative 
instructions or make provisions for the 
State Services in the absence of any 
Rules made in that behalf. It is the 
argument of the learned counsel for the 
appellants that the Hyderabad Rules 
which were applicable to Telangana per- 
sonnel did not make any provision for 
making temporary promotions in clear 
vacancies. Hyderabad Civil Services 
Rules did not make any provision for 
a temporary appointment to a perma- 
nent post. The said rules made provi- 
sion for appointment to temporary post 
which has been defined in Rule 7 (50) 
as “a post carrying a definite rate of 
pay sanctioned for a limited time.” It 
is argued that the posts of Deputy Col- 
lectors are not temporary posts sanction- 
ed for a limited time. The appointments 
to those posts could not be temporary 
appointments. As we have already stated 
the State of Andhra Pradesh was faced 
with a situation on 1-11-1956 in which 
it could not have made any promotions 
to the posts of Dy. Collectors under the 
Rules obtaining for the Telangana per- 
sonnel or the Andhra personnel. It had 
to make ad hoc promotions and those 
promotions could be made by the State 
Government under the executive power 
vested in it under Article 162 of the 
Constitution of India. 


19. Yet there is another aspect 
of the case which can also be consider- 
ed. The State Government having the 
power to appoint, has necessarily the im- 
plied power to appoint temporarily also. 
Of course that power is subject to the 
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rules made for purposes of appointments 
and promotions to a particular state ser- 
vice. But if the Rules of the particular 
State Service do not provide for a situa- 
tion, the State Government has certain- 
ly the implied power to make tempo- 
rary appointments. The Supreme Court 
in S. D. O. Faizabad v. S. N. Singh, 
AIR 1970 SC 140 while considering the 
provisions of the U. P. Panchayat Raj 
Act observed:— 


“It is well recognised that where an 
Act confers a jurisdiction, it impliedly 
also grants the power of doing all such 
acts. or employing such means as are 
essentially necessary to its execution. 
But before implying the existence of 
such a power the Court must be satis- 
fied that the existence of that power is 
absolutely essential for the discharge of 
the power conferred and not merely 
that it is convenient to have such a 
power.” 


Applying the fest Iaid down by ‘the 
Supreme Court, to the case before us, 
we find that it was absolutely necessary 
to make temporary appointments to 
carry on the administration of the State 
as no appointment could be made under 
the two sets of Rules obtaining in the 
State of Andhra Pradesh on and after 
1-11-1956 as there was no integrated list 
or common gradation list. Our answer 
therefore to question No. 1 is in the 
affirmative. 


20. The second question poses the 
problem as to whether the rule of first 
promotion of Tahsildar of Telangana 
region as Dy. Collector in the State of 
Andhra Pradesh according to the 
Hyderabad Cadre and Recruitment Rules 
of 1955 imply either (a) that there can 
be no temporary or provisional promo- 
tion of such Tahsildars after 1-11 56 or 
(b) that the promotion though expressly 
made temporary or provisional after 
1-11-56 their selection would amount as 
a permanent promotion. In order to 
consider this question it is necessary to 
refer to the Hyderabad Cadre and Re- 
cruitment Rules 1955 relating to Tahsil- 
dars. By Notification No. 194-GAD 
19 RD-SRC-52 D/- 15-9-1955, the Raj 
Pramukh of the then State of Hydera- 
bad gave sanction for the establishment 
of the State Service Cadres in respect 
of the Hyderabad Administrative Ser- 
vice. The notification fixes the strength 
of each of the said Cadres and the 
number and character of the post borne 
thereon. The Hyderabad Administrative 
Service, according to the notification 
consists of two classes — Class 1 posts and 
Class II posts. Class I posts are further 
sub-divided into senior scale and junior 
scale. The post of the Deputy Collector 
i. e., Divisional Officers is borne on the 
junior scale. The post of the Tahsildar 
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is borne on class II posts. By notifica- 
tion No. 195-GAD-19-RD-SRC 52 dt. 
15-9-1955 the Rajpramukh in exercise of 
the powers conferred upon him by the 
proviso to Article 309 of the Constitu- 
tion of India made rules regulating the 
method of recruitment and prescribing 
the qualification in respect of the State 
and Subordinate Services pertaining to 
the Hyderabad Administrative Service. 
The Administrative Service is divided 
into two classes i. e., (a) State Service 
and (b) Subordinate service. The method 
of recruitment prescribed for all class 1 
(junior scale posts) was by promotion 
by selection from class II officers. The 
qualification prescribed was, for promo- 
tion a candidate should not be more 
than 45 years of age; but the age limit 
may be relaxed upto 50 years in case 
of exceptional merit. It has to be noted 
that as all class I junior scale posts had 
to be recruited by promotion by selec- 
tion from Class II officers, the recruit- 
ment to the Deputy Collectors, accord- 
ing to the aforesaid Rules, was by pro- 
motion by selection from the Tahsildar. 
It has also to be noted that the only 
qualification prescribed is that the candi- 
date should not be more than 45 vears 
of age, which age limit may be relaxed 
upto 50 years in cases of persons with 
exceptional merit. 


21. The Cadre and Recruitment 
Rules, referred to above, do not lay 
down the manner in which selection 
from class II officers for promotion has 
to be made. That is provided for by the 
Hyderabad General Recruitment Rules 
made under Article 309 of the Constitu- 
tion of India by the: Rajpramukh of 
Hyderabad and promulgated by notifi- 
eation No. 279-GAD-19-GEN-SRC 52 dt. 
9-11-55. 
various definitions. 
reads :— 


“Selection ‘means the selection after 
consulting the Commission, in respect of 
posts which are not excluded from the 
purview of the Commission, or selec- 
tion by the Advisory or selection com- 
mittee if any, appointed for the purpose 
under the. direction of Government or 
selection by the Appointing Authority 
in his discretion when no Advisory or 
selection committee has been appointed 
provided always that the provisions of 
these rules as regards method of recruit- 
ment and qualifications in respect of the 
class of post for which the selection is 
made are fulfilled.” 


Rule 3 further provides that the recruif- 
ment to the State and subordinate ser- 
vices shall be made in the competitive 
examination or by promotion or by 
selection. The method of recruitment 
and qualifications for each State and Sub- 
ordinate Service shall be as set forth 


Rule 2 of. these rules gives the 
Clause (c) thereof 
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in the particular recruitment rules of the 
various services issued separately. Rule 4 
provides that appointments to the State 
and Subordinate Services shall be made 
subject to the provisions of the Rules. 
Sub-rule (3) of this rule lays down:— 
“In the case of promotion, by selec- 
tion from among the persons eligible for 
promotion, person according to merit 
alone if it is a selection post and in 
other cases on the basis of seniority, 
subject to the fitness of the candidate 
to discharge the duties of the post.” 
It is not necessary to refer to other 
Rules. 


22. According to these Rules in 
cases of promotion, to selection posts, 
promotion can be by selection accord- 
ing to merit alone; but in cases of posts 
which are not selection posts, promotion 
can be on the basis of seniority subject 
to the fitness of the candidate to dis- 
charge the duties of the post. There is 
nothing on record to show that the post 
of the Deputy Collector is a selection 
post. The recruitment therefore to the 
post of Deputy Collector can be by pro- 
motion from amongst the Tahsildars by 
selection on the basis of seniority sub- 
ject to the fitness of the candidate to 
discharge the duty of that post. Accord- 
ing to the definition of the word ‘selec- 
tion’ it has to be (1) in respect of posts 
which are not excluded from the pur- 
view of the Commission after consult- 
ing the Commission; (2) in cases .Advi- 
sory or selection committee is appoint- 
ed forthe purpose under the direction of 
the Government selection by such Advisory 
or selection committee: (83) when no Ad- 
visory or selection Committee has been 
appointed, selection by the appointing 
authority in its discretion. 


23. It is not the case of the Gov- 
ernment that any Advisory or selection 
Committee had been appointed under 
the Hyderabad Rules for purposes of 
making selection to the posts of Deputy 
Collectors. The only two modes that 
remain for consideration are (1) by con- 
sultation with the Public Service Com- 
mission and (2) by selection by the ap- 
pointing authority in its discretion. Con- 
sultation with the Public Service Com- 
mission has been made compulsory in 
respect of posts which are not excluded 
from the purview of the Commission. It 
is therefore necessary to see whether 
the post of the Deputy Collector was 
excluded from the purview of the Hyde- 
rabad Publie Service Commission. If 
it is not excluded, then the selection 
could be only after consulting the Com- 
mission. According to Regulation (5) of 
the Hyderabad Public Service Commis- 
sion (Consultation) Regulation, 1952 it 
was not necessary to consult the Com- 
mission in regard to any of the matters 
mentioned in sub-clauses (a) and (b) of 
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Clause 3 of Article 320 of the Consti- 
tution of India i. e. in regard to the prin- 
ciples to be followed in making appoint- 
ments to civil services and posts and 
in making promotions and transfers 
from one service to another and on the 
suitability of candidates for such ap- 
pointments, promotions or transfers, in 
the case of services and posts specified 
in the schedule to the said Regulations. 
The schedule to the said Regulations 
does not consist of the post of Deputy 
Collector. According to these Rules 
therefore the post of Deputy Collector 
is not one which has been excluded 
from the purview of the Public Service 
Commission and therefore according to 
the definition of the word ‘selection’ in 
Clause 2 (b) of the Hyderabad General 
Recruitment Rules, consultation with the 
Public Service Commission would be 
necessary. But Regulation 6 of the said 
Regulation reads:— 


“It shall not be necessary to con- 
sult the commission with regard to the 
promotion of an officer from the lower 
scale to the higher scale within the same 
class of service.” 

By Rule 6 it was provided that in 
regard to a promotion from a lower 
scale to the higher scale of the same 
class of service, Public Service Commis- 
sion need not be consulted. But Rule 6 
is not applicable in the circumstances 
of, the case, as according to the Cadre 
and Recruitment Rules, 1955 the posts 
of Deputy Collector and Tahsidar are 
borne in the different classes within the 
same service; the post of the Deputy 
Collector being a class I post and the 
post of Tahsildar being a class II post. 
In case of promotion from junior scale 
in class I to the senior scale in Class I 
Rule 6 would have been applicable and 
no consultation with the Public Service 
Commission was necessary. The position 
before 1-11-1956 therefore was that the 
promotion to the post of Deputy Col- 
lector from Tahsildar could only have 
been after consultation with the Public 
Service Commission. But the matter 
does not rest there. 


24. After formation of the State 
of Andhra Pradesh, the State of Hydera- 
bad was abolished and its three regions 
were merged into other States. By 
virtue of sub-section (2) of Section 118 of 


the States Reorganisation Act, the 
Hyderabad Public Service Commission 
ceased to exist. There was only one 


Public Service Commission i. e. A. P. 
State Public Service Commission which 
was governed by the Madras Public 
Service Commission Regulations, 1950 
published with notification of the com- 
posite Madras Government in Public 
(Services) Department No. 36 dated 26- 
12-1950 and the Ad-hoc Regulations issu: 
ed in G. O. Ms. No. 776 dated 2nd 
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June 1954 till the A. P. Public Service 
Commission Regulations were made in 
the year 1963. As far as the question of 
consultation with the Public Service 
Commission is concerned the provision 


of the Regulation of 1963 is in pari 
materia with the earlier Regulaticns 
mentioned above. We will therefore 


refer to the provisions of the Public 
Service Commission Regulation of 1963. 


25. Even for promotions under 
the Hyderabad’ Rules, the Public Service 
Commission of the State of Hyderabad 
could not have been consulted as it was 
abolished under Section 118 (2) of the 
States Reorganisation Act. The only 
Public Service Commission that would 
be consulted was A. P. Public Service 
Commission. Regulation 15 (d) of the 
A. P. Public Service Commission Regu- 
lation provides that it shall not be 
necessary for the Commission to be con- 
sulted:— 


“In regard to the suitability of can- 
didates for promotion within the same 
service or for transfer from one sub- 
ordinate service to another such service”. 

According to the Hyderabad Cadre 
and Recruitment Rules, the post of the 
Deputy Collector and the Tahsildar are 
borne on the State Service of the Hyde- 
rabad Administrative Service. The only 
difference being that the post of Deputy 
Collector was Class I junior scale pest; 
whereas the post of Tahsildar was Class 
II post. Therefore by virtue of the pro- 
visions of Regulation 15 (d) of the A. P. 
Public Service Commission Regulations, 
it was not necessary to consult the Com- 
mission in regard to the suitability of 
candidates for promotion from: Class II 
to Class I i. e., from the post of Tahsil- 
dar to the post of Deputy Collector. The 
position therefore obtaining in the State 
of Andhra Pradesh after 1-11-56 vas 
that for promotion of the Telangana Tah- 
sildars to the post of Deputy Collectors, 
consultation with the Public Service 
Commission was no longer necessary. 


26. While dealing with question 
No. 1, we have already held that in the 
situation obtaining in the State of 
Andhra Pradesh on 1-11-1956 as regards 
the appointments of Deputy Collectors 
from Tahsildars inasmuch as no integra- 
ted list or common gradation list of Tah- 
sildars had been prepared, the State of 
Andhra Pradesh could not have given 
any promotions either under the Hyde- 
rabad Rules to the Telangana personnel 
or under the Andhra Rules to the 
Andhra personnel. In the circumstances’ 
then obtaining the promotion had neces- 
sarily to be on ad hoc basis which can 
only be temporary or provisional sub- 
ject to review on preparation of the 
final common gradation list. In the cir- 
cumstances it cannot therefore be said 
that there could not have been any tem- 
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porary or provisional promotion to the 
post of Deputy Collector from Tahsil- 
dars. It is bitterly complained by the 
appellants that the common gradation 
list has not been prepared upto this date 
and even the provisional gradation list 
which had been prepared has been given 
the go by and it looks as if, as far the 
Tahsildars are concerned, the position in 
1970 is as was obtaining on 1-11-1956. 
The complaint is very much justified; 
but the delay, however regrettable, in 
the preparation of the common grada- 
tion list does not alter the legal posi- 
tion and does not take away the right 
of the Government to act under Art. 162 
of the Constitution of India in circum- 
stances mentioned by us above. It is not 
only highly desirable but it is essential 
that the Government taxes urgent steps 
to complete the preparation of the com- 
mon gradation list so that this long 
standing grievance is removed and some 
of the Tahsildars, who ere likely to re- 
tire within a few years, at least get the 
benefit of promotion as Deputy Collec- 
tors. 


27. The second part of this ques- 
tion proceeds on the assumption that the 
promotion expressly made temporary 
or provisional after 1-11-1956 is without 
the process of selection. We have al- 
ready observed that as far as the pro- 
motion of Tahsildar to the post of Deputy 
Collector is concerned, there was no 
question of referring the matter to the 
Public Service Commission after 1-il- 
1956. The promotion being one by selec- 
tion, can only be by the appointing autho- 
rity. Evidently the appointment made 
without selection can never be consider- 
ed as a regular appointment and if such 
an appointment is termed as temporary 
or provisional, it can never amount to 
a permanent promotion. In cases where 
the promotion is made after undergoing 
the process necessary for regular pro- 
motion but if such promotion is termed 
as temporary or provisional, such a pro- 
motion cannot be held temporary or 
provisional merely because it is so term- 
ed. The learned counsel for the appel- 
lant Deputy Collectors argued that their 
promotions though termed as temporary 
or provisional, were made in a regular 

anner after selection.. We will advert 
to the matter later. At this stage we 
will answer the question as framed. Our 
answer to question No. 2 is that there 
can be ad hoc promotion of Tahsildars 
governed by the Hyderabad Rules after 
1-11-1956 and promotions expressly made 
temporary or provisional after 1-11-1956 
without the process of selection cannot 
amount to permanent promotions. 


28. The third question is in re- 
gard to the necessity of consulting the 
Public Service Commission when pro- 
moting a Tahsildar of the erstwhile 
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State of Hyderabad either temporarily 
or permanently after 1-11-1956 to the 
post of Deputy Collector in the State of 
Andhra Pradesh. While considering 
question No. 2 we have observed that 
though according to the Hyderabad 
Rules, consultation with the Publie Ser- 
vice Commission was necessary, yet as 
the Hyderabad Public Service Commis- 
sion ceased to exist from 1-11-1956 and 
in accordance with Regulation 15 (d) of 
the Andhra Pradesh Public Service Com- 
mission Regulations, no consultation is 
necessary for promoting Tahsildar to 
the post of Deputy Collector as the posts 
are borne in the same service. As far 
as the temporary promotion is concern- 
ed the question of consultation with the 
Public Service Commission does not 
arise at all. Our answer to question No. 
3 is in the negative. 


29. Question No. 4 deals with the 
effect of consultation with the Public 
Service Commission in cases where no 
such consultation is necessary. The pro- 
visions of Regulation 15 (d) of the 
Andhra Pradesh Public Service Commis- 
sion Regulation says that it shall not be 
necessary for the Commission to be con- 
sulted in regard to the suitability of 
candidates for promotion within the 
same service or for transfer from one 
subordinate service to another State Ser- 
vice. It does not lay down any embargo 
upon any consultation. Mere consulta- 
tion with the Public Service Commission 
will not vitiate the reversion unless the 
Government while effecting reversion 
and coming to the conclusion that the 
person reverted is unsuitable to the post, 
has not exercised its own independent 
judgment and has surrendered its opin- 
ion to the opinion of the Public Service 
Commission. Even in cases where con- 
sultation with the Public Service Com- 
mission is necessary, the Government 
has to take its own independent decision 
as to the suitability of the candidate. In| 
either case it cannot surrender its judg- 
ment to the judgment of the Public Ser- 
vice Commission. In cases of consulta- 
tion with the Public Service Commis- 
sion the Government has to take the 
opinion of the Public Service Commis- 
sion into consideration and come to its 
own conclusion. A fortiori in a case 
where consultation with the Public Ser- 
vice Commission is not necessary, the 
Government has to form its own opinion 
in regard to the suitability of its candi- 
date to a particular post. It is argued 
by the learned counsel for the appellants 
that in cases of the Deputy Collectors, 
the Government did not exercise its in- 
dependent opinion but surrendered its 
judgment to the opinion of the Public 
Service Commission and therefore the 
reversion is illegal. We will deal with 
this aspect of the case later. 


1971 


30. The Supreme Court in State 
of U. P. v. Manbodhan Lal, AIR 1957 SC 
912 held that the provisions of Arti- 
cle 320 (3) (c) of the Constitution are 
not mandatory and non- -compliance with 
those provisions does not afford a cause 
of action to civil servant in a court of 
law. But once relevant Regulations have 
been made under the proviso to - Arti- 
cle 320, they are meant to be followed 
in letter and spirit. In cases where re- 
gulations for consultation have been made 
“it is incumbent upon the executive 
Government when it proposes to take 
any disciplinary action against a public 
servant to consult the Commission as to 
whether action proposed to be taken 
was justified and was not in excess of 
the requirements of the situation.” The 
Supreme Court further observed :— 

“It is clear that the requirement of 
the: consultation with the Commission 
does not extend to take advice of the 
Commission on those matters binding on 
the Government. In the absence of such 
binding character, it is difficult to see 
how non-compliance with the provisions 
of Article 320 (3) (c) could have the ef- 
fect of nullifying the final order passed 
by the Government.” 

Again their Lordships of the 
Supreme Court in U. R. Bharat v. Union 
of India, AIR 1962 SC 1344 held that the 
provisions of Article 320 (3) (c) of the 
Constitution of India are not mandatory 
and do not confer any rights on the 
public servant and the absence of con- 
sultation with the Public Service Com- 
mission or any irregularity in consulta- 
tion does not afford him a cause of ac- 
tion in a court of law. 


31. Our answer to question No. 4 
is that mere consultation with the Public 
Service Commission where such consul- 
tation is not necessary would not vitiate 
the reversion unless the aggrieved party 
is able to show that the Government 
while effecting reversion did not form 
an independent opinion of its own and 
had surrendered its judgment to the opi- 
nion of the Public Service Commission. 


32. The first part of question No. 
5 is concerned with the effect of the 
Public Service Commission not being 
consulted for the continuance of the 
personnel either under the Hyderabad 
Public Service Commission Rules or the 
Andhra Pradesh Public Service Commis- 
sion Rules in case of a post falling with- 
in its purview. In our opinion the ques- 
tion of consultation with the Hyderabad 
Public Service Commission does not 
arise after 1-11-1956 as that Public Ser- 
vice Commission had ceased to exist by 
virtue of Section 118 (2) of the States 
Reorganisation Act. We have already 
held that in view of the provisions of 
Regulation 15 (d) of the Andhra Pra- 
desh Public Service Regulation, there 
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was no question of any consultation 
with the Andhra Pradesh Public Service 
Commission. The first part of question 
No. 5 does not therefore arise. 


33. The second part of the ques- 
tion deals with the effect if the Com- 
mission does not act as per Rule 4 (2) 
of the Andhra Pradesh Public Service 
Commission Rules 1963. As we have 
reached the conclusion that there was 
no necessity for consultation with the 
Publie Service Commission, the question 
of the Commission acting under R. 4 (2) 
of the A. P. Publie Service Commission 
Rules, 1963 does not arise. Rule 4 (2) 
reads as follows :— 

“When considering the suitability of 
candidates under this rule if the com- 
mission feels any doubt about a candi- 
date’s fitness for the post or when there 
is difference of opinion between it and 
the head of the department it shall 
summon the candidate for an interview. 
In the latter case it shall invite the head 
of the department concerned to be 
present or to appoint a representative to 
be present and the head of the depart- 
ment or his representative so present 
may take part in the deliberations of the 
Commission but shall not be entitled to 
vote. It shall not be open to the head 
of the department or his representative 
to advance at such deliberations any 
grounds which are not already on re- © 
cord, or which, should the Commission 
so require, he is not prepared to reduce 
to writing. A precis of the discussion 
duly attested by the head of the depart- 
ment or his representative, as the case 
may be shall be maintained.” 

When a challenge is made under 
Rule 4 (2) that the Commission has not 
followed the proper procedure prescrib- 
ed in it, the Public Service Commission 
becomes a necessary party to the pro- 
ceedings. In the instant case, the Public 
Service Commission has not been made 
a party and therefore we have no mate- 
rial as to whether the Commission while 
expressing its opinion on the suitability 
or otherwise of the candidates referred 
to it followed the procedure laid down 
in sub-rule (2) of Rule 4. The Appel- 
lants therefore are not entitled to raise 
this question. Our answer to question 
No. 5 is that in the circumstances of the 
case before us, the question does not 
arise. 

34. Having answered the ques- 
tions referred to us, by the Division 
Bench, we will now proceed to consider 
individually the writ appeals filed be- 
fore us. 

35. As already indicated, these 
Writ Appeals can be divided into sepa- 
rate categories. The appellants in W. A. 
No. 167 of 1967 and W. As. Nos. 9, 10 
and 11 of 1968 were Tahsildars on 1-11- 
1956 who were promoted as Deputy Col- 
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lectors after that date and these Writ 
Appeals form one category. The second 
category consists of W. A. No. 253 of 
1968 where the appellant was a Nayab 
Tahsildar i. e. Deputy Tahsildar on 1-11- 
1956 and was later promoted as Tahsil- 
dar. In the third category the appellant 
in W. A. 34 of 1969 was the Upper Divi- 
sion Clerk in the Electricity Department 
on 1-11-1956 and was promoted to the 
post of Accountant (non-gazetted) on 
14-5-1959 and was later promoted as 
Deputy Chief Accountant on 3-3-1962. 
The last category consists of the appel- 
lants in W. As. 95, 102 and 178 of 1969 
who were Accountants and Second Grade 
Clerks as on 1-11-56 in the Sales Tax 
Department. They were promoted as 
Assistant Commercial Tax Officers after 
that date. 


Writ Appeal 167 of 1967 and Writ 
Appeals 9, 10 and 11 of 1968: 


The appellants in W. A. 167/67 Abbas 
Hussain Naqui was first promoted as 
Deputy Collector temporarily and post- 
ed to Bhongir Division by a notification 
No. 23, Revenue dated 17-10-1957. The 
Appellant in W. A. No. 9 of 1968 is 
Abdur Rashid Khan who was tempo- 
rarily promoted as Deputy Collector 
under Rule 10 (a) (1) (i) of the A. P. 
State and Subordinate Services Rules 
by notification No. 123 on 8-12-1959. 
The appellant in W. A. 10 of 1968 Shah 
Alam Khan was temporarily appointed 
as Deputy Collector under R. 10 (a) (1) 
(i) of the A. P. State and Subordinate 
Services Rules by notification No. 125 
dated 12-11-1960. The Appellant in W. 
A. No. 11 of 1968 Mohdi Ali Khan was 
appointed as Deputy Collector under 
Rule 10 (a) (1) (i) of the A. P. State and 
Subordinate’ Services Rules by Notifica- 
tion No. 28 dated 30-3-1950. The Appel- 
lants in all the aforesaid four writ ap- 
peals continued to work as Deputy 
Collectors and also earned increments 
till their reversions in the year 1966. 


36. In view of our answer to 
question No. 1, it cannot be said that 
these appellants could not have been 
appointed by the State Government as 
Deputy Collectors on an ad hoc basis. 
According to our answer to the first 
part of question No. 2, they could have 
been promoted on an ad hoe or provi- 
sional basis after 1-11-1956. While 
answering the second part of question 
No. 2 we have observed that if the ap- 
pointments have been made after 
observance of the Rules for such ap- 
pointments, the mere terming the ap- 
pointment as temporary or provisional 
would not make them temporary or pro- 
visional if the circumstances authorising 
such temporary or provisional appoint- 
ment are absent. It therefore remains 
to be seen whether the appellants in 
these writ appeals were regularly ap- 
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pointed or promoted. as Deputy Collec- 
tors. It is not disputed before us that 
the promotion of Telangana Tahsildar to 
the post of Deputy Collector is govern- 
ed by the provisions of Hyderabad Rules 
as it is the first stage of promotion. In 
this context we need refer only to a 
few of the Circulars and G. Os. issued 
by the State Goverment. The first such 
G. O. is Ms. 497 dated 7-4-1960. It directs: 
“all employees of the erstwhile Govern- 
ment of Hyderabad will be governed by 
the Hyderabad Cadre and Recruitment 
Rules for promotion after 1-11-1956 to 
posts one stage above those held by them 
prior to 1-11-1956.” 


Again in G. O. Ms. 588 dated 16th May 
1961 it was directed:— 


“The Andhra Probationary Rules 
will not apply to the Employees of the 
erstwhile Government of Hyderabad 
who are promoted according to the Hyde- 
rabad Cadre and Recruitment Rules to 
posts one’ stage above those held by 
them prior to 1-11-1956 (i. e. first pro- 
motion after 1-11-1956). They will, how 
ever, have to undergo probation only if 
it is prescribed in the Hyderabad Cadre 
and Recruitment Rules.” 


As the first stage of promotion is gov- 
erned by the Hyderabad Cadre and Re- 
cruitment Rules, there is no question of 
obtaining the consent of the Central 
Government under the proviso to Sec- 
tion 115 (7) of the States Reorganisation 
Act. In the appeals before us the ques- 
tion whether the second stage of promo- 
tion should also be according to Hydera- 
bad Rules as no specifice prior approval 
restricting the applicability of the Hyde- 
rabad Rules to the first stage of promo- 
tions has not been obtained, was not 
raised before us. We therefore leave 
that question open. 

37. We have already referred to 
the Rules obtaining in the State of 
Hyderabad in regard to the appointment 
of Deputy Collectors from the Tahsil- 
dars. This appointment has to be made 
by selection from Tahsildars. We have 
already stated that after 1-11-56 it was 
not necessary to refer the matter to the 
A. P. Public Service Commission. The 
selection therefore could have been by 
the appointing authority. It therefore 
remains to be seen whether there was 
any selection of the appellants. Reliance 
is placed by the learned counsel for the 
appellants on G. O. Ms. 2084 dated 30- 
11-1961. Sub-para (ii) of para 3 states: 


“that the services in the cadre of 
Deputy Collectors of the Tahsildars al- 
ready promoted temporarily during the 
period from 1-11-1956 to 31-12-1960 on 
the basis of the selection lists of both 
the regions be regularised without refer- 
ence to their seniority position in the 
common gradation lists, on selection 
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basis (merit-cum-seniority) in consultation 
with the A. P. P. S. C)” 


Stress is laid on the expression 
“select lists” and it is argued that the 
persons who were promoted temporarily 
during 1-11-1956 to 31-12-1960 were on 
the basis of selection. It is contended 
on the side of the Government that the 
expression “select lists” does not mean 
the lists prepared after selection of the 
candidates by only means the lists pre- 
pared for purposes of promotion. In ad- 
dition to the expression “select lists” oc- 
curring in this sub-para, there is no other 
evidence to show that the promotions 
were made after considering the merits 
of the candidates and taking a decision 
in the matter. It is argued by Mr. 
Babulu Reddy the learned counsel for 
the Appellant in W. A. 167/67 that 
though the appellant was No. 3 in the 
provisional list of the seniority of the 
Tahsildars, he was promoted earlier than 
No. 2. His contention is that this defini- 
tely shows that a selection was made 
and that he was not promoted merely 
on seniority basis. He further contend- 
ed that the appellant had been promot- 
ed as Deputy Collector as far as 17-10- 
1949 and was reverted in the month of 
March, 1952. But by the proceedings of 
the Government dated 22-8-1955 it is 
clear that if he earned three good re- 
ports commencing from 1954, his case 
will be considered for promotion as 
Deputy Collector. He was promoted on 
17-10-1957 as he had earned three good 
reports in the meanwhile. According to 
the learned counsel, all this goes to 
show that the promotions of the appel- 
lant in Writ Appeal 167/67 was based on 
selection and not merely on seniority. 


Merely because the appellant though 
No. 3 in the list, was given preference 
to No. 2 in the provisional common 
gradation list of the Tahsildars, is not 
sufficient to hold that his promotion was 
based on selection. The Government pro- 
ceedings dated 22-8-1955 only meant 
that the name of the appellant will be 
considered for the post of Deputy Col- 
lector if he earned 3 good reports after 
1954 thereby meaning that if he failed 
to earn such good reports, his name 
would not at all ,be considered for pro- 
motion. This does not also take in selec- 
tion from the available candidates. The 
very word “selection” implies that the 
relative merits of the candidates accord- 
ing to the seniority was considered and 
appointment made. There is nothing on 
record to show that the appointments of 
the appellants were made in that man- 
ner. In view of the absence of any such 
material, it cannot be said that the ap- 
pellants were promoted regularly to the 
posts of Deputy Collectors in accordance 
with the Hyderabad Rules. 
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Further, we have already remarked 
that the appointments of these perscns 
were only ad hoc appointments and the 
question of applying Hyderabad Rules 
to these appointments does not arise. 
Some of the appointments as already in- 
dicated, have been made under Rule 10 
(a) (1) (i) of the Andhra Pradesh State 
and Subordinate Services Rules. Re- 
course can be had to that Rule if it is 
necessary in the public interest to fill 
urgently a vacancy in the post if the 
filling up of such vacancy in accordar.ce 
with the Rules is likely to result in un- 
due delay. We have already observed 
that after 1-11-1956 there being not in 
existence any integrated list or common 
gradation list, it was necessary in the 
public interest to fill emergently the 
posts of Deputy Collectors that had be- 
come vacant. As the Rules obtaining in 
Hyderabad as in Andhra could not be 
applied at that stage, it was not possible 
for the Government to make appoint- 
ments to fill up such vacancies in ac- 
cordance with the Rules. Vacancies 
could have been filled up according to 
Rules only after the preparation of 
common gradation list which would 
take sufficiently long time — nay it kas 
already taken more than 13 years. Fill- 
ing up the posts according to either 
Rules could have therefore resulted in 
undue celay and it was eminently a fit 
ease for action either under Rule 10 or 
Rule 37 of the State and Subordinate 
Services Rules if those Rules are appli- 
cable; if these rules are held not ap- 
plicable in the circumstances, indicated 
by us, it was a case where ad hoc ap- 
pointments had to be made. The cen- 
tention therefore of the learned counsel 
for the appellants cannot be accepted 
that because the appellants had been 
appointed regularly, they were perma- 
nently appointed or that there were no 
circumstances under which temporary 
or ad hoc appointments could have been 
made. 


38. Our attention was drawn to 
certain decided cases on the strength of 
which it was argued that if the ane 
ment is continued for a long period, 
cannot be presumed to be a oe 
or provisional appointment. The Supreme 
Court in Nim v. Union of India, AIR 
1967 SC 1301 was considering the case 
of a person who was appointed in an 
officiating capacity. It was stated in the 
affidavit filed by the Government that 
as the vacancy could not be filled up 
by a particular method, recruitment 
from the open market was resorted to 
and all officers thus recruited to the ser- 
vice were initially appointed in the 
junior scale of the Indian Police Service. 
The result was that there were ` some 
senior posts that had to be filled and 
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some State Police Service Officers who 
had not been selected to the service 
through any of the available recruit- 
ment methods were in view of the exist- 
ing paucity of officers, allowed to offi- 
ciate on senior posts as a stop-gap ar- 
rangement. Adverting to this statement 
of the Government, it was observed that 
such a stop-gap arrangement cannot last 
for 8 years and it has been shown that 
the appellant was appointed temporarily 
in the place of some persons as subse- 
quently he had never been reverted. 
This case is clearly distinguishable from 
the case before us. There was no ques- 
tion of any common gradation list to be 
prepared till the preparation of which 
the appointments could not be made in 
the regular manner. It was in the pecu- 
liar circumstances obtaining in that case 
that the Supreme Court came to the 
conclusion that it was not a stop-gap 
arrangement. It does not lay down any 
general principle that if a temporary or 
provisional appointment continued for a 
number of years, it should be consider- 
ed as permanent appointment. 


39. In State of Punjab v. Dharam 
Singh, AIR 1968 SC 1210 their Lordships 
considered a case of a person who had 
been on probation. According to the ser- 
vice Rules obtaining the period of pro- 
bation could not have been extended 
beyond a certain fixed period of time. 
After the conclusion oz the period of 
probation fixed, the person was conti- 
nued in the post. In these circumstances 
it was argued that as no express order 
of confirmation was made, he should be 
deemed to continue in that post as a 
probationer by implication. The Supreme 
Court held that as the period of proba- 
tion could not be extended beyond the 
particular limit, and as the person had 
passed that limit he could not be deem- 
ed to continue in the post as a proba- 
tioner even though an express order of 
confirmation had not been passed. It 
was observed:— 


“In such a case it is permissible to 
draw an inference that the employee 
allowed to continue in the post on com- 
pletion of the maximum period of pro- 
bation has been confirmed in the post 
by implication.” 


Clearly this case does not apply to the 
case before us and it was in view of the 
particular Rule in regard to probation 
that the Supreme Court held that the 
particular implication could be drawn. 


40. Reliance was also placed on 
some of the decisions of this Court in 
this context. The first such decision 
that was relied upon is a decision of 
P. Jaganmohan Reddy, J. (as he then 
was) in Writ Petn. No. 289 of 1962 (AP). 
Theré was an appeal from this decision 
and in that appeal the Writ Petition was 
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dismissed as withdrawn. The decision 
therefore does not exist in law. An- 
other decision that was relied upon is 
a decision in Writ Petn. No. 1254 of 
1957 (AP) rendered by our learned bro- 
ther Kuppuswami, J. on 10th October, 
1968. He placed reliance on Writ Petn. 
No. 289 of 1962 (AP) and came to the 
conclusion that the appointments in that 
case though termed ‘temporary’, were 
permanent. A reading of the decision 
shows that in that case appointments 
were made regularly under the Hyde- 
rabad Rules and the learned Judge came 
to the conclusion that though termed 
‘temporary’, but as they were made on 
regular basis, they should be considered 
as permanent. 

41. Our learned brother Krishna 
Rao. J. was considering a case of per- 
sons temporarily promoted under R. 10 
(a) (1) (i) of the Andhra Pradesh State 
and Subordinate Services Rules in Writ 
Petn. No. 2321 of 1969, D/- 27-10-1969 
(AP). In that case the learned Judge 
observed that the Rules cited could be 
resorted to only if the circumstances 
permit the application of that Rule. On 
the facts of the case, he came to the 
conclusion that the circumstances did 
not permit the application of Rule 10 (a) 
(1) (G) and therefore the appointments 
though called temporary, were perma- 
nent. Reliance was also placed ona 
decision of one of us in Writ Petn. No. 
290 of 1969 (AP) rendered on 29th July, 
1969. In that case also the question of 
applicability of Rule 10 (a) (1) i) came 
up for consideration and it was held 
that there was no occasion to take any 
action under the provisions of Rule 10 
(a) (1) G). It was further observed that 
the appointments were made in accord- 
ance with the Rules then subsisting and 
therefore it was held that though the 
appointments were termed as temporary 
they should be considered as permanent. 


42. In our opinion none of the 
aforesaid decisions help the appellants 
in any manner. We have already held 
that the appointment of the appellant as 
Deputy Collector was not in accordance 
with the Hyderabad Rules and that 
these appointments were made on an 
ad hoc basis and the circumstances pre- 
vailing then, did entitle the Government 
to make such ad hoc ‘appointments. 


43. We therefore conclude that 
though the appellants continued in the 
posts of Deputy Collectors for a consi- 
derably long time, the mere continuance 
does not make their appointments per- 
manent. 


44, It was then argued that 
there was no provision in the 
Hyderabad Rules for regularising 
the appointments of the appel- 
lants. We have already stated that 


the appointments of the appellants were 
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not made under the Hyderabad Rules. 
They were ad hoc appointments made 
by the Government under the powers 
vested into under Article 162 of the 
Constitution of India. There being no 
Rules in existence in regard to such ap- 
pointments, it was for the Government 
to decide the manner in which they 
would regularise these appointments. 
The Government by its G. O. Ms, 2084 
dated 30th November 1961 took the 
decision that the appointments should 
be regularised “without reference to 
their seniority position in the common 
gradation list, on selection basis (merit- 
cum-seniority) in consultation with the 
Andhra Pradesh Public Service Commis- 
sion.” This decision was followed by the 
Government by referring the cases of 
all the promotees during the period 
1-11-1956 to 31-12-1960 including those 
of the Writ Appellants to the A. P. 
Public Service Commission. The A. P. 
Public Service Commission gave dts 
opinion that the appellants were not 
suitable for being regularised as Deputy 
Collectors. As the Government had de- 
cided that the posts of these persons be 
regularised in consultation with the 
Public Service Commission, it cannot be 
said that it acted illegally in accepting 
the opinion expressed by the Public 
Service Commission. The Government 
has denied that while reverting the ap- 
pellants it surrendered its judgment to 
the opinion of the Public Service Com- 
mission and asserted that it considered 
the cases of the appellants on their 
merits in the light of the opinion ex- 
pressed by the Public Service Commis- 
sion. We do not see any reason to 
reject this assertion of the Government. 


It was argued by the learned 
counsel for the appellants that it is very 
strange that persons who were working 
as Deputy Collectors, in some cases for 
a period of 7-8 years, were suddenly 
found unsuitable by the Government. 
e mere fact that the appellants were 





cannot be said that the Government sur- 
rendered its judgment and merely ac- 
cepted the opinion of the Public Service 
Commission. 

45. It was also argued that the 
Public Service Commission before 
coming to the conclusion that the 
appellants were not suitable for 
the posts of Deputy Collectors, 
should have acted according to the pro- 
visions of Rule 4 (2) of the Rules of 
Procedure of the A. P. Publie Service 
Commission. We have already observed 
that that matter cannot be gone into as 
the A. P, Public Service Commission is 
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not a party before us and therefore we 
cannot come to any conclusion as to 
whether the provisions of Rule 4 (2) 
have been observed or not. 


46. There remains yet another 
point to be considered in relation to 
these appeals which to some extent is 
common to other appeals. It is the ques- 
tion of the applicability of Article 311 
of the Constitution of India. The appel- 
lants’ contention is that their reversions 

the posts of Tahsildars in effect 
amount to a reduction in rank inasmuch 
as it casts a stigma on their career, and 
affects their future chances of promo- 
tion. In order to determine whether the 
reversion of the appellants amounts to 
reduction in rank, it is necessary to con- 
sider the authorities cited before us in 
this context. The leading case on the 
subject is Dhingra’s case, (Purshotam 
Lal Dhingra v. Union of India), AIR 1958 
SC 36. It is now settled law that the 
provisions of Article 311 (2) of the Con- 
stitution are applicable if termination of 
service or reduction in rank is sought 
by way of punishment. In order to 
determine whether in a particular case 
the termination or reversion amounts to 
penalty, certain tests were laid down— 
first such test was:— 


“When a servant has right to a post 
or to a rank either under the terms of 
the contract of employmerit, express or 
implied, or under the rules governing 
the conditions of his service, the termi- 
nation of the service of such a servant 
or his reduction to a lower post is by 
itself and prima facie a punishment for 
it operates as a forfeiture of his right 
to hold that post or that rank and to 
get the emoluments and other benefits 
attached thereto. But if the servant has 
no right to the post, as where he is ap- 


. pointed to a post, permanent or tempo- 


rary either on probation or on an offi- 
ciating Dasis and whose temporary ser- 
vice has not ripend into a quasi-perma- 
nent service as defined in the Tempo- 
rary Service Rules, the termination of 
his employment does not deprive him 
of any right and cannot, therefore, by 
itself be a punishment.” 


Similarly, 

“If the fermination of service is 
founded on the right flowing from con- 
tract or the service rules then prima 
facie, the termination is not a punish- 
ment and carries with it no evil conse- 
aur and so Art. 311 is not attract: 
ed.” 


But if the Government 


“choose to punish the servant and 
if the termination of service is sought 
to be founded on misconduct, negligence, 
inefficiency or other disqualification, 
then it is a punishment and the require- 
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ments of Article 311 must be complied 
with.” 
The reduction in rank may be 

“by way of punishment or it may 
be an innocuous thing. If the Govern- 
ment servant has right to a particular 
rank, then the very reduction from the 
rank will operate as a penalty, for he 
will then lose the emoluments and pri- 
vileges of that rank. If, however, he 
has no right to the particular rank, his 
reduction from an officiating higher rank 
to his substantive lower rank will 
not ordinarily be a punishment. But the 
mere fact that the servant has no title 
to the post or the rank and the Govern- 
ment has by contract express or implied 
or under the rules, the right to reduce 
him to a lower post does not mean that 
an order of reduction of a servant to a 
lower post or rank cannot in any cir- 
cumstances be a punishment. The test 
for determining whether the reduction 
fn such cases is or is not by way of 
punishment is to find out if the order 
for the reduction also visits the servant 
with any penal consequences. Thus if 
the order entails or provides for the 
forfeiture of his pay or allowances or 
the loss of his seniority in his substan- 
tive rank or the stoppage or postpone- 
ment of his future chances of promotion 
then that circumstance may indicate 
that although in form the Government 
had purported to exercise its right to 
terminate the employment or to reduce 
the servant to a lower rank under the 
terms of the contract or employment or 
under the rules, in truth and reality 
the Government has terminated the em- 
ployment as and by way of penalty. 
The use of the expression “terminated 
or discharge” is not conclusive. In spite 
of the use of such innocuous expressions 
the court has to apply the two tests 
mentioned above, namely (1) whether 
the servant had a right to the post or 
the rank or (2) whether he had been 
visited with evil consequences of the 
kind hereinbefore referred to? If -the 
case satisfies either of the two tests 
then it must be held that the servant 
has been punished and the termination 
of his service must be taken as a dis- 
missal or removal from service or the 
reversion to his substantive rank must 
be regarded as a reduction in rank and 
if the requirements of the rules and 
Article 311 which give protection to 
Government servant has not been com- 
pled with, the termination of the ser- 
vice or the reduction in rank must be 
held to be wrongful and in violation of 
the constitutional right of the servant.” 


47. The Supreme Court consider- 
ed the question of reduction in rank in 
Madhav v. State of Mysore, AIR 1962 
Sc 8. After referring to AIR 1958 SC 
36 it was held: 
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“Mere deprivation of higher emolu- 
ments as a consequence of reversion 
cannot amount to evil consequences re- 
ferred to in the second test in Dhingra’s 
case, they must mean something more 
than deprivation of higher emoluments. 
That being so, they include,, for exam- 
ple, the forfeiture of substantive pay, 
loss of seniority ete.” 


But in the case before the Supreme 
Court the appellant had lost his senio- 
rity as a Mamlatdar which was his sub- 
stantive post. It was therefore held that 
it was not a simple case of reversion 
with no evil consequences and it was 
a case which would come within the 
test laid down in Dhingra’s case, AIR 
1958 SC 36. 


48. In P. C. Wadhwa v. Union of 
India, AIR 1964 SC 423 the Supreme 
Court held that the reversion in that 
case entails loss of seniority and post- 
ponement of future chances of promo- 
tion. While coming to this finding it 
was observed: 

“When a person is reverted to his 
substantive rank, the question of penal 
consequences in the matter of forfeiture 
of pay or loss of seniority must be con- 
sidered in the context of his substantive 
rank and not with reference to his offi- 
ciating rank from which he is reverted, 
for every reversion must necessarily 
mean that the pay will be reduced to 
the pay of the substantive rank. A mat- 
ter of this kind has to be looked at from 
the point of view of substance rather 
than of form... Therefore what is to 
be considered in a case of this nature is 
the effect of all the relevant factors 
present therein. If on a consideration of 
those factors the conclusion is that the 
reduction is by way of punishment in- 
volving penal consequences to the 
officer, even though the Government has 
a right to pass the order of reduction, 
the provisions of Article 311 of the Con- 
stitution are attracted and the Officer 
must be given a reasonable opportunity 
of showing cause against the action pro- 
posed to be taken against him.” 


In another case, the Supreme Court in 
Jagdish Mitter v. Union of India, AIR 
1964 SC 449, after reiterating the 
various tests, held that when the order 
of reversion is to the effect that the 


servant was found undesirable to be 
retained in Government service and 
that such order expressly cast stigma 


on the servant, it was an order of dis- 
missal and not a mere order of dis- 
charge. While coming to this conclu- 
sion, it was observed: 


“To say that it is undesirable to con- 
tinue a temporary servant is very much 
different from saying that it is unneces- 
sary to continue him. In the first case, 
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a stigma attaches to the servant, while 
in the second case, termination of ser- 
vice is due to the consideration that a 
temporary servant need not be continu- 
ed, and in thatsense,no stigma attached 
to him. Any one who: reads the order 
in a reasonable way, would naturally 
conclude that the servant was found to 
be undesirable, and that must necessari- 
ly import an element of punishment 
which was the basis of the order and 
was its integral part. When an autho- 
rity wants to terminate the services of 
a temporary servant, it can pass a 
simple order of discharge without cast- 
ing any aspersion against the temporary 
servant or attaching any stigma to his 
character. As soon as it is shown that 
the order purports to cast an aspersion 
on the temporary servant, it would be 
idle to suggest that the order is a simple 
order of discharge.” 

Their Lordships of the Supreme Court 
in State of U. P. v. Madan Mohan 
Nagar, AIR 1967 SC 1260 were consider- 
ing the case of a person who had been 
asked to retire stating that he had out- 
lived his utility. It was held that the 
order of compulsory retirement cast an 
aspersion and attached a stigma to the 
Officer. 

49. In Debesh Chandra Das v. 
Union of India, AIR 1970 SC 77 the ap- 
pellant who was a State Cadre Officer 
of the Indian Administrative Service was 
promoted to the tenure post under the 
Government of India. Before the ex- 
piry of the tenure period, he was revert- 
ed tothe State Service—the reason for 
such reversion being given as unsatis- 
factory performance. Before issuing the 
order of reversion, he was asked to 
elect between reverting to the State Ser- 
vice or going on leave preparatory to 
retirement or serving under the Gov- 
ernment of India in a post lower than 
that of a Secretary. After referring to 
the three alternatives given to him, their 
Lordships observed at the end of para 
1 . 


“The fact that it was found neces- 
sary to break into his tenure period 
close to its end must be read in conjunc- 
tion withthe three alternatives and they 
clearly demonstrate that the intention 
was to reduce him in rank by sheer 
pressure of denying him the Secretary- 
ship. No Secretary, we were told, has 
so far been sent back in this manner 
and this emphasises the element of 
penalty and his retention in Govern- 
ment of India on a lower post thus was 
a reduction in rank.” 

The Supreme Court has thus laid down 
that if the Government servant has got 
a right to the post and if he is reverted 
to a lower rank, it is a clear case of 
reduction in rank. In cases where he 
has no right to the post the reversion 
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would amount to reduction in rank, ifi 
such reversion casts a stigma on him or 
results in evil consequences. The Supreme 
Court in Dhingra’s case, AIR 1958 SC 
36 has enumerated the nature of this 
penal or evil consequences. If the order 
entails or provides for forfeiture of pay 
or allowances or the loss of seniority in 
the substantive rank or stoppage or 
postponement of his future chances of 
promotion, such cases may indicate that 
the reversion has resulted in evil con- 
sequences. 


50. Applying the test laid down 
by the Supreme Court, we have to deter- 
mine whether in the cases before us 
though the appellants were reverted to 
the substantive post of Tahsildar. such 
reversion amounts to a reduction in 
rank. We have already held that they 
had no right to the post and therefore 
their reversion does not amount to a 
reduction in rank. It has therefore to 
be seen next whether such reversion has 
cast a stigma or has resulted in evil con- 
sequences to them. It is argued by the 
learned counsel for the appellants that 
when a person is reverted, after work- 
ing for a number of years, as unsuitable 
to the post it certainly cast stigma on 
his career. We do not agree with this 
contention. In the cases cited before us, 
the government servant was reverted 
either on the ground that he was un- 
desirable to be retained in the post or 
his conduct was unsatisfactory or he 
had outlived his utility. AIl these are 
clear cases where a stigma is cast upon 
the Government servant. Can it be said 
that because a person is found unsuit- 
able for the job, a stigma is cast upon 
him? Unsuitability for the job may arise 
out of a number of circumstances which 
may or may not include his efficiency, 
his conduct or his desirability for the 
post concerned. The word ‘unsuitable’ 
is a very wide word which takes in 
other cases than cases of inefficiency, 
undesirability, unsatisfactory conduct etc. 
That being so, we cannot hold that if a 
Government servant is found unsuitable 
for a job, any stigma is cast upon him. 


51. Our attention was drawn by 
the learned Advocate General to the 
provisions of Article 320 (3) (b) of the 
Constitution of India in support of his 
argument that unsuitability cannot be a 
stigma on a public servant. That Arti- 
cle provides that the Public Service Com- 
mission shall be consulted on the prin- 
ciples to be followed in making appoint- 
ments, promotions and transfers and the 
suitability of candidates for such ap- 
pointments, promotions or transfers. He 
also relied upon a decision of the Cal- 
cutta High Court in Ranjit Kumar Cha- 
kraborty v. State of West Bengal, AIR 
1967 Cal 262 where a Division Bench 
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held that if a temporary Govt. servant 
is discharged on account of unsuitability 
and such a discharge is not by way of 
punishment, it does not attract the pro- 
visions of Article 311 (2) of the Consti- 
tution. 


52. It was argued by Shri 
Krishna for the appellants that the A. P. 
Civil Services (Classification, Control 
and Appeal) Rules (hereinafter .referred 
to as the Classification Rules) lay down 
cases in which reversion would not 
amount to a reduction within the mean- 
ing of that Rule. Sub-rule (1) of Rule 8 
specifies penalties. that can be imposed 
on the Govt. servant, one such penalty 
being reduction to a lower rank in the 
seniority list or to a lower post whether 
in the same service or in another servi- 
ce, State or Subordinate, or to a lower 
stage in a time scale. Sub-rule (3) of 
this Rule reads:— 


“The reversion of a person from a 
department in which he is on deputa- 
tion to his parent department, or to a 
post not lower than the post on which 
he holds a lien or a suspended lien, shall 
not amount to reduction within the 
meaning of this rule: 

Provided that such reversion is not 
by way of punishment for any miscon- 
duct or unsatisfactory work but is for 
administrative reasons unconnected with 
his work or conduct.” 


The first question that arises for consi- 
deration is whether this sub-rule (3) is 
limited to persons on deputation or is 
applicable to all Government servants 
who are reverted. Two constructions of 
the Rule have been suggested to us. The 
learned counsel for the appellants argues 
that the Rule provides for a case of 
reversion of a Government servant to a 
post not lower than the post on which 
he holds a lien or suspended lien; while 
the learned counsel for the Government 
argues that the Rule is limited only to 
a Government servant on deputation. 
We do not think it necessary to go into 
this controversy as we are of the opin- 
ion that even if this Rule is consider- 
ed to be a general one and also relates 
to Government servants who are not on 
deputation, it does not help the appel- 
lants in the instant case. It says that 
the reversion of a person to a post not 
Jower than the post on which he holds 
a lien or suspended lien, shall not 
amount to a reduction if such reversion 
is not by way of punishment for any 
misconduct or unsatisfactory work; but 
is for administrative reasons unconnect- 
ed with his work or conduct. By virtue 
of this Rule only a reversion which is 
by way of punishment for misconduct 
or unsatisfactory work, amounts to re- 
duction within the meaning of this Rule 
and such reversion is to a post not 
lower than the post on which the Gov- 
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ernment servant holds a lien or suspend- 
ed lien. In other words if a person is 
reverted to a substantive post by way of 
punishment for any misconduct or 
unsatisfactory work, it will be a case 
of imposing penalty or reduction in rank. 
It is argued that not only all the rever- 
sions which are by way of punishment 
for misconduct or unsatisfactory work, 
amount to reduction in rank, but also 
those reversions which are not for admini- 
strative reasons unconnected with his 
work or conduct. We are of the opin- 
ion that what is necessary for the pur- 
poses of determining whether the rever- 
sion amounts to imposing a penalty of 
reduction in rank, is that such rever- 
sion is by way of punishment for any 
misconduct or unsatisfactory work. The 
second part of the proviso only clarified 
the position that if reversion is for ad- 
ministrative reasons, unconnected with 
the work or conduct of a Government 
servant and is not by way of pur.ish- 
ment for misconduct or unsatisfactory 
work, that it will not amount to reduc- 
tion in rank. As reversion of a person 
to his substantive post because of un- 
suitability cannot be. considered by way 
of punishment for any misconduct or 
unsatisfactory work, we are of the opin- 
ion that it does not amount to the 
penalty or reduction in rank. Reversion 
on the ground of unsuitability may be 
for administrative reasons unconnected 
with the work or conduct. of the Gov- 
ernment servant. 


53. It then remains to be seen 
whether any evil consequences have re- 
sulted to the appellants because, of the 
reversion. It has not been shown to 
us that while reverting them any order 
has been passed which would affect the 
seniority in the substantive post of the 
Tahsildar. It cannot be said that be- 
cause the persons junior to the appel- 
lants have been continued as Dy. Col- 
lectors, that affects the seniority of the 
appellants in their substantive rank of 
Tahsildar. It is argued that their future 
chances of promotion have been adver- 
sely affected and therefore the reversion 
has resulted in evil consequences. In 
support of this argument our attention 
was specifically drawn to para 3 of G. O. 
ee 2084 dated 30-11-1961. That para 
reads: 


“The issues raised by the Board of 
Revenue were again examined carefully 
in great detail in consultation with the 
Government of India. In supersession’ 
of all the earlier decisions in this regard, 
the Government have decided: 


(i) that a common gradation list of 
Andhra Tahsildars as on 1-11-1956 with 
reference to the dates of regularisation 
of their services and commencement of 
probation as Tahsildars, be prepared in 
the first instance and thereafter a com- 
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mon gradation list of Tahsildars of both 
the regions as on 1-11-1956 on the basis 
of C. G. List of Andhra Tahsildars and 
the existing list of Telangana Tahsildars 
be prepared. The C. G. List so prepared 
should be circulated to the Officers con- 
cerned, inviting their objections if any; 


(ii) that the services in the cadre 
of Dy. Collectors of the Tahsildars al- 
ready promoted temporarily during the 
period from 1-11-56 to 31-12-60 on the 
basis of the select lists of both the r+ 
gions be regularised without reference 
to their seniority position in the com- 
mon gradation list, on selection basis 
(merit-cum-seniority) in consultation with 
the A. P. Public Service Commission; 


(iii) that the inter se seniority of 
the candidates mentioned in item (ii) 
above be determined with reference to 
the dates of their appointments as Dy. 
Collectors and continuous officiation in 
that cadre; 


(iv) that the common gradation list 
referred to in item (i) above, excluding 
the candidates mentioned in item (ii) 
above, be followed for future appoint- 
ments as Deputy Collectors.” 


It is argued on the basis of sub-para (iv) 
that as the appellants belonged to cate- 
gory of Dy. Collectors promoted during 
1-11-56 to 31-12-60 i. e. the category 
mentioned in sub-para (ii) their names 
will not be included in the common gra- 
dation list referred to in sub-para (3) 
and therefore they will not be consider- 
ed for future appointments as Dy. Col- 
lectors. Sub-para (i) states that the 
common gradation list of Andhra Tahsil- 
dars as on 1-11-56 and the existing list 
of Telangana Tahsildars be prepared on 
certain principles laid down in this sub- 
para. Sub-para (ii) says that the ser- 
vices in the cadres of Dy. Collectors of 
the Tahsildars already promoted between 
1-11-56 to 31-12-60 be regularised. A 
reading of the sub-para (i) shows thata 
common gradation list of Tahsildars of 
both the regions as on 1-11-1956 will be 
prepared. Persons who are regularised 
under sub-para (ii) will not be consider- 
ed for promotion under sub-para (iv) as 
their promotions had already been regu- 
larised. Persons whose promotions could 
not be regularised, in accordance with 
sub-para (ii) will find a place in the 
common gradation list. It cannot be 
said that because they were promoted 
as Dy. Collectors during a particular 
period, they were not Tahsildars on 1-11- 
56 and therefore they would not find 
any place in the common gradation list 
prepared under sub-para (i). A reading 
of para 3 of this G. O. shows that all 
the persons whose names appear in the 
common gradation list of Tahsildars pre- 
pared under sub-para (i) will be con- 
sidered for future promotions except 
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those persons whose promotions as 
Deputy Collectors were  regularised 


under sub-para (2). Thus sub-para (iv) 
does not lead to the conclusion that the 
appellants will not be considered for 
future promotions as their promotions 
as Deputy Collectors were not regula- 
rised under sub-para (ii). 


Further it has to be noted that all 
the promotions made prior to the pre- 
paration of common gradation list are 
temporary and will have to be reviewed 
after the common gradation list is pre- 
pared. Further it was represented to us 
by the learned Advocate General that 
the promotions are all on ad hoc basis 
and provisional. In these circumstances 
we cannot hold that the future chances 
of promotions of the appellants will be 
jeopardised by their reversion from the 
post of Deputy Collector to the post of 
Tahsildar. They will have their senio- 
rity and their names will be considered 
when future occasions arise. The mere 
fact that they have lost the emoluments 
of the post of Deputy Collector are not 
sufficient to hold that the reversion has 
resulted in evil consequences to them as 
held by the Supreme Court. On a re- 
view cf all the material on record we 
hold that the reversion of the appel- 
lants to the post of Tahsildar neither 
casts any stigma nor results in any evil 
consequences to them and therefore the 
question of the applicability of Arti- 
cle 311 (2) of the Constitution does not 
arise. In the result we dismiss the writ 
appeals of these four appellants. 


54. W. P. No. 24 of 1969:— In 
this appeal the appellant who was pro- 
moted as Deputy Chief Accountant under 
Rule 10 (a) (1) (i) on 3-3-1962 was re- 
verted to his substantive post of Ac- 
countant (non-gazetted). The only ques- 
tion that was argued in respect of this 
appellant by the learned counsel Mr. 
Jalil Ahmed was that the Public Ser- 
vice Commission while finding him un- 
fit, did not follow the procedure laid 
down in Rule 4 (2) of its Rules of Proce- 
dure. Admittedly the promotion from 
the post of Accountant to the post of 
Dy. Chief Accountant is from the Sub- 
ordinate Service to the State Service 
and is not exempt under Regulation 
15 (d) of the A. P. Public Service Com- 
mission Regulations. We have already 
held that no objection under Rule 4 (2) 
can be entertained if the Public Service 
Commission is not a party. In the case 
before us, the Public Service Commis- 
sion has not been made a party. We 
therefore cannot entertain this objection. 

55. It was also argued that the 
Govermment while following the opinion 
of the Public Service Commission did 
not exercise its independent judgment 
and surrendered its judgment to the 
opinion of the Public Service Commis- 
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sion. We do not find sufficient material 
on record to come to the conclusion that 
the Government did not 
independent opinion. Reliance is placed 
by the learned counsel for the appellant 
on a letter of appreciation issued by the 
Superintending Engineer on 27-8-1965 to 
show that the appellant is a competent 
person: Be that as it may, it is not 
sufficient to show that the Government 
was entirely guided by the opinion of 
the Public Service Commission and did 
not exercise its mind while reverting 


the appellant. 
56. It now remains to be seen 
whether the appellant’s reversion 


amounts to reduction in rank. The 
order of reversion does not give any 
reasons. But the Government has stat- 
ed in Para 7 of the counter that the ap- 
pellant was reverted because he was not 
found fit by the Public Service Commis- 
sion. In our opinion this casts a stigma 
on the appellant and his reversion 
amounts to reduction in rank. The 
order of reversion therefore could not 
have been issued without following the 
procedure laid down in Article 311 (2) 
of the Constitution of India which 
admittedly has not been done: We 
therefore find that the order of rever- 
sion is bad and we quash the same. In 
the result Writ Appeal No. 24 of 1969 
is allowed. 


57. W. A. No. 253 of 1968:—- The 
appellant in this case was working as a 
Revenue Inspector from 1946 and was 
promoted as permanent Dy. Tahsildar 
on 5-10-1953 and was working as such 
on 1-11-1956. On 28-12-1961 he was 
selected for appointment as temporary 
Tahsildar and he was posted in a clear 
vacancy on 3-1-1962. He was reverted 
as Dy. Tahsildar on 17-9-1964. The pro- 
motion of the Appellant from the post 
of Dy. Tahsildar to that of the Tahsil- 
dar has to be according to the Hydera- 
bad Rules as it is first stage of promo- 
tion. Under the Hyderabad Rules the 
Post of Tahsildar is a Class-II post in 


the State Service and that of Nayeb 
Tahsildar a post in the Subordinate 
Service. The Cadre and Recruitment 


Rules for the Tahsildars lay down that 
for promotion of Nayeb Tahsildars, the 
Board of Revenue should prepare a 
panel of Nayeb Tahsildars eligible for 
promotion in consultation with the 
Revenue Department and the Public 
Service Commission. According to these 
Rules, consultation with the Public 
Service Commission is necessary and 
Rule 15 (d) of the A. P. Public Service 
Commission Regulation does not taxe 
this case out of cases wherein the Public 
Service Commission shall not be consult- 
ed as the promotion is not within the 
same service as it is from Subordinate 
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Service to the State Service. But re- 
lance is placed on G. O. Ms. 520 dated 
4-4-1960 whereby it was provided that 
it shall not be necessary to consult the 
Public Service Commission in respect of 
posts of Tahsildars in the A. P. Civil 
Services Executive Branch regarding all 
matters mentioned in sub-clauses (a) and 
(b) of Cl. (3) of Art. 320 of the Consti- 
tution of India. But this G, O. was re- 
voked by G. O. Ms. 1453 dated 15-11- 
61. The position therefore on 20-12-1961 
when the appellant was selected for post- 
ing as temporary Tahsildar was that 
consultation with the Public Service 
Commission was necessary. Admittedly 
the appellant was not appointed as tem- 
porary Tahsildar efter consultation with 
the Public Service Commission. Before 
reverting him the opinion of the Public 
Service Commission was taken and the 
counter of the Government states that 
he was reverted because he was found 
unsuitable. While considering the cases 
of Dy. Collectors we have held that if 
a person is reverted on the ground of 
unsuitability it does not cast any stigma 
upon him. There is nothing to show 
that any evil consequences have result- 
ed to the appellant because of this re- 
version. The applicability of Art. 311 (2) 
of the Constitution therefore does not 
arise. 

58. It was also argued by the 
learned counsel for the appellant that 
the appellant has been reverted by the. 
Board of Revenue which is not compe- 
tent to impose penalty of reduction of 
rank as the appointing authority is the 
Government. But from the record we 
find that the appellant’s order of appoint- 
ment has also been made by the Board 
of Revenue. In these circumstances it 
is not for the appellant to raise the 
ground that he has been reverted by an 
authority who is not, the appointing 
authority. This Writ Appeal also fails 
and is dismissed. 

59. W. A. Nos. 95, 102 and 178 of 
1969:—- The appellants in Writ Appeal 
No. 95 of 1969 are from the Hyderabad 
Division; while the appellants in Writ 
Appeal 102 of 1969 are from Warangal 
Division and Writ appellants in Writ 
Appeal 178 of 1969 are from Nizamabad 
Division. The appellants in all the writ 
appeals were working as Accountants 
and Second Grade Clerks and had been 
confirmed in that position prior to 1-11- 
1956. In the Hyderabad Sales Tax Da- 
partment and the Subordinate Services 
consisted of Surveyors and Accountants. 
After the formation of Andhra Pradesh, 
in the reorganisation of the Sales Tax 
Department, Telangana was divided into 
three divisions viz., Hyderabad, Nizama- 
bad and Warangal. The post of Sur- 
veyors in the Hyderabad Sales Tax 
Department was equated with that of 
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the Assistant Commercial Tax Officer 
(hereinafter referred to as A. C. T. O.) 
and that of the Accountants and 2nd 
grade Clerks with that of the U. D. Cs. 
(Upper Division Clerks). Under the 
Hyderabad Rules made under the pro- 
viso to Article 309 of the Constitution 
and notified by notification No. 301/ 
GAD.SRC/19-FE/52 dated 20-1-55 laying 
down the rules regulating the method of 
recruitment and prescribing the qualifi- 
cations in respect of the State and Sub- 
ordinate Services pertaining to Sales Tax 
Branch of the Hyderabad General Ser- 
vice provided under B-Subordinate Ser- 
vice two posts-Surveyors and Account- 
ant. Recruitment to the post of Surveyor 
was by direct recruitment to the extent 
of 50% and 50% by promotion from the 
ranks of Accountants and 2nd Grade 
Clerks. Under the Column ‘qualification’ 
what was stated was that the promoted 
officials can be confirmed only after 
they passed the Departmental examina- 
tion prescribed for the Sales Tax Offi- 
cers and the Surveyors. Recruitment to 
the post of Accountants was 50% by 
direct recruitment and 50% by promo- 
tion from 8rd grade Clerks who had 
passed the Accountant’s Examination 
conducted by the Finance Department. 
Thus it is very clear that under the 
Hyderabad Rules it was only the Ac- 
countants and 2nd Grade Clerks who 
were eligible for promotion as Sur- 
veyors—now equated with the post of 
A. C. T. Os. The 3rd Grade Clerks were 
eligible for promotion as Accountants 
only if they had passed the Accountant’s 
Examination conducted by the Finance 
Department. The State Government by 
G. O. Ms. 170 dated .30-1-1962 notified 
Special Rules made by the Governor of 
Andhra Pradesh under the proviso to 
Article 309 of the esr adnan of India 
in regard to the A. Commercial Taxes 
Subordinate See: “According to R. 1 
this Subordinate Service consisted only 
of the A. C. T. Os. Rule 2 provided for 
the appointment to the post of A. C. 
T. O. There were three sources for ap- 
pointment: one was from among the 
clerks employed in the Commercial 
Taxes Department; (2) by transfer among 
the suitable members of the A. P. Reve- 
nue Subordinate Service in the category 
of Tahsildar; and (3) by direct recruit- 
ment. Out of the substantive vacancies, 
40% were to be filled up or reserved 
to be filled up by direct recruitment 
and the remaining vacancies by transfer. 
Rule 3 (a) provided that the appointment 
of A. C. T. O. by transfer shall be made 
from the list of approved candidates pre- 
pared for each year by the Board of 
Revenue for each division of the Deputy 
Commissioner of Commercial axes. 
Rule 4 prescribes the appointing Autho- 
rity as the Deputy Commissioner of 
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Commercial Taxes. Rule 6 prescribes 
qualification. By virtue of Clause (b)} 
of Rule 6 it was provided that no per- 
son shell be eligible to have his name 
included in the list of approved candi- 
dates for appointment as Assistant Com- 
mercial Tax Officer if he has not ac- 
quired the requisite qualification for in- 
clusion in such list on the date on which 
the proposal for inclusion in such list 
are due to the Board of Revenue from 
the Deputy Commissioners of the Divi- 
sions concerned. Sub-rule (2) of Rule 6 
prescrikes the appointment of A. C. T. O. 
by transfer from Andhra Pradesh Minis- 
terial Service or the A. P. Secretariat 
Service. The clerks in the Commercial 
Taxes Department belong to the A. P. 
Ministerial Service and for promotion to 
the post of A. C. T. O. they would be 
governed by the provisions of sub-rule (2) 
of Rule 6. By virtue of Rule 2 of these 
rules al clerks in the Commercial Tax 
Department whether 2nd grade or 3rd 
grade become eligible for promotion as 
A. C. T. Os. 

60. Shri Upendralal Waghray the 
learned counsel for the appellants ad- 
vanced the following contentions: 

(1) The promotion to the post of 
A. C. T. O. was division-wise and there- 
fore there was no question of prepara- 
tion of any common gradation list for 
the whole of State of Andhra Pradesh. 
The first promotion having been gua- 
ranteed under the Hyderabad Rules, the 
Government was entitled to act only 
under those Rules and it had no power 
to act under Article 162 of the Consti- 
tution of India or use its inherent 
powers. 


(2) As the appointment to the post 
of A. C. T. O. is the first stage of pro- 
motion, the appellants who were already 
working on 1-11-1956 are not governed 
by G. O. Ms. 170 of 1962. There was 
therefore no question of preparing any 
panels for purposes of promotion as pro- 
vided for in Rule 3 of the 1962 Rules. 


(3) The respondents are all 3rd 
Grade Clerks who could not have been 
considered for promotion under the 
Hyderabad Rules and further they do 
not have the necessary qualifications for 
promotion. The promotions of these 
respondents had resulted in a very ano- 
malous position inasmuch as some of 
the respondents who were working under 
the appellants had become their senior 
officers and the appellants are now re- 
quired to work under them. 


61. On these contentions he ar- 
gued that the appellants though apron: 
ed temrorarily to the post of A. C. 
were regularly appointed and hae re- 
version amounts to reduction in rank. 
He further contended that the inclusion 
of 3rd grade clerks in the category of 
2nd grade clerks for promotion to the 
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post of A. C. T. O. have adversely af- 
fected their conditions of service and 
admittedly no consent of the Central 
Governmnet had been cbtained for the 
purpose. The Rule therefore providing 
for inclusion of the 3rd grade clerks for 
consideration for promotion, is illegal 
and does not in any manner affect the 
appellants. 

62. The last contention advanced 
was that the appellants could not have 
been reverted in order to make room for 
the respondents who are admittedly not 
qualified as per Rule 6 of 1962 rules. 


63. While dealing with question 
No. 1 referred to us, we have held that 
the Government has powers of appoint- 
ment under Article 162 of the Constitu- 
tion and also have the inherent power 
to promote temporarily only in cases 
when there are no specific Rules making 
provision for such appointments. We 
have also held that in the peculiar cir- 
cumstances obtaining in the State of 
Andhra Pradesh after 1-11-1956, there 
could not have been any promotions to 
the Deputy Collectors from the Tahsil- 
dars either under the Hyderabad Rules 
for the Andhra Rules inasmuch as the 
preparation of common gradation list 
was necessary before any such promo- 
tions could be made and no such com- 
mon gradation list could be prepared at 
that time. As regards the inherent powers 
we have held that because of the afore- 
said peculiar circumstances, it was neces- 
sary for the Government to fill up- the 
vacancies of Dy. Collectors and as those 
vacancies could not be filled up accord- 
ing to the Rules then in existence, the 
Government had inherent powers to 
make ad hoc or provisional appoint- 
ments. But in our opinion the case of 
the A. C. T. Os. is not governed by our 
answer to question No. 1. Admittedly 
the promotions to the post of A. C. T. O. 
is division-wise and is to be made from 
the Accountants and 2nd grade clerks in 
that particular division. That being so, 
it cannot be said that there could not 
have been any seniority list of Account- 
ants and Second Grade Clerks in the 
particular Division. There was no ques- 
tion of preparing the common gradation 
list for the whole of State of Andhra 
Pradesh. These circumstances which 
would have enabled the Government to 
-act under Art. 162 of the Constitution, 
were entirely absent as far as the pro- 
motion of A. C. T. O. goes. Similarly. 
the Government could not have also 
exercised inherent power of temporary 
appointment, as we will show presently 
the appointment could be made under 
the Rules. 


64. The appointments have been 
made temporarily under R. 10 (a) (1) (i) 
of the Andhra Pradesh State and Sub- 
ordinate Services Rules. We have al- 
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ready observed that the appointments 
under these Rules can be made only in 
case a particular post has to be filled 
up emergently and the filling of such 
post in accordance with the Rules will 
cause undue delay. No such emergency. 
has been brought to our notice and there 
is nothing to show that the promotion 
tothe post of A. C. T. O. could not have 
been made by following the Rules then 
in existence. We have already pointed 
out the manner in which the promotion 
had to be made to the post of Surveyors 
equated to A. C. T. O. from the Account- 
ants and 2nd grade clerks. There was 
no question of any selection by the ap- 
pointing authority nor was there any 
question of referring their cases to the 
Public Service Commission. There was 
no specific qualification laid down for 
promotion and what all that is provided 
was that the promoted officials can be 
confirmed only after they had passed 
the Departmental Examination prescribed 
for the Sales Tax Officers. It is also 
pertinent to see that no specific period 
was provided for in the Rules during 
which they should pass those examina- 
tions. Of course it cannot be said that 
they _could remain unconfirmed for an 
indefinite period. Evidently the provi- 
sion means that the promoted officers 
should _pass the Departmental examina- 
tion within a reasonable period. The 
only action the appointing authority had 
to take in the case of A. C. T. Os. was 
to promote the senior-most Accountant 
and 2nd Grade Clerks available in the 
Division to the post of A. C. T. O. and 
confirm them after they passed the 
necessary Departmental Examination. 
Under the Hyderabad Rules there was 
no question of preparation of any list 
of approved candidates or panels from 
which the promotions were’ to be made. 
It is only by the Rules notified in G. O. 
Ms. 170 of 1962 that it was provided for 
the preparation of the list of approved 
candidates. But these Rules are not 
applicable to the appellants as they are 
governed by the Hyderabad Rules as far 
as the first stage of promotion is con- 
cerned. The learned Government Pleader 
has not been able to satisfy us how the 
appointments of the appellants could 
have been made under Article 162 of 
the Constitution or under the inherent 
powers of the Government. 


65. It was contended on behalf 
of the Government that the appointment 
of the appellants as A. C. T. O. was not 
in consonance with the Hyderabad Rules 
and therefore their promotion is irregu- 
lar and illegal. According to him the 
appointing authority for promotion to 
the post of A. C. T. O. is the Commis- 
sioner of Commercial Taxes and admit- 
tedly the appellants were promoted to 
the post of A. C. T. O. by a Deputy 
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Commissioner an authority incompetent 
to do so. The appellants’ counsel coun- 
ters his argument by showing that under 
the A. P. General Sales Tax Act, the 
appointment of A. C. T. O. has to be 
made by the Dy. Commissioner and the 
said Act does not anywhere lay down 
that the appointments have to be made 
by the Commissioner. Because of the pro- 
visions of A. P. General Sales Tax Act, 
it is argued that the Deputy Commis- 
sioner was substituted for the Commis- 
sioner as the appointing authority as far 
as the appointments to the post of 
A. C. T. Os. are concerned. 


66. Rule 3 (b) of the A. P. Gene- 
ral Sales Tax Rules defines “Assistant 
Commercial Tax Officer” as follows:— 


“Assistant Commercial Tax Officer 
means any person appointed by the 
Deputy Commissioner by name or by 
virtue of his office to exercise the powers 
of an Assistant Commercial Tax Officers 
and includes (1) a Special Assistant 
Commercial Tax Officer appointed for 
the investigation of evasions of tax under 
the Act and (2) an Additional Assistant 
Commercial Tax Officer, appointed for 
exercising the powers attached to the 
post of an Assistant Commercial Tax 
Officer.” 


The Andhra Pradesh General Sales Tax 
Act does not give any definition of the 
Assistant Commercial Tax Officer. From 
the provisions of Rule 3 (b) it is clear 
that for purpose of the Rules only that 
person can be considered to be A. C. T. 

who has been appointed by the 
Deputy Commissioner. It was argued 
that a definition in the Rules does not 
mean that the Dy. Commissioner was 
notified as the appointing authority for 
the purpose of appointment of A. C. T. 
Os. We find it very difficult to accept this 
contention of the Government. To our 
mind Rule 3 (b) clearly indicates the av- 
pointing authority as far as A. C. T. Os. 
are concerned. These are statutory 
Rules made by the Government under 
the powers vested in it under Section 39 
of the Andhra Pradesh General Sales 
Tax Act. These Rules being Statutory 
Rules have the status of law. 


67. The learned Government 
Pleader was not able to bring to our 
notice any case where after the promul- 
gation of the Act and the Rules, appoint- 
ments to the post of A. C. T. Os. were 
made by the Commissioner. On the 
other hand the appointments have been 
made and are being made to the post of 
the A C. T. O. by the Deputy Commis- 
sioner. It does not behove well for the 
Government to raise this objection. 


68. There is also nothing to show 
that the appellants were not the senior- 
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Second Grade Clerks entitled to the 


post of A. C. T. Os. We therefore find 
that the appointments of the appellants 
though termed as temporary or provi- 
sional, can be considered as regular— 
they having been made according to the 
Hyderabad Rules. There is also nothing 
to show that the appointments of these 
appellants can be justified under R. 10 
(a) (1) (i) of the Andhra Pradesh State 
and Subordinate Service Rules. In 
order to justify an appointment under 
that Rule, such an appointment should 
have been made by way of emergency 
when the appointment according to the 
ordinary Rules could not have been made 
without undue delay. Thereisno material 
on record to show that the appointments 
were emergency appointments and they 
could not have been made without un- 
due delay if the Rules were to be 
observed. As already remarked by us, 
promotions were Division-wise and the 
only thing that had to be done was to 
promote the seniormost people unless 
they were unfit for the job. There was 
no case of any preparation of common 
gradation list so that it may be said 
that the appointments according to the 
Rules would have caused undue delay 


69. There is yet another aspect of 
the case. Even under the provisions of 
R. 10 of the A. P. State and Subordinate 
Services Rules, assuming that that pro- 
vision is applicable, we having held that 
the provision is inapplicable the appel- 
lants could not have been reverted. 
Clause (iii) of sub-rule (a) provides that 
a person appointed under Clause (1) as 
an emergency should be replaced as 
soon as possible by a member of the 
service or an approved candidate quali- 
fied to hold the post under the Rules. 
According to this provision a person 
emergently appointed can be displaced 
by an approved candidate qualified to 
hold the post under the Rules. He can- 
not be replaced by a person who is not 
qualified to hold the post. Reliance is 
placed on clause (v) of sub-rule (a) by 
the Government to show that the ap- 
pointing authority has a right to termi- 
nate the service of any person in the 
post to which he is appointed under 
clause fa) at any time without assigning 
any reason and without notice. This is 
a general provision and it does not in 
any manner override the specific pravi- 
sion contained in Clause (iii) of sub- 
rule (aj. The Government cannot resort 
to the provisions of Clause (v) and ter- 
minate a temporary appointment and 
fill up that post by a person who is 
unqualified for the job. Admittedly the 
respondents herein are unqualified for 
promotion as they do not possess the 
necessary qualifications under Rule 6 of 
G. O. 170/62. 3 
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70. It was argued by the learned 
counsel Sri Kondapi appearing for the 
respondents in W. P. 102 of 1969 that 
under G. O. Ms. 1206 Revenue, dated 
31-7-64 time was generally given to the 
persons promoted to obtain the necessary 
qualifications. Admittedly this G. O. has 
mot been issued under the provisions of 
Article 309 of the Constitution and it 
cannot therefore affect the Special Rules 
of recruitment made by G. O. 170 of 
1962. It was argued by the learned 
counsel by referring to the decision of 
the Supreme Court in L. Hazari Mal v. 
Income Tax Officer, AIR 1961 SC 200 
that where the exercise of power can be 
referred to a jurisdiction which confers 
validity, then the exercise of that power 
should be referred to such a jurisdiction 
rather than to a jurisdiction which 
would render the exercise nugatory. 
There cannot be any dispute as regards 
the principle of law enunciated in the 
Supreme Court decision. But all the 
Rules made under Article 309 of the 
Constitution are expressed in a particu- 
lar manner and there is nothing to show 
that this particular G. O. was issued 
under the proviso to Article 309 of the 
Constitution by the Governor. 


TL. It is also argued that it is 
not necessary that it is the Governor 
alone who should make the Rules under 
the proviso to Article 309 of the Con- 
stitution. That provision enables him to 
direct any person to make such Rules. 
But to validate the Rules made by such 
a person it will have to be established 
that the Governor had issued the neces- 
sary directions. We do not have any- 
thing on record to show that G. O. 1206 
was issued by an authority empowered 
by the Governor to make Rules under 
the proviso to Article 309 of the Consti- 
tution. Reliance was placed on Rule 47 
of the A. P. State and Subordinate Ser- 
vices Rules which empowers the Gover- 
nor to relax certain Rules. It is com- 
mon practice that whenever such a G. O. 
is issued by the Governor ordering rela- 
tion of Special Rules, the G. O. specifi- 
cally says so. G. O. 1206 is entirely 
silent on this aspect of the matter, and 
it cannot therefore be considered as ef- 
fecting the relaxation under Rule 47. 


Reliance was placed by the learned 
counsel on a Full Bench decision of the 
Assam High Court in Premadhar Baruah 
v. State of Assam, AIR 1970 Assam 1 
(FB) and argued that a general order 
giving time for acquiring qualification is 
valid. The Assam High Court was con- 
sidering the executive instructions rais- 
ing the superannuation age issued under 
Fundamental Rule 56. It held that such 
an executive instruction was valid as 
Fundamental Rule 56 itself provided for 


S. A. Hussain v. State (FB) (Vaidya J} 


A.I. R. 


the extension of superannuation age and 
a general order of extension of service 
by the Govt. is an order contemplated 
by Fundamental Rule 56. This decision 
therefore does not in any manner help 
the respondents. It was also argued that 
the appellants themselves are relying 
upon the extension of time granted for 
acquiring the qualification. As the ap- 
pellants’ promotions are governed by the 
Hyderabad Rules, the question of their 
acquiring qualifications prior to their 
promotion does not arise and there is 
no question of any extension of time for 
acquiring promotions as far as they are 
concerned. Of course they will have to 
pass the necessary departmental exami- 
nation prescribed by the Hyderabad 
Rules within a reasonable time. Be that 
as it may, the question for considera- 
tion before us is whether the appellants 
could have been replaced by the respon- 
dents who are admittedly unqualified. 
We are of the opinion that that could 
not have been done. 


72. It is argued by the learned 
counsel for the appellants that accord- 
ing to the Hyderabad Rules 50% of the 
posts of the A. C. T. Os. were to be 
filled up from Accountants and Second 
Grade Clerks. The Government by G. O. 
170 of 1962 has made Third Grade Clerks 
also eligible for purposes of promotion. 
The result is that the appointments can 
now be from a larger section of em- 
ployees which would adversely affect 
the appellants’ conditions of service as 
it has reduced their chances of promo- 
tion. Shri Shiv Shanker, the learned 
Government Pleader argued on the 
strength of Govinda Raju v. State of 
Mysore. AIR 1963 Mys 265 where it was 
held that alteration in the percentage 
for filling up posts by departmental 
promotions. does not amount to varia- 
tion to the disadvantage of the Civil 
Servant that the appellant’s conditions 
of service are not affected. The rea- 
son given by the Mysore High Court to 
come to this conclusion is that a promo- 
tion cannot be claimed as of right un- 
less by virtue of any statutory Rule the 
civil servant actually acquires that right. 


“The mere provision in a Rule that 
certain number of vacancies will be fill- 
ed by promotion from a particular class 
of Government servant on the basis of 
seniority-cum-merit does not confer any 
such enforceable right on any one of the 
Government servants in the said class. 
Consequently where a Service Rule in 
a State after the reorganisation renders 
inapplicable a Rule in the pre-organisa- 
tion State prescribing the percentages of 
departmental promotions to certain posts, 
such Rule cannot be challenged as 
amounting to alteration of service to the 
disadvantage of civil servant and there- 
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ffore contravening Sec. 115 (7) proviso 
of the States Reorganisation Act.” 

But a distinction will have to be 
made between mere alteration in the 
percentage of filling up > 
departmental promotions and ‘extending 
the promotion to a larger number of 
people than were contemplated by ear- 
lier Rule. Under the Hyderabad Rules 
the appellants’ promotion was guaran- 
teed that the promotion will be made 
only from the Accountants and 2nd 
Grade Clerks and as such they very 
well knew their chances of promotion, 
By the new Rule the category from 
which promotions are to be made, have 
been so widely extended so as to affect 
the promotions in such a manner as 
practically to nullify the chances of pro- 
motion. We are of the opinion that 
where the category from which promo- 
tions have to be made, is so widely 
extended as to seriously affect the 
chances of promotion, it would amount 
to variation of condition of service to 
the disadvantage of the Government ser- 
‘Iwant. Admittedly no prior approval of 
the Central Government was obtained 
for G. O. 170 of 1962 and therefore the 
provision under which the appellants 
and the 3rd Grade Clerks are to be 
simultaneously considered for promotion 
is illegal as it contravenes the provisions 
of Section -115 (7) of the States Re- 
organisation Act. 

73. Having held that the promo- 
tion of the appellants was a regular one, 
even though it was termed temporary 
or provisional, their reversion amounts 
to reduction in rank and as the proce- 
‘dure prescribed by Article 311 (2) of the 
Constitution has not been complied with, 
` the reversion is illegal. For all the rea- 
sons stated above, we hold that the 
orders passed reverting the appellants 
are illegal and we quash the same. W. 
As. 95, 102 and 178 of 1969 are allowed. 

74. In the result W. A. 167 of 
1967, 9, 10 and 11 of 1968 and W. A. 
253 of 1968 are dismissed; but there will 
be no order as to costs. Government 
Pleader’s fee Rs. 200/- one set. W. A. 
24 of 1969 is allowed with costs. Advo- 
cates fee Rs. 100/-. W. As. 95, 102 and 
178 of 1969 are also allowed with costs. 
Advocate’s fee Rs. 200/- one set. 

Order accordingly. 
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Criminal P. C. (1898), Sections 156, 
4 (1) (D. 5 (2), 173. — Power of police 
officer to investigate — Offence punish- 
able under Section 7 (1) (a) (ii) of Essen- 
tial Commodities Act (1955) — Police 
officer can investigate into such offence 
and file charge sheet — (Essential Com- 
modities Act (1955), Sections 7 (1) (a) (ii), 
10A (as amended by Act 36 of 1967) — 
(Andhra _Pradesh Kerosene (Licensing 
and Distribution) Order (1965), Cis. (9), 
(11)) — (Andhra Pradesh Kerosene (Fixa« 
tion of Ceiling Price) Order (1966), Sec- 


‘tion 3 (a), Clauses 7, 8). 


Section 5 (2) of the Criminal P. C. 


makes provision for trial of offences 
against other laws (i. e. other than 
I. P. C) The word ‘otherwise’ occur- 


ring under Section 5 (2), points to the 
fact „that the expression is all compre- 
hensive, and that investigation, inquiry 
and trial were some aspects of ‘dealing 
with’ the offences. That would mean 
that the investigation is by dealing with 
the offences: AIR 1962 SC 63, Foll. 


Under the Cr. P. C., investigation 
consists of inter alia steps like apprehen- 
sion of the offender and the collection 
of evidence by examination of witnesses, 
ete. ATR 1955 SC 196 and AIR 1959 SC 
707, Foll. These are vital steps in the 
scheme of investigation which do not 
occur in the provisions of Clause 11 of 
the Andhra Pradesh Kerosene (Licensing 
and Distribution} Order, 1965 and Cls. 7 
and 8 of the Andhra Pradesh Kerosene 
(Fixation of Ceiling Price) Order, 1966. 
These Orders confer on officers other 
than police officers powers to enter, 
search, seize, etc. It cannot be said that 
investigation consists of only entry, 
search and seizure by officers other than 
police officers, nor can it be said that 
these orders embody a complete code 
for investigation excluding investigation 
by a police officer under Section 156 (1) 
Cr. P. C. A scrutiny of the provisions 
leaves no room for doubt that there is 
no such exclusion of investigation by the 
police officer. 


In view of this and moreover be- 
cause the offences punishable under the 
Essential Commodities Act, 1955 are 
made cognizable by Section 10A of the 
Act (as amended by Act 36 of 1967), 
Section 156 Cr. P. C. would apply and 
the pclice officer can -investigate into 
offences punishable under S. 7 (1) (a) Gi) 
of the Act and file charge sheet for 
contravention of Section 3 (a) of 1966 
Order and Cl. (9) of 1965 Order. AIR 1959 
Mad 339 and AIR 1962 SC 63, Disting.s 
AIR 1965 SC 1185, Foll. (Paras 3, 10) 


Cases Referred: Chronological Paras 


(1965) AIR 1965 SC 1185 (V 52) = 
1965 (2) Cri LJ 250, Pravin- 
chandra Mody v. State of A. P. 15 


30 A. P. [Prs. 1-8] M. Narayana v. S. H. Officer (Narasimham J.) 


(1962) AIR 1962 SC 63 (V 49) Œ - 
1962 (1) Cri LJ 106, Delhi Admi- 
nistration v. Ram Singh 10, 12 

(1959) AIR 1959 SC 707 (V 46) = - 
1959 Cri LJ 920, State of M. P. 

v. Mubarak Ali i 

(1959) AIR 1959 Mad 389 (V 46) = 
1959 Cri LJ 1085, In re, Kuppa- 


mmal : 

(1955) AIR 1955 SC 196 (V 42) ER 
1955 Cri LJ 526, H. N. Rishbud 
v. State of Delhi 


V. Venkataramana Reddy, for Peti- 
tioners; The Public Prosecutor, for Res- 
pondent. 

NARASIMHAM, J.:— The Station 
House Officer, Badwel has laid a charge 
sheet before the Judicial First Class 
Magistrate, Nandalur alleging offences 
punishable under Section 7 (1) (a) (ii) 
of the Essential Commodities Act against 
the petitioners. The particulars of the 
charge sheet were, that the first peti- 
tioner as the agent of the second peti- 
tioner, who is a retail dealer in Kero- 
sene, is carrying on business in Kerosene 
under a licence at Badwel and that on 
13-5-1968 the first petitioner sold seven 
tins of Kerosene at Rs. 11.50 per tin of 
16.5 litres. i. e., Re. 0.16 paise in excess 
per litre than the declared price for 
that area and thereby contravened Sec- 
tion 3 (a) of the Kerosene (Fixation of 
Ceiling Price) Order 1966 and Clause (9) 
of the Andhra Pradesh Kerosene (Licen- 
sing and Distribution) Order, 1965 

2. ` In the petition filed before us, 
the petitioners contended that the Sta- 
tion House Officer, Badwel is not com- 
petent to investigate and file a charge 
sheet,.and so the proceedings started be- 
fore the Magistrate should be quashed. 

3. The short point for consideration 
is whether this contention can be up- 
held? At the outset we have to notice 
that offences punishable under the Essen- 
tial Commodities Act 1955 are made 
cognizable by section 10A of the Act, 
which was introduced by the amending 
Act 36 of 1967 on 30th December, 1967. 
By reason of this, prima facie Sec. 156 
lof Criminal Procedure. Code would ap- 
ply and -an officer in charge of a police 
Station having jurisdiction would have 
the power to investigate into such an 
offence and file a charge sheet. 


4. We have also to notice tha 
under Section 5 (2) of the Code of Crimi- 
nal Procedure “All offences under any 
other Law” (the reference is to offences 
other than those punishable under the 
Indian Penal Code) shall be investi- 
gated, inquired into, tried and otherwise 
dealt with according to the same provi- 
sions, but subject’ to any enactment for 
the time being in force regulating the 
manner or place of investigating, inqui- 
ring into, trying or otherwise dealing 
with the offences. 


A.L Re 


5. We may now indicate that the- 
main contention before us is that the 
orders contravened referred to supra, 
contained therein provisions for dealing 
with contraventions of the .said orders, 
which arè offences and as, such the 
powers of investigation into cognizable 
offences by the police officer concerned 
are excluded. ie 


_ 6. Before we address ourselves to 
this contention we. would refer to the 
definition of investigation in the Crimi- 


_nal Procedure Code and the intepreta- 


tion the courts have put on ‘the term. 
Investigation under the Criminal Proce- 
dure Code, Section 4 (1) (1) “Includes 
all the proceedings under this Code for 
the collection of evidence conducted by 
a police officer or by any person (other 
than a Magistrate) who is authorised by 
a Magistrate in this behalf.” 

7. What constitutes investigation 
has been stated by Supreme Court lucid- 
ly in H. N. Rishbud v. State of Delbi, 
(AIR 1955 SC 196 at p. 201):— 


“Thus, under the Code, investigation 
consists generally of the following steps 
(1) proceeding to the spot (2) ascertain- 
ment of the facts and circumstances of 
the case (3) discovery and arrest of the 
suspected offender (4) collection of evi- 
dence relating. to the commission of the 
offence which may consists of (a) the 
examination of various persons. (includ- 
ing the accused) and the reduction of 
their statement into writing, if the offi- 
cer thinks fit, (b) the search’ of places 
or seizure of things considered necessary 
for the investigation and to be produced 
at the trial, and (5) formation of the 
opinion as to whether on the material 
collected there is a case to place the ac- 
cused before a Magistrate for trial and 
if so taking the necessary steps for the 
same by filing of a charge-sheet under 
Section 173.” 


This view has been reiterated in the 
later decision of -the Supreme Court in 
State of Madhya Pradesh v. Mubarak 
Ali, AIR 1959. SC 707 at p. 711. 


8. We would now refer to the 
provisions relied on by the learned 
counsel in the orders which are alleged- 
ly contravened. Clause 11 of the Andhra 
Pradesh Kerosene (Licensing and Distri- 
bution) Order 1965 confers on officers 
other than police officers, powers to enter 
search, seize and such officers can re- 
quire the owner or any other person to 
produce any books, accounts or other 
documents showing any transactions re- 
lating to the contravention; enter, in- 
spect or break opén and search any place 
or premises etc. If he has reason to 
believe that any contravention of the 
provisions of this order or of the condi- 
tions of ‘any licence issued thereunder, 
is being or-is about to be committed; 
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take or cause to be taken, extracts from 
or copies of any documents showing 
transactions relating to such contraven- 
tion, which are produced before him; 
and also search, seize and remove stocks 
of kerosene and the animals, vehicles, 
vessels, or other conveyance used in 
carrying the said kerosene in contra- 
vention of the provisions of the order, 
or of the conditions of the licence issued 
thereunder; and take all measures neces- 
sary for. securing the production of 
stocks of kerosene and the animals, vehi- 
cles, vessels or other conveyance so seiz- 
ed in a court and for their safe custody 
pending such production. It is also pro- 
vided that the provisions of Sections 102 
and 103 of the Code of Criminal Proce- 
dure 1898 relating to search and seizure 
shall so far as may apply to searches 
and seizures under the clause. 

9. Similar provisions occur in 
Clauses 7 and 8 of the Andhra Pradesh 
Kerosene (Fixation of Ceiling Price) 
Order, 1966. It is alleged before us that 
these provisions embody a complete 
code of investigation by officers specifi- 
ed therein other than police officers and 
so the police officers are excluded. It 
is also contended that they are the only 
persons, who can deal with the offences 
and not the police officers, although the 
offences are made cognizable and the 
provisions of Section 156 (1), Cr. P. C. 
are primarily attracted. 

10. We may clarify in this con- 
text that the Supreme Court has held in 
Delhi Administration v. Ramsingh, AIR 
1962 SC 63 at p. 67, with reference to 
Section 5 of the Criminal Procedure 
Code, that the word ‘otherwise’ occar- 
ring under Section 5 (2) of the Code 
points to the fact that the expression is 
all comprehensive, and that investiga- 
tion, inquiry and trial were some as- 
pects of ‘dealing with’ the offences. That 
would mean that the investigation is 
by dealing with the offences. It is signi- 
ficant from the lucid statement of what 
investigation constitutes, that the appre- 
hension of the offender, and the collec~ 
tion of evidence by examination of wit- 
messes etc. are vital steps in the scheme 
of investigation which do not occur in 
the provisions relied on by the learned 
counsel. We cannot say that investiga- 
tion consists of only entry, search and 
seizure by officers other than police 
officers, nor are we persuaded that the 
orders contravened embody a complete 
code for investigation excluding investiga- 
tion by a police officer under S. 156 (1), 
Cr. P. C. A scrutiny of the provisions 
leaves no room for doubt that there is 
no such exclusion of investigation by the 
police officer concerned. 


11. We would now refer to the 
cases relied on by the learned counsel 
for the petitioners in In re, Kuppammal 


N. T. G. Firm v. L-T, Commr. 


[Prs. 8-16} A. P. 31 


AIR 1959 Mad 389 and AIR 1962 SC 63 
dealing with investigation into offences 
under Suppression of Immoral Traffic 
in Women and Girls Act, 1956. 

12. In the first of these cases it 
was held that investigation could be con- 
ducted only by the Special Police Officer 
mentioned in Section 13 of the Act. 


13. In the second of the cases, 
the same view was pronounced thus:- 
“We are therefore of opinion that the 
Special police officer is competent to 
investigate and that he and his assistant 
police officers are the only persons com- 
petent to investigate offences under the 
Act and that police officers not specially 
appointed as Special police officers can- 
not investigate the offences under the 
Act even though they are cognizable 
offences.” 


, . These cases are clearly dis- 
tinguishable and cannot and will not 
apply. 

A _15. The public prosecutor next 
invited our attention to the decision in 
“Pravinchandra Mody v. State of Andkra 
Pradesh”, AIR 1965 SC 1185. In the 
said decision it was held that the police 
officer would be competent to include 
the offence under Section 7 of Essential 
Commodities Act, though non-cognizable, 
in the charge-sheet under Section 173, 
Cr. P. C. with respect to a cognizable 
offence i. e., under Section 420, I. P. C. 
The said decision would apply with 
greater force when the offences punish- 
able under Section 7 of the Essential 
Cammodities Act are made cognizable. 
The view we have taken on a scrutiny 
of the provisions derives support from 
the observations of the Supreme Court 


in the decision cited by the learned 
public prosecutor. 

16. We, therefore, find no sub- 
stance in the contention of the peti- 


tioners. The petition fails and is dis- 
missed. 


Petition dismissed. 


AIR 1971 ANDHRA PRADESH 31 
V 58 C 3) 


CHINNAPPA REDDY AND MADHAVA 
: REDDY, 


M/s. Navayuga Traders Gunnies Firm, 
Rajahmundry, Petitioner v. The Commis- 
sioner of Income-tax, Andhra Pradesh, 
Hyderabad, Respondent. ` 


Case Referred No. 47 of 1966, D/-9-2- 
1970. 


(A) Income-tax Act (1961), Ss. 274, 271 
—- Notice issued wrongly under S. 28(3) of 
1922 Act instead of under new Act is not 
illegal. AIR 1961 SC 200 & AIR 1964 SC 
1329, Rel. on. (Para 2) 


IN/IN/D987/70/BDB/T 


32 A. P. [Prs. 1-2] 


(B) Income-tax Act (19613, S. 275 — No 
stage prescribed for commencement of 
penalty proceedings. 


Section 275 is exclusively intended to 
prescribe a limit within which penalty 
proceedings must be concluded. It does 
not prescribe the stage after which penal- 
ty proceedings cannot be commenced. The 
words “in the course of which the pro- 
ceedings for the imposition cf penalty have 
been commenced” are merely descriptive 
of the proceedings two years after whose 
completion penalty cannot be imposed. 
(1967) 64 ITR 637 (Bom), Observations 
held were obiter and Dissented from. 

(Paras 8, 10) 
Cases Referred: Chronological Paras 
(1967) 64 ITR 637 = 1967-1 ITJ 

790 (Bom), Shakti Offset Works v. 

Inspecting Asstt. Commr. of In- 

come-tax, Nagpur 
(1964) AIR 1964 SC 1329 (V 51) = 

52 ITR 583, Hukum Chand Mills 

Ltd. v. State of Madhya Pradesh 
(1961) AIR 1961 SC 200 (V 48) = 

41 ITR 12, Hazarimal Kuthiala v. 

I. T. Officer 


_ Y. V. Anjaneyulu, for Petitioner; T. 
Ananta Babu, for Respondent. 
CHINNAPPA REDDY, J.:— The In- 
come-tax Appellate Tribunal, Hyderabad 
Bench has stated a case and referred to 
for our decision the following ques- 
on: 

‘Whether on the facts and in the cir- 
cumstances of the case, proceedings for 
the imposition of penalty have been com- 
menced validly and within the time 
limits, if any, prescribed by the Income~ 
tax Act 1961?” 


The facts are as follows:— The assessee 
is a firm dealing in gunnies, twines etc. 
For the assessment year 1951-62 the firm 
returned a total income of Rs. 99,672/-. 
The Income-tax Officer, however, held 
that the total income of the assessee was 
Rs. 1,57,434. He found that the firm had 
camouflaged certain of its transactions as 
those of a different firm and another in- 
dividual. The assessment was completed 
on 5-6-1962 and in the order of assessment 
the Income-tax Officer observed: “Since 
the firm has deliberately diverted its pro- 
fits by creating a bogus firm and carried 
on business in the name of another person 
viz., T. Narasimhamurthy, action under 

Section 28(1) (c) has been taken separate- 
“Ty.” On 5-6-1962 itself the Income-tax 
Officer passed the following order in the 
order sheet: “Order dictated. Please 
issue penalty notice.” A penalty notice 
under Section 28(3) of the Indian Income- 
tax Act of 1922 was prepared under date 
5-6-1962, signed by the Irncome-tax Of- 
ficer 20-6-1962 and served on the assessee 
on 13-7-1962. 


The Indian Income-tax Act 1961 came 
Into force on 1-4-1962 and as the assess~ 


w 
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ment was completed after the coming into 
force of the 1961 Act, the penalty procee~ 
dings had to be taken under the Income~ 
tax Act of 1961 only. That is provided 
by Section 297(2) (g) of the 1961 Act. The 
Income-tax Officer who had issued the 
notice under Section 28(3) of the Act of 
1922 realised his mistake and wrote to the 
assessee on 9-4-1964 stating that the notice 
has been wrongly issued under Section 28 
(3) and that it was a procedural mistake. 
The letter was accompanied by a fresh 
notice dated 9-4-1964 purporting to be 
under Section 274 read with Section 271 
of the Income-tax Act 1961. The pro- 
ceedings were subsequently referred to the 
Inspecting Assistant Commissioner under 
epee 274(2) of the Income-tax Act of 
961. 


It was urged before the inspecting As- 
sistant Commissioner that the notices 
dated 5-6-1962 and 9-4-1964 were not 
validly issued and that there was no notice 
before the completion of the assessment 
proceedings as required by Section 275 of 
the Income-tax Act 1961 and therefore, 
the penalty proceedings were void. The 
Inspecting Assistant Commissioner re~ 
jected the contentions of the assessee and 
imposed a penalty of Rs. 60,000/-. The 
Income-tax Appellate Tribunal confirmed 
the order of the Inspecting Assistant Com-~ 
missioner imposing the penalty. There- 
after, at the instance of the assessee, the 
Income-tax Appellate Tribunal stated a 
case and referred the question mentioned 
above for our decision. 


2. The first submission of the learned 
counsel for the assessee was that the 
notice dated 5-6-1962 was issued under 
Section 28(3) of the Income-tax Act of 1922 
and not under the provisions of the Act 
of 1961 and was, therefore, invalid. It is 
not disputed by the learned counsel for the 
Department that the notice should have 
been properly issued under the provisions 
of the 1961 Act in view of Section 279(2) 
(g) of the Act of 1961. He, however, sub- 
mitted that the mere mention of a wrong 
provision of law would not invalidate the 
notice. In support of his contention the 
learned counsel for the department relied 
on Hazari Mal Kuthiala v. Income-tax 
Officer, 41 ITR 12 = (AIR 1961 SC 200). 
In that case the Commissioner of Income~ 
tax purporting to act under Section 5(5) 
and (7-A) of the Indian Income-tax Act 
made an order on 4-11-1953 that the as- 
sessment of the assessee firm would be 
done by the Income-tax Officer, Special 
Circle, Ambala and not by the Income-tax 
Officer at Patiala. The provisions of the 
Patiala Income-tax Act, 2001 were applic- 
able to the case as it related to assess- 
ment year 1946-47 and not the Indian In- 
come-tax Act. A contention was, there- 
fore, raised that the order of the Com- 
missioner was ultra vires as it was not 
issued under the Patiala Act. Their Lord- 


1971 


ships of the Supreme Court rejected the 
contention holding that the exercise of a 
power would be referable to a jurisdic- 
tion which confers validity upon it and not 
a jurisdiction under which it would be 
nugatory and that the order of the Com- 
missioner would not be invalid merely 
because it quoted the provisions of the 
Indian Income-tax Act instead of the 
Patiala Income-tax Act. 


The learned counsel also relied upon 
Hukum Chand Mills Ltd. v. State of 
Madhya Pradesh, 52 ITR 583 = (AIR 1964 
SC 1329). In that case also Their Lord- 
ships of the Supreme Court observed that 
it was well settled that a wrong reference 
to the power under which action was taken 
by the Government would not per se 
vitiate that action if it could be justified 
under some other power under which the 
Government could lawfully do that act. 
In the light of the pronouncements of the 
Supreme Court we agree with the learned 
counsel for the Department that the notice 
dated 5-6-1962 is not invalid merely be- 
vause it refers to the provisions of the 
Income-tax Act of 1922 instead of to the 
provisions of the Act of 1961. 

3. The next submission of the iearned 
counsel for the assessee was that S. 275 
of the Income-tax Act 1961 required that 
penalty proceedings should be commenced 
before the completion of the assessment 
proceedings and that in the present casa 
the penalty proceedings were not so com- 
menced and, therefore, they could not be 
validly continued, not having been validly 
commenced. The learned counsel urged 
that the finding 


the office to issue penalty notice were not 
sufficient to hold that there was a com- 
mencement of penalty proceedings before 
completion of the assessment. He even 
attempted to urge that there was no order 
dated 5-6-1962 in the order sheet direct- 
ing the issue of penalty notice. 


We did not permit him to raise the last 
question because the Inspecting Assistant 
Commissioner made an express reference 
to order in the order sheet. It was not 
contended by the assessee before the In- 
come-tax Appellate Tribunal either when 
it heard the appeal or when the assessee 
made an application for stating a case and 
referring the question to the High Court 
that there was no order in the order sheet 
directing the issue of penalty notice. The 
Income-tax Appellate Tribunal while 
dealing with the appeal of the assessee re- 
ferred to the order in the order sheet 
directing the issue of penalty notice in the 
following terms:— 

“On the other hand, the Departmental 
representative points out that, besides a re- 
ference to penalty proceedings in the as- 
sessment order, the Income-tax Officer had 
actually directed his office to issue a benal- 
ty notice on 5-6-1962 simultaneously with 
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recorded in the assess- , 
ment order and the mere instruction to 


N. T. G. Firm v. I-T. Commr. (C. Reddy J.) [Prs. 2-6] A. P. 33 


the ccmpletion of the assessment and this 
marked the commencement of the pro- 
ceedings.” 

4. The statement of case by the Tri- 
bunal also refers to the order in the order 
sheet. It looked to us that it was common 
ground throughout the proceedings that 
there was an order dated 5-6-1962 in the 
order sheet directing the issue of a penalty 
notice. We, therefore did not allow the 
learned counsel to raise the question whe- 
ther there was such an order in existence 
as that would have necessitated our going 
behind the statement of case into a ques- 
tion of fact which was undisputed before 
the Tribunals. 


5. The first question for our considera- 
tion is whether Section 275 of the Income- 
tax Act of 1961 requires that penalty pro- 
ceedings should commence before the 
completion of assessment proceedings. 
Section 271(1) (c), Section 274(1) and Sec- 
tion 275 are relevant and they may be 
usefully extracted here. They are, in so 
far as they are relevant, as follows: 

“271(1) If the Income-tax Officer or the 
Appellate Assistant Commissioner in the 
course of any proceedings under this Act 
is aie that any person— 

A) wwsienccccrnevce 


income or furnished inaccurate par- 
ticulars of such income, he may 
direct that such person shall pay by 
way of penalty, .....seseesssoe 


poutecccccceare 


"274(1) No order imposing a penalty 
under this Chapter shall be made unless 
the assessee has been heard, or has been 
piven a reasonable opportunity of being 
heard.” 

“275. No order imposing a penalty under 
this Chapter shall be passed after the 
expiration of two years from the date of 
the completion of the proceedings in the 
course of which the proceedings for the 
imposition of penalty have been com- 
menced.” 

6. According to the learned counsel for 
the assessee Section 275 raises a twin 
hurdle, an occasion before which proceed- 
ings for imposition of penalty must be 
commenced and a time limit within which 
the proceedings should be completed. He 
urged that though the bar regarding the 
commencement is not explicit as the bar 
regarding the completion of the proceed- 
ings, it is a matter of necessary implica- 
tion from the language of Section 275. He 
argued that the words ‘proceedings in the 
course of which the proceedings for the 
imposition of penalty have been commenc- 
ed’ can only be interpreted to mean that 
penalty proceedings must commence be- 
fore the completion of assessment proceed- 
ings. 


34 A. P. [Prs. 6-11] 


In support of his contention he relied on 
the observations of a Division Bench of 
the Gujarat High Court (Bombay High 
Court) in Shakti Offset Works v. inspect- 
ing Asst. Commr. of Income-tax, (1967) 64 

-ITR 637 (Bom). At p. 646 the learned 
Judges observed: 


“Under the 1922 Act there was no limit 
of time for commencement of penalty pro- 
ceedings, but under the new Act the 
penalty proceedings are required to be 
commenced before the completion of the 
proceedings in which the Income-tax 
Officer or the Appellate Assistant Com- 
missioner are satisfied that the default 
attracting the penalty has been com- 
mitted.” i 
Again at p. 655 they observed: 

“A perusal of the opening words of Sec- 
tion 271(1) and Section 275 of the Income- 
tax Act of 1961 would show that the pro- 
ceedings for imposition of penalty have 
to be commenced before the completion 
of the assessment.” 

7. The question with which we are 
concerned did not arise before the learn- 
ed Judges of the Gujarat High Court. 
They were considering the vires of Sec- 
tion 297(2) (g) of the Income-tax Act of 
1961 and in the course of the discussion 
they compared some of the provisions of 
the Act of 1922 with the corresponding 
provisions of the Act of 1961. We can 
only regard their observations as mere 
obiter dicta and not an opinion expressed 
after full consideration. We express our 
respectful disagreement with those obser- 
vations. 

8. To our minds, Section 275 is plainly 
and exclusively intended to prescribe a 
limit of time within which penalty pro- 
ceedings must be concluded. It is not in- 
tended to prescribe the stage after which 
penalty proceedings cannot be commenc- 
ed. It does not do so expressly; nor does 
the language of Section 275 lead us to such 
a necessary implication. We would indeed 
be reading too much into Section 275 if 
‘we read any such implication. The words 
‘in the course of which the proceedings 
for the imposition of penalty have been 
commenced’ are merely descriptive of the 
proceedings two years after whose com- 
pletion penalty cannot be imposed. The 
words are used to identify the particular 
proceedings before the Income-tax Officer 
or Assistant Commissioner which are re- 
ferred to in Cls. (a), (b), (c) of S. 271(1) 
rather than to prescribe when a penalty 
proceeding may commence. 

9. There is also, as pointed out by the 
learned counsel for the Income-tax 
Department, an insuperable difficulty in 
the way of accepting the contention of the 
assessee. If the contention of the assessee 
is accepted, Section 275 would mean that 
in the case of proceedings in the course 
of which proceedings for imposition of 
penalty have commenced, no order im- 
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posing a penalty shall be passed after the 
expiration of two years from the date of 
completion of such proceedings. Does it 
mean that Section 275 is attracted only to 
cases where penalty proceecings are com- 
menced in the course of assessment pro- 
ceedings? Does it then mean that in cases, 
where penalty proceedings are not com- 
menced in the course of the assessment 
proceedings but are started after comple- 
tion of assessment there is no time 
limit for completing the penalty pro- 
ceedings? Such a result would be startl- 
ing and absurd and would frustrate the 
very object of Section 275 which is to 
prescribe a limit of time for completing 
proceedings for imposition of penalty. We 
are not prepared to place construction on 
Sec. 275 which will render it meaning- 
less. The language of Section 275 does 
not compel us to do so. 

10. We are therefore of the view that 
Section 275 does not prescribe any re- 
quirement regarding the commencement 
of proceeding for the imposition of. 
penalty. In that view it is unnecessary, 
for us to determine when the penalty; 
proceedings may be said to have com- 
menced and whether the order dated 
5-6-1962 in the order-sheet could be said 
to have set in motion the penalty pro- 
ceedings. 

11. The question referred to us is 
answered as above in favour of the 
Department. The assessee will pay the 
costs of the reference which are fixed at 
Rs. 250/-. 

Reference answered. 


AIR 1971 ANDHRA PRADESH 34 
(V 58 C 4) 
CHINNAPPA REDDY AND 
MADHAVA REDDY. JJ. 

The Commissioner of Income Tax, 
Andhra Pradesh, Hyderabad, Applicant 
v. M/s. Rayalaseema Oil Mills, Tadiparti, 
Respondent. f 

Case Referred No. 6 of 1967, D/- 
10-2-1970. 

Income-tax Act (1922), S. 28 (1) (c) 
— Failure to explain cash credits — 
Penalty whether can be imposed — Duty 
of Income-tax Authorities. 

Mere presence of unexplained cash 
credits in the accounts of assessee can 
by itself form the basis for imposition 
of penalty. It depends upon circum- 
stances of each case and the burden is 
upon assessee to explain all cash credits. 
Before imposing penalty under Sec- 
tion 28 (1) (c), however the Income-tax 
authorities must be satisfied that the 
assessee deliberately furnished inaccurate 
particulars or concealed particulars of 
his income. (Para 3) 


IN/IN/E626/70/DVT/B 


1971 L-T. Commr. v. Rayalaseema 


T. Anantababu, for Applicant; A. 
Venkatrama Reddy, for Respondent. 


MADHAYA REDDY, J.:— The ques- 
tion referred to us at zhe instance of the 
Department is: 


“Whether on the facts and in the 
circumstances of the case and having re- 
gard to the fact that no inflation in pur- 
chases had been established the Tribu- 
nal ought to have sustained a penalty 
under Section 28 (1) (c) on the ground 
that cash credits to the tune of Rs. 
24,710/- remained unexplained. and had 
been kept in view in estimating the 
assessee’s income from business for the 
year of account”. 


2. The assessee-firm carried on 
business of manufacture and sale of 
ground-nut oil. For the assessment year 
1948-49 it returned a net profit of 
Rs. 29,570/-- The Income Tax Officer, 
however added two more items (1) a 
sum of Rs. 11,026/- towards under-valua- 
tion of closing stock and (2) an addition 
of Rs. 38,700/- by way of undisclosed 
profits. The second cf these additions 
was made because the Income Tax Offi- 
cer on a scrutiny of the Account Books 
found certain defects of account main- 
tained by the assessee-firm. The Income- 
tax Officer, was of the opinion that the 
purchase prices entered in the Books 
were inflated and in particular he cited 
eight instances of purchase prices so 
inflated. He also noticed unexplained 
cash deposit of Rs. 24,700/- credited in 
the Suspense Account of the assessee- 
firm. Taking into account these facts 
the assessee-firm wes assessed on a 
total income of Rs. 79.296/-. The Income 
Tax Officer also proceeded to levy 
penalty. Certain other proceedings ques- 
tioning the jurisdiction of the Depart- 
ment to levy penalty on the assessee- 
firm which was dissolved were taken. 
It is not necessary for the purpose of 
this case to refer to those proceedings 
in detail. Suffice to mention that the 
income returned by the assessee-firm 
was not accepted and ultimately it was 
assessed on a higher income than the 
one returned by it in view of the in- 
flated figures of purchase prices given 
to explain cash balance in the Suspense 
Account of the assessee-firm. The Income 
Tax Officer, proceeded to levy penalty 
under Section 28 (1) (c) of the Act and 
levied a penalty of Rs. 23,000/-- On 
appeal the Appellate Assistant Commis- 
sioner confirmed the order. But on 
further appeal by the assessee to the 
appellate Tribunal on a review of the 
entire material on recard. it came to the 
conclusion that the Department’s case of 
purchase prices being inflated by the 
assessee with a view to explain the re- 
duced income returned by it was not 
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correct and held that the purchase prices 
were not so inflated. It however, was - 
of the view that the cash credits to the 
tune of Rs. 24,710/- remained unexplain- 
ed. But a mere unsatisfactory nature 
of the explanation regarding the cash 
credits, in the opinion of the Tribunal 
did not justify the penal action against 
the assessee. In the result, the appeal 
preferred by the assessee was allowed 
and the penalty set aside. 


3. In proceeding to decide this 
question referred to us we have to take 
note of the fact that the eight instances 
of purchases by the assessee-firm which 
disclosed inflated prices noted by the 
Income Tax Officer were scruitinised by 
the Appellate Tribunal and were found 
to be not correct. In regard to each 
item it gave detailed reasons for hold- 
ing that the purchase price shown in the 
Account Books was not inflated and whe- 
ther or not this finding is justified on 
the facts and circumstances of the case 
does not fall for our consideration. The 
only question is whether the cash cre- 
dits to the tune of Rs. 24.710/- which 
remained unexplained could form the 
basis for justifying imposition of penalty. 
While the failure to explain the cash 
credits could form the basis for includ- 
ing the said items as part of the income 
of the assessee-firm, for the burden is 
upon the assessee to explain all the cash 
credits whether that by itself could form 
the basis for imposition of penalty under 
Section 28 (1) (c) of the Act, is a matter 
which must depend on the facts and 
circumstances of each case. In the in- 
stant case the Tribunal, on a review of 
the evidence found that one of the two 
grounds mentioned by the Income Tax 
Authorities for imposing the penalty was 
not correct and came to the conclusion 
that the other ground could not justify 
the imposition of ‘penalty. We are not 
in a position to hold otherwise. But we 
deem it necessary to add that we should 
not be understood as laying down that 
in no case the mere presence of unex- 
plained cash credits in the accounts of 
the assessee could by itself not form 
the basis for imposition of penalty. 
Under S. 28 (1) (c) imposition of penalty 
is justified whenever the Income-tax 
authorities are satisfied that any per- 
son has concealed the particulars of his 
income or deliberately furnished inac- 
curate particulars of such income. Whe- 
ther the assessee has concealed parti- 
culars of his income or has deliberately 
furnished inaccurate particulars of such 
income is always a question of fact. On 
the particular facts and circumstances of 
this case, we are of the opinion that the 
Tribunal was right in holding that the 
failure to explain the cash credits by it- 
self was not sufficient to impose penalty. 
under Section 28 (1) (c) of the Act. 
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4. The question is answered ac- 
cordingly in’ favour of the  assessee. 
There will be no order as to costs. 


Reference answered 
accordingly. 
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(V 58 C 5) 
GOPAL RAO EKBOTE AND 
VENKATESWARA RAO, JJ. 


V. S. L. Narasimha Rao and an- 
other. Petitioners v. Asst. Controller of 
Estate Duty, Guntur and another, Res- 
pondents. 


Writ Petn. No. 757 of 1969, D/- 4-3- 
70 


(A) Estate Duty Act (1953), Ss. 59, 
53 — Notice under, without mention of 
property which has escaped assessment, 
is not invalid — Section 53 has no bear- 
ing on question relating to contents of 
notice. (Para 9) 


(B) Estate Duty Act (1953) Sec- 
tion 73A (b) — Limitation in case of re- 
assessment — Commencement — Notice 
under Section 59 with respect to escaped 
assessment — Assessee accepting validity 
of that notice and submitting to Control- 
ler’s juridsiction by asking adjournments 
and then by filing return — Controller’s 
subsequent letter seeking only further 
information to satisfy with fullness and 
fairness of return — Letter could not be 
treated as notice under Section 59 — 
Re-assessment proceedings commenced 
on first notice not barred. (Para 10) 


(C) Estate Duty Act (1953), Sec- 
tion 59 (b) — Basic requirements to as- 
sume jurisdiction under. 

Before the Controller assumes juris- 
diction two things must be satisfied; (i) 
he must have some information in hi 
possession and (ii) as a consequence of 
that information he must have reason 
to believe that any property chargeable 
to estate duty has escaped assessment. 
Such an escapement may have occurred 
either by reason of under-valuation of 
property included in account or by omis- 
sion to include therein any property or 
by assessment at too low a rate or other- 
wise. (Para 12) 

Section 59 does not make the Con- 
troller the final arbiter of jurisdictional 
facts. It is open to a Court to examine 
whether there was information ‘ in his 
possession and it had rational nexus with 
the reason to believe that any property 
escaped assessment. It is only in this 
limited field that the Court can make 
enquiries. It is not concerned with the 
correctness or adequacy or otherwise of 
the information. (Para 13) 

(D) Estate Duty Act (1953), S. 59 (b) 
— Expression “Information in his pos- 
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session” — Refers to facts or to posi- 
tion of law — It may also come to Con- 
troller’s notice from order of appellate 
authority or tribunal in the same pro- 
ceedings or from any other proceedings 
— It may even consist of different view 
taken of facts or law on record by high- 
er tribunal on appeal from Income Tax 
Officer’s decision. (1968) 70 ITR 74 (SC) 
and (1968) 72 ITR 376 (SC), Rel. on. 
(Para 20) 


(E) Estate Duty Act (1953), S. 59 (b) 

— Income-tax Act (1922), S. 34 (1) (b) 

— There, is no difference between these 

two provisions — They are in pari mate- 

ria. (Para 23) 

Cases Referred: Chronological Paras 
(1968) 70 ITR 74 (SC), R. B. Bansi- 
lal Abirchand Firm v. Commr. 


of I. T. 

(1968) C. A. No. 835 of 1966, D/- 
23-8-1968 = 72 ITR 376 (SC). 
Asst. Controller of Estate Du 
v. Nawab Sir Mir Osman Ali 
Khan 22 

S. Parvata Rao, for Petitioners; T. 

Ananta Babu, for Respondents. 


GOPAL RAO EKBOTE, J.: This is 
an application under Article 226 of the 
Constitution of India for the issue of a 
Writ of prohibition restraining the res- 
pondents from proceeding with the en- 
ou in pursuance of a notice dated 31- 


, 2. The relevant facts are that the 
petitioners are real brothers. Their 
father Sri Venuri Satyanarayana Rao 
died on 2-12-1957 leaving an estate lia- 
ble to estate duty under the Estate 
Duty Act (XXXIV of 1953), hereinafter 
called “the Act”. The petitioners filed 
the return. According to the petitioner, 
all the relevant facts were disclosed and 
brought to the notice of the Assistant 
Controller of Estate Duty. 


3. The assessing authority, by its 
order dated 27-6-1964, assessed the estate 
of the deceased at Rs. 2,99,765 and im- 
posed a duty of Rs. 20,546.16-P. Since 
the petitioners had paid Rs. 1,491.83 P. 
by way of advance, the balance was 
paid by them on 13-8-64. 


4. They were, however, not satis- 
fied with the order of the assessing 
authority. Therefore, they preferred an 
appeal to the Appellate Assistant Com- 
missioner of Estate Duty. The appellate 
authority, by its order dated 19-9-1965, 
gave some reliefs, the chief among which 
was a relief to the extent of Rs. 21,312/- 
from the principal value of the estate 
towards maintenance allowance to the 
petitioners’ widowed mother. The prin- 
cipal contention before the appellate 
authority was whether the property is 
joint family property or was the self- 
acquired property of the deceased. That 





1971 


contention was negatived by the assess- 
ing authority as well as the appellate 
authority. 


5. Against that order of the ap- 
pellate authority, the petitioners prefer- 
red an appeal to the Appellate Tribunal. 
The Tribunal in its order dated 1-6-67 
gave substantial reliefs. It found that 
several of the properties were not self- 
acquired but were joint family proper- 
ties. 

6. While the matter stood thus, 
the petitioners were served with a notice 
dated 31-1-1967. The notice ran as 
under:— 

“Whereas I have reason to believe 

that property chargeable to estate duty 
has been “under assessed” you are here- 
by requested to deliver to me not later 
than 25-2-67 an account of all property 
in respect of which estate duty is pay- 
able.” 
The petitioners, after obtaining some 
time, submitted a return on 19-2-1969. 
As the assessing authority was not satis- 
fied with the return, the authority wrote 
a letter on 19-2-1969 asking for some 
more information. It is at this stage 
that the petitioners filed the writ peti- 
tion. 

Te The principal contentions were 
three fold. It was firstly contended that 
the notice is vague and does not comply 
with the requirements of Section 59 of 
the Act. Secondly the assessing authority 
had no jurisdiction to re-open the matter 
decided by it, particularly when the en- 
tire material was before it while pass- 
ing the first order. It was contended 
that merely because the primary autho- 
rity has changed its opinion, it cannot 
reopen the matter once decided by it. 
The third contention was that the notice 
dated 31-1-67, if ignored because of its 
non-compliance with Section 58, and the 
second letter dated 19-2-69 is treated as 
the notice under Section 59, then the 
commencement of re-assessment proceed- 
ings would be barred by limitation in 
view of Section 73-A of the Act. 


8. Taking up for consideration 
the first contention, it becomes neces- 
sary to read Section 59 of the Act. 

“TE the controller, ----cesssecceeeees 


(a) has reason to believe that by 
reason of the omission or failure on the 
part of the person accountable to sub- 
mit an account of the estate of the de- 
ceased under Section 53 or Section 56 
or to disclose fully and truly all material 
facts necessary for assessment any pro- 
perty chargeable to estate duty has es- 
caped assessment by reason of under- 
valuation of the property included in 
the account or of omission to include 
therein any property which ought to 
have been included or of assessment at 
too low a rate or otherwise, or 
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(b) has, in consequence of any in- 
formation in his possession. reason to 
believe notwithstanding that there has 
not been such omission or failure as is 
referred to in clause (a) that any pro- 
perty chargeable to estate duty has es- 
caped assessment, whether by reason of 
under-valuation of the property included | 
in the account or of omission to include 
therein any property which nought to 
have been included, or of assessment at 
too low a rate or otherwise, 


He may at any time, subject to the 
provisions of S. 73-A require the person 
accountable to submit an account as re- 
quired under Section 53 and may pro- 
ceed to assess or reassess such property 
as if the provisions of Section 58 applied 
thereto.” 


9. The contention on the basis of 
Section 59 is that unless the notice speci- 
fies the property in regard to which the 
allegation is made that it has escaped 
assessment, the notice would not be 
valid. The argument was elaborated 
with the assistance of Section 53 of the 
Act. We are, however, not impressed 
with this argument. Section 59 merely 
empowers the Controller to re-assess the 
property which has escaped assessment 
to duty under the Act. Under the gov- 
erning clause of that section. the Con- 
troller has to merely require the person 
accountable to submit an account as re- 
quired under Section 53. Section 53 re- 
lates to the persons accountable and 
their duties and liabilities. It has no 
bearing on the question as to what 
should be the contents of a notice to 
be given under Section 59 for the 
purpose of reassessment. Section 53 (1) 
declares that the persons mentioned 
therein would be accountable for the 
whole of the estate duty on the pro- 
perty passing on the death of the de- 
ceased. It only requires the accountable 
persons to file a full and fair return 
after the death of the deceased. We 
have therefore necessarily to be guided 
by Section 59 alone and, as stated ear- 
lier, the section merely requires the Con- 
troller to ask the person accountable to 
submit an account as required under 
Section 53. Beyond that no duty is cast 
upon the Controller. It is true that it 
would be desirable to mention, if pos- 
sible at that stage in the notice as to 
what property, in the opinion of the 
Controller. has escaped the assessment. 
But if it is remembered that Section 59 
empowers him to require the persons 
acountable to submit an account as re- 
quired under Section 53 in which ac- 
count it becomes the duty of the ac- 
countable person to fully and fairly des- 
cribe all the assets left by the deceased! 
it could not be difficult to realise that 
at that stage in any case the statute 
does not cast any responsibility upon the 
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Controller to give the details of the pro- 
perty which according to him has escap- 
ed assessrnent. It is true that during 
the course of the re-assessment proceed- 
ings the accountable person will have 
to be toldas to what property has escaped 
the assessment so that he might meet 
the point -raised by the Controller. That, 
however, is not a pre-condition for the 
authority to issue a notice requiring the 
accountable person to file a return. The 
Jatter part of the operative portion of 
Section 59 makes this position further 





clear when it says that the Controller 
“may proceed to assess or re-assess such 
property as if the provisions of Sec. 58 
applied thereto.” Now such property 
means only the property which has es- 
caped assessment. That property may 
be noticed as having escaped the assess- 
ment before a notice is issued or during 
the course of re-assessment. It would 
therefore not be proper to insist upon 
the details of the property to be given 
in the notice requiring the accountable 
person to file a return under Sec. 53. 
In any case. the section does not re- 
quire it and is not a condition precedent 





for the validity of a notice. It is true 
that if even during the proceedings of 
reassessment, the mind of the Controller 
is not made known to the accountable 
persons and if on account of that they 
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had no reasonable opportunity to put 
their point of view, the proceedings will 
be quashed on the ground that the mat- 
ter was decided without providing them 
a fair and full hearing. But that is al- 
together a different matter. On that 
basis it cannot be validly contended that 
the notice under Section 59 itself must 
necessarily state what property. accord- 
ing to the Controller had escaped assess- 
ment. We are therefore satisfied on a 
fair reading of Sections 53 and 59 that 
the contention raised before us has no 
force. 


10. The second contention in re- 
gard to limitation may be considered at 
this stage because it is closely connect- 
ed with the first question already con- 
sidered. According to Section 73-A, 
Clause (b) the period of limitation in 
the case of a re-assessment is fixed at 
three years and its commencement is 
the date of assessment of such property 
to estate duty under the Act. It is true 
that if the first notice dated 31-1-1967 
is considered as not a notice within the 
purview of the Act and if the letter 
dated 19-2-1969 is treated as a notice 
under Section 59, then the proceedings 
of re-assessment would be barred by 
limitation. But we are not inclined to 
accept this argument as correct. We 
have already beld that the notice dated 
31-1-1967 is a notice under Section 59 
and there can be no doubt in regard to 
its validity or effectiveness. Moreover, the 
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later letter dated 19-2-1969 is not a 
notice under Section 59 at all. The letter 
itself takes note of the fact that a notice 
under Section 59 was already issued on 
31-1-67. The petitioners also treated that 
notice to be a notice under Section 59 
and that is why after obtaining some 
time they submitted a return. The re- 
turn may be the same as they had al- 
ready filed, or may not be the same, 
It is hardly a relevant factor. What is 
material is that the petitioners them- 
selves accepted the validity of the notice 
dated 31-1-1967 and submitted to the 
jurisdiction of the Controller by asking 
adjournments and then by filing a re- 
turn. The letter dated 19-2-1969 seeks 
only further information as the Con- 
troller was not satisfied with the full- 
ness or fairness of the return submitted 
by the petitioners. 

11. On both these grounds, there- 
fore, the question of limitation cannot 
be said to arise in this case. We do not 
therefore experience any difficulty in re- 
jecting that contention. 


12. The real contention, however 
in this petition, is as to whether 
the Controller has jurisdiction to 


commence re-assessment proceeding under 
Section 59. A. close and analytical read- 
ing of Section 59 would disclose that to 
the facts of the present case it is Cl. (b) 
of that section which is applicable and 
not Cl. (a). To that extent the learned 
Advocates appearing for the petitioners 
have no objection. If we then take into 
consideration clause (b), it will be evi- 
dent that before the Controller assumes 
jurisdiction two things must be satisfied. 
Firstly, he must have some information 
in his possession, and secondly, as a 
consequence of that information he must 
have reason to believe that any pro- 
perty chargeable to estate duty has es- 
caped assessment. Such an escapement, 
however may have occurred either by 
reason of under-valuation of the property 
included in the account or because of 
omission to include therein any property 
which ought to have been included or of 
assessment at too low a rate or other- 
wise. Unless, therefore, the existence of 
some information in possession of the 
Controller is proved and unless the in- 
formation has rational nexus with the 
reason to believe that any property 
chargeable to estate duty has escaped 
assessment, the Controller will not be in 
a position to assume jurisdiction to com- 
mence reassessment proceedings. 


13. Now, it cannot be in doubt 
that the fulfilment of these two basic 
requirements constitute jurisdictional 
facts or the primary facts the decision 
on which depends the assumption of 
jurisdiction by the Controller. Section 59 
does not make the controller the final 
arbiter of these basic facts. It is open 
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to a court to examine whether there 
was any information in his possession 
and that that information was rationally 
connected with the formation of opinion 
or belief by the Controller that any pro- 
perty has escaped assessment. It is only 
in this limited field that the court can 
make enquiries. It is not concerned 
with the correctness or otherwise of the 
information nor it has jurisdiction to 
consider whether the information in the 
possession of the Controller is adequate 
or sufficient to constitute reasonable be- 
lief. It is for the Controller to consider 
those questions. If there is information 
and it is relevant to the formation of 
the opinion required by that section, 
then the enquiry by this court ends and 
it cannot probe any further into that 
jurisdictional question. 


14, In this case, our attention was 
drawn to the note by which the Control- 
ler commenced the reassessment proceed- 
ings. In so far as relevant, it reads:— 

' “According to the settlement deed 
executed on 4-1-42 by the uncle of the 
deceased, Shri Siva Subbarao, the whole 
extent of the house site measuring 1373 
Sq. Yds. was settled in favour of the 
deceased. During the appeal hearing, 
the party had filed a printed paper book 
relating to a suit between the deceased’s 
brother and uncle and in that a state- 
ment of the deceased was recorded in 
the Lower Court. In this statement on 
8-8-46, the deceased had stated that he 
had raised money for the construction 
of the house and the Gruhapravesam 
done sometime in 1940. It is also stated 
that both these houses viz. Shiva Nivas, 
and Markandeya Nivas cost the de- 
ceased about Rs. 50,000/- as on the date 
of suit viz., 1943. The rent from this 
property has also been collected by the 
deceased as is apparent from the state- 
ment and the claim for the deduction of 
a liability of Rs. 16,834/-. Some of the 
facts have already been referred to in 
Para 20 of the Appellate order dated 16- 
9-65.” 

The Controller then observed:— 

“Relying on this additional informa- 
tion which has come on record at the 
appeal stage, I reopen assessment under 
Section 59 (b) of the Act.” 


15. It is immediately clear that 
the Controller had two pieces of infor- 
mation before him; (1) the deposition of 
the deceased in which he had given the 
details of the cost incurred in construct- 
ing the two houses; and secondly the 
appellate order dated 16-9-65 dealing 
with the question in regard to the pro- 
perty. 

16. 





In regard to the first piece 


of information, the contention of Sr. 
Parvatha Rao, the learned counsel for 
the petitioners, was that the entire 


material including the deposition refer- 
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red to in the note was before the Con- 
troller at the time of the original assess- 
ment. It is only on the basis of that 
material that the Controller reached the 
conclusion that the house in question 
that is Shiva Nivas, did not belong to 
the deceased but belonged to his second 
son and that is why no estate duty was 
imposed treating that as the asset of the 
deceased. This was brought out in the 
reply affidavit and obviously the respon- 
dent had no occasion to meet that. It is, 
however, denied that the deposition or 
even the printed paper book was before 
the Controller at the time of the origi- 
nal assessment. Thus except the asser- 
tion and the denial, there is no other 
material to show that the Controller had 
the deposition and the other printed 
paper book before him when he passed 
the original assessment order. It is 
therefore difficult to accept the conten- 
tion that the Controller had before him 
the information which he is now trying 
to rely upon. 


17. In regard to the second piece 
of information, it can hardly be doubted 
that it could not have been before the 
Controller when he passed the original 
assessment order. It is from his original 
assessment order that an appeal was pre- 
ferred and the Appellate Assistant Com- 
missioner passed the order in appeal. It 
is in the appeal that the appellate autho- 
rity found that the house belonged to 
the deceased and that is why the, deduc- 
tion in regard to the rent which was 
made ky the petitioners was disallow- 
ed by the appellate authority. It is also 
not doubted that on a further appeal 
to the Tribunal the claim of rent was 
disallowed even by the Tribunal find- 
ing tha> the house belonged to the de- 
ceased. 


18. The short question, therefore 
for our consideration is whether these 
facts found by the higher tribunals 
amount to information within the mean- 
ing of Section 59 of the Act. 


19. In this connection, it must be 
remembered that there is a material 
difference between a power to act on 
information under Section 59 (b) and a 
power to revise one’s own order. Sec- 
tion 59 postulates that the information 
must have been in the possession of the 
Controller after he had passed the ori- 
ginal assessment order. and it is only 
on such information that he is entitled 
to act if the information was already . 
with him. Then section 59 would not 
permit him to apply his mind to the 
same assessment with a view to correct 
his owr. mistakes. It is plain that on 
the same material the Controller would 
have ne jurisdiction to revise his order 
merely because he happens to change 
his opirion or holds a different opinion 


40 A. P. [Prs. 19-22} V. S. L. N. Rao v. Asst. Controller, E. Duty (Ekbote J.) 


from that held by his predecessor. Thus 
the test in such cases would be to see 
whether the Controller in revising his 
order is really acting in pursuance of 
an information which is received by 
him from an external source for the 
first time after he had parted with the 
assessment proceedings. 


20. It is now fairly settled that 
no rigid approach can be made in re- 
gard to the kind or nature of the in- 
formation. The information may be in 
reference to facts or may be in refer- 
ence to the position of law. The infor- 
mation in regard to facts or law may 
also come to his notice from the order 
of the appellate authority or the tribu- 
nal. The distinction, which is sought to 
be made before us, that such an infor- 
mation must be received not from the 
order in the same proceedings which 
went in appeal to the aprellate authority 
or the tribunal but must have been receiv- 
ed from an independent other proceeding 
has no valid basis. What Section 59 re- 
quires is that information must be in 
possession of the Controller subsequent 
to the assessment order and we have 
already seen that such an information 
can be gathered from any order of the 
appellate authority or of the tribunal 
whether in the same proceedings or from 
any other proceedings. It may, even 
consist of a different view taken of the 
facts or law on the record by a higher 
tribunal on appeal from the Income Tax 
Officer’s decision. 


21. We are fortified in our view 
by a decision of the Supreme Court in 
R. B. Bansilal Abirchand Firm v. 
Commr. of Income Tax, (1968) 70 IT 
74 (SC). The following observations are 
relevant for’ our purpose:— 


“When the first assessment of the 
assessee’s income was made by the In- 
come Tax Officer, the Income Tax Offi- 
cer’s information was that the assessee 
was a partner in Bisesar House and that 
the interest had been received in the 
capacity of a partner. It was only after 
the Tribunal and the High Court gave 
their decision in the proceedings for 
assessment to tax of Bisesar House that 
the Income Tax Officer came to know 
that the interest was not being received 
by the assessee-firm in the capacity of 
a partner, but in its capacity of a finan- 
cier advancing moneys to Bisesar House 
as a banker. It is true that. if the facts 
had been properly considered at the 
time of the first assessment the Income 
Tax Officer might have discovered the 
correct position and might have come 
to the conclusion that the assessee-firm 
was not receiving interest as a partner, 
but this circumstance that such a deci- 
sion could have been arrived at does 
not mean that, at the time when the 
Income Tax Officer started proceedings 
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under Section 34 (1) (b) he was not act- 
ing on the information received from 
the decisions of the Tribunal and the 
High Court in the assessment proceed- 
ings of Bisesar House. It was not a 
case where the Income Tax Officer on 
his own initiative and on the material 
which was before him at the time of 
the first assessment changed his opinion 
and came to a different conclusion. The 
correct conclusion was brought to his 
notice by the decision of the Tribunal 
and the High Court and that must be 
held to be information as a consequence 
of which he came to believe that the 
provisions of Section 34 (1) (b) were 
attracted.” 


22. In the Assistart Controller of 
Estate Duty v. Nawab Sir Mi 
Ali Khan. C. A. No. 835 of 1966, D/- 
23-8-1968 (SC) the same question under 
the Act again came up before the 
Supreme Court. The argument was that 
any matter of fact or law which may 
come to the notice of the appellant after 
the making of assessment including a 
finding by a higher authority would be 
“information” for the purpose and with- 
in the meaning of Section 59. In that 
ease the predecessor in office of the ap- 
pellant had adopted a wrong mode of 
valuation and the opinion expressed by 
the Central Board of Revenue about the 
correct mode was “information” which 
it was alleged led the appellant to a 
reasonable belief that the property asses- 
sed to estate duty had been under- 
valued. The High Court of Andhra 
Pradesh held that a mere expression of 
opinion by the Board cf Revenue did 
not amount to “information” within the 
meaning of Section 59 íb) of the Act. 
Disagreeing with that view and accept- 
ing the argument the Supreme Court 


“When the expression “information” 
is understood in the sense of instruc- 
tion or knowledge derived from an ex- 
ternal source concerning facts or parti- 
culars or as to law relating to a matter 
bearing on the assessment it is difficult 
to see how determination of valuation 
for the purpose af assessment of estate 
duty would not squarely fall within the 
meaning of the expression “information” . 
in the context in which it occurs in Sec- 
tion 59 of the Act.” 


We are not at all impressed by the 
argument that the first decision refer- 
red to is distinguishable because the 
decision of the Tribunal or the High 
Court was given in a connected proceed- 
ing and not in the same proceeding. We 
have already pcinted out that that 
hardly makes any difference in the situa- 
tion. It is needless to point out that 
the said decision relates to the status 
of an assessee, the principle underlying 
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being the same. It would apply even 
to a case where the property has es- 
caped assessment. 


23. Some feeble attempt was 
made to point out that there is material 
difference between sections 34 (1) (b) 
and Section 59 (b). But on a compari- 
son of these two provisions of law, in 
so far as we are concerned we do not 
find any difference at all between the 
two provisions of law. They are in pari 
materia and consequently the decision 
of the Supreme Court first referred to 
above applies squarely to the facts ofthe 
present case. The recent Supreme Court 
decision referred to above in this be- 
half held: 

“It has not been disputed and can 
Indeed not be disputed that the provi- 
sions of Section 59 are in pari materia 
with Section 34 of the Income Tax Act 
1922 and Section 147 of the Income Tax 
Act 1961.” 


24. The two pieces of informa- 
tion thus are information within the 
provision of Section 59 (b) of the Act 
and it can hardly be doubted that the 
information which came into possession 
ofthe Controller for the first time after 
he had parted with the case are relevant 
for the purpose of forming a reasonable 
belief that some property chargeable to 
estate duty has escaped assessment. Thus 
the basic requirements to assume juris- 
diction under Section 59 are thoroughly 
satisfied in the present case. We do not 
therefore find any substance in this con- 
tention also. 


25. Our attention was then drawn 
to the question that there is no valid 
ground to revise.the decision arrived at 
by the Tribunal in regard to mainte- 
nance. But it would not be proper for 
us to consider that question here. The 
petition is for the issue of a writ of pro- 
hibition and in such a case the only duty 
of this Court is to see whether the Con- 
troller has jurisdiction to re-assess the 
property. and once it is found that he 
has such jurisdiction, it is open to the 
petitioners to raise all objections in- 
cluding the objection in regard to main- 
tenance before the Controller and we 
have no reason to believe that he would 
not dispose of all the objections raised 
before him after giving full opportunity 
a the petitioners in accordance with 
aw. 


26. Since no other contention 
was raised, the writ petition fails and 
is dismissed with costs. Advocate’s fee 
Rs. 250/-. 

Petition dismissed. 


——— ed 
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The Life Insurance Corporation of 
India South Zone, Madras and another, 
Appellant v. Bhogadi Chandravathamma, 
Respondent. 


Appeal No. 434 of 1965 with Memo- 
randum of cross objections and Appeal 
No. 158 of 1966, D/- 4-3-1970 against 
decree of Sub J., Machilipatnam, in O. S. 
No. 30 of 1964. 


(A) Insurance Act (1938), Section 45 
— Contracts of insurance are uberrimae 
fidei — Conditions for application of 
second part of Section stated. 

The contracts of insurance are ube- 
rrimae fidei and therefore the insured 
has to make a complete and true dis- 
closure of all the facts known to him 
relating to his health. The insurer can 
avoid a contract only if three conditions 
are satisfied viz. (1) the statement must 
be on a material matter or must sup- 
press facts which it was material to dis- 
close; (2) the suppression must be frau- 
dulently made by the policy holder, and 
(3) the policy holder must have known 
at the time of making the statement 
that it was false or that it suppressed 
facts which it was material to disclose. 
AIR 1962 SC 814, Followed. 

(Paras 8 and 21) 


Thus what is to be seen ultimately 
is whether there has been an honest 
and frank disclosure of the material 
facts which were within the knowledge 
of the insured and whether he has made 
any fraudulent concealment of the mate- 
rial facts. (Para 22) 

Where there was no evidence that 
the questionnaire which was.in English 
was fully explained to and was under- 
stood by the insured who was a layman 
it could not be held that there was 
fraudulent concealment oor suppression 
of a material fact which was within his 
knowledge viz., that he was suffering 
from diabetes. (Para 25) 


(B) Evidence Act (1872), S. 114 (e) 
— Report of medical examiner of Insu- 
rance Corporation — Presumption as to. 

There is a duty or obligation on 
the insured person to make a true and 
complete disclosure of material facts but 
such disclosure does not extend to mat- 
ters not within the knowledge of the 
proposer for insurance. The confidential 
reports submitted by the medical exa- 
miners of the Corporation will have to 
be accepted as true, as ordinarily the 
presumption is that they submitted the 
reports only after a thorough and care- 
ful examination of the proposers in ac- 
cordance with the questionnaire, unless 
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it is shown by the Corporation that 
either the Medical Examiner who sub- 
mitted the report, made a false record 
or that the proposer made a fraudulent 
suppression of the material facts being 
aware of the illness from which he was 
suffering. (Para 33) 


(C) Civil P. C. (1908), Section 35 — 
Costs — Awarding of costs is a matter 
of discretion of Court. {Para 36) 


Cases Referred: Chronological Paras 


(1962) AIR 1962 SC 814 (V 49) = 

1962 Supp’ (2) SCR 571, Mithoolal 
v. Life Insurance Corpn. of India 8, 33. 
34 


Sate AIR 1961 Andh Pra 295 
48) = (1961) 31 Com Cas 
tras) 90, New India Assurance 

Co. v. T. 5. Raghavareddi 

(1954) AIR 1954 Mad 636 (V 41) = 
ae (1955) Mad 285, K. Ammal 

G. S. L. Assurance Co. 

agi, AIR 1944 Mad 559 (V 31) = 
ILR (1945) Mad 150, East and 
West Life Insurance Co. v. 
Venkiah 

(1908) 1908-2 KB 863 = 77 LJKB 
1108, Joel v. Law Union and 
Crown Insurance Co. 

(1880) 5 AC 925, Brownlie v. 
Campbell 

(1853) 4 HLC 484 10 ER 561, 
Anderson v. Fitzgerald 


Advocate General and C. Poornaiah, 
for Appellants in both the Appeals and 
Respondent in Cross objections; C. Pad- 
manabha Reddy, for Respondent in both 
the Appeals and the Cross objection. 


OBUL REDDI, J.:— The defendant 
the Life Insurance Corporation of India, 
represented by its Divisional Manager 
Machilipatnam, is the appellant. The 
Subordinate Judge Machilipatnam, de- 
creed the suit brought by the widow 
of the insured against the defendant for 
recovery of a sum of Rs. 53,100/- being 
the total amount due under five life 
insurance policies. 


2. B. Venkateswarlu, the husband 
of the plaintiff insured his life under 
Policy Nos. 12807645, 12876162, 12881223, 
12882042 and 12925085 for Rs. 10,000/- 
Rs. 5,000/- Rs. 15.000/- Rs. 10,000/- and 
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21, 24 


Rs. 5,000/- on 1-11-56, 21-11-58, 11-11- 
58, 17-7-1959 and 12-10-59 respectively 
at Machilipatnam and nominated his 


wife, the plaintiff, as the person entitled 
to the amounts due under the policies 
in the event of her surviving him. 
Venkateswarlu died on 23-4-1961 at his 
village Viswanathapalli, the cause, accord- 
ing to the plaintiff, being “loose motions 
and vomitings.” The plaintiff, thereafter, 
intimating the death of her husband, 
asked for claim forms and, on receipt of 
those forms, she duly filled them up and 
despatched them on 25-7-1961 along with 


A.I. R 


the five policies by registered post to 
the Divisional Manager of the Corpora- 
tion at Machilipatnam for payment of 
the amounts due under the policies at 
an early date. 


The defendant, on receipt of the 
claim forms and the policies, informed 
the plaintiff by a registered notice dated 
16-3-62 that it was gathered in the course 
of routine enquiries made by an official 
of the Corporation that her husband. Bh. 
Venkateswarlu, suffered from diabetes 
prior to the proposals made by him for 
insurance and that he had also under- 
gone treatment for the said ailment and 
that he wilfully withheld the material 
facts relating to his disease and 
that the non-disclosure of full facts 
amounted to breach of warranty which 
he had given regarding his health and 
as such, the contracts have become null 
and void disentitling the plaintiff to 
any claim under the five policies. The 
plaintiff then sent a reply stating that 
her husband never suffered from diabe- 
tes or at any rate to his knowledge prior 
to the proposals made by him, that he 
had never undergone any treatment for 
the said ailment and that the doctors 
of the defendant-Corporation examined 
him thoroughly and sent their reports 
which were accepted by the defendant 
before the policies were issued. Accord- 
ing to her, the defendant-Corporation 
played into the hands of the enemies 
of her husband, who were responsible 
for the false information given about 
her husband's health. As her claims 
were not acceded to, the plaintiff gave 
a notice and laid action. 


3. The suit was resisted by the 
defendant-Corporation among other 
grounds, that the deceased wilfully gave 
false answers in the personal statements 
submitted by him in respect of the five 
policies on the basis of which the Corpo- 
ration issued the policies covering risks 
on the life of the assured. To the know- 
ledge of Venkateswarlu, all the answers 
given to the questions were false and 
were made with fraudulent intention of 
obtaining the policies withholding the 
truth regarding his state of health. It 
is alleged that he was suffering from 
diabetes at least for ten years prior to 
his placing the proposals for insurance 
and that he was taking treatment from 
1951 onwards from various doctors for 
the said disease. He had also purchased 
insulin from Machilipatnam Drug Stores 
and taken injections daily from one 
Subbarao, an Ayurvedic Doctor at 
Viswanathpalli. The questionnaire and 
the declarations contained in the propo- 
sal forms were explained to him in 
Telugu and it is only after he under- 
stood the same that he gave answers and 
signed underneath the declarations. In 
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the circumstances. having regard to the 
terms and conditions of the policies, the 
Corporation is entitled to repudiate its 
liability under the policies. 

4. On the two main issues that 
arose for decision, the Subordinate Judge 
held that he cannot give a positive find- 
ing that Venkateswarlu was suffering 
from diabetes by the time he took the 
insurance policies and that he suppres- 
sed the fact to the Insurance Corpora- 
tion and gave a decree for the suit 
amount with subsequent interest at 6% 
per annum and directed the parties to 
bear their own costs. 


5. The learned Advocate General 
appearing for the appellant-Corporation 
contended that the insured had suppres- 
sed a material fact viz. the disease-dia- 
betes from which he was suffering and 
that the declaration was made fraudu- 
lently concealing his ailment and as 
such, the insured’s wife, the assignee, 
is not entitled to recover the total 
amount due under the five policies. 

6. Mr. Padmanabha Reddy, the 
learned counsel appearing for the res- 
pondent, contended that the appelant- 
Corporation has failed to establish that 
the insured had made any fraudulent 
suppression of any material fact know- 
ing that his declaration or statement 
was false and that the burden laid upon 
the appellant under Section 45 of the 
Insurance Act, was not discharged, as is 
evident fram the non-examination of the 
medical officers of the Corporation, who 
had examined the insured as also the 
agents of the Corporation, who were 
present at the time when the declara- 
tions were made by the insured, and 
therefore there are no grounds for inter- 
ference. 


7. The main question involved 
in this appeal is whether the conditions 
laid down in the second part of Sec- 
tion 45 of the Act are satisfied so as to 
entitle the appellant to avoid the policies 
in question. 

Section 45, 
reads :-— 


“No policy of life insurance effect- 
ed before the commencement of this 
Act shall after expiry of two years from 
the date of commencement of this Act 
and no policy of life insurance effected 
after the coming into force of this Act 
shall, after the expiry of two years from 
the date on which it was effected, be 
called in question by an insurer on the 
ground that a statement made in the 
proposal for insurance or in any report 
of a medical officer, or referee, or friend 
of the insured, or in any other document 
leading to the issue of the policy was 
inaccurate or false, unless the insurer 
shows that such statement was on a 
material matter or suppressed facts 


as amended’ in 1941, 
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which it was materjal to disclose and 
that iz was fraudulently made by the 
policy-holder and that the policy-holder 
knew at the time of making it that the 
statement was false or that it suppres- 
sed fazts which it was material to dis- 
close: 

Provided that nothing in this sec- 
tion shall prevent the insurer from call- 
ing for proof of age at any time if he 
is entitled to do so, and no policy shall 
be deemed to be called in question 
merely because the terms of the policy 
are adjusted on subsequent proof that 
the age of the life insured was incor- 
rectly stated in the proposal.” 

8. Therefore, the three conditions| 
which require to be satisfied are: (1) 
the statement must be on a material 
matter or must suppress facts which 
it was material to disclose; (2) the sup- 
pression must be fraudulently made by 
the policy-holder, and (3) the policy- 
holder must have known at the time of 
making the statement that it was false 
or that it suppressed facts which it was 
material to disclose: see Mithoolal v. 
Life Insurance Corporation of India, 
AIR 1952 SC 814. 

9. It is, therefore necessary in 
the first instance to scan the evidence 
on reccrd to see whether the insured 
was guilty of fraudulent suppression of 
a material fact. We may point out at 
this stage that the learned Counsel for 
the respondent has invited our attention 
to the fact that the proposal forms are 
in English, a language with which the 
insured was not conversant as he only 
knew Telugu to read and write. 


10. D. W. 1 is a Superintendent 
in the appellant-Corporation and he 
filed Exs. B-1 to B-17 which consist of 
the proposals of the insured, confidential 
reports of the medical officers, the ac- 
ceptance of the policy by the appellant- 
Corporation and the policies issued to 
the insured. Among these, Ex. B-5 is 
a confidential report of the Medical Offi- 
cer regarding the health of the insured 
and it was obtained to ensure that the 
insured continued to be of good health. 


ii. D. W. 2 is an Investigating 
Officer with reference to the suit poli- 
cies and his local enquiries revealed that 
the insured was suffering from diabetes 
and was treated for the same by D. Ws. 
3 and 4 on the strength of the informa- 
tion gathered by him, he submitted his 
report to the Corporation. 

12. D. W. 3 is a Civil Assistant 
Surgeon and was the Medical Officer in 
charge o2 L. F. Dispensary at Pedakalle- 
palli in 1952. He says that late Venkate- 
swarlu (the insured) who happened to 
be the Village Munsif of Viswanathpalli, 
came to nim and had treatment for dia- 
betes anc relied upon an entry, Ex. B 23 
in the Nominal Register (Ex. B-22) af 
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the L. F. Dispensary. He gave a letter, 
Ex. B-24, when D. W. 2 came on investi- 
pation, stating that he treated the insur- 
ed for one and half months between 
1950-53. The main infirmity in his evi- 
dence is that he was unable to assert 
that the entry, Ex. B-23, relates to the 
insured, Bh. Venkateswarlu. According 
to him, the name noted in B-23 
tallies with the name of the insured and 
therefore it may be that of the insured. 
A scrutiny of the Nominal Register 
would show that at page 120 three 
entries of the same name Venkateswarlu 
and as against one of the names only 
(Ex. B-23) the disease diabetes was not- 
ed. He gave a letter, Ex. B-24 to D. W. 
2 as, after going through the records, he 
found one entry in the entire Nominal 
Register, which tallied with the name 
of late Venkateswarlu. He does not say 
that he had examined the urine of 
Venkateswarlu before he made the entry, 
Ex. B-23, diagnosing the disease, from 
which the patient was suffering as 
diabetes. It is admitted by him that he 
did not know Venkateswarlu before and 
that at Avanigadda, which is close to 
the village of late Venkateswarlu, there 
were medical practitioners with M. B., 
B. S5. Degree. ` 


There is no special reason why 
Venkateswarlu should have approached 
D. W. 3 when he was in a position to 
go to Avanigadda, the taluk head- 
quarters, where there were more quali- 
fied medical men. In view of the fact 
that he was not able to assert that the 
entry, Ex. B-23, in the Nominal Regis- 
ter relates to Venkateswarlu it is diffi- 
cult to hold that he treated him for 
diabetes during 1950 and 1953 as stated 
by him in Ex. B-24. On his own show- 
ing, he could not have treated him from 
1950 for he took charge of the L. F. 
Dispensary at Pedakallepalli only in 


1952, and admittedly he did not know. 


Venkateswarlu prior to 1952. Therefore, 
in these circumstances, it will be 
hazardous to rely upon evidence of this 
witness. 


13. We must, however, point out 
that the Court below, having observed 
that Ex. B-23 is not established to relate 
to late Venkateswarlu and that “it may 
relate to him or it may not relate to 
him”, erred in relying upon the oral 
testimony of D. W. 3 to hold that, some- 
time between 1950 and 1953, Venka- 
teswarlu “took some injections for 
diabetes and nothing more.” A general 
finding of this nature without material 
to support it cannot be sustained. 


14. D. W. 4 is a Licentiate in 
Indian Medicine and he was a private 
Medical Practitioner at Avanigadda be- 
tween 1952-1954. He claims to have 
treated the insured, Venkateswarlu. for 
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diabetes by giving him Insulin injections. 
He also claims to have examined his 
urine and “found traces of sugar.” It 
would appear from his evidence that the 
insured went to him with insulin and 
asked him to give injections. What 
little effect his statement in chief-ex- 
amination may have was completely 
shattered in cross-examination. He was 
unable to say whether he gave the in- 
jections to Venkateswarlu at Avanigadda 
or Kothapalem or Viswanathapalli, to 
which village the insured belonged. It 
fis not as if he treated him for any length 
of period. He could recollect only “two 
or three occasions” when he gave in- 
jections to Venkateswarlu and does not 
remember ‘who supplied him the syringe 
for injections.” If really. as he wants the 
Court to believe, he was treating Venkat- 
eswarlu for diabetes, there is no reason 
why Venkateswarlu should have given 
up this doctor thereafter as admittedly 
D. W. 4 did not see i afterwards. 
The statement in Ex. B-25 to D. W. 2, 
the Investigating Officer, that he treated 
Venkateswarlu between 1952 and 1954, 
is falsified by his own admission that 
he did not give him more than two or 
three injections and that he never saw 
him thereafter. We have, therefore, no 
hesitation. as the lower Court did, in re- 
jecting his evidence. z 


15. The learned Advocate General 
placed -reliance on the evidence of D. W. 
5, the Manager of the Masulipatnam 
Medical stores and the credit bills, Exs. 
X-1 to X-15 showing the purchase of 
medicines made by Venkateswarlu dur- 
ing his life-time. Two among the bills 
(Exs. X-5 to X-15) according to this 
witness, contain the initials in Telugu of 
Venkateswarlu. D. W. 10 is the Sales- 
man of the said Medical Stores and he 
wrote the credit bills. The evidence of 
these witnesses, supported by the credit 
bills, shows that Venkateswarlu was 
purchasing among other medicines in- 
sulin vials from 1956 to 1961. The ques- 
tion is whether they were purchased for 
his own use or for others. To similar 
effect is the evidence of D. W. 9, the 
proprietor of Satyanarayana Medical 
Stores, Avanigadda, with this difference 
that he has not filed any accounts or 
bills evidencing purchase of insulin vials. 
It is not known on what basis he gave 
the statement, Ex. B-16, to the Investigat- 
ing Officer of the appellant-Corporation 
and, therefore, it is difficult to hold 
merely on his oral testimony that late 
Venkateswarlu purchased insulin vials 
from his medical stores or that insulin 
vials, if any, purchased from his medical 
stores. were intended for Venkateswarlu. 
The evidence of D. W. 3, as has been 
found by us, is not acceptable and there- 
fore it will be difficult to say that the 
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insulin vials purchased from the medical 
stores of D. W. 5 were for his (insured’s) 
own use. The evidence therefore does 
establish, beyond suspicion that 
the insured was suffering from diabetes 
and for that reason, he purchased the in- 
sulin vials under Exs. X-5 to X-15. 

16. On this evidence, it cannof 
be said that the burden that lies so 
heavily on the appellant-Corporation 
has been discharged so as to entitle it to 
repudiate the contracts. 


17. The learned Advocate-Gene- 
ral, in this connection invited our at- 
tention to a decision of the Madras High 
Court in East and West Life Insurance 
Co., v. Venkiah, AIR 1944 Mad 559 
where it is held :— 


“Though the practice of calling upon 
an insured person who knows only 
Telugu to answer questions couched in 
English cannot be commended the duty 
of making himself acquainted with the 
contents of what he was signing, un- 
doubtedly lies upon the assured himself 
and he must be held responsible for the 
statements in the application for rein- 
statement that he had had no sickness, 


` ailment or injury since the last medical 


examination and had not been attended 
upon or prescribed for by any physician. 
If the answers to the declaration in the 
application for reinstatement are on the 
face of them untrue (the insured being 
treated for arsenic dermatitis and being 
in the nursing home for 5 weeks), the 
company can repudiate the liability 
under the policy however free from 
danger the dermatitis may have been, 
and however complete its cure.” 


That was a case where the policy had 


. lapsed, but under its terms could be re- 


finstated on evidence being furnished of 
good health to the satisfaction of the direc- 
tors. The insured paid the premium and 
the policy was reinstated on an applica- 
tion signed in Telugu by the policy- 
holder, who could not read or write 
English. The policy-holder had to make 
two declarations.” (i) That since the day 
of my examination for the above-men- 
tioned policy, I have had no sickness ail- 
ment or injury whatever except as follows 
and” (ii) I have not been attended, nor 
prescribed by any physician, except as fol- 
lows:” There was also a clause in the 
application form. which says that “if 
any of the statements or representations 
contained herein prove to be incomplete 
or untrue then this reinstatement shall 
be ipso facto null and void.’ The 
principal question that came to be con- 
sidered by the learned Judges was the 
circumstances under which that applica- 
tion came to be signed by the insured. 
The case of the company was that the 
contents of the form were explained by 
its agent (D. W. 5) in Telugu and it was 
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only after that, the declaration was 
signed by the policy-holder. The learn- 
ed Judges were unable to rely upon the 
evidence of the agent (D. W. 5) as re- 
presenting the truth and pronounced 
that, on the facts of that case, the policy- 
holder must be held responsible for the 
declarations made that he had no sick- 
ness or ailment or injury and had not 
been attended upon or prescribed for 
by any physician. 

18. Itison strength ofthe above 
decision that the learned Advocate Gene- 
ral says that, notwithstanding the fact 
that the agents or the medical officers of 
the appellant-Corporation have not been 
examined there is a positive duty on the 
part of the insured to disclose the 
material facts and that he cannot plead 
ignorance of the language. It must be 
remembered that the above case was 
decided on the facts of that case and the 
Insurance Company had examined its 
agent (D. W. 5) though the learned 
Judges were unable to rely upon his ad- 
mission as being necessarily an admis- 
sion of the truth. 

19. Mack, J. sitting with Krishna- 
swami Naidu J. in K. Ammal v. O. G. 
5. L. Assurance Co., AIR 1954 Mad 636, 
dealing with the scope of Section 45 of 
the Insurance Act, observed that mere 
signature of an insured person who does 
not understand English, on the proposal 
forms with a binding declaration in 
English is not enough to prove his know- 
ledge of what he was signing and to 
bind him literally and irrevocably to 
such a contract. 


20. The liability of the company 
under the contract has to be decided on 
the facts and circumstances of each case 
and not on the mere answers recorded 
as “yes” or “no” against the relevant 
columns in the proposal forms by some- 
one else and declarations signed by the 
insured person, who did not know 
English. 

21. It is needless to emphasize; 
that the contracts of insurance are] 
“Uberrimae fidei” and that the insured 
must make a complete and true disclo- 
sure of all the facts known to him relat- 
ing to his health. As stated by Fletcher 
Moulton, L. J. in Joel v. Law Union and 
Crown Insurance Co.. (1908) 2 KB 863 
at p. 883, the insurer is entitled to be 
put in possession of all material infor- 
mation possessed by the insured. The 
enunciation of the doctrine uberrimae 
fidei by Lord Blackburn in Borwnlie v. 
Campbell, (1880) 5 AC 925 at p. 954 was 
relied upon by Fletcher-Moulton, L. J3 

“In policies of insurance, whether 
marine insurance or life insurance, there 
is an understanding that the contract is 
uberrima fides, that, if you know any 
circumstance at all that may influence 
the underwriter’s opinion as to the risk 
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he is incurring, and consequently as to 
whether he will take it, or what premium 
he will charge if he does take it, you 
will state what you know. There is an 
obligation there to disclose what you 
know, and the concealment of a material 
circumstance known to you, whether you 
thought it material or not, avoids ‘the 
policy.” 

22. It is thus clear that what to 
be seen ultimately is whether there has 
been an honest and frank disclosure of 
the material facts which were within the 
knowledge of the insured and whether 
he has made any fraudulent conceal- 
ment of the material facts. 


23. Here is a case where the ap- 
pellant-Corporation has not examined 
either its agent or medical Officer, as the 
ease may be, who recorded the answers 
in the proposal forms, to discharge the 
onus that rests on the Corporation that 
the answers were faithfully recorded 
after interpreting in Telugu the questions 
in the proposal forms and that the in- 
sured fully understood the meaning of 
the questions. Without examining 
those who were responsible for record- 
ing the answers in the language not 
known to the insured, it cannot be said 
the onus resting on the appellant-Corpora- 
tion has been discharged by merely re- 
lying upon the fact that the declarations 
were signed by the insured. 

24. In this connection, the obser- 
vation of Fletcher Moulton, L. J., in 
(1908) 2 KB 863 may be profitably notic- 
ed :— 

“I fully agree with the words used 
by Lord St. Leonards in his opinion in 
the case of — ‘Anderson v. Fitzgerald’. 
(1853) 4 HLC 484 at 507, to the effect 
that in this way provisions are introduc- 
ed into policies of life assurance which, 
“unless they are fully explained to the 
parties, will lead a vast number of 
persons to suppose that they have made 
a provision for their families by an in- 
surance on their lives, and by payment 
of perhaps a very considerable propor- 
tion of their income, when in point of 
fact, from the very commencement, the 
policy was not worth the paper upon 
which it was written.” 


25. What is lacking in this case 
is the absence of evidence that the ques- 
tionnaire was fully explained to and was 
understood by the insured so as to esta- 
blish fraudulent concealment or suppres- 
sion of a material fact which was within 
his knowledge. 


26. Ex. B-2 is the proposal form 
of the date 6-11-56. Column 3 details 
the diseases and the information requir- 
ed is whether any of the relations of the 
proposer had suffered from any one of 
those diseases referred to therein and if 
so, to give details. The answers against 
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this column are “No. No.” Column 4 
is intended for a statement as to the 
usual state of health ard the answer is 
“Good” and that he had no bodily de- 
fect or deformity and that his weight 
has been fairly stationary. Against 
Column 4 (d) which reads:— “Have you 
consulted a medical practitioner within 
the last five years if so, give details”, 
the answer entered is “No.” Column 7, 
on which reliance is placed by the Cor- 
poration, reads “Have you ever passed 
blood, pus albumen or sugar in the 
Urine ” and the answer is “No.”. The 
Medical Examiner one M. Seshacharyulu, 
certified that the proposer had signed ` 
in his presence after admitting that all 
the answers have been correctly record- 
ed. The Medical Examiner, also sent 
his confidential report and against 
Column 8 he has noted “No. sugar, no 
albumen and other abncrmalities — Nil”. 


‘Neither he nor one D. Sitamma (pre- 


sumably the agent of the Corporation), 
who introduced the: insured, has been 
examined. 

27. Ex. B-9 is the proposal form 
dated 31-12-58 and the Medical Examiner 
again is M. Seshacharyulu. The person 
who introduced the proposer here is one ~ 
D. Venkatcharyulu, a Field Officer of the 
Corporation and he too has not been exa- 
mined. The answers were all record- 
ed by Seshacharyulu and his confi- 
dential report is on the same lines as 
Ex. B-2. 


28. Ex. B-12 is another proposal 
form dated 22-7-59 and the Medical Ex- 
aminer is one G, Subba Rao, who record- 
ed the answers. He examined the in- 
sured at his clinic and his report also 
shows that there was no sugar, no albu- 
men and no other abnormalities. Neither 
this Doctor nor B. S. Murthy (presumbly ~ 
the agent of the Corvoration) who in- 
troduced the insured, has been examined. 

28A. Ex. B-14 is the proposal form 
of the date 10-12-1959 and the Medical 
Examiner is one G. V. Krishnayya, who 
noted down the answers. His confi- 
dential report also shows that late Venka- 
teswarlu did not have any = sugar, _ 
albumen or other abnormalities. This 
time the introduction was by D. Venka- 
tacharyulu a Field Officer and neither 
the Medical Examiner nor D. Venkata- 
charyulu has been examined. 

29. D. W. 7 the local District 
Medical Officer, was examined to give 
general opinion that diabetic patient will 
have sugar in the urine and the insulin 
injections are prescribed. It is also stat- 
ed by him that, in the case of diabetes 
inssipus there will not be any sugar in 
the urine and that insulin injections are 
prescribed for jaundice and mental 
diseases. His evidnece, therefore, is 
absolutely of no avail for determining 
the question whether there was any con- 
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cealment of the disease diabetes by the 
insured. 


30. The evidence of D. W. 8, the 
Assistant Karnam of Viswanathapalli, 
does not at all advance the case of the 
appellant Corporation any further as it 
only shows that. whenever Venka- 
teswarlu applied for leave because he 
used to feel out of sorts and weak, he 
(D. W. 8) was officiating in his- place. 

31. The evidence let in by the 
plaintiff is only to show that her husband 
did not suffer from the ailment attribut- 
ed to him. P. W.s 1 and 2, the residents 
of the village, were examined to show 
that he enjoyed good health and that he 
did not suffer from diabetes. The plain- 
tiff, it may be stated, was never present 
at the time when the proposal forms 
were filled up and declarations were sign- 
ed by her husband and according to her, 
no doctor ever treated her husband for 
diabetes. Since none of the persons ex- 
amined by the plaintiff was present at 
the time when the declarations were 
signed by Venkateswarlu, their evidence 
does not at all help us to determine the 
question of concealment of the disease— 
diabetes. The burden, nevertheless is 
upon the appellant under the second 
part of Section 45 of the Act to esta- 
blish the fraudulent concealment of the 
disease by making a false declaration. 

32. It is well to remember that 
Venkateswarlu (the insured) is a holder 
of five policies and it could not have 
been easy for him to have escaped detec- 
tion of the disease by different medical 
examiners of the Corporation, who ex- 
amined him between 1956 and 1959. 
By mere reason of the fact that two of 
the credit bills among Exs. X-1 to 
X-15, for the purchase of insulin vials 
and other items, contain the initials of 
Venkateswarlu, it is difficult to hold 
that the insulin vials purchased were 
for his use. as he was suffering from 
diabetes. They could as well be for the 
use of the members of his family or 
others. Further, these bills do not 
show that they were purchased _under 
the prescription given by any registered 
Medical Practitioner. 


33. The scope of Section 45 of 
the Act has been explained by a Divi- 
sion Bench of this Court in New India 
Assurance Co. v. T. S. Raghavareddi, 
AIR 1961 Andh Pra 295; Satyanarayana 
Raju, J (as he then was), speaking for 
the Court, observed:— 


“The effect of Section 45 is that 
after the expiry of the two years in 
either of the cases contemplated therein, 
the insurers are prevented from rely- 
ing upon the usual term that the truth 
of the statements made in the proposal 
and the answers in the declaration form 
the basis of the contract. Under the Sec- 
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tion, the policy cannot be avoided on the 
ground of misstatements or untrue an- 
swers, unless the insurers, are able to 
establish (1) that the statement was in- 
accurate or false; (2) that such state- 
ment was on a material matter or that 
the statement suppressed facts which it 
was material to disclose; (3) that the 
statement was fraudulently made by the 
policy-holder, and (4) that the policy- 
holder knew at the time of making the 
statement that it was false to his know- 
ledge or that facts which it was material 
to disclose had been suppressed.” 

It will, therefore, be difficult to attribute 
to a layman like Venkateswarlu the 
knowledge of the fact that he was suffer- 
ing from diabetes so as to constitute a 
fraudulent suppression of a material 
fact. The Supreme Court has since, in 
AIR 1962 SC 814, explained the scope of 
Section 45 and laid down the conditions 
which require to be satisfied by the 
Corporation. The second part of Sec- 
tion 45 places a burden on the Corpora- 
tion to satisfy, the conditions and un- 
less they are satisfied, the policy can- 
not be avoided on the ground of mis- 
statement of facts. The confidential 
reports forwarded by the Medical Ex- 
aminers show that they were unable to 
discover the existence of sugar in the 
urine of Venkateswarlu. 


It is true that there is a correspond- 
ing duty or obligation on the insured 
person to make a true and complete dis- 
closure of the material facts; but such 
disclosure does not extend to matters 
not within the knowledge of the pro- 
poser for insurance. The confidential 
reports submitted by the Medical Ex- 
aminers of the Corporation will have to 
be accepted as true, as ordinarily the 
presumption is that they submitted the 
reports only after a thorough and care- 
ful examination of the proposers in 
accordance with the questionnaire, un- 
Jess it is shown by the Corporation that 
either the Medical Examiner, who sub- 
mitted the report, made a false record 
or that the proposer made a fraudulent 
suppression of the material facts being 
aware of the illness from which he was 
suffering. Therefore, having regard to 
the facts and circumstances of the case, 
without the evidence of the person, 
whether of the doctor or the agent, who 
interpreted and put the questions to the 
proposer and what answers were given 
to the questions, the declaration signed 
by the proposer in a language different 
from the language of the application 
form is not sufficient to prove that there 
has been any such non-disclosure of 
the material facts by the insured as 
would, in the absence of fraud, render 
the policy voidable. By its failure to 
examine the concerned agents or the 
Medical Examiners, the ` appellant-Cor- 
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poration has failed to discharge the 
burden laid upon it under Section 
of the Act. 

34. It is thus manifest that the 
three conditions laid down by their 
Lordships of the Supreme Court in AIR 
1962 SC 814, have not been satisfied. 

35. For the reasons recorded by 
us, we confirm the judgment and decree 
of the trial Court and dismiss the appeal 
with costs. 

36. The  Cross-objections have 
been preferred by the plaintiff, as costs 
were disallowed by the lower Court. 
Awarding costs is a matter of discretion 
and we are unable to say that the dis- 
cretion has not been properly exercised 
by the lower Court. In the circum- 
stances, the cross-objections are dismiss- 
sed, but without costs. 

37. For the same reasons, the 
appeal (A. S. 158/66) preferred by the 
defendant is dismissed. No costs. 

Appeals dismissed. 





AIR 1971 ANDHRA PRADESH 48 
(V 58 C 7) 


NARASIMHAM AND 
VENKATESAM, JJ. 

The Public Prosecutor (A. Pj, Ap- 
pellant v. Vaijnath and another, Accus- 
ed, Respondents. 

Criminal Appeal No. 314 of 1966, 
D/- 20-11-1968. 

Criminal P. C. (1898), Sections 537, 


251, 241 — Effect of non-compliance 
with Section 251 — Warrant case tried 
as summons case — It is illegality and 


not irregularity curable under Sec. 537. 
(1901) 28 Ind. App. 257 (PC) & AIR 1947 
PC 67 & (1906) 4 Cri LJ 231 (Mad) & 
AIR 1932 Nag 111 & AIR 1938 Cal 205 
& AIR 1962 Bom 258, Rel. on; AIR 1961 
SC 986, Ref; AIR 1961 All 590 (FB) & 
AIR 1962 Guj 231, Dissent. from. 
(Paras 8, 9) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 Bom 258 (V 49) = 
1962 (2) Cri LJ 597, Bandulal 
Balaprasad v. State 
(1962) AIR 1962 Guj 231 (V 49) = 
1962 (2) Cri LJ 68, Mohanlal Nand- 
lal Sharma v. State 
(1961) AIR 1961 SC 986 (V 48) = 
1961-2 Cri LJ 39, Gopal Das 
Sindhi v. State of Assam 
(1961) AIR 1961 All 590 (V 48) = 
1961 (2) Cri LJ 737 (FB), Prem ; 
Das v. State A i 4 
(1959) Cri RC No. 299 of 1959 (AP) 8 
(1947) AIR 1947 PC 67 (V 34) = 
48 Cri LJ 533, Pulukuri Kotayya 
v. Emperor 2 
(1938) AIR 1938 Cal 205 (V 25) = 
39 Cri LJ 438, Sufal Golai v. 
Emperor 
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ALR, 


(1932) AIR 1932 Wag 111 (V 19) = 
33 Cri LJ 573, Gaya Prasad v. 
Emperor 

(1906) 4 Cri LJ 231 = ILR 29 Mad 
372, Emperor v. Chinapayan 

(1901) 28 Ind App 257 = ILR 25 
Mad 61 (PC), N. A. Subramania 


Iyer v. Emperor 2, 6 
K. Jayachandra Reddy, Addl. Public 
Prosecutor, for Appellant; Narayan. 


Patil, Chandrakant Rao and Mohd. Abdul 
Khader, for Respondents. 

NARASIMHAM, J.:— The question 
referred to us is whether the adoption 
by the trial Magistrate of summons pro- 
cedure in a warrant case amounts to an 
illegality vitiating the entire trial or 
only an irregularity curable under Sec- 
tion 537 Cr. P. C. 


2. There has been a consensus of 
judicial opinion on this question referr- 
ed ever since the decision of the Privy 
Council in N. A. Subramania Iyer v. 
Emperor, (1901) 28 Ind App 257 (PC). 
The question dic not directly arise in that 
case but the principle was enunciated 
that the disobedience to an express pro- 
vision as to a mode of trial could not 
be regarded as a mere 
That was reiterated in Pulukuri Kotayya 
v. Emperor, AIR 1947 PC 67. The pro- 
nouncement in the later case was more 
clear that when a trial was conducted 
in a manner different from that pres- 
cribed by the Code, the trial was bad 
and no question of curing an irregulari- 
ty arose. 

3. The question now referred to 
us has, however, been directly answer- 
ed in a series of cases. It is sufficient to 
refer to Emperor v. Chinapayan, (1906) 
ILR 29 Mad 372 & (4 Cri LJ 231) and 
the cases thereafter. That was a case 


irregularity. , 


where a warrant case was tried as a `“ 


summons case and the accused was con- 
victed. The learned Judge set aside the 
conviction holding that that was some- 
thing more than irregularity and that 
the accused might have possibly been 
prejudiced by the procedure adopted by 
the Magistrate. The other cases which 
have held the 
Prasad v. Emperor, AIR 1932 Nag 111; 
Sufal Golai v. Emperor. AIR 1938 Cal 
205 and Bandulal Balaprasad v. The 
State, AIR 1962 Bom 258. The decisions 
have held the view that the trial was 
not conducted as prescribed by the Code 
when a warrant case was tried as a 
summons case and the trial was there- 
fore vitiated. 


4. A different view, however, 
came to be expressed by a Full Bench 
of the Allahabad High Court in Prem 
Das v. State, AIR 1961 All 590. While 
holding that an illegal procedure was 
adopted when a warrant case was tried 
as a summons case, the learned Judges, 
however, took the view that that was a 


same view are Gaya 
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curable irregularity as no prejudice was 
caused to the accused by the adoption of 
a wrong procedure. 

5. Mohanlal Nandlal Sharma v. 
State, AIR 1962 Guj 231 said in some- 
what similar terms that the adoption of 
procedure prescribed for summons cases 
by the Magistrate in a warrant case was 
mere irregularity and did not vitiate the 
trial and was curable by the provisions 
of Section 537, Criminal P. ‘C. if it did 
not occasion any failure of justice. 


6. It is therefore clear that the 
two later decisions have struck a dis- 
cordant note in conflict with the obser- 
vations of the Privy Council in (1901) 
K Ind App 257 (PC), and AIR 1947 PC 


7. The learned Judge of the 
Gujarat High Court appears to have 
relied on Gopal Das Sindhi v. State of 
Assam, AIR 1961 SC 986 at p. 989, which 
we may appropriately peruse in this 
context. 


“It is true that after the amendment 
of the Criminal Procedure Code, an 
offence under Section 448 is triable as 
a summons case and Mr. Goswami ad- 
opted the procedure prescribed for a 
case triable as a warrant case. We are, 
however, of the opinion that this ir- 
regularity does not vitiate the proceed- 
ings and is curable by the provisions of 
Section 537 as no prejudice to the accus- 
ed has been established in the case.” 
With great respect, we are unable to 
find support for the decision of the 
learned Judge that the converse follows. 
We cannot regard it as an authority for 
the position that when a warrant case 
is tried as a summons case, the trial is 
not vitiated but curable by the provi- 
sions of Section 537 and that the accus- 
ed has to establish that prejudice was 
caused to him. 

. In cases where the trial does 
not comply with the code, an indefe- 
asible presumption of prejudice may be 
drawn. This Court has held in Criminal 
R. C. 299 of 1959 (AP) that where a war- 
rant case is tried as a summons case, 
the trial was vitiated and gave rise to 
an irrebuttable presumption of prejudice. 


9. Having regard to the prepon- 
derating view taken in the many deci- 
sions, which is consistent with the prin- 
ciple enunciated by the Privy Council, 
our opinion is that when a warrant case 
is tried as a summons' case, it amounts 
to an illegality and not an irregularity 
curable under Section 537 Criminal 
Procedure Code. The reference is an- 
swered accordingly and the case will be 
posted for hearing. 

Reference answered. 
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AIR 1971 ANDHRA PRADESH 49 
(V 58 C 8) 
SAMBASIVA RAO J. 

M. Parthasarthi and others, Peti- 
tioners v. The State of A. P. Represent- 
ed by Secretary, Education Department, 
Hyderabad, and another, Respondents. 


W. P. S. R. No. 35571 of 1970. D/- 
11-8-1970. 


Constitution of India Article 226 — 
Joint Writ petition, — Petition signed by 
one petitioner for himself and “on be- 
half of others” — “Authorisation letter” 
signed by others purporting to be under 
Order 6, Rule 14, Civil P. C. and Rule 17, 
Civil Rules of Practice (Andhra Pradesh) 
filed with writ petition — Neither Rule 
3 (a) of Rules to Regulate Proceedings 
under Article 226 (Andhra Pradesh High 
Court, 1950) nor R. 52 Appellate Side 
Rules (A. P. High Court) stands complied 
by means of authorisation letter — Peti- 
tion held not properly filed. 


Under Rule 3 (a) of the Andhra 
Pradesh High Court Rules which regulate 
the proceedings under Article 226 of the 
Constitution requirements of Order 6, 
Rule 14, Civil P. C. apply to all writ 
petitions so far as the manner provided 
for signing and verfication of pleadings. 
If somebody else has to sign and verify 
it must be by a person “duly authoris- 
ed.” Although the expression “duly 
authorised” is not defined in Civil P. C., 
it means that such authorisation should 
be analogous to the requirements of 
Rule 52 of the Andhra Pradesh High 
Court Appellate Side Rules. Such 
requirements can be fulfilled only by 
filing a power of Attorney or an affidavit 
stating reasons as to why a writ petition 
cannot be personally signed and verified 
by all petitioners and as to why they are 
authorising some other person to sign 
and verify on their behalf. 

(Paras 3 and 6) 


Therefore a joint writ petition sign- 
ed by one for himself and on behalf of 
others along with an “authorisation 
letter” purporting to be under Order 6, 
Rule 14, Civil P. C. and Rule 17 Andhra 
Pradesh High Court Civil Rules of 
Practice signed by the rest, in the 
absence of a Power of Attorney or an 
Affidavit duly countersigned. is not pro- 
perly filed. AIR 1948 Mad 369 & (1890) 
JLR 17 Cal 580 (PC) & AIR 1951 Pat 
323 & (1899) ILR 22 All 55 (FB) Ap- 
plied; AIR 1943 Cal 13, Expl. 

(Para 14) 


Cases Referred: Chronological Paras 


(1961) AIR 1961 Bom 292 (V 48) = 
ILR (1961) Bom 257, All India 


Reporter Ltd. v. Ramchandra 
Dhondo Datar 11 
JN/JN/E574/70/BDB/D 





50 A. P. 
(1951) AIR 1951 Pat 323 (V 38), 
Bibi Asghari v. Md. Kasim 


(1948) AIR 1948 Mad 369 (V 35) = 
1948-1 Mad LJ 227, Subiah Pillai 
v. Sankarapandiam Pillai 

(1943) AIR 1943 Cal 13 (V 30) = 
204 Ind Cas 191, Bengal Jute 
Mills v. Jewraj Heeralal 

(1899) ILR 22 All 55 = 
WN 172 (FB), 
Smidt. 

(1890) ILR 17 Cal 580 (PC), Mohini- 
mohun Das v. Bungsi Buddan 
Saha Das 7 


Y. Sivarama Sastry, for Petitioners; 
Principal Government Pleader (On Court 
notice) for Respondents. 


ORDER :— Fourteen persons purport 
to file this writ petition. Though all of 
them signed the Vakalat form, only one 
of them signed and verified the writ 
petition stating that he was doing so for 
himself and on behalf of other peti- 
tioners. A letter entitled ‘authorisation 
letter’ purporting to be under Rule 17 of 
the Civil Rules of Practice and Order 6, 
Rule 14, Civil P. C. signed by petitioners 
1 to 3 and 5 to 14 was also filed with 
the writ petition. It says:— 


“We, the undersigned petitioners 

hereby authorise Sri G. Pattabhirama 
Sarma 4th Petitionerin Writ Petition No. 1 
of 1970 to sign and verify the writ peti- 
tion on our behalf.” 
The Office took an objection that all the 
petitioners should either sign and verify 
the writ petition or they should file an 
affidavit or a Power of Attorney autho- 
rising the 4th petitioner to sign and 
verify the writ petition. It was object- 
ed that a mere letter of authorisation is 
not sufficient compliance with the Rules. 
The learned counsel for the petitioners 
disagreed with this objection and hence 
the matter has been referred to me. 


2. Rule 3 (a) of the Rules which 
regulate the proceedings under Art. 226 
(of the Constitution) published on 21-5- 
1970 requires that the petition shall be 
signed and verified by the petitioners in 
the manner provided for signing and 
verification of pleadings under the Code 
of Civil Procedure. Order 6, Rule 14 
of the Civil Procedure Code is the re- 
levant provision and it lays down that 
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‘every pleading shall be signed by 
the party and his pleader (if any)’. 
Where, however, a party, by reason of 


absence or for other good 
able to sign the pleading, it may be 
signed by any person duly autho- 
rised by him to sign the same or to sue 
or defend on his behalf. By virtue of 
the provisions of Rule 3 (a). the require- 
ments of Rule 14 of Order 6, Civil P. C., 
have become -applicable to writ proceed- 
ings. Accordingly, if a party is unable 
to sign the writ petition himself, any 


cause, is un- 
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person duly authorised by him can sign 
the same. The Code does not define the 
words ‘duly authorised’. Granting a 
power of Attorney is certainly a ‘due 
authorisation’ universally accepted by 
law. What other modes of ‘due autho- 
risation’ could be adopted by law. What 
other modes of ‘due authorisation’ could 
be adopted and whether a mere letter 
of authorisation is one such mode of 
‘due authorisation’ is the question now 
to be considered. 


3. Though it is not of common 
occurrence and may happen very rarely, 
yet the possibility of one person claim- 
ing to file a writ petition on behalf of 
several other persons, but doing so with- 
out their authority and consent or even 
knowledge cannot be altogether exclud- 
ed. It should be noted that the right 
to invoke the extraordinary jurisdiction 
of this Court under Article 226 is a per- 
sonal remedy. Only a person who is 
aggrieved by something done or omit- 
ted to be done can bring a cause to this 
Court by way of a writ petition. It is, 
therefore, essential =o ascertain that only 
aggrieved persons come to this Court. 
It is only in order to find out petitioners 
are such persons, the procedure of 
Rule 14 of Order 6, Civil P. C. is adopt- 
ed in writ proceedings also. If the party 
or parties himself or themselves sign 
the petition, it is well and good. Other- 
wise, the person, signing and verifying 
the petition must obtain ‘due authorisa- 
tion’ from the other petitioners. Un- 
doubtedly it is not only a rule of con- 
venience but also one of prudence to 
insist upon production of a Power of 
Attorney or an affidavit, evidencing the 
claim of the party who signs and veri- 
fies a petition that he has been duly 
eutbeneed by the other petitioners so 
to do. 


An affidavit is a sworn statement of 
the other petitioners duly attested by 
an authority authorised by law to so 
attest. The possibility of getting false 
authorisations is thus excluded or, in 
any case minimised by making a sworn 
statement in the presence of a duly con- 
stituted authority. It is pertinent to 
note that clause (b) of Rule 3 of the 
Writ Petition Rules requires that :— 


“The facts relied on by the petitioner 
shall be verified by an affidivit which 
shall be filed along with the petition.” 
It is thus manifest that the Court is very 
anxious to have not only the petitioners 
that come to the Court but also the facts 
alleged by them are verified. Such 
verification is easily done by an affidavit. 
A mere letter of authorisation, though 
purported to be signed by other peti- 
tioners, is neither a sworn statement of 
those persons nor is it signed in the 
presence of a recognised authority. 
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Thus. insistence upon the filing of a 
Power of Attorney or on a sworn aff- 
davit is a rule of convenience as well 
as of prudence, 


4, Moreover, reading Rule 3 (a) 
of the Rules and Order 6, Rule 14 of 
the Code of Civil Procedure with the 
other relevant rules of procedure de- 
monstrates that some such proof of ‘due 
authorisation’ is necessary. Rule 20 of 
the Writ Petition Rules says :— 


“All the other rules relating to 
causes and matters coming before the 
Appellate Side of the High Court will 
apply to the Writ Petitions and the Writ 
Appeals in so far as they are not incon- 
sistent with these rules.” 

Thus, the Appellate Side Rules of this 
Court in so far as they are not incon- 
sistent with these Rules, are made ap- 
plicable to Writ Proceedings. Rule 23 
of the Appellate Side Rules of Andhra 
Pradesh requires the vakalatnama to be 
executed or its execution attested be- 
fore any one of the authorities enumerat- 


ed therein. That authority or func- 
tionary shall certify by his signature 
and designation that the Vakalatnama 


has been duly executed. Likewise, under 
Rule 52 of the same Rules, if a petition 
is presented by a party, it shall be sign- 
ed or marked by him, and such signa- 
ture or mark shall be acknowledged be- 
fore the Registrar, or some other func- 
tionary who shall certify therein that 
the contents of the petition were ex- 
plained by him and the signature or 
mark of the petitioner was made or 
acknowledged before him. 

Similarly, as per Rule 56, affidavits 
intended for use in the appellate side 
of this Court have to be made before 
any one of the authorities or function- 
aries enumerated therein and such 
officer or person before whom an afñ- 
davit is made shall state the day when 
and the place where the same is taken 
and sign his name and description at 
the end, stating that the affidavit was 
sworn or solemnly affirmed in his pre- 
sence. Even alterations and interlinea- 
tions are required by sub-rule (4) to be 
authenticated by the initials of the officer 
or person before whom the affidavit is 
sworn. Thus, great care is taken to 
see that every vakalat or petition or 
affidavit filed before the Court is signed 
or sworn by the person purporting to 
file it. Rule 52 deals with petitions 
and there is no reason to hold that the 
precautions taken for certifying the 
signature on the petitions are not in- 
tended to apply to the filing of Writ 
petitions. 


E is, therefore, reasonable to assume 
that the words ‘duly authorised’ in Rule 
14 of Order 6, Civil P. C. mean and 
require that such authorisation should 
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be in some form analogous to the reauire- 
aens of Rule 52 of the Appellate Side 
ules. : 


5. The relevant provisions of the 
Civil Rules of Practice also make this 
position very clear. It may be that 
those rules may not in terms apply to 
Writ Proceedings. But, the principle 
of the procedure prescribed therein for 
Vakalatnamas and affidavits is similar 
to the one contained in the Appellate 
Side Rules. Rule 18 relates to the ap- 
pointment of Pleaders. It also requires 
that the execution of the Vakalatnama 
shall be attested by an officer or func- 
tionary referred to therein. Rule 33 
requires an affidavit to be filed as proof 
of facts in interlocutory proceedings. 
Affidavits under Rule 34 have to be 
sworn in before a recognised officer or 
functicnary. More significant is Rule 17 
which requires that if any proceeding 
which is required to be signed or veri- 
fied by a party is signed or verified by 


any person on his behalf a written 
authority in this behalf signed by the 
party shall be filed in Court, together 


with an affidavit, verifying the signature 
of the party and stating the reason of 
his inebility to sign or verify the pro- 
ceedings, and proving the means of 
knowledge of the facts set out in the 
proceedings of the person signing or 
verifying the same. 


This Rule throws much light on the 
problem to be resolved in this reference. 
It requires, that a written authority sign- 
ed by the party, who is unable to him- 
self sign or verify the proceeding, to- 
gether with an affidavit stating the re- 
asons of his inability for signing and 
verifying the proceeding himself, to be 
filed. No reason is conceivable for mak- 
ing a distinction between this procedure 
that is made applicable in the Courts 
of first instance and the procedure that 
has to be followed in signing and veri- 
fying writ Petitions. 


6. It follows therefore, that it is 
not only a rule of convenience and 
prudence but also a logical consequence 
of the relevant rules that a party, who 
is unable to sign the writ petition him- 
self, should either file a Power of 
Attorney or an affidavit stating the 
reason for his inability to personally 
sign and verify the petition and autho- 
rising some other person to sign and 
verify on his behalf. 


T. Reference to the decided cases 
cited at the Bar does not lead to a 
different conclusion. In Subiah Pillai 
v. Sankarapandiam Pillai, ATR 1948 Mad 
369, the Division Bench was dealing with 
a case where a plaint was filed with the 
consentand knowledge ofthe plaintiff but 
not sigred by him. The Court held that 
the absence of signature is an omission 
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which could be cured and indeed should 
be corrected in the interests of justice. 
While doing so, the learned Judges refer- 
red to the decision of the Privy Council 
in Mohinimohun Das v. Bungsi Buddan 
Saha Das, (1890) ILR 17 Cal 580 (PC) and 
a decision of the Allahabad High Court 
in Basdeo v. John Smidt, (1899) ILR 
22 All 55 (FB). As summed up by 
Gentle, C. J., the result of the two deci- 
sions by the Judicial Committee and the 
High Court of Allahabad is that :— 


“Where a plaintiff has not signed a 
plaint, filed with his knowledge and 
consent, it is an omission which can be 
cured, and, indeed should be corrected 
in the interests of justice.” 

The learned Judges of the Madras High 
Court followed the same Rule. 


8. Learned author Mulla at page 
720 of his Commentary on the Code of 
Civil Procedure, 13th Edition has this to 
say on the question 


“The signing of plaints is merely a 
matter of procedure. If a plaint is not 
signed by the plaintiff or by a person 
duly authorised by him in that behalf, 
and the defect is discovered at any time 
before judgment, the Court may allow 
the plaintiff to amend the plaint by 
signing the same. If the defect is not 
discovered until the case comes on for 
hearing before an appellate Court, the 
appellate Court may order the amend- 
ment to be made in that Court. The ap- 
pellate Court ought not to dismiss the 
suit or interfere with the decree of the 
lower Court merely because the plaint 
has not been signed. The omission to 
sign or verify a plaint is not such a 
defect as could affect the merits of a 
case or the jurisdiction of the Court.” 


The above authority shows that signing 
and verifying a plaint is only a matter 
of procedure; nevertheless a require- 
ment of the law. If the failure of the 
plaintiff to sign and verify the plaint 
is discovered at any stage, it should be 
permitted to be corrected. At the same 
time, if the plaint purports to be sign- 
ed and verified by some person other 
than the party it should be shown that 
person has done so on due authorisation. 
i.e.. with the knowledge and authority 
of the party. This does not, however, 
exclude the need of adequate proof of 
the claim that the person has signed 
the plaint after securing due autho- 
risation from the party. 


9. The Patna High Court in Bibi 
Asghari v. Md. Kasim, AIR 1951 Pat 
323, held that it is sufficient if it is shown 
that a person, who has signed the plaint 
on behalf of a plaintiff has done so with 
the knowledge and authority of the 
latter. It is plain that such ‘knowledge 
and authority’ should be shown to the 
satisfaction of the Court, to exist. 
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. 10. In Bengal Jute Mills” v. 
Jewraj Heeralal, AIR 1943 Cal 13, it 
was held by the Court, after examining 
the person concerned in open Court, 
that during the temporary absence of 
the principals, the Munib Gumashta was 
orally instructed and authorised to do 
everything in connection with the busi- 
ness and, therefore, he was duly authoris- 
ed as contemplated by Order 6, Rule 14, 
Civil P. C. From this it was sought to 
be argued by the learned counsel that 
even oral authorisation is sufficient. It 
should not, however, be forgotten that 
this oral authorisation was accepted by 
the Calcutta High Court only after ex- 
amining the person concerned in open 
Court and recording his evidence. After 
all, in every case the real question is 
whether there is ‘due authorisation’ and 
the Court, if it thinks it necessary can 
call for and examine witnesses or ex- 
amine other evidence in order to test 
whether there has been due authorisa- 
tion or not. However, it is undoubted 
that it would result in great waste of 
time and money of the Court as well as 
the parties to establish due  authorisa- 
tion by adducing oral evidence for due 
authorisation must be proved as a fact. 
Filing of an affidavit or a Power of 
Attorney are the easiest and at the same 
time safest method available to prove 
that fact. 


11. Once again the decision in 
All India Reporter Ltd. v. Ramchandra 
D. Datar, AIR 1961 Bom 292, lays down 
the same rule that the provisions of O. 6, 
Rule 14 merely relate to procedural 
requirements in presenting, signing and 
verification of a plaint and  non-com- 
pliance therewith is not fatal and can 
be cured by amendment at any stage. 
An observation here resting on AIR 
1943 Cel 13 that: 


“The words ‘duly authorised’ in 
Order 6, Rule 14 need not be restrict- 
ed to mean authorised by proper written 
authority or by Power of Attorney.” 
was very much stressed by the learned 
counsel before me. It is true oral autho- 
risation is permissible. But, at the same 
time it should be remembered that the 
Court must be satisfied that the person 
signing and verifying the petition on be- 
half of the parties is duly authorised 
to do so. That satisfaction can be 
brought about only by certain accepted 
modes of proof. As I said, adducing 
oral evidence in this behalf results in 
great loss of time to the Court and hard- 


ship to the parties and is, therefore, 
undesirable. 
12. There is, therefore, no doubt 


in my mind to hold that in order to 
avoid all future difficulties, doubts or 
complications it is essential for the 
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parties to prove ‘due authorisation’ by 
producing a Power of Attorney or a 
sworn affidavit of the party who is not 


personally signing and verifying the 
petition. 
13. Even so, learned counsel sub- 


mitted that the requirement of filing an 
affidavit has been satisfied in this case 
by the fourth petitioner who has filed 
and verified the petition on behalf of 
the other petitioners, has himself filed 
an affidavit stating. that the other writ 
petitioners have authorised him to sign 
and verify the writ petition. But such 
an affidavit by a person who is actually 
signing and verifying the petition does 
not meet the requirements of the situa- 
tion. What is required is the affidavit 
of the party or parties who is or are 
not signing and verifying. Otherwise, 
the very purpose for which such an 
affidavit is required is likely to be defeat- 
ed. After all, the fourth petitioner, who 
is swearing to the affidavit has already 
signed the petition and it would not be 
difficult for him to swear to another 
affidavit. If the Court is to be satisfi- 
ed that the parties had authorised him 
to sign and verify the petition on their 
behalf, it is their affidavit that is essen- 
tial to prove such authorisation and not 
the affidavit of the person who has come 
forward that he has got a representative 
capacity. 

14. For the reasons, I answer the 
reference by holding that if some of 
the parties to the writ petition do not 
personally sign and verify it, but autho- 
rise somebody else to sign and verify on 
their behalf either a Power of Attorney or 
an affidavit sworn by them in the pre- 
sence of an attesting Officer or func- 
tionary recognised by law stating the 
reasons for their inability to sign and 
verify the petition personally and autho- 
rising another person to sign and verify 
on their behalf, should be filed. 

15. Before I part with the case, 
I must express my thanks to the learn- 
ed Principal Government Pleader who 
has rendered me valuable assistance on 
my request. 
i Reference answered. 
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temporary injunction — Implementation 
— There being no express provision in 
the Code for the purpose, Court can 
grant police aid under its inherent 
powers — Rule 2 (3) does not deal with 
implementation but with punishment 
for disobedience — Order can be imple- 
mented under Article 226 of Constitu- 
tion. Criminal Revn. Petn. No. 67 of 1959 
D/- 22-7-1960 (Andh Pra), Overruled: 
AIR 1918 All 152, Dissented. Case law 
discussed. (Paras 6, 8, 9) 


Cases Referred: Chronological Paras 


(1969) 1969-2 Mad LJ 1, Varada- 
chariar v. Commr. of Police 

(1968) 1968-1 All ER 763 = 1968-2 
WLR 893, R. v. Metropolitan Police 


Comrrr. 

(1962) AIR 1962 SC 527 (V 49) = 
1962 Supp (1) SCR 450, Manohar- 
lal v. Seth Haralal 

(1961) AIR 1961 SC 218 (V 48) = 
1961 (1) Cri LJ 322, Padam Sen 
v. State of U. P. 

(1960) Criminal Revn. Petn. No. 67 
of 1959, D/- 22-7-1960 (AP), Paturu 
Venkateswarlu v. D. Sulochan- 
amma 

(1918) ATR 1918 All 152 (V 5) = 
ILR 40 All 648, Goswami Gordhan- 
lalji v. Goswami Maksudan Ballabh 5 


M. 3. Rama Sarma, for Petitioner: 
P. Chennakeswa Reddy, for N. Subba 
Reddy for Respondent; Advocate General 
on Court Notice. 


RAMACHANDRA RAO, J.:— This 
revision has been referred to a Bench 
as it raises a short but important ques- 
tion of law. The learned counsel for the 
petitioner relied upon a judgment of 
Bhima Sankaram, J., dated 22-7-1960 in 
C. R. P. No. 67 of 1959. But the learn- 
ed counsel for the respondent, Sri N. 
Subba Reddy, contended that the said 
decision requires reconsideration. Ac- 
cordingly by an order dated 7-3-1969, 
this revision has been referred to a 
pon by one of us, K. Ramachandra 

ao, J. 


2. The brief facts relevant for 
the purpose of this case are as fol- 
laws:— The respondent herein filed a 
suit O. S. No. 111 of 1968 on the file of 
the Court of the District Munsiff, 
Kandukur, for the reliefs among others 
of possession of a portion of a channel 
and for a permanent injunction restrain- 
ing the petitioner from interfering with 
the respcndent’s possession and enjoy- 
ment of the said channel and for remov- 
ing the silt in the said channel. The 
petitioner filed a written statement con- 
testing the suit. The respondent has 
filed an application for a temporary in- 
junction pending disposal of the suit. 


The trial Court ordered the said ap- 
plication subject to the condition that 
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anything done by the respondent in his 
Jand, should not infringe or cause damage 
to the land owned by the petitioner. 
While the respondent wes implementing 
the aforesaid order and digging trenches 
and removing the silt, the petitioner 
herein appears to have raised an objec- 
tion to the method and manner of the 
implementation of the order of the trial 
Court. The respondent thereupon filed 
an. application I. A. 600 of 1968 under 
Section 151, Civil P. C. praying that the 
lower Court might be pleased to grant 
aid in order to remove the silt in the 
channel! and allow the excess rain water 
to flow through the said channel in 
view of the injunction orders granted 
in I. A. 493 of 1968 and in view of the 
obstruction said to have been caused by 
the petitioner to the removal of the silt. 
The lower Court passed a short order as 
follows:— R 


“The petitioner is permitted te re- 
move the silt with police aid”. 
This revision has been preferred against 
the ‘aforesaid order. 


3. The main admission of Shri 
M. B. Rama Sarma, the learned counsel 
for the petitioner is that the Civil Court 
has. no jurisdiction under any of the 
provisions of the Civil Procedure Code 
or the rules made thereunder to grant 
police aid, particularily, with respect to 
the implementation of the orders of in- 
junction made under O. 39, Civil P. C. 
Shri Subba Reddy, the learned caunsel 
for the respondent submits, that there 
being no specific provision in this be- 
half, the Civil Court has inherent 
powers under Section 151, Civil P. C. 
to direct police to render aid where the 
implementation of the orders of a Civil 
Court is obstructed or prevented. 


4. When the case came on for 
final hearing before us on 23-6-69, we 
requested the Advocate-General to as- 
sist us im the case and he had kindly 
accepted to do so. The learned Advocate- 
General subsequently informed us that 
he could not get any direct authority or 
any specific rule or provision under 
which such a relief could be given, but 
that it is always open ta the party to in- 
voke the jurisdiction under Section 151, 
Civil P. C. for getting the said relief. 


Section 151, Civil Procedure Code 
reads, 

“Nothing in this Code shall be deem- 
ed to limit or otherwise affect the in- 
herent power of the Ccurt to make such 
orders as may be necessary for the ends 
of justice or prevent abuse of the pro- 
cess of the Court.” 


This section confers power fo make 
such orders as may be necessary for the 
ends of justice or fo prevent abuse of 
the process of the Court. It is now well 
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established that Section 151, Civil P. C. 
cannot be invoked where there is an ex- 
press provision of law under which the 
relief could be claimed by the aggrieved 
party. The power under Section 151, 
Civil P. C. can only be invoked to supple- 
ment the other provisions of the Code 
and not to override or evade the other 
express provisions. It is impossible in 
the nature of things, to anticipate the 


manifold difficulties or inconveniences 
and to make appropriate provisions in 
the Code or the Rules. Not only the 


Courts should have the power to make 
the orders but should also have the 
power to implement the same. Though 
the method and manner of implemen- 
tation are provided for in the several 
provisions of the Code, still there may 
be cases where the said provisions may 
not be sufficient to implement the orders 
of the Court fully in order to render 
Justice or redress a wrong. In such 
cases we do not see why the provisions 
of Section 151, Civil P. C. cannot be in- 
voked. 


The language of Section 151, Civil 
P. C. is wide enough to clothe the Civil 
Courts with inherent powers to do the 
right and to undo the wrong in the 
course of administration of justice. No 
doubt the Court, while exercising the 
power under Section 151, Civil P. C. 
will have to follow the procedure which 
is not prohibited by law, but unless such 
a procedure is clearly and expressly in- 
terdicted by law thereis no reason to pre- 
sume why the Court should not adopt the 
procedure which would aid the Court in 
the implementation of its orders and 
which would also meet the ends of justice 
or which would prevent the ‘abuse of 
the process. of Court. 


5. Sri Rama Sarma, contends that 
even assuming that the Court has in- 
herent power under Sec. 151, Civil P. C. 
so far as the orders of injunction pass- 
ed under Order 39, Civil P. C. are con- 
cerned, O. 39, Civil P. C. itself provides 
for remediesfor breach ofthe injunction 
order and that consequently there is no 


scope for invoking the provisions of 
Section 151, Civil P. C. for granting 
police aid for implementation of the 


order of injunction. In support of this 
proposition, he relies upon a judgment 
of Bhima Sankaram, J., dated 22-7-1960 
in C. R. P. 67 of 19539 (AP), (Paturu 
Venkateswarlu v. D. Sulochanamma, be- 
ing minor by next friend Dubbagunta 
Subrahmanyam and another.) 


In the said case, the defendants in 
the suit were directed . by the lower 
Court by an interim prohibitery injunc- 
tion not to obstruct the plaintiffs in the 
exercise of their right to take their 
carts, cattle -ete. through, a field. As 
the plaintiffs apprehended obstruction, 
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they applied to the court to grant them 
police aid to enforce the said order of 
injunction and the same was granted by 
the District Munsiff. A revision was 
preferred to this court challenging the 
jurisdiction of the trial court to pass 
such an order. By the time the revi- 
sion came up for hearing, it was repre- 
sented that the order had worked itself 
out and that there was no effective 
order in force which could be revised. 
The learned Judge however felt that as 
the main litigation’ was pending and as 
a similar situation might arise between 
the parties again and as such orders by 
subordinate courts were not infrequent, 
an enunciation of the true position in 
law was called for. The learned Judge 
held that the order of injunction was 
one made under Order 39, Civil P. C. 
and that its violation could be punish- 
ed under Order 39, Rule 2 (3), Civil 
P. C. and that inasmuch as there was 
an express provision in that behalf, the 
inherent powers of the court under Sec- 
tion 151, Civil P. C. could not be in- 
voked and that such injunction orders 
could not be enforced with police aid. 
While holding so, the learned Judge ob- 
served as follows:— 


“Injunctions, temporary of perma- 
nent, issued by civil courts are not in- 
tended to be enforced with the aid of 
the police. The police are not bound 
to obey any directions of the court in 
the absence of any statutory obligation 
to do so and a civil court would be 
stultifying itself by giving directions 
which- may not be complied with. A 
citizen, whether armed or not with an 
order of a civil court, may, of course, 
directly approach the police for their 
aid to ensure the enjoyment of his civil 
rights, when they are threatened to be 
unlawfully invaded.” 


The learned Judge then referred to 
Goswami Gordhan Lalji v. Goswami 
Maksudan Ballabh, ILR 40 AN 648 = 
(AIR 1918 All 152), and agreed with the 
view taken therein. With the aforesaid 
observations, the revision was however 
dismissed. The facts of the Allahabad 
case relied upon by the learned Judge, 
are as follows:— In a suit brought by 
one Goswami Mandhar Lal against a 
number of defendants, a decree was 
passed declaring that the plaintiff and 
the defendants were entitled to perform 
the “Singer Arti” ceremony in a certain 
temple both on ordinary and festive oc- 
easions. The decree also granted a per- 
petual injunction, restraining some of 
the defendants from obstructing the 
plaintiff and some of the other defen- 
dants from performing the duties of the 
office claimed by them. One of the decree- 
holders (defendants) filed an application, 
that the decree might be enforced 
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through the Superintendent of Police of 
Muttra, in a particular manner. This 
application was opposed but the objec- 
tions were disallowed and the applca- 
tion was granted as prayed for. Against 
the said order, the aggrieved judgment- 
debtor (defendant) preferred an appeal 
to the High Court of Allahabad. 


One of the contentions raised in the 
appeal was that the lower court was 
wrong in ordering the Superintendent of 
police to see that the “Arti? was PeT- 
formed by the decree-holder without 
obstruction from the defendants therein. 
The learned Judges, Sir Pramada Charan 
Banerji and Ryves, JJ., held as follows:— 
: “So far as this part of the prayer 
in the application for execution is con- 
cerned we do not think that the court 
below ought to have granted it. It has 
no power under the Code of Civil Pro- 
cedure to order the police to interfere 
in the matter. There being a decree for 
a perpetual injunction against the defen- 
dants or those whom they represent, it 
was the duty of the defendants to carry 
out the injunction, that is to say, to re- 
frain from offering any obstruction to 
the performance of the office which was 
decreed to the decree-holder. If they 
disobeyed the order of the court, they 
were liable to the penalties mentioned 
in Order XXI. Rule 32 of the Code, but 
the court could not order the police to 
see that the decree-holders performed 
the duties of their office without inter- 
ference on the part of the defendants. 
If a breach of the peace was apprehend- 
ed, that was a matter for the Magistrate 
and the police and not for the Civil 
Court.” Accordingly the learned Judges 
set aside that portion of the lower courts 
order with regard to the direction given 
to the Superintendent of Police. 


The observations in the aforesaid 
decision no doubt support the contention 
of the learned counsel for the petitioner. 
The learned Judge Bhima Sankaram, J., 
referred to Section 151, Civil P. C. but 
took the view that because an order of 
injunction is capable of enforcement by 
punishing its disobedience in the man- 
mer provided by Order 39, Rule 2 (3), 
Civil P. C., it is not open to the Civil 
courts to enforce the same with the aid 
of the police. With great respect we 
are unabie to agree with this reasoning. 
It has to be noticed that O. 39, R. 2 (3) 
Civil P. C provides only for punish- 
ment by attachment of the property or 
by detention in civil prison of the per- 
son who committed breach. But it does 
not further provide for implementation 
of the order of injunction itself. 
Order 39. Rule 2 (3) cannot be said to 
be an express provision with respect to 
implementation of the order of injunc- 
tion, but is only a provision which pro- 
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vides penalty for disobedience of the 
order. In such a case there being no 
other express provision in the Code for 
enforcement of the order, it is not only 
proper but also necessary that the Courts 
should render all aid to the aggrieved 
party to derive full benefits of the 
order. Though the order of injunction 
under Order 39, Civil P. C. is only inte- 
rim in nature, still it clothes the person 
who obtained the order with certain 
rights: and he is entitled to enforce the 
aforesaid right against the party who is 
bound by the order. No doubt in such 
a case, the aggrieved party himself 
could approach the police authorities to 
prevent obstruction to the enforcement 
of the order or to the exercise of the 
right which he derives under the order 
of Court. But we do not see why when 
the same person brings to the notice of 
the court that enforcement of the order 
is sought to be prevented or obstructed, 
the court should not exercise its inhe- 
rent power under Section 151, Civil 
P. C. and direct the police authorities 
to render all aid to the aggrieved party 
in the implementation of the Court's 
order. 


In our opinion the exercise of such 
power is necessary for the ends of jus- 
tice or to prevent abuse of the process 
and the civil court has ample jurisdic- 
tion to pass such order under Sec. 151, 
Civil P. C. The learned Judge’s obser- 
vation “that the police are not bound 
to obey any directions of the court in 
the absence of any statutory obligation 
to do so and a civil court would be 
stultifying itself by giving. directions 
which may not be complied with”, with 
great respect, cannot be said to be cor- 
rect. Inasmuch as we are of the opinion 
that such a direction to the police autho- 
rities could be given under the inherent 
powers of the court under Section 151, 
Civil P. C. the police are bound to obey 
such directions. 


6. In the Allahabad case also, the 
` learned Judges merely observed that the 
civil court had no jurisdiction to order 
the police to interfere in the matter of 
execution of a decree. The inherent 
powers exercisable by the civil court 
under Section 151, Civil P. C. were not 
referred to. Their Lordships also pro- 
ceeded on the footing that because the 
disobedience of the order of the court 
was punishable with penalties mention- 
ed in Order XXI, Rule 32, Civil P. C, 
the Court could not give any direction 
to the police with respect to the execu- 
tion of the decree. The provision for 
penalty is entirely different from the 
enforcement of the order itself as we 
have mentioned earlier. Such a provi- 
sion would not and cannot preclude the 
court from exercising its inherent power 
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under Section 151, Civil P. C. in order 
to do justice or to prevent abuse of the 
pocess of court. But the actual decision 
given therein with respect to the direc- 
tion given to the Superintendent of 
Police may be correct inasmuch as the 
form in which the direction was given 
to the police authorities, does not appear 
to be proper or correct. 


7e Further, a recent judgment of 
the Supreme Court in Manohar Lal v. 
Seth Haralal, AIR 1962 SC 527, seems 
to support the view taken by us. Raghu- 
bar Dayal, J., who delivered the judg- 
ment of the majority observed at 532 as 
follows:— 


“We are of opinion that the latter 
view is correct and that the Courts have 
inherent jurisdiction to issue temporary 
injunctions in circumstances which are 
not covered by the provisions of O. 39, 
Civil P. C. There is no such expression 
in Section 94 which expressly prohibits 
the issue of a temporary injunction in 
circumstances not covered by Order 39 
or by any rules made under the Code. 
It is well settled that the provisions of 
the Code are not exhaustive, for the 
simple reason that the Legislature is in- 
capable of contemplating all the possible 
circumstances which may arise in future 
litigation, and consequently for provid- 
ing the procedure for them.” 


8. His Lordship further observed, 
that 


“No party has a right to insist on 
the Courts exercising the jurisdiction 
and the Court exercises its inherent 
jurisdiction only when it considers it 
absolutely necessary for the ends of jus- 
tice to do so.” 


Again at page 533, after referring to the 
decision of the Supreme Court in Padam 
Sen v. State of Uttar Pradesh, AIR 1961 
BE 218, His Lordship observed as fol- 
OWS :— 


“These observations clearly mean 
that the inherent powers are not in any 
way controlled by the provisions of the 
Code as has been specifically stated in 
Section 151 itself. But those powers are 
not to be exercised when their exercise 
may be in conflict with what had been 
expressly provided in the code or against 
the intentions of the Legislature. This 
restriction, for practical purposes, on 
the exercise of those powers is not be- 
cause those powers are controlled. by 
the provisions of the code but because 
it should be presumed that the proce- 
dure specifically provided by the Legis- 
lature for orders in certain circumstances 
is dictated by the interests of justice.” 


Further on their Lordships stated as 
follows:— ° 3 
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“The Section (Sec. 151, Civil P. C.) 
itself says that nothing in the Code shall 
be deemed to limit or otherwise affect 
the inherent power of the Court to make 
orders necessay for the ends of justice. 
In the face of such a clear statement, it 
isnot possible to hold thatthe provisions 
of the Code control the inherent power 
by limiting it or otherwise affecting it. 
The inherent power has not been con- 
ferred upon the court; it is a power in- 
herent in the Court by virtue of its 
duty to do justice between the parties 
before it. Further when the Code itself 
recognizes the existence of the inherent 
power of the Court, there is no question 
of implying any powers outside the 
limits of the Code.” 

The following observations in AIR 1961 
SC 218 are also apposite in this context. 


“The inherent powers of the Court 
are in addition to the powers specifi- 
cally conferred on the Court by the 
Code. They are complementary to those 
powers and therefore it must be held 
that the Court is free to exercise them 
for the purpose mentioned in Sec. 151 
of the Code when the exercise of those 
powers is not in any way in conflict 
with what has been expressly provided 


in the Code or against the intentions of. 


the Legislature.” 

In view of these clear observations of 
Their Lordships with regard to the scope 
and ambit of the inherent powers of the 
court under Section 151, Civil P. C., we 
are clearly of the opinion that in order 


to do justice between the parties or to. 


prevent the abuse of process of the 
court, the civil courts have ample juris- 
diction to give directions to the police 
authorities to render aid to the aggriev- 
ed parties with regard to the implemen- 
tation of the orders of Court or the 
exercise of the rights created under 
orders of court. That the police autho- 
rities owe a legal duty to the public to 
enforce the law is clear from a decision 
of the Court of Appeal, reported in R. 
v. Metropolitan Police Commr. (1968) 1 
All ER 763, where Lord Denning, M. R. 
observed at page 769 as follows: 

“I hold it to be the duty of the 
Commissioner of police, as it is of every 
chief constable to enforce the law of 
the land but in all these things 
he is not the servant of anyone, save of 
the law itself. The responsibility for 
law enforcement lies on him. He is ans- 
werable to the law and to the Jaw 
alone.” 

The same view was expressed by the 
other learned Judges. We may also refer 
to the judgment of the Madras High 
Court, in Varadachariar v. Commr. of 
Police, (1969) 2 Mad LJ 1 where the 


learned Judge, Kailasam, J., after refer- - 


ring to the English case cited above 
held that the Commissioner of Police 
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should proceed and act in accordance 
with the directions indicated in the 
aforesaid judgment. 


9. If the police authorities are 
under a legal duty to enforce the law 
and the Public or the citizens are enti- 
tled tc seek directions under Article 226 
of the Constitution for discharge of 
such duties by the police authorities we 
feel that the civil courts can also give 
appropriate directions under Section 151 
Civil P. C. to render aid to the aggriev- 
ed parties for the due and proper im- 
plementation of the orders of Court. It 
cannot be said that in such a case the 
exercise of the inherent power under 
Section 151, Civil P. C. is devoid of 
jurisdiction. There is no express provi- 
sion in the Code prohibiting the exercise 
of such a power and the Court can give 
appropriate directions at the instance 
of the aggrieved parties to the police 
authorities to render its aid for enforce- 
ment cf the Court’s order in a lawful 
manner. 

10. For all the foregoing reasons 
we hold that the order of the lower 
court cannot be said to be devoid of 
jurisdiction. 

11. In all the result, the revision 
fails and is dismissed with costs. 

Revision dismissed. 
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K. Lakshma Reddy, Petitioner v. 
Andhra Pradesh State Road Transport 
Corporation and another, Respondents. 

Writ Petn. No. 1815 of 1968, D/- 22- 
1-1970. 

Industrial Disputes Act (1947), S. 33A 
— Complaint under — Should be filed 
within reasonable time — Two months 
from date of expiry of thirty days period 
from date of publication of award in 
Gazette cannot be said to be an unrea- 
sonable time. (1954) I Lab LJ 676 (LATI 
Bom.), Rel. on, (Paras 4 and 5) 
Cases Referred: Chronological Paras 
(1954) 1954-1 Lab LJ 676 (LATI- 

Bom.), H. Murlidhar v. General 
Motors (India) Ltd. 4 

N. Ramachandra Rao, for Petitioner: 

p: Peemukyaia Reddy, for Respondent 
o. 1. 


ORDER: This writ petition is direct- 
ed against the award of the Industrial 
Tribunal dated 1-2-1968 passed in M. P. 
No. 139 of 1967 in Industrial Dispute 
No. 11 of 1967 which was filed under 
elias 33-A of the Industrial Disputes 

ct. 


2. The petitioner was a conducter 
in the employment of the Andhra Pra- 
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desh State Road Transport Corporation 
at Wanaparty depot in Mahaboobnagar 
District, On the basis of some charges 
he was removed from service by the 
Depot Manager by his order dated 24-6- 
1967. By that time, there was a dispute 
pending before the Industrial Tribunal 
in I. D. No. 11 of 1967 regarding certain 
claims relating to bonus. The award in 
that dispute was passed on 17-7-1967 and 
was published in the Gazette on 10th 
August, 1967, Since the removal was 
effected during pendency of the dispute 
before the Tribunal. the petitioner filed 
M. P. No. 139 of 1967 before the Tribu- 
nal under Section 33-A of the Industrial 
Disputes Act for adjudication of his 
complaint that he was wrongfully re- 
moved from service during the pendency 
of the labour dispute. The Tribunal, by 
its impugned order, rejected the applica- 


tion holding that there was inordinate 
delay in filing it. 
3. Sri Ramachandra Rao, learned 


counsel for the petitioner: contends that 
the Tribunal is not justified in holding 
the view that there was inordinate delay 
in filing the application. In order to ap- 
preciate this contention it is necessary to 
reiterate the material facts. The order of 
removal is dated 24-6-1967. The award 
was passed on 17-7-1967 and was publi- 
shed in the Gazette on 10th August, 1967. 
In the eye of law it must be deemed 
that the dispute was pending till the ex- 
piry of thirty days from the date of the 
publication of the award in the gazette. 
That means the dispute was pending till 
10th September, 1967. On 8-9-1967 the 
petitioner preferred an appeal against 
the order of removal to the Divisional 
Controller stationed at Mahabubnagar. 
TE Present application was filed on 9- 
-1967. 


4, Section 33-A or any provision 
of the Industrial Disputes Act does 
not prescribe any period of limitation for 
filing applications under section 33-A of 
the Act. What all is required for filing 
the application is that the contravention 
of the provisions of Section 33-A of the 
Act should take place during the pen- 
dency of the proceedings before the Tri- 
bunal or Labour Couri. This require- 
ment is satisfied in this case. The Tribu- 
nal said that though no period of limita- 
tion was prescribed, the application under 
Section 33-A should be filed within rea- 
sonable -time. That statement, as a 
principle of law, is unexceptional. In fact, 
that is what the Labour Appellate Tri- 
bunal of India at Bombay held in H. 
Murlidhar v. General Motors (India) Ltd. 
1954-1 Lab LJ 676 (LATI-Bom.). 


5. The question then is whether 
the application is filed within reasonable 
time and whether the Tribunal is right 
in holding that there was inordinate 
delay. I am not prepared to agree with 


- plication. 
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the Tribunal that there was inordinate 
delay in filing the application. The peti- 
tioner preferred an appeal before the 
Divisional Controller against his remo- 
val on 8-9-1967. That officer was sta- 
tioned at Mahaboobnagar which place 
was in easy reach from Wanaparty 
where the petitioner was living. In order 
to file the application before the Tribu- 
nal, the petitioner had to come to Hyde- 
rabad. In view of the circumstances 
that he is a poor conductor, it could be 
seen that it was not easily possible for 
him to raise necessary funds to come to 
Hyderabad and file the application before 
the Tribunal. After all he filed the ap- 
plication within two months from the 
date of preferring the appeal before the 
Divisional Controller and from the date 
of the expiry of thirty days time. after 
the publication of the award in the offi- 
cial gazette, It is not the case of the res- 
pondent-Corporation that any prejudice 
was caused by the expiry of two months 
period, nor could it be suggested that 
there was any change in the circumst- 
ances of employment. It is not alleged 
that somebody else has been employed 
in the place of the petitioner. In the 
circumstances, I do not think that there 
was anv inordinate delay in filing the ap- 
Two months: from the date of 
the expiry of thirty days period from 
the date of the publication of the award 
in the official gazette cannot be said to be 
an unreasonable time for filing an appli- 
cation under Section 33-A of the Act in 
the absence of any prejudice to the res- 
pondent. 


6. In the circumstances I am in- 
clined to hold that the petitioner has 
filed his application under Section 33-A 
of the Act within reasonable time and 
the Labour Court was wrong in rejecting 
that application on the ground of delay. 
The award of the Labour Court is ac- 
cordingly quashed and set aside and the 
matter is remitted back to the Tribunal 
for consideration of the application on its 
merits. 

Ts The writ petition is accordingly 
allowed, But, having regard to the cir- 
cumstances of the case, I make no order 


as to costs. 
Petition allowed. 
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N. Ranganayakulu, Petitioner v. J. 
Narasimharao and Company and others, 
Respondents. 

Civil Revn. Petn. 
D/- 9-3-1970. 

(A) Civil P. C. (1908), O. 21, R. 40, 
S. 115 — Decree-holder applying for exe- 
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cution by arrest and detention in Civil 
prison of judgment-debtor — Objection 
that decree was not executable by arrest 
— Court when called upon to adjudi- 
cate upon preliminary objection raised 

So passing orders for arrest of judg- 
ment-debtor — Order cannot be con- 
strued as a final order and is open to 
revision under S. 115. AIR 1964 SC 497, 
Dist. (Para 6) 


(B) Partnership Act (1932), Ss. 25, 
30 — Civil P.C. (1908), S. 51, O. 21 Rr. 30 
and 50 — Decree against Partnership 
Firm — Each partner is liable as if decre- 
tal debt is his personal liability except 
in case of minor whose liability is limit- 
ed to his assets in partnership under 
S. 30 (3) — No provision in Partnership 
Act prohibiting use of coercive process 
under S. 51 Civil P. C. for execution of 
decree —- Decree-holder is not bound to 
proceed against: assets of firm or of 
partner — However a notice as to why 
the partner should not be arrested is 
necessary especially’ when there are 
plenty of assets of the firm threugh 
which decree can be satisfied — Lindley 
on Partnership, 12th Ed. page 334 Ref.; 
AIR 1960 SC 388 & AIR 1967 SC 1242, 
Explained. (Paras 9, 12, 13, 16, 18) 
Cases Referred: Chronological Paras 


(1967) AIR 1967 SC 1342 (V 54)= 

1967-2 SCR 298, Prem Ballabh 

v. Mathura Datta 14 
(1964) ATR 1964 SC 497 (V 51) = 

1964 SCD 435, S. S. Khanna v. 

F. J. Dillon 4 
(1961) ATR 1961 Andh Pra 399 

(V 48) = 1961-1 Andh WR 328, 

K. Seetharama Rao Bahadur v. 

M. Anja Ratna Raia Kumari 11 
(1960) AIR 1966 SC 388 (V 47). 

Topanpal v. Kundomal Ganga- 

ram 13 


Y. Suryanarayana, for Petitioner; N.` 


Ramamohana Rao, for Respondents. 


JUDGMENT: In O. S. No. 30 of 1967 
on the file of the District Munsif, Kham- 
mam, the respondent in this revision 
petition obtained a decree against three 
defendants for recovery of Rs. 2,558- 
10p together with further amounts of in- 
terest and costs as specified in the decree. 
The three defendants are a firm doing 
business in the name of Nagubandi Ran- 
ganayakulu, now represented. by a 
Receiver appointed by the Subordinate 
Judge, Warangal in O. S. No. 82 of 1966 
and Ranganayakulu and Madhava Rao 
who are the partners of the Ist defen- 
dant firm. The decree in O. S. No. 30 
of 1967 was transferred to the Maha- 
bubad court for execution. The respon- 
dent decree holder moved the court in 
E. P. No. 25 of 1968 for the arrest and 
detention in civil prison of the 2nd de- 
‘fendant, Ranganayakulu, The petition 
was granted by the executing court. The 
order is challenged in this revision peti- 
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tion by the judgment-debtor who is 
directed to be arrested and detained in 
prison. : 


2. There are various points taken 
by Mr. Y. Suranarayana in support of 
this revision petition. He contends that 
on a true construction of the terms of 
the decree, no personal Ñiability is 
imposed on the 2nd judgment-debtor 
(hereinafter referred to asthe debtor) and 
that a partner cannot be subjected 
to the coercive process of arrest for 
the recovery of a partnership debt 
in respect of which such personal lia- 
bility has not been expressly under- 
taken by the partner concerned. 
It is further urged by him that the 
decree makes the debtor liable only 
in the contingency of non-satisfaction 
after execution is taken or levied against 
the firm’s assets. He has also submit- 
ted that the executing court has erred in 
passing the final order of arrest and 
detention without giving the debtor an 
opportunity of showing cause against 
the arrest. It is stated that debtor, on 
his appearance in Court, raised a preli- 
minary question about the validity of 
the process of arrest and if his objection . 
was overruled, it was still incumbent on 
the court to give him an opportunity of 
resisting the petition on merits. This 
omission, he urges, renders the decision 
null and void. 

3. While countering all the argu- 
ments of the petitioner. Mr. N. Rama- 
mohan Rao, appearing for the decree- 
holder challenged the competence of the 
revision petition itself He states that 
the order directing the arrest and deten- 
tion in prison is open to appeal and con- 
sequently petitioner’s resort to the revi- 
sional jurisdiction of this Court is mis- 
conceived. . 

4. The preliminary point was 
sought to be reinforced by the principle 
laid down in S.S. Khanna v. F. J. Dillon, 
AIR 19€4 SC 497. One of the questions 
decided in that case was whether the 
jurisdiction under section 115, Civil Pro- 
cedure Code, can only be exercised in a 
case in which no appeal lies to the High 
Court either directly or indirectly after 
other appeals. The ratio of the decision 
is that the expression ‘case’ occurring in 
section 115 includes a part of a case and 
that the revisional jurisdiction of the 
High Court may be exercised irresnective 
of the question whether an appeal lies 
from the ultimate decree or order passed 
in the suit The question raised in the 
instant case is altogether different. The 
above decision cited by the learned coun- 
sel does not bear on the argument ad- 
vanced by him. The maintainability of 
the revision petition is questioned by 
him not on the ground that the ultimate 
decision in the case is not rendered, but 
on the ground that an’ appeal lies to a 
Subordinate Court against this very 
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order that is challenged in revision peti- 
tion. The point to be considered there- 
fore, is whether the order in question is 
appealable. 


5. The submission of the learn- 
ed counsel for the petitioner is that the 
order made by the lower court is not 
the final one contemplated by Rule 40 of 
Order 21, Civil Procedure Code, but that 
the District Munsif was called upon to 
adjudicate only on the preliminary ques- 
tion whether the execution by way of 
arrest was permissible in the circums- 
tances of the case. Counsel contends 
that the direction given by the lower 
court that the petitioner be detained in 
civil prison was given as a result of mis- 
conception of the scope of the inquiry 
and that the order must be deemed not 
to be the final order of arrest which 
alone would attract the provisions of sec- 
tion 47, Civil Procedure Code. Counsel 
draws a distinction between an order 
made by the executing court on a preli- 
minary objection in respect of the proce- 
dure of arrest and the final order that is 
made by a court directing the arrest of 
a debtor. In the present case, the court 
was really concerned with the situation 
as it obtained at the earlier stage and it 
was called upon to consider only whe- 
ther execution by way of arrest was 
maintainable. The fact that the court 
misunderstood the position and after 
overruling the contention of the peti- 
tioner about the maintainability of the 
process of arrest had also passed the 
final order, imposes no disability on the 
petitioner in invoking the revisional 
jurisdiction of this Court. The counsel 
says that it is in this perspective that 
the matter should be decided. 


6. I have been taken through the 
counter filed by the debtor in the lower 
court. The contents thereof, lend support 
to the contention of Mr. Suryanarayana 
that the only point on which the debtor 
sought the adjudication of the court was, 
whether recourse should be allowed to be 
had by the decree-holder to the method 
of execution by way of arrest. The debtor 
apparently was led to act on the hypothe- 
sis that he should seek adjudication on 
merits at a subsequent stage. I am in- 
clined to accept the submission of the 
counsel for the petitioner that what the 
court was invited to consider in the first 
instance was, whether, under the terms 
of the decree as also under law, the 
debtor was liable to be arrested in exe- 
cution of the decree for a partnership 
debt. The effect of the order made by 
the court must be judged in the light of 
the contentions presented bv the parties. 
Tt is true that the decree-holder sought 
an outright or final order of arrest; but 
it is equally manifest -that the debtor 
pressed for the adjudication only of the 
preliminary point and not for a decision 
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on the question whether the application 
for arrest was to b2 allowed if his preli- 
minary objection fails. One of the points 
urged in the revision petition is that 
instead of limiting the decision to the 
preliminary question the court has acted 
erroneously and with material irregula- 
rity in passing the final order of arrest 
without affording an opportunity to the 
debtor to show cause on the merits 
against the application for arrest. On a 
consideration of the entire matter, it ap- 
pears to me that the order made by the 
lower court cannot be construed as the 
final order, especially because of the in- 
stance of the Judgment-debtor, which is 
apparent from his counter, that the pre- 
liminary question should be decided in 
the first instance. The objection to the 
maintainability of this revision petition 
cannot, therefore ke upheld. 

¥ The power to direct the arrest 
of a judgment-debzor and his detention 
in civil prison, in execution of a decree 
for money 1s conferred on courts by 
section 51 of the Code of Civil Proce- 
dure. It enacts irter alia, that subject 
to the conditions and limitations as may 
be prescribed, the court may direct the 
execution of a decree by arrest and 
detention in prison of the judgment- 
debtor. The proviso to section 51 is to 
the effect that where a decree is for pay- 
ment of money, execution by detention 
in prison cannot be ordered except on 
giving the judgment debtor an opportu- 
nity of showing cause against the pro- 
posed mode of execution. The further 
conditions are that the court should 
specify the reasons for its satisfaction 
that the judgment-debtor is likely to 
abscond or leave the local limits of the 
court’s jurisdiction with the object of 
obstructing or delaying the execution of 
the decree. Alternatively, the court may 
make the order oz detention in prison if 
it is satisfied that the judgment-debtor 
has, after the institution of the suit, dis- 
honestly transferred, concealed or re- 
moved any part cf his property. 

8. There are two other contin- 
gencies contemplated by clauses (b) and 
(c) of the proviso. Clause (b) which is 
the provision on which applications for 
arrest are in the large bulk of cases 
founded, enables the court to direct the 
ieee an oi the judgment-debtor in pri- 
son i 


“.... the judgment-debtor has, or 
has had since the date cf the decree, the 
means to pay the amount of the decree 
or some substartial part thereof and 
refuses or neglects or has refused or 
neglected to pay the same.” 

Clause (c) empowers the Court to pass 
a similar order if the decree is for a 
sum for which the judgment-debtor was 
bound in a fiduciary capacity to account. 

3. The wording of section 51 is 

clearly indicative of the position that in 
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the case of decrees for money, where 
the terms thereof do not contain any 
limitations about its enforcement, resort 
to the method of arrest as a means of 
execution is ordinarily, if not invariably 
permissible. It is.no doubt subject to 
the limitations prescribed by Order 21 of 
the Code. The exercise of the power by 
court is further circumscribed by the pro- 
viso of Section 51. The process of exe- 
cution by arrest is regulated in the man- 
ner stated above, but it is manifest that 
the mode of execution by arrest becomes 


applicable to all decrees for recovery of. 


money. The effect is virtually to confera 
substantiative right though it wears the 
garb of a procedural remedy. The prin- 
ciple underlying section 51 is that every 
liability for the satisfaction of a decree 
for money may. subject to certain condi- 
tions entail the liability to be arrested 
though the decree may not have pres- 
cribed it as a remedy for recovery. The 
code confers a right on the decree hold- 
er which is apparently procedural but 
is in reality of a substantive nature. 
It is to be noted that Order 21, Rule 30 
provides for the satisfaction of a decree 
for money by the mode of arrest, even 
when it is made as an alternative to 
some other relief. It is thus clear that 
the application for the coercive process 
of arrest is warranted by the terms of 
oe 51 and rule 30 of order 21 of the 
ode, 


10. But Mr. Suryanarayana, con- 
tends that where the substantive law 
which governs the transaction that merg- 
ed in the decree does not impose a per- 
sonal obligation, the decree for money 
cannot be secured for the decree-holder 
by a higher remedy than what he had 
under the substantive law to which the 
rights and obligations in respect of the 
transaction are attributable. Counsel urg- 
ed that the decree was based ona partner- 
ship debt, Though the judgment-debtor’s 
property is subject under the law as also 
under the terms of the decree to satisfy 
the liability his personal liability to satis- 
fy the decree on pain of arrest and 
detention in prison does not arise. It is 
his submission that the fact that the 
decree has been superimposed on the 
earlier obligaiton is of no moment and 
the test is whether the undertaking or 
the promise that merged in the decree 
made it obligatory on a partner to satis- 
fy the debt on pain of arrest and deten- 
tion in prison. He referred me to the 
provisions of section 4 of the C.P.C. 
which, inter alia, provides that nothing 
in the code shall affect any special law 
or any special form of procedure pres- 
cribed thereunder. 

11. An illustration where a local 
law has been held to be of an overriding 
character is found in K. Seetharama Rao 
Bahadur v. M. Ania Ratna Raja Kumar, 
(1961) 1 Andh WR 328 = (AIR 1961 
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Andh Pra 399). The question for deter- 
mination was whether notwithstanding 
the immunity from arrest and detention 
as per section 58-A of the Madras Estates 
Abolition Act, a judgment-debtor liable 
to satisfy a decree for money, was amen- 
able to the coercive process of arrest 
under section 51 of the Civil Procedure 
Code. The Division Bench held that the 
special law had a controlling effect, and 


read with section 4 of the Code, the pro- 


visions of section 58-A were to prevail. 
There is thus judicial recognition of the 
position that section 51 is operative sub- 
ject only to the overriding special law if 
any. 


12. The question, therefore, is 
whether under the law governing the 
rights and obligations of partners vis-a- 
vis creditors of the firm a partner is lia- 
ble to be arrested and detained in prison 
for the satisfaction of the . debts of the 
firm. Counsel was not able to draw my 
attention to any provision of the Indian 
Partnership Act which lends support to 
his thesis that there is an inhibition on 
the creditor’s rights to seek such reme- 
dies as the civil procedure code allows 
for the realisation of the decretal debt 
from the partners. Section 25 of the 
Indian Partnership Act makes it plain 
that every partner is liable jointly with 
all the other partners and also severally 
for all acts of the firm done while he is 
a partner, Thus, the statute renders the 
partners liable for all acts of the first 
and this can only mean that each part- 
ner shall be liable as if the debt in ques- 
tion has been incurred on his personal 
liability. When the provisions of S. 25 
are considered in juxtaposition with 
sub-section (3) of Section 30 the legis- 
lative intendment underlying section 25 
is made all the more clear. The sub-~ 
section (3) of Section 30 draws a distinc- 
tion between personal liability and liabi- 
lity limited to the share held by a minor 
in the firm’s assets. 


13. It is noteworthy that the ex- 
pression “personally liable” is employed 
in section 30 is in contra-distinction with 
liability limited to a partner’s assets in 
the firm. It was faintly suggested that 
the inference to be drawn is that “per- 
sonal liability” is conceived of in S. 30 
as limited to the assets other than the 
partnership assets and that even in res- 
pect of partners (i.e. other than the per- 
sons admitted tothe benefits ofa partner- 
ship) personal liability should have the 
same connotation i. e. the liability to 
satisfy the debt by the application of 
his general assets. It is not possible to 
to accept this submission. The sug- 
gestion made by counsel ignores the vital 
point thet in regard to a minor, personal 
liability could never mean the liability 
to be arrested for the recovery of a debt. 
The case of a person admitted to the 
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benefits of a partnership ` stands 
The provisions of 
not furnish any useful analogy. 
Two decisions of the Supreme Court 
were cited at the bar; the earlier of the 
two decisions is Topanpal v. M/s Kun- 
domal Gangaram, AIR 1960, SC 388. The 
question primarily dealt with was one 


apart. 
Section 30 do 


of construction of the decree. There 
was a decree against a firm and 
assets of the firm in the hands of. 


the partners. A decree personally against 
the partners, was sought in the plaint. 
On the consideration of the terms of the 
decree, all that could be said was that it 
was ambiguous and a reference to the 
pleadings was, therefore permissible to 
determine, the effect of the decree. Sub- 
barao J. (as he then was) in speaking 
for the court held that inasmuch as a 
personal relief was asked for in the 
plaint but not granted by the decree, the 
execution was to be limited to the assets 
of the firm. 


It is to be noticed that the Supreme 
Court did not express any opinion against 
the tenability of personal decree against 
the partners. If the law does not allow it, 
the court could not have awarded it and 
there was no need at all to construe the 
decree to ascertain whether personal 
liability of the partners was enforceable. 
The necessary implication of the decision 
is that the individual partners may be 
held personally liable for the satisfaction 
of the firm’s debts. When this premise 
is valid, and there is no express prohi- 
bition of arrest as a mode of execution 
in the law of partnership the conclusion 
that section 51 is attracted is irresistible. 
Although the question actually decided 
in that case was whether the execution 
could be levied against the personal 
assets of the partners, it is submitted by 
counsel for respondent that the decision 
is impliedly an authority for the view 
that partners are personally liable for 
the satisfaction of firm’s debts. Section 49 
of the Indian Partnership Act catego- 
rically provides for recourse against the 
personal assets of partners for the satis- 
faction of firm’s debts. When the per- 
sonal liability is made out, the procedural 
remedy under section 51, is an inevita- 
ble adjunct to such liability, unless 
there is a contrary rule cf law which 
governs the jural relationship in respect 
of such debts. There is no rule or provi- 
sion of law to the contrary to which my 
attention was drawn. 


14. In Prem Ballabh v. Mathura 
Datt, AIR 1967 SC 13842 the question 
arose as to the applicability of clause (c) 
of the proviso to section 51 to the facts 
of that case 
ence ofa fiduciary relationship to account 
for money is a sufficient foundation for 
the detention in prison af a judgment- 
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As per clause (c) the exist-- 
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debtor. The managing partner had over- 
drawn from out of the firm’s money and 
a final decree was passed holding him 
liable for the overdrawn sum. Execu- 
tion by way of arrest was sought but the 
Supreme Court negatived the prayer for 
arrest because there was no proof of 
fraud or clandestine dealing vis-a-vis the 
other partners. The principle laid down 
in this case has relevancy only in respect 
of clause (c) of the proviso and-it does 
not throw any light on the point rais- 
ed by Mr. Suryanarayana, which does 
not rest on a fiduciary relationship to- 
wards a creditor. That case defined the 
nature of the obligation of one partner 
receiving moneys on behalf of the firm, 
to the other partners. 


15. It is pertinent to consider 
the effect of Rule 50 of Order 21, 
It provides that where a decree has been 
passed against a firm execution may be 
granted against any property of the — 
partnership, against any person who has 
appeared in his own name under Rule6 
or 7 of Order 30 or who has admitted on 
the pleadings that he is a partner. Execu- 
tion may also be granted against a per- 
son who has been adjudged to be a part- 
ner or against a person who has been 
individually served with summons asa 
partner but has failed to appear. The 
underlying purpose of this rule, is that 
for the recovery of the debts of a firm 
recourse can be had not only to the 
assets of the firm but to other means of 
realisation of the debt are also allowed. 
Apart from the assets of the firm, the 
partners who have been served with 
summons in such capacity and also per- 
sons who have been adjudged as partners 
can be made liable under the decree. 
The procedure also enables the judgment- 
creditor to proceed against a person who 
has been left out and has not been 
eo nomine impleaded asa partner by hav- 
ing an adjudication of the Court that the 
person concerned was in fact a partner. 
This provision, taken in conjunction with 
Sec. 51, leaves no doubt that the remedy 
by way of arrest is available for the en- 
forcement of the liability of the partners. 


16. My attention was drawn to 
a passage at page 334 of 12th edition of 
‘Lindley on Partnership’, The learned 
authcr considers the question of execu- 
tion against partners for the debts of the 
firm in the passage to which my atten- 
tion was drawn. There is, however, no 
enunciation of a principle by the author, 
which precludes the mode of execution 
by arrest for the recovery of.a partner- 
ship debt from an individual part- 
ner. The passage relied on by the 
learned counsel does not support his pro- 
position. At page 278 the learned author 
dealt with the question of liability of 
arrest. The view expressed by the 
author is that, if a creditor of a firm 
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obtained judgment against it and arrest- 
ed the partners and then let one of them 
go, the others were entitled to be dis- 
charged from custody. This implied 
that recourse to the mode of arrest is per- 
missible. It may be mentioned that in 
England arrest for debt is abolished now 
except in a few special cases. 


17. The position, therefore, is that 
there is no rule or provision of any spe- 
cial law displacing or overriding the 
effect of section 51, Civil Procedure 
Code. The result is that the application 
for arrest must be held to be maintain- 
able. It is then argued that the plaint 
asked for a decree personally against the 
petitioner but it was not granted. I do 
not agree with the construction placed 
by the learned counsel for the petitioner 
on the decree. The decree need not 
specify that the judgment-debtor is lia- 
ble to be arrested for the recovery of 
the debt. The normal provisions for the 
recovery of a decree for money laid 
down by the Code of Civil Procedure, 
would be applicable to such decrees un- 
less there is a clear provision to the 
contrary in the decree. I am unable to 
accept the submission of Mr. Suryana- 
rayana, that the decree disables the 
decree-holder from seeking execution by 
way of arrest of the judgment-debtor. 


18. It only remains to consider 
whether in the instant case, the Court 
was justified in directing the arrest and 
detention in prison of the petitioner. It 
must be remembered that there is a 
decree against the assets of the firm. The 
partnership is now represented by a 
receiver It is stated that the partner- 
ship owns an oil and rice mill and the 
business is now being carried on, on be- 
half of the firm under the supervision 
of the receiver. In answer to my query 
it was stated that the receiver has not 
deposited, in court in the action in which 
he was appointed, any sums of money. 
There is, therefore, no such fund availa- 
ble for the satisfaction of the decree. 
However, it is patent that the partner- 
ship has got assets of a considerably 
higher value than the amount due to the 
decree-holder as per the decree in ques- 
tion. The decree-holder made no at- 
tempt to proceed against the assets of 
the firm, nor has he made any earnest 
attempt to proceed against the assets of 
the petitioner. It is true that a decree- 
holder is not bound in the first instance. 
to seek satisfaction of the decree by pre- 
ceeding against the assets of the firm or 
of the petitioner. But the point to be 
considered is, whether the discretion to 
detain the judgment-debtor in prison is 
to be exercised in the circumstances of 
the case. As pointed out by me, when 
I dealt with the primary objection the 
court had not considered thoroughly and 
in all its bearings the question whether 
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the judgment-debtor ought to be detain- 
ed in civil prison for the realisation of 
the debt. 


There is no doubt some reference to 
the means of the judgment-debtor in one 
paragraph of the order of the lower 
court, But, in my opinion, the consi- 
deration of that question by the Court 
at that stage was inappropriate because 
the judgment-debtor has not been called 
upon to show cause why on the merits the 
application ‘should not be granted. The 
proper thing in the circumstances would 
be to remit the application for considera- 
tion to the lower court to give an op- 
portunity to the judgment-debtor to show 
cause against his arrest and detention in 
civil prison. The lower court failed to 
bear in mind that after the judgment- 
debtor was arrested and brought to the 
court, it was necessary to give him fur- 
ther opportunity to show cause against 
the detention in prison. In my opinion, 
there was no compliance with this 
requirement. The revision petition, is 
therefore, allowed but in the circumst- 
ances I make no order as to costs. The 
execution petition will now be consi- 
dered further by the lower court in the 
light of the observations made herein. 

Petition allowed. 
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M. J. Velu Mudaliar and another, 
Appellants v. Sri Venkateswara Finance 
Corpn. and others, Respondents. 

Appeal No. 308 of 1966, D/- 24-3- 
1970 against decree of Sub. J. Nellore,, 
D/- 25-2-1966. 

(A) Partnership Act (1932), S. 69 (2) 
— Person suing must have been shown in 
Register of firms as partner — Obiec- 
tion as to non-compliance with S. 69 (2) 
taken but not pressed — Suit held main- 
tainable. 


Under sub-sec. (2) of S. 69. which is a 
mandatory provision, the person suing asa 
Partner must have been shown in the 
Register of firms as a partner in the 
firm. Where the plaintiff had filed a 
certificate af registration of the firm and 
the defendants merely took the plea in 
the written statement that the prerequi- 
site condition was not observed but did 
not join in issue with the plaintiff, nor 
did they press for inclusion of it in issue, 
nor called upon the plaintiff to disclose 
the names of partners, the Court cannot 
be called upon to dismiss the suit on the 
ground that prerequisite conditions of 
Section 69 (2) were not complied with. 

(Para 1) 


The expression “suing as partners” 
in S. 69 (2) must be read and under- 


JN/JN/E629/'70/HGP/D 


64 A. P. [Prs. 1-5] M. J. V. Mudaliar v. S. V. Finance Corpn. 


stood in the light of the provisions of 
Order 30 Civil P. C. and the proof of the 
registration of firm is sufficient to over- 
come the hurdle interposed by S. 69 (2). 

Further, the conjunction “and” in 
S. 69 (2) should be construed in the dis- 
junctive sense and read as “or”. When 
it is read, the later part of S. 69 (2) 
would come into play only in those cases 
where a disclosure of names is made 
under O. 30 Civil P.C. AIR 1952 Nag 
57 & AIR 1965 Pat 426, Disting. & held 


obiter: (1962) 66 Cal WN 262, Disting. &° 


doubted. AIR 1964 Punj 270, Disting.; 
AIR 1952 All 695 & AIR 1944 Oudh 37 
& AIR 1954 Hyd 172, Rel. on. 
(Paras 17, 18, 19) 
(B) Partnership Act (19322), S. 69 — 
Suit by partner on behalf of firm — 
Defendant raising objection in written 
statement that provisions of S. 69 were 
not complied with — No issue urged by 
him on such plea — He could not be 
allowed to agitate it in gunes in ie of 
acquiescence on his part. (Para 6) 
(C) Partnership Act (1932), S. 69 (2) 
— Person suing must have been shown 
in Register of firms as partner in firm— 
Mode of proof of this fact not restricted. 
(Para 26) 
(D) Motor Vehicles Act, (1939) S. 31— 
Transfer of vehicle not intimated to 
Authorities — Transfer does not there- 
by become illegal — Only some penalties 
are imposed for non-intimation. 
(Para 21) 
(E) Motor Vehicles Act (1939), S. 94 
—Plying of vehicles by hirer on foot of 
hire purchase agreement is not illegal 
— No provision of Motor Vehicles Act is 
contravened by insurance of vehicles by 
hirer although ownership continues to 
vest in other party to agreement. (1970) 1 
Mad LJ 263, Rel. on. (Para 21) 
Cases Referred: Chronological Paras 
(1970) (1970) 1 Mad LJ 263 = 
1970 Acc. C. J. 18, Murthya- 


sami Gounder v. Thulasi Ammal 21 
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P. V. R. Sarma, for Appellants; M. V. 
Ramana Reddy for Sundar Ram 
Reddy, for Respondents. 


JUDGMENT: This appeal arises out 
of an action for recovery of money on 
foot of a hire purchase agreement enter- 
ed into by the defendants, who are father 
and son. The plaintiff is a firm styled 
“Sri Venkateswara Finance Corporation.” 
and is represented by three persons des~ 
cribed as managing partners. The case 
of the paintiff is that the ist defendant 
is the hirer and his son, the 2nd defen- 
dant is the guarantor, who are liable to 
make payments in 12 monthly instal- 
ments from 29-1-1963 and that there was 
default on the part of the defendants 
who paid only two paltry sums of Rupees 
500/- and Rs. 318/- and that the plaintiff 
had to pay insurance premium to the 
tune of Rs. 577/50 Ps. because of the 
omission of the defendants. Reimburse- 
ment is sought in respect of the insur- 
ance premium. The defendants failed to 
satisfy the liability on demand and hence 
the suit was filed. 


2. The defendants challenged the 
maintainability of the suit on the ground 
that the partnership was not registered 
under the Indian Partnership Act and 
that the names of the partners who are 
suing, were not entered as such in the 
certificate of registration. They deny 
that the transaction is one of hire pur- 
chase. According to them, the transac- 
tion was only one of loan. Thev pleaded 
that the motor vehicles belonged to them 
and that there could be no question of 
any hire purchase agreement. They stated 
that there was no valid transfer of 
ownership of the buses to the plaintiff- 
firm and the agreement was illegal. Thev 
claimed to have made a payment of 
Rs. 2,000/- for which no credit was given. 


3. The trial court overruled the 
defences and granted a decree to the 
plaintiff and this appeal is preferred by 
the defendants. 


4. The first contention urged by 
the learned counsel for the appellants is 
based on section 69 (2) of the Indian 
Partnership Act. It was pleaded by the 
defendants that the registration of the 
firm does not show that the plaintiffs 1 
to 3 are partners and it is not also shown 
whether there were any other partners. 
The registration of the firm is clearly 
proved by Ex. A-1. It is described as 
“a certified copy of acknowledgment of 
the registration of the firm.” It is not 
the registration certificate but it is an 
official intimation that Sri Venkates- 
wara Finance Corporation was register- 
ed as a firm on an application made to 
the Registrar of firms. 


5. There was a categorical plea 
that the names of the persons suing as 
partners were not found in the certificate 
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of registration. But, neither party to the 
suit made any attempt to prove the con- 
tents of the certificate of registration. 
The issue framed in the lower Court was 
focussed only on the controversy in 
respect of the firm’s registration. The 
defendants did not ask for an issue to be 
framed to cover their plea that the names 
of the partners suing on behalf of the 
firm were not found in the register. It 
appears to me that the defendants did not 
press their plea at the trial though in the 
argument reference was made to it. 


6. There was a lengthy argument 
in this appeal on behalf of the defend- 
ants that the requirements of S. 69 (2) 
were not satisfied and the suit was not 
competent. The terms in which the 
issue was cast and the range of the con- 
troversy in the lower Court suggest that 
the defendants were not keen on press- 
ing this aspect at the trial, even if thev 
did not formally abandon the plea. It is 
open to grave doubt whether it is per- 
missible for the defendants to agitate the 
question in this appeal having regard to 
their omission to ask for the settlement 


of the issue in express terms. Had the 
defendants urged that the issue should 
have been so worded as to make the 


entry of the names of the partners in 
the certificate of registration a provable 
fact, the position would have been dif- 
ferent. Then the plaintiff firm would 
have been duly alerted that the proof of 
the contents of the registration certifi- 
cate was a live or debated issue. In the 
face of an acquiescence on the part of 


the defendants in the limited scope of 
issue No. 2 it is not open to them to 
canvass the question in this appeal on 


the ground that the plaintiff-firm, failed 
to prove the fact in controversy. 


T. It is however, submitted by 
the learned Counsel for the appellants 
that section 69 (2) makes it incumbent 
on the plaintiff to satisfy the two rondi- 
tions mentioned therein, and that the suit 
must be held to be incompetent if the 
mandatory provisions are not proved to 
have been satisfied. The argument ad- 


vanced by the appellants is that no act- 


of the defendants can make a suit good 
or maintainable, which at its inception 
is bad. The consent of the defendants or 
their omission to raise a plea cannot en- 
able the court to make a decree in favour 
of the plaintiff unless the mandatory 
terms of the section are satisfied. It is 
true that an unregistered firm cannot 
maintain an action arising from a con- 
tract on behalf of a firm. Similarly, sub- 
section (2) enacts that the persons suing 
should have been shown in the register 
of firms as partners in the firm. The 
requirement contemplated by Section 
69 (2) is mandatory. But, when a Court 
is called upon to dismiss an action on 
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the ground that it is not competent as 
the pre-requisite conditions are unsalis- 
fied, the Court cannot fail to take into 
account the omission of a defendant to 
adduce evidence bearing on the ques- 
tion. The position in the instant case is 
that the defendants were merely con- 
tent with taking a plea in the written 
statement but did not join issue with the 
Plaintiff in respect of the plea: nor did 
the defendants press for the inclusion 
of the plea in the issue so as to focus 
the attention of the Court and of the 
plaintiff on the controversy. The defend- 
ants did not call upon the plaintiff to 
disclose the names of the partners. In 
the circumstances, there is no basis for 
the dismissal of the suit on the ground 
that the requirements of Section 69 (2) 
are not complied with. 


8. Even so, as the question has 
been argued at great length, I shall deal 
with it on merits. Learned Counsel for 
the appellants relied upon the decision 
in Firm Kapurchand Bhagaji v. Laxman 
Trimbak. AIR 1952 Nag 57 in support of 
his contention that the suit is not main- 
tainable. The facts in that case were 
that a suit was brought for recovery of 
money on the allegation that the plain- 
tiff was a registered firm and the manag- 
ing partner was Umedmal. Both the 
allegations were denied by the defend- 
ants. One of the partners was examin- 
ed as P.W. 1 and he gave oral testimony 
about the registration of the firm and of 
his status as the managing partner. The 
main question decided by the Nagpur 
High Court was, whether the oral testi- 
mony of P. W.1 was admissible as 
secondary evidence in proof of the fact of 
registration. It was held that it was not 
admissible. The register of firms wasa 
public document and the fact of regis- 
tration was held capable of being pro- 
ved only by production of a copy of the 
entry in the register of firms. The ap- 
plication for the admission of additional 
evidence was dismissed on the ground 
that no case for the reception of addi- 
tional evidence was made out. The dis- 
missal of. the suit by the High Court in 
revision was based on the ground that 
the registration of the firm was approv- 
ed. The learned Judge, who decided the 
revision petition then made an observa- 
tion that the plaintiff was not entitled to 
succeed even if the additional evidence 
was admitted because there was no: proof 
of the entry of the name of the manag- 
ing partner in the register of firms. This 
observation was clearly an obiter dic- 
tum and did not arise for consideration 
because of the rejection of the additional 
evidence and dismissal of the suit on the 
ground cf the insufficiency and inad- 
missibility of the oral testimony to prove 
the registration of the firm. 
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9. My attention was next drawn 
to Basant Lal y. Union of India, AIR 
1965 Pat 426, In that case in the first ap- 
pellate Court, documents were tendered 
by way of additional evidence to prove 
the fact of registration of the firm. No 
order, however, was passed on the ap- 
plication under Order 41, Rule 27 Civil 
Procedure Code. The appellate Court 
held that the suit was not maintainable 
for lack of proof that the names of the 
plaintiffs filing the suit were entered in 
the register of firms. The dismissal of 
the suit by the first appellate Court was 
upheld in second appeal by the Patna 
High Court. The view taken in second 
appeal was that there is no ground for 
the admission of additional evidence. The 
learned Judge that decided the appeal, 
however, observed that the registration 
certificate did not show that the names 
of the plaintiffs were entered in the 
register as partners of the firm. This 
decision also cannot be regarded as a 
direct pronouncement because the obser- 
vation was no more than an obiter dic- 
tum. It is however pertinent to note 
that certain dicta in this case implied that 
the fact that the names of the plaintiffs 
were entered in the register of firms was 
capable of being proved by evidence 
other than an extract from the register of 
firms. 


10. In Hansraj v. G. N. Champa- 
lal, 66 Cal WN 262 there was an elabo- 
rate review by Chatterjee, J. of the 
Calcutta High Court of several authori- 
ties bearing onthe question. The view was 
expressed that the provisions of S. 69 (2) 
are very stringent and a suit on behalf 
of a firm by certain persons mav be 
validly instituted provided the firm is 
registered and the persons suing prove 
that their names were shown in the regis- 
ter of firms as partners. The learned 
Judge distinguished, among other, the 
decisions in Sardar Singer Singh v. 
Sikri Brother, AIR 1944 Oudh 37 and 
M/s. Ram Kumar Ram Chandra v. 
Dominion of India, AIR 1952 All 695. 
The facts were that there were two part- 
ners in a firm of whom one died. 
The partnership was registered and 
the names of the two partners 
appeared in the register of firms. 
One of the partners died and his 
heirs were not brought on the said regis- 
ter The partneship was said to have 
continued its business with the heirs of 
the deceased partner. The question whe- 
ther the suit brought by the surviving 
partner and the heirs of the deceased 
partner was maintainable. The stand 
taken by the plaintiffs was that the 
heirs of the deceased partner had been 
taken in as partners. The dismissal of 
the suit was upheld on the ground that 
the heirs of the deceased partner having 
become partners by reason of the part- 
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nership agreement the omission of addi- 
tion of their names in the register of 
firms brought the case within the mis- 
chief of sub-section (2) of Section 69. It 
ls not easy to accept the premises on 
which the learned Judge’s decision rest- 
ed, namely, that the firm though con- 
sisting of two partners, continued to be 
in existence after the death of one of the 
partners. The names of the two persons, 
who constituted the firm at the incep- 
tion were shown in the register of firms; 
and this fact was not in dispute. Nor was 
there any controversy that the persons 
suing as the heirs of the deceased partner 
were his heirs. In the circumstances, 
the application of the bar under S. 69 (2) 
does not appear to ke in consonance with 
the intendment of the provision. The 
case dealt with by the Calcutta High 
Court related to the legal representa- 
tives of the deceased partner whose name 
was found in the register of firms. Whe- 
ther the case attracts the provisions of 
sub-section (2) of Section 69 is open 
to question. The facts of the present 
Case give rise to an altogether different 
situation. 


11. The learned counsel for the 
appellants also drew my attention to the 
decision in Firm Buta Mal v. Chaman 
Lal, AIR 1964, Punj 270. There it was 
laid down that when a suit was institut- 
ed in the name of a firm, the suit is in 
essence on behalf of the partners. All the 
partners, it was held, must he deemed 
to be the persons suing within the mean- 
ing of S. 69 (2). Therefore, where a cer- 
tain person who had been a partner from 
the beginning of the constitution of the 
firm was not shown as a partner in the 
register of firms, the suit was held to he 
incompetent, though the names of the 
partners actually suing were found in 
the register. To my mind, the ratio of 
this decision is not narrated bv the lan- 
guage of section 69 (2). The requirement 
of that section is limited to proof of an` 
entry relevant to the persons suing. But, `’ 
the learned Judges of the Punjab High 
Court have widened the scope of the 
rule far beyond the express terms of sub- 
“section (2) of sectiqn 69. 


12. It is now necessary to exa- 
mine cases on the other side of the line, 
on which reliance has been placed by the 
learned counsel for the respondent. The 
case which lends direct support to his 
argument is found in ATR 1952 All 695 
supra. In that case, a Division Bench of 
the Allahabad High Court came to the 
conclusion that where a plaintiff is des- 
cribed by the name of the firm and the 
plaint shows that the firm is suing 
through a partner, the suit is substan- 
tially one instituted by the firm under 
Order 30. Rule 1, C.P.C. The description 
or addition of the name of the partner 
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was held to be inconsequential and was 
ignored as redundant. The firm was in 
fact held to be the plaintiff, because 
Order 30, Rule 1, enables a suit being fil- 
ed in the name of the firm. On this 
hypothesis it was held that inasmuch 
as the plaintiff firm was registered under 
the Indian Partnership Act, the require- 
ments of Section 69 (2) were complied 
with and the plaint could not be reject- 
ed for want of a copy of a register of 
firms showing that the names of the 
partners suing as partners were shown 
as such in the register. 


13. Relying on this case, it is 
submitted on behalf of the respondent 
that the proof of the registration of the 
firm is sufficient to overcome the hurdle 
interposed by sub-section (2) of S. 69 as 
afirm may sue in its own name under 
Order 30, Rule 1 the only requirement is 
whether the registration of the firm is 
proved. There is no warrant for hold- 
ing that the addition of the names of the 
partners is requisite for maintaining the 
action. To insist upon the addition of 
the names of the partners is virtually to 
circumvent or set at naught the provi- 
sions of Order 30, Rule 1 of the C. P.C. 
As the maintainability of the suit brought 
in the name of a partnership firm can- 
not be doubted, it would follow that the 
only requirement that is to be made out 
is a registration of the firm. 


14. The learned Judges observed: 

“In the present case the firm was so 
described in the plaint, but the words 
‘through Ram Kumar adult. son of Sar- 
joo Prasad, caste Vaish residing at Naya 
Gung Kanpur, partner of the firm’ were 
added. In law this addition was unneces- 
sary and as such it can be treated as 
redundant and ignored. The above addi- 
tion does not and cannot alter the fact 
that the firm is. in fact, the plaintiff.” 
Later they proceeded to state: 


“It would thus appear that wherea 
suit is instituted in the name of a firm 
under Rule 1 of Order 30 C.P.C. it is 
really a suit by the partners of the firm 
collectively. The present suit was, there- 
fore, a suit by the firm and the addition 
of the words through so and so was 
redundant and of no consequence.” 

With respect. I am of opinion that the 


reasoning underlying this decision is 
unexceptionable. 
15. In AIR 1944 Oudh 37 (supra) 


the suit was brought by Sikri Brothers, 
Coal Merchants, through N. R. Nagpal, 
partner and Manager. Naenal verified the 
plaint under his signature and he des- 
cribed himself as the Manager and part- 
ner. The partnership was registered, but 
the name of Nagpal was shown in the 
register of firms as a partner of the Firm. 


M. J. V. Mudaliar v. S. V. 
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It was held by a Division Bench of the 
Oudh Chief Court that Sikri Brothers 
were the real plaintiffs and that the 
mere mention of the name of Nagpal 
through whom the suit was brought, did 
not make him the plaintiff and that the 
defect, if any was want of form and not 
of substance. 


Finance Corpn. 


16. The views - 


expressed by the 
Oudh Chief Court 


L and the Allahakad 
High Court were referred to in Firm 
Sunkari Yadgiri and Co. wv. Union of 
India, AIR 1954 Hyd 172 where a Single 
Judge of the Hyderabad High Court held 
that the production of a certificate show- 
ing the registration of a firm is sufficient 
in a case where the suit was instituted 
in the name of the firm without any 
further description of the partners suing 
on behalf of the firm. 


17. In construing the provisions of 
S. 69 (2) one should bear in mind the 
procedure contemplated by Order 30 for 
the institution of suits by or against 
firms. Rule 1 of the Order 30 enables a 
suit to be filed in the name of the firm 
and any party to a suit may in such a 
case aprly to a court for a statement of 
the names and addresses of the persons 
who were at the time of the accruing of 
the caus2 of action partners in such firm. 
If an application in that behalf is made 
the particulars have to be furnished and 
verified in such manner as the court may 
direct. Sub-rule (2) says that where per- 
sons sue ‘as partners in the name of the 
firm, any pleading or other document 
required by the Court to be signed, veri- 
fied or certified by the plaintiff or the 
defendant may be signed, verified or 
certified by any one of the partners 
suing in the name of the firm. The ex- 
pression “suing as partners” occurring in 
section -69 (2) of the Partnership Act, 
must be read and understood in the light 
of the provisions of Order 30. It is not un- 
reasonable to infer that the requirement 
contemplated by the later part of sub- 
section (2) of section 69 was intended to 
come into play only in cases where a 
disclosure of the names and particulars 
is called for in accordance with the pro- 
visions of Order 30. I am inclined to 
think that the conjunction ‘and’ in S. 69 
(2) has to be construed in the disjunctive 
sense. ‘The context in which the conjunc- 
tion is used seems to imply that the 
legislature used it in a disjunctive sense. 
If sub-section (2) is to be read as pre- 
scribing the two pre-conditions in all 
cases of suits brought in the name of the 
partnership firm the provisions of Order 
30 may be rendered nugatory, or ineffec- 
tive. But if the conjunction ‘and’ is con- 
strued in a disjunctive sense, and is read 
as ‘or’ the later part of sub-section (2) 
of section 69 would come into play only 
in those cases where a disclosure of the 
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names and particulars is made under 
Order 30, Civil Procedure Code. 


18. In (1962) 66 Cal WN 262 the 
contention was urged that the word ‘or’ 
should be substituted for ‘and’ in read- 
ing and construing sub-section (2). But 
the contention was repelled on the ground 
that there was no compelling necessity 
to interpret the word in a disjunctive 
sense. The learned Judge. however, did 
mot take into consideration ‘the provi- 
sions of Order 30. I am of opinion that 
the word ‘and’ occurring in sub-section 
(2) should be read as ‘or’. If this con- 
struction is adopted, it would follow that 
the expression ‘persons suing” as partners 
` of the firm could be made applicable 
only to the persons whose names are dis- 
closed as partners in accordance with the 
procedure laid down by Order 30. 


19. A review of all the authori- 
ties goes to show that it is only the obiter 
dicta of the decisions of the Nagpur and 
Patna High Courts that lend support to 
the contention advanced by the appel- 
lants. The case in AIR 1952 Nag 57 
supra is distinguishable for reasons al- 
ready indicated by me. Nor is the autho- 
rity in AIR 1964 Punj 270 suprain point. 
The Jast mentioned case rests on a con- 
struction of section 69 (2) which is too 
wide and does not give due weight to the 
actual phraseology employed in the sec- 
_ tion. The ratio of the decisions of the 

Oudh Chief Court and ithe Allahabad 
High Court is clearly applicable to the 
case on hand. The High Court of Hyde- 
rabad also shared that view. on the ap- 
plication of the principles laid down in 
AIR 1952 All 695 supra, I hold that that 
the suit is maintainable although the 
register of firms containing the names of 
the persons suing has not been produced 
by the plaintiff. 


20. The hire purchase agreement 
describes P.R.C. Reddi as the managing 
partner of Sri Venkateswara Finance Cor- 
poration. The hire purchase agreement is 
admitted to be true. in the reply notice 
given by the defendants as also in the 
written statement. It is thus admitted 
by the defendants that Sri Venkateswara 
Finance Corporation is represented by its 
managing partner P.R.C. Reddi who is 
described in the plaint as one of the 
managing partners. The provisions of 
section 69 (2) only postulate that the 
name of the persons suing must be shown 
to have been entered as partners in the 
register of firms. The mode of proof of 
that fact is not in any way restricted. It 
is consequently open to the plaintiff to 
adduce evidence that the name of a 
partner suing on behalf of the firm has 
been entered as such in the register of 
firms. Viewed in this angle, the require- 
ment of even the second part of S. 69 
(2) must be deemed to have been fulfill- 
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ed. The addition of the two other per- 
sons who are also described as managing 
partners must be disregarded as incon- 
sequential because the suit on behalf of 
the firm, if brought even by one of the 
managing partners, cannot be dismissed 
as incompetent. 


21. The next contention urged by 
the Jearned counsel for the appellants is 
that the hire purchase agreement is il- 
legal and cannot be sued upon. The il- 
legality vitiating the agreement has not 
been clearly formulated. All that he 
was able to urge is that the motor vehi- 
cles in question were previously owned by 
the defendants and that there was no 
valid transfer of the title to the plaintiff 
firm. I do not think this contention is 
well founded. The submission of Coun- 
sel is that there is a breach of the terms 
of section 31 of the Motor Vehicles Act. 
This contention rests upon the errone- 
ous reading of the Section. All that the 
section requires is that, after the trans- 
fer, the authorities concerned must be 
notified about the change of the owner- 
ship. If there is an omission in that 
regard, certain penalties are indicated. 
The omission to notify the change of 
ownership does not make the transfer it- 
self illegal. The view which I am inclin- 
ed to take on a construction of section 31 
is borne out by a decision of the Madras 
High Court Murthyasami Gounder v. 
Thulasi Ammal, (1970) 1 Mad LJ 263 
which I came across after the conclusion 
of the arguments. The learned Judge 
construed Section 31 in the sense that 
the transfer itself is not rendered illegal 
for contravention of the duty imposed 
upon the parties to the transfer. There 
is no substance in the argument that 
there was no valid transfer of the vehi- 
cle. Nor is there any foundation for the 
counsel’s submission that the delivery of 
the vehicle to the hireris illegal without 
an intimation of the transfer of owner- 
ship to the authorities concerned. The 


plying of the vehicles by the hirer on 
foot of the hire purchase agreement is 
not illegal and no provision of the 


Motor Vehicles Act is contravened by the 
insurance of the vehicles by the hirer 
although the ownership continues to 
vest in the other party to the agreement. 


22. It is then urged that the 
amount actually lent was only Rs. 9,500/- 
and not Rs. 10,400/- as claimed by the 
plaintiff. There is an admission that 
Rs. 10,450/- was lent in paragraph (5) of 
the written statement. In view of this 
admission, no weight can be attached to 
Ex. A. 2. Further the document relied on 
by the Counsel for the appellants shows 
that the total amount due was Rupees 
10,450/- because of the addition of the 
insurance charges to the cash that was 
advanced to the hirer, 
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- 23. There is no substance in the 
other contentions urged by the learned 
counsel for the appellants. 

24. The appeal fails 


missed with costs. 
i Appeal dismissed. 


and is dis- 
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Annapurna Match Industries, Cud- 
dapah, Petitioner v. The Union of India 
and another, Respondents. 


Writ Petn. No, 627 of 1967, D/- -6-4- 
1970. $ : 


(A) Constitution of India, Art. 14 — 
Central Excises and Salt Act (1944), S. 3 
read with Sch. 1, Item 38 — Central Ex- 
cise Rules (1944), R. 8 (1) — Notifica- 
tion under, issued by Central Govern- 
ment on 30-4-1966, Notification No. 75, 
Proviso Cl. (7) — Violative of Art. 14— 
It has no reasonable nexus to object 
sought to be achieved by Act. 


The discrimination made, by Cl. 7 
of the proviso of Notification No. 75 D/- 
30-4-1966 issued by the Central Govern- 
ment under R. 8 (1) of the Central Ex- 
cise Rules, between the factories simi- 
larly placed is violative of Art. 14 of the 
Constitution. (Para 6) 


Under Table I of the Notification 
such of the Manufacturers whose output 
fn 1964-65 did not exceed 75 million 
matches (as per category ‘D’) are made to 
pay the lowest rate of Rs. 3.75 per gross. 
But the manufacturers who have not 
cleared any goods during the financial 
year for which they had licence have to 
Pay at the rate of Rs. 4.40 per gross as 
per clause 7 of the proviso of that Noti- 
fication. This levy has no reasonable 
nexus to the object sought to be achiev- 
ed by the Act. It is utterly unrelated to 
the scheme of levy of Excise duty based 
on the output of a particular factory. It 
runs counter to the object of the categori- 
sation of the factories based on their out- 
put. Any such imposition of a higher 
duty would actually amount to the levy 
of a penalty for non-production of the 
matches which is not the object of the Act 
or even the Notification. (Paras 2, 6) 


(B) Constitution of India, Article 14 
— Central Excises and Salt Act (1944), 
Section 3 read with Schedule I Item 38— 
Central Excise Rules (1944), R. 8 (1) — 
Notification under, No. 75 dated 30-4- 
1966, proviso, Cls. 4 and 6 — Validity of 
— Violative of Art. 14 — Clauses result 
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in imposition of higher duty on factories 
similarly placed and authorises execu- 
tive to treat them differently — Thus 
deny equal protection of laws guaranteed 
under Art. 14 — Exposing of factories of 
same category to a higher rate on mere 
circumstance of licence for such factory 
as having been applied for before or 


after 1-4-64 jis- wholly unrelated to 
objects of Act: (1935) 297 U. S. 266, Rel. 
on. (Para 10) 


(C) Constitution of India, Arts. 226, 
265 — Central Excise Rules (1944), R.8 
(1) — Notification under, No. 75 D/-30- 
4-1966, Proviso, Cls. 4, 6, 7 — Imposi- 
tion and collection of duty under Cls. 4, 
6 and 7, held to be without jurisdiction 
and unauthorised by law — Duty collect- 
ed under such a void provision — Au- 
thorities cannot be allowed to appropri- 
ate the duty so collected — Petitioner is 
entitled to order for refund of duty 
collected from him. (Para 12) 
Cases Referred: 
(1935) 297 US 266 = 80 L Ed 675, 
May Flower Farms Inc. v. Peter 
G. Ten 


Chronological Paras 


_ S. Dasaratha Rami Reddy, for Peti- 
tioner; Jaleel Ahmed, Central Govt. 
Standing Counsel, for Respondents. 


_ MADHAVA REDDY, J: The peti- 
tioner applied for a licence to manu- 
facture safety matches on 2-1-1965 and 
was granted the same on 10-2-1965 by 
the Superintendent of Central Excise, 
Cuddapah. The production of matches 
however commenced in the month of 
October, 1966 and the first clearance was 
effected on 29-12-66 after paving Excise 
Duty. The petitioner produced nearly 
$00 gross match boxes. Under item 38 
of Schedule 1 to the Central Excises and 
Salt Act, 1944 read with Section 3 of the 
Said Act matches are excisable to duty 
at a maximum rate of Rs. 0-65 p. per 
thousand matches. Under section 3 (3) 
the Government is empowered to fix 
different tariff values for .different clas- 
ses or descriptions of the same article. 
Rule 8 (1) of Central Excise Rules, 1944 
framed under the Central Excises Act 
empowers the Central Government to 
exempt any excisable goods from the 
whole or any part of the duty leviable 
on such goods. The Central Govern- 
ment in exercise of powers conferred by 
Rule 8 (1) of the Central Excise Rules and 
in supersession of Notification No. 97/64 
Central Excise dated 17-4-1966 issued 
Notification No. 75 dated 30-4-1966 re- 
classifying the manufacturers of matches 
and fixing different rates of duty for 
matches cleared by different categories 
of factories. The said notification in so 
far as it is relevant for our purpose reads 
as follows: 5 





70 A. P. [Pr. 1] A. Match Industries 


Government of India. 


Ministry of Finance (Dept. 

and Insurance) 

Abe Notification No. 75, dated 30th April, 
6. 


In exercise of the powers conferred 
by Sub-Rule (1) of Rule 8 of the Central 
Excise Rules, 1944 and in supersession of 
the Notification of the Government of 
India in the Department of Revenue and 
Company Law in the Ministry of Finance 


of Revenue 


v. Union of India A.I. R. 


No. 97/64 Central Excises, dated the 17th 
April, 1964, the Central Government 
hereby exempts matches specified in 
Column (2) of the Table 1 below, falling 
under item No. 38 of the First Schedule 
to the Central Excises and Salt Act, 1944 
(1 of 1944) and cleared by any manufac- 
turer for home consumption during any 
financial year, from so much of the duty 
of excise leviable thereon as is in excess 
of the rate specified in the correspond 
ing entry in column (8) of the said 


(contd. in Col, 2) table: 
TABLE—L 
Category. Specification of matches. Rates. 
(1) (2) (3) 
A. Matches cleared for home-consumption from a factory the output of 
which in the financial year 1964.65 exceeded 4,000 million 
matches. i Rs. 4-60 
B. Matches cleared for home-consumption from a factory the output of 
which in the financial year 1964.65 exceeded 500 million 
matches, but did not exceed 4,000 million matches: 
(i) on the first 4,000 million matches cleared ; Re. 4.40 
(ii) on matches cleared in excess of 4,000 million and upto 8,000 : 
million matches. 4.50 
0. Matches cleared for home-consumption from a factory the output of 
which in the financial year 1964.65 exceeded 75 million matches, 
but did not exceed 500 million matches: 
(i) on the first 500 million matches cleared ; 4.10 
(ii) on matches cleared in excess of 500 million and upto 750 
million matches. 4.25 
D. Matches cleared for home-consumption from a factory the output of 
which in the financial year 1964.65 did not exceed 75 million 
matches : 
(i) on the first 75 million matches cleared ; 3.75 
(ii) on matches cleared in excess of 75 million and upto 100 million 
matches. 3-00 
Provided that : 
(1) = © © 08 Svensese8 
(1) (a) (b) oot oeeses 
(2) and (3) ane 


(4) The category of the factory for the first financial year of production in respect of 
which the manufacturer applied or applies for a licence or or after the 1st April 1964, shall be 
determined on the basis of the estimated production in his factory calculated pro rata for the 
whole financial year : and if the production fcr the financial year so estimated does not exceed 
4,000 million matches and if the matches to be manufactured are those, the splints of which 
are not to be made of bam? oo or the boxes of which are not to be made of cardboard of bamboo 
veneers, the manufacturers shall pay duty on such matches at the rates set out in Table—I 
below :— 


TABLE—TI. 
Description. Category. Rate of duty. 
(1) (2) (3) 
*** eK IK 
Factory whose estimated production during financial D Rs. 4-10 on the Clearance 


year does not exceed 75 million matches. upto 75 million matches. 


` If the actual output of such factories in category B or category C or category D of the 
paid Table II exceeds in a financial year 4,000 million, 500 million or 75 million as the case 
may be, the duty on the entire quantity of matches cleared for home consumption in that 
financial year, shall be paid at the rate set out in Table IIL, 
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TABLE—IM. 


Category according 


to Table II. boxes of 50 matches). 
(1) (2) 
B. Rs. 4-60 
0. 4.50 
D. 4.40 
4.25 
(5) eK 


Rate of duty (per gross 


Condition. 


(3) 
Tf clearances exceed 4,000 million matches. 
If clearances exceed 600 million but do 
not exceed 4000 million matches. 
If clearances exceed 100 million but do 
not exceed 500 million matches. 
If clearances exceed 75 million but do 


not exceed 100 million matches. 
RH OK 


{6) Any manufacturer who applied or applies on or after the Ist April 1964, fora 
licence to mannfacture matches in his factory an the rate of duty applicable for the first 
financial year of pro luc ion has been determined in the manner laid down in Clause (4) shall 
in any subsequent financial year pay duty at the respective rates shown in Table IV below :— 


TABLE—IY. 


Description. 
(1) 


Rate of duty (Rs. per gross 
boxes of 50 matches. 


(2) 


Where the output in the relevant preceding financial year— 


(i) did not exeee1 100 million matches ; 


Rs. 4-10 


(ii) exceeded 100 million but did not exceed 750 million 


matches ; 


4.40 


(iii) exceeded 750 million matches but did not exceed 


4,000 million matches. 


4.50 


(7) In respect of a factory from which no matches are cleared during a financial year 
for which it had a licence, notwithstanding anything hereinbefore contained, the manufacturer 
shall pay at the rate appropriate to a B category factory referred to in Table I on matches 
cleared therefrom for home consumption during the following financial year : 


(8) to (10) a 

2. The output of the petitioner 
did not exceed 75 million matches per 
year and the production itself commenc- 
ed only in October, 1966. Under Table 
I of the Notification such of the Manu- 
facturers whose output in 1964-65 did not 
exceed 75 million matches are made to 
pay the lowest rate of Rs. 3-75 per gross. 
But the manufacturers who have not 
cleared any goods during the financial 
year for which they had licence have to 
pay at the rate of Rs, 4-40 per gross as 
per clause 7 of the proviso of that Noti- 
fication. In view of clauses 4 and 6 of 
the proviso the manufacturers who 
applied for licence on qr after 1-4-1966 
are liable to pay at the rate of Rs. 4-10 
per gross while the manufacturers who 
applied for licence before 1-4-1966 and 
cleared matches during the financial vear 
are liable to pay only Rs. 3-75 per gross. 
The Range Officer, Central Excise. Cud- 
dapah Circle, 2nd respondent herein ap- 
plying Cl. 7 of the Notification levied Ex- 
cise duty on the petitioner at the rate of 
Rs. 4-40 per gross which is the rate ap- 
plicable to category ‘B’ mentioned in 
Table No. 1 of the Notification rejecting 
the petitioner’s plea that it belonged to 
category ‘D’ thereof in view of the 
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fact that there was no clearance in the 
year 1964-65. 


3. The petitioner also states that 
on and from 1-4-1967 the respondent is 
likely to apply Cl. (4) of the said Noti- 
fication and collect Rs. 4-10 per gross 
towards Excise Duty from him. In this 
Writ Petition it is contended that Cla- 
uses 4, 6 and 7 of the Proviso of the 
Notification are arbitrary and umreason- 
able and make hostile discrimination 
which is violative of Art. 14 of the Con- 
stitution of India. It is also contended 
that these clauses infringe the funda- 
mental rights guaranteed to the peti- 
tioners under Art. 19 (1) (£) and (g) of 
the Constitution. Under Rule 52, unless 
the duty is paid in accordance with the 
said Notification the goods are not allow- 
ed to be cleared. Therefore the peti- 
tioner has beén paying the duty and has 
been clearing the goods. It is contended 
that though the petitioner has a right of 
appeal and revision under sections 35 
and 36 of the Act against the assessment 
orders, those alternative remedies are not 
effective as the Departmental Authori- 
ties created under the Act cannot go into 
the Constitutional validity of the provi- 
sions of the Act or Rule or the Notifi- 
cation made thereunder, and has there- 
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fore, invoked the jurisdiction of this Court 
for declaring Clauses 4, 6 and 7 of the 
Notification No. 75 Central Excise D/- 30-4- 
66 as void and to restrain the respondents 
from giving effect to the aforesaid 
clauses and to direct refund of Excise 
Duty collected from the petitioner from 
27-12-1966 in pursuance of the aforesaid 
Clauses, 


4, Under the said Notification for 
the puspose of levy of Excise Duty 
matches produced by various Factories 
are categorised on the basis of the out- 
put of the Factory during the financial 
year 1964-65. Category “A” comprises 
of matches cleared for home consump- 
tion from a factory, the output of which 
in the Financial year 1964-65 exceeded 
4,000 million matches. The exigible duty 
leviable onsuch matchesis Rs. 4-60 per 
gross boxes of 50 matches. Category ‘B’ 
comprises of matches cleared from a Fac- 
tory whose output exceeded 500 million 
matches but did not exceed 4,000 million 
matches. On the matches cleared in ex- 
cess of 4,000 and up to 8,000 million 
matches, it is Rs. 4.50 per gross. Cate- 
gory ‘C’ comprises of matches cleared 
from a factory whose output exceeded 75 
million matches but did not exceed 500 
millions. The duty payable by such fac- 
tories on the first 500 million matches 
cleared is Rs. 4-10 while on the matches 
cleared in excess of 500 million and up- 
to 750 million matches is Rs. 4-25 per 
gross. Category ‘D’ is of matches clear- 
ed from factories whose output did not 
exceed 75 million matches during the 
financial year. On the first 75 million 
matches cleared a duty of Rs. 3.75 per 
gross is required to be paid while on 
matches in excess of 75 million and up- 
to 100 million matches a duty of Rupees 
3-00 per gross is payable. 


15. In view of the above classifi- 
cation, a factory like that of the peti- 
tioner whose production during 1964-65 
did not exceed 75 millions of matches 
falls under Category ‘D’. It was there- 
fore, liable to pay at the rate of Rs. 3-75 
per gross on the first 75 million matches 
cleared by it. Clause (7) of the proviso 
lays down however that in respect of a 
factory from which no matches are clear- 
ed during a financial year for which it 
had a licence, notwithstanding anything 
in the said Notification, the manufact- 
urer shall pay at the rate appropriate to 
a ‘B’ category referred to in Table No.1 
on matches cleared therefrom for home 
consumption during the financial vear. 
As already stated the petitioner factory 
although it had a licence during the 
financial year 1964-65 did not commence 
production till October, 1966. Therefore, 
it was a factory from which no article 
was cleared during the financial year 
1964-65. Therefore, it was placed under 
an obligation to pay the rate appropriate 
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applicable to a ‘B’ Category factory 
referred to in Table J, ie. at the rate of 
Rs. 4-40 per gross on the first 4.000 
million matches , cleared, on matches 
cleared by it for home consumption 
oe the following financial year i. e. 


6. In the counter affidavit noth- 
ing further is stated to justify this dis- 
crimination than that all manufacturers 
that fall under clause (7) of the proviso 
to the said Notification are treated alike 
and the rate prescribed has a reasonable 
nexus to the object sought to be achiev~ 
ed. We are unable to agree. The fac- 
tories which fall within category ‘D’ in 
view of their output during the finan- 
cial year 1964-65 constitute a single class 
even according to the notification. Once 
the categorisation of factories for the 
purpose of levying excise duty on mat- 
ches produced by them is made on the 
basis of their output, it is rather diffi- 
cult to understand the basis of discrimi- 
nation made by clause (7) of the proviso. 
As a result of that clause Factories simi- 
larly placed are made liable to pay higher 
duty merely because during the finan- 
cial year 1964-65 such factory similarly 
placed did not clear any matches. If the 
categorisation is intended to levy duty 
commensurate with the capacity of pro- 
duction and higher excise duty is levia- 
ble on matches produced by bigger fac- 
tories, then the levy of a higher duty on 
a factory which has not been able to 
produce any matches during financial 
year 1964-65 and the duty leviable should 
have been even less and not more (sic). 


The authorisation of levy duty on 
factories of category ‘D’ at the higher 
rate applicable to factories of category 
‘B’ is absolutely unreasonable and arbi- 
trary. This levy has no reasonable nexus 
to the object sought to be achieved by 
the Act. It is utterly unrelated to the 
scheme of levy of Excise duty based on 
the output of a particular factorv. In 
fact it runs counter to the object of the 


categorisation of the factories based on 
their output. Any such imposition of a 
higher duty on factories which fall 


within category ‘D’ but which have not 
cleared any matches during the finan- 
cial year 1964-65 would actually amount 
to the levy of a penalty for non-produc- 
tion of the matches which is not the 
object of the Act or even the Notifica- 
tion. The Notification merely contem- 
plates imposition of duty based on the 
output during the Financial year 1964-65 
and does not contemplate the levy of any 
penalty. But in actual working the fac- 
tories which did not clear any matches 
during the Financial year 1964-65 thoush 
belonging to category ‘D’ would have to 
pay a higher duty than the other factories 
falling under the same _ catesorv: thev 
have to pay Rs. 4-40 per gross as against 
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Rs, 3-75 per gross. This discrimination 
between the factories similarly placed is 
violative of Article 14 of the Constitu- 
tion of India and must therefore be 
struck down as void. 


7. Clauses 4 and 6 of the proviso 


of that notification are also impugned as 


violative of Article 14 of the Constitu- 
tion. 


8. Under the said clauses fact- 
ories falling within categories ‘B’ ‘C’ 
and ‘D’ of Table I of the said notifica- 
tion are reauired to pav a higher rate 
of duty on the matches cleared by them 
if the manufacturer thereof had applied 
for licence on or after 1-4-1964 than what 
a factory of that category is required to 
pay under Table I. In view of Clause 4 
above, so far as factories of category ‘D’ 
are concerned if it is a factory for which 
license was obtained on or after 1-4-64, 
for the first financial year, it has to pay 
at Rs. 4-10 per gross as provided in Table 
II and in view of clause 6 it has to pay 
in any subsequent financial vear at 
Rs. 4-10, Rs. 4-40 or Rs. 4-50 as the case 
may be as provided in Table IV denend- 
ing on the total quantity of matches 
cleared. On the other hand factories of 
the same category clearing the same 
quantity of matches during the same 
period, if they had applied for a license 
earlier than 1-4-64, they would be en- 
titled to clear the matches by paying 
duty only at Rs. 3-75 or Rs. 3-00 per gross 
as provided in Table I. This difference 
in the duty payable by factories of the 
same categories for the same goods during 
the same period is made to depend sole- 
ly on the fact whether licence for the 
factory was applied before or after 1-4- 
64. For this discrimination also there 
appears to be no reasonable basis. 


All that is stated in the counter affi- 
davit is thatthe year 1964-65, was adopted 
asthe base year as the Tariff Commission 
had recommended the rates of duty 
mentioned in Table I of the Notification. 
That may be a justification for catego- 
rising the factories into “A, B, C and D’ 
on.the basis of their respective produc- 
tion in the year 1964-65. 


This categorisation made in Table I 
fs not impugned in this petition as vio- 
lative of Article 14. In fact that classi- 
fication is accepted as valid and the ex- 
clusion of factories falling under Cate- 
gory ‘D’ of Table I from that category 
and not allowing them to pay the duty 
stipulated in table I for such factories 
and requiring them to pay higher duty 
specified in Tables II and IV as per cla- 
uses 4 and 6 of the proviso, mere- 
ly on the fortuitous circumstance of 
the license for such factories being 
applied on or after 1-4-1964 is attacked 
as hostile, arbitrary and unwarranted 
discrimination having no nexus to the 
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object sought to be achieved. The fact 
that Taciff Commission recommendations 
were made in 1964-65. or that rates of 
duty were fixed with reference to the 
quantity of production of that year can 
hardly be justification for excluding fac- 
tories of Category ‘D’ that have applied 
for a licence after 1-4-64 from the benefit 
of paying lesser duty as provided in 
Table I. Neither any reasons are men- 
tioned in the affidavit, nor is the renort 
of the Tariff Commission placed before 
the Court to ascertain if there is any 
material to justify the fixation of 1-4-64 
as the dividing line between factories of 
the same category. The learned stand- 
ing counsel also has not been able to 
suggest any grounds to sustain this dis- 
crimination. We are also unable to dis- 
cern any reasonable basis for not treat- 
ing factories of the same category alike. 


9. In Mayflower Farms, Inc. v. 
Peter G. Ten Eyck. (1935) 297 U.S. 266- 
278 = €0 L. Ed. 675, the Supreme Court 
of the United States dealing with a pro- 
vision o a State Milk Control Law (The 
Milk Control Act of 1933 as amended 
and re-enacted in 1934) denying to persons 
embarking in the business of milk dealer 
after the date when the Act took effect, 
the benefit of a differential in the mini- 
mum price at which dealers may sell 
milk to stores, and stores may sell to 
consumers, in favour of milk dealers not 
having = well advertised trade name, 
held thet it denied the equal protection 


of the laws where it is not shown to 
have any relation to public health. or 
welfare or to operate to discourage 


monopoly or to be aimed at any abuse 
cognizable by law in milk business. It 
also further held that in the absence of 
any suck showing, the Court has no right 
to conjure up possible situations which 


. might justify the discrimination. In that 


view the classification was held to be 
arbitrary and unreasonable and that it 
denied the equal protection of law. 


10. We find ourselves in respect- 
ful agreement with that view. Exposing 
the factories of the same category to a 
higher rate of excise duty on the mere 
circumstances of licence for such factorv 
as having been applied for before or 
after 1-464, is wholly unrelated to the 
objects of the Act. It is not calculated to 
prevent the breach of any law or aimed 
at advancing public welfare. Clauses 4 
and 6 of the proviso result in the impo- 
sition of higher duty on factories simi- 
larly placed and authorise the executive 
to treat them differently and thus deny 
the equal protection of laws guaranteed 
under Art. 14 of the Constitution. They 
must therefore be struck down as void. 


11. It may not be out of place to 
mention that this hostile discrimination 
was done away with subsequently by 
Notification No. 1315 dated 8-6-1967. 
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12. The imposition and collection 
of the duty under Clauses 4, 6 and 7 must 
therefore be held to be without jurisdic- 
tion and not authorised by law. The res- 
pondents cannot be allowed to appropri- 
ate the duty so collected. As the duty 
was collected under a void provision the 
petitioner is also entitled to an Order for 
refund of the duty collected from him by 
the respondents. 


13. The writ Petition therefore 
succeeds and is accordingly allowed with 
costs. Advocate’s fee Rs. 100/-. 


Petition allowed- 
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(V 58 C 14) 


SAMBASIVA RAO AND 
“KUPPUSWAMI, JJ. 


Chitturi Perraju and another. Ap- 
pellants v. Yednapudi Venkamma and 
others, Respondents. 


Letters Patent Appeal No. 177 of 1964 
and A. A.A. O. Nos. 14, 48 and 49 of 1968 
and Civil Misc. Petn. No. 10875 of 1966. 
D/- 21-8-1969, against decree and Judg- 
ment of High Court in A. A. A. O. No. 
38 of 1961, D/- 26-10-1964. 


(A) Civil P. C. (1908), S. 11 — Exe- 
cution proceedings — Principle of res 
judicata applies to such proceedings. 

(Para 5) 

(B) Civil P. C. (1908), S. 11 — Res 
judicata — Eessential conditions to con- 
stitute bar of res judicata. 

To constitute a matter res judicata 
the following conditions must exist: 

1) The matter directly and substan- 
tially in issue in the subsequent proceed- 
ing must be the same which was direct- 
ly and substantially in issue either 
actually or constructively in the earlier 
proceedings. 

2) The former proceeding must have 
been one between the same parties or 
between parties under whom they or any 
of them claim. 

3) The parties must have litigated 
under the same title in the former pro- 
ceedings 

4) The court which decided the for- 
mer proceeding must have been a Court 
competent to try the subsequent pro- 
ceeding or the proceeding in which such 
issue is subsequently raised. 

5) The matter directly and substan- 
tially in issue in the subsequent proceed- 
ing must have been heard and finallv 
decided by the court in the earlier pro- 
ceeding. (Para 6) 

(C) Civil P. C. (1908), S. 11 — “Heard 
and finally decided” — Execution peti- 
tion — Order of dismissal merely saying 
that fresh execution might be filed after 
disposal of pending petition for amend- 
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ment of schedules in decree — Order is 
practically in the nature of return of 
petition for want of certain particulars— 
Order is not one which finally decided 
the matter in dispute after hearing par- 
ties: (1899) ILR 21 All 505 (PC) & AIR 
1942 PC 8, Applied. (Paras 8, 9) 


(D) Civil P. C. (1908), S. 11— “Heard 
and finally decided” —- Petition for 
amendment of decree schedule dismissed 
without going into merits on sole ground 
that court had no jurisdiction to enter- 
tain it — Cannot operate as res judicata. 

(Para 10) 

(E) , Evidence Act (1872), S. 95 — 
Description of property in document — 
Boundaries given with precision — Boun- 
daries prevail even if there is some dis- 
crepancy about actual extent of land. 


, (Para 15) 
(F) Civil P. C. (1908), S. 47 and O. 20 
R. 18 — Preliminary compromise decree 


‘for partition — Executability. 


Where the preliminary decree not 
only declares the rights of the parties to 
the respective shares, but also empowers 
them to effect a division of the proper- 
ties in accordance with the provisions 
of the preliminary decree between them- 
selves if possible, and with the aid of 
the Court if necessary, by having a final 
decree passed, and further provides for 
payment of mesne profits till delivery 
of possession which shall be determined 
by court in appropriate proceeding, the 
decree is not merely declaratory but is 
executable. At any rate if a final decree 
is passed in terms thereof it is certainly 
executable. (Para 23) 


(G) Civil P. C. (1908), O. 23, R. 3 
— Consent decree — Executability. 

Where the operative part of the 
decree gives effect to terms of a compro- 
mise which do not relate to the suit the 
executing court cannot refuse to execute 
the decree. The reason is that such an 
objection cannot be raised in the execut- 
ing Court but must be raised by way of 


appeal. AIR 1960 Andh Pra 56. Foll 
Conflict of decisions pointed out. 
(Para 26) 


(H) Civil P. C. (1908), Ss. 151, 152 
and 153 — Amendment of consent decree 
— Can be done only by consent of par- 
ties if amendment is substantial — Cor- 
rection of clerical mistake — Mutual 
mistake as to misdescription of property 
by both parties to compromise — Court 
has power to correct it under Sec. 152. 

A consent decree can be amended 
only by agreement between and consent 
of parties and cannot be corrected by the 
Court exercising its jurisdiction under. 
Sections 151 to 153, if itis a substantial 
correction that is sought. If, on the other 
hand, the correction is only of a clerical 
error, committed by a mutual mistake of 
parties in preparing their compromise 
petition there is no reason why it should 
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not come within the purview of Sec. 152, 
Civil P. C. In that case, what the Court 
has to examine is whether it is a clerical 
error and whether it has crept into the 
record on account of a mutual mistake 
of both the parties to the compromise. 
When these requirements are satisfied, 
there is no doubt that the Court has 
jurisdiction to correct such an accidental 
error in the record. AIR 1962 AP 412 
& AIR 1963 SC 1879 & A. S. No. 211 of 
1959, D/- 25-2-1963 (A. P.), Rel. on. 

(Para 30) 


(I) Civil P. C. (1908), Sec. 152 — 
Clerical error — Compromise decree 
giving careful description of property 
including boundaries — But lands re- 
ferred by old survey numbers when 
new survey numbers had come into 
vogue — Error creeping in decree due 
to such mistake in schedules attached to 
compromise petition — It is a clerical 
error and can be corrected under S. 152 
without rectifying errors in schedules to 
compromise petition under Section 31 
Specific Relief Act, 1877 — AIR 1948 
Mad 13, Distinguished. (Para 34) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 1879 (V 50) = 

1962-2 SCR 753, Sheodhyan Singh 

v. Sanichara Kuer 32 
(1963) A. S. No. 211 of 1959, D/- 

25-2-1963 (A. P.), Sri Rajiah 

Rao Pradyumna Krishna Mahi 

pathi Suryarao Bahadur v. Sri 

Rao Papayyamma Rao 33 
(1962) AIR 1962 Andh Pra 412 

(V 49) = 1962-1 Andh WR 223, 


aaa v. Pullaiah mA 
Che 
(1960) wen 1960 Andh Pra 56 (V 47), 
arak Chandas v. Hyderabad 
a Bank 25 


(1950) ATR 1950 Mad 751 (V 47) = 
1950-1 Mad LJ 120. Krishna 
Poduwal v. Lakshmi Nathiat 38 

(1949). AIR 1949 Mad 282 (V 36) = 
1948-2 Mad LJ 301. Katamraju v. 
Paripurnanandam 37 

(1948) ATR 1948 Mad 13 (V 35) = 
1947-2 Mad LJ 72, Ramakrishnan 


v. Radhakrishnan 35. 36. 38 
(1946) 50 Cal WN 447, Ranjit Singh 
v. Gobardhan Chandra 25 


(1945) AIR 1945 Bom 20 (V 31) = 

46 Bom LR 718, Vyasacharya v. 

Daji Baba 6 
(1942) AIR 1942 PC 8 (V 29) = ILR 

(1942) 2 Cal 1, Chandra Singh v. 

Midnapur Zamindari Co. 8 
(1941) AIR 1941 Nag 197 (V 28) = 

196 Ind Cas 232, Shankar Bala- 

a S Shree Gopal Krishna 

Sanst 25 
(1939) TR 1939 All 454 (V 26) = 

ILR (1939) All 435, Balesar Misir 

v. Tekesar Misir 25 
(1937) AIR 1937 Mad 511 (V 24) = 

1937-2 Mad LJ 296, Alluri Bapanna 

v. Innuganti. Vengayya 


Perraju v. Venkamma (Sambasiva Rao J.) 


[Pr. 1] A. P. 75 


(1937) 1987 Mad WN 465, Alagappa 
Chettiar v. Somasundaram Chet- 


tiar 
(1936) AIR 1936 Cal 446 (V 23) = 

ILR 63 Cal 750 Makhan Lal v. 

Khaghendranath ; 25 
(1934) AIR 1934 Lah 623 (V 21) = 

154 Ind Cas 185, Lal Singh v. 

M. Chan Singh 25 
(1934) AIR 1934 Pat 203 (V 21) = 

ILR 13 Pat 17, Md. Ismail v. Bibi 

Shaima 25 
(1933) AIR 1933 All 649 (V 20) = 

DR 55 All 775 (FB), Shyam Lal 

M. Shyamlal 25 

(1932) AIR 1932 Bom 466 (V 19) = 

139 Ind Cas 830, Vishnu v. Rama- 

chandra 25 
(1931) AIR 1931 Mad 260 (V 18) = 

61 Med LJ 805, Se aenet Avene 

Rao v. Purnayy: 36 
(1919) AIR 1919 BC 79 (V 6) = ILR 

47 Cal 485, Heamanta Kumari 

v. Mindapur Zamindari Co. 25 
(1919) AIR 1919 Mad 305 (V 6) = 

53 Ind Cas 354, Raja Gopalan v. 

Subbarama 25 
(1918) AIR 1918 Pat 67 (V 5) = 47 

Ind Cas 154, Ritu Kuer v. Alakh- 

deo Narain Singh 5 
(1917) AIR 1917 Teh 282 (V 4) = 

1917 Pun Re 78, Hari Chand v. 

Magi Mal 25 
(1915) AIR 1915 Mad 210 (V 2) = 

ILR 33 Mad 959, Sabapathi v. 

Vanmahlinga 25 
(1909) ILR 36 Cal 193 = 5 Cal LJ 

611, Gurdeo Singh v. Chand- 

rikah Singh 25 
(1907) ILR 30 Mad 421 = 17 Mad 

LJ 255, Meenakshi Devasthanam, 

Madura v. Abdul Kasim Sahib 25 
(1899) ILR 21 All 505 = 1 Bom LR 

700 (PC) Parsotam Gir v. Nar- 

bada Gir 8 
(1885) ILR 7 All 102 = 11 Ind App 

ae (FC), Beni Ram v. Nanhu- 


6 

ade) ILR 6 AJl 269 (PC), Ram 
Kirpal v. Rup Kuai 6 
G. Venkatarama Sastry, for M. 


Jagannadharao, for Appellants; in L.P.A. 
No. 177 of 1964 and in A. A. A. O. No. 14 
of 1968 and for Petitioners in C. M. P. 
19875 of 1966 and for Respondent in 
A. A. A. O. Nos. 48 and 49 of 1968: K. B. 
Krishna Murty, for Ist and 2nd Respon- 
dents in L. P. A. No. 177 of 1964 and in 
C. M. P. No. 10875 of 1966 and for 
Appellanz in A.A.A.O. Nos. 48 and 49 
of 1968. 


SAMBASIVA RAO, J.: This batch of 
cases provides a classical illustration of 
abuse of processes of Court. They arise 
in execution. The suit was filed in the 
year 1941 and a decree therein was pass- 
ed in 1942. Though nearly 27 long years 
have gone by, the curtain is not yet 
drawn on the litigation and the parties 
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still continue to be at loggerheads. The the properties to which the plaintiffs 
parties have taken recourse to every were immediately entitled to possession. 


available and conceivable stratagem in 
fighting each other, with the result that 
they have not reached the stage of fina- 
lity to that dispute. 


2. The properties which are the 
subject-matter of the execution and the 
others, originally belonged to the second 
defendant in O. S. 674/41 D. M. C. Ban- 
dar. On 6-3-1937 he executed Ex. P-l, a 
settlement deed in favour of his wife. 
the first defendant, in respect of nearly 
Ac. 21-69 cents. The first defendant. in 
her turn, executed Ex. P-2 another settle- 
ment deed on 5-8-1939, conveying about 
Ac. 7-35 cents to the plaintiffs who are 
her daughter’s sons and another extent 
of 6 acres to her daughter Annapoorn- 
amma. The third defendant is said to 
have been adopted by defendants 1 and 
2 in 1940. The first defendant executed 
yet another settlement deed Ex. P-4 on 
6-3-1940 in favour of the third defen- 
dant, conveying to him properties which 
were not covered by Ex. P-2. Evident- 
ly, some disputes arose between the par- 
ties. Consequently. the plaintiffs filed 
O. S. No. 674 of 1941 in the District Mun- 
siffs Court, Bandar for declaration of 
their title and for recovery of possession 
of properties covered by Ex. P-2. The 
present defendants 1 to 3 were defen- 
dants in that suit. After contest, that 
suit was decreed on 28-11-1942. A. S. 
No. 167/43 filed on behalf of the third 
defendant (who was then a minor) 
against the decree was allowed. The 
plaintiffs carried the matter in second 
appeal to the High Court of Madras in 
S. A. No. 1151 of 1944. There was a com- 
promise between the parties at that stage 
and a compromise preliminary decree 
was passed in the second appeal on 3-9- 
1945. However, the natural mother of 
the minor third defendant filed O. S. 
No. 109 of 1946 for setting aside that 
compromise decree, alleging that the 
minor was not properly represented in 
the prior proceedings and the compro- 
mise therein was not beneficial to him. 


In the meanwhile, the plaintiffs filed 
I. A. No. 584 of 1946 to pass a final 
decree in accordance with the compro- 
mise decree in O. S. No. 674 of 1941. 
After the Commissioner filed his report 
in regard to the actual partition of the 
different items of the property in accord- 
ance with the terms of the compromise, 
a final decree was passed on 15-7-1947. 
The Commissioner took elaborate pains 
to divide the properties by metes and 


bounds. In order to help implementa- 
tion of the terms of the compromise 
decree, he prepared six schedules and 


five plans in accordance with which he 
recommended the partition to be effect- 
ed, ‘A’ schedule showed the details of 


A-1 schedule ‘related to the properties 
which were allotted to the plaintiffs in 
which D-1 was given life interest. In A-2 
schedule, the properties in which D-2 
was given life interest with remainder 
estate to the plaintiffs were shown. Simi- 
larly properties which were allotted to 
the third defendant with immediate 
Possession were shown in the B sche- 
dule. B-1 schedule contained properties 
which were allotted to him and in which 
the first defendant was given life 
interest. Likewise B-2 schedule showed 
the details of the properties which were 
allotted to the third defendant and in 
which life interest was given to the 
second defendant. The five plans show- 
ed how the division as per these sche- 
dules should be actually made on the 
land. To execute this final decree, the 
plaintiffs filed E. P. No. 104 of 1948 on 
31-3-1948 A schedule properties were 
delivered to them. A few months there- 
after, O. S. No. 109 of 1946 filed on be- 
half of the third defendant for setting 
aside the compromise decree was dis- 
missed on 4-9-1948, after repelling the 
contentions advanced on his behalf. 


A. S. No. 494 of 1949 was filed in 
the High Court of Madras against the 
dismissal of the suit. During the pen- 
dency of that appeal, a stay was sought 
and obtained in C. M. P. No. 6493 of 
1949 on 24-10-1949, of the execution of 
the compromise decree passed in S. A. 
No. 1151 of 1944. In the meanwhile, the 
plaintiffs filed I. A. No. 1237 of 1948 for 
mesne profits on the schedule properties 
which they had taken delivery of and 
they were awarded to them by the court 
on 2-2-1950. On 26-4-1950 the second 
defendant died. On his death, A-2 sche- 
dule properties reverted to the plaintiffs 
and B-3 schedule properties reverted to ° 
the third defendant as per the compro- 
mise preliminary decree and the final 
decree. On behalf of the third defen- 
dant, the decree directing payment of 
mesne profits passed in I. A. No. 1237 of 
1948 was appealed against in A. S. No. 74 
of 1950 on the file of the Subordinate 
Judge’s Court Bandar. That was, how- 
ever, dismissed. A. S. No. 494 of 1949 
on the file of the High Court of Madras 
filed against the decree and judgment in 
O. S. No. 109 of 1946 was dismissed on 


7-8-1952. Thus, the decision rejecting 
the third defendant’s suit for setting 
aside the compromise decree became 


final. Thereupon, on 17-3-1953 the plain- 
tiffs filed E. P. No. 160 of 1953 to re-~ 
cover mesne profits from A schedule 
properties awarded to them in I. A. 
No. 1237 of 1948. 


As a counter blast, E. A. No. 1091 of 
1953 was filed on 29-7-1953 on behalf of 
the third defendant, for redelivering the 
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A schedule lands that had been deliver- 
ed to the plaintiff in E. P. No. 104/48. 
E. P. No. 160 of 1953 to recover mesne 
profits from A schedule was granted on 
27-8-1953. On 11-8-54 E. A. 1091 of 
1953 for redelivery of the A schedule 
properties filed on behalf of the third 
defendant was dismissed. Since the 
second defendant had died, the plaintiffs 
became entitled to take possession of the 
A-2 schedule properties as per the com- 
promise decree and accordingly, they 
filed an execution petition for delivery 
of those properties on 8-8-1955. That 
E. P. was rejected on 1-9-1955 without 
even being numbered. 


The plaintiffs again filed P. 
No. 248 of 1958 on 20-1-1958 for gee 
of the A-2 schedule properties. The 
mesne profits awarded in I. A. No. 1237 
of 1948 were deposited into Court on 
behalf of the third defendant on 1-3- 
1958. An objection was raised on behalf 
of the third defendant to E. P. No. 248 
of 1958 that it was barred by time. The 
Court rejected this objection and held 
on 4-8-1958 as a preliminary point, that 
the E. P. was in time. The third defen- 
dant carried this decision in appeal and 
second appeal about the bar of limita- 
tion. Both of them were dismissed. In 
the meanwhile, delivery proceedings in 
respect of the A-2 schedule properties 
were started. On 9-1-1959 the Amin 
returned the delivery warrant stating 
that delivery could not be effected. as it 
was difficult to locate the A-2 schedule 
property on the land. The Amin’s re- 
turn was based on the report of the 
Karnam of the village dated 7-1-1959, 
who said in his report that the survey 
numbers as mentioned in the decree did 
not exist. Consequently, on 6-3-1959 the 
plaintiffs filed I. A. No. 808 of 1959 in the 
District Munsif’s Court, Bandar for 
amendment of the survey numbers as 
they were stated in the decree. 


On 16-4-1959 the Court directed in 
E€. P. No. 248 of 1958 that the decree- 
holder may renew his execution petition 
after the disposal of the amendment 
petition I. A. No. 808 of 1959. There- 
upon, the third defendant filed on 20-7- 
1959 E. A. No. 1095 of 1959 for  restitu- 
tion of mesne profits which he had 
deposited into Court on 1-3-1959 and 
E. A. No. 1096 of 1959 for redelivery of 
A schedule properties. The plaintiffs’ ap- 
plication, I. A. No. 808 of 1959 for the 
amendment of the decree was dismissed 
by the District Munsiff’s Court on 1-10- 
1959 saying that it has no jurisdiction to 
do so. The plaintiffs once again filed an 
execution petition for delivery of A-2 
schedule properties in E. P. No. 17 of 1960 
on 9-12-1959. That execution petition 
was, however, dismissed on 29-2-1960, 
for non-prosecution of amendment pro- 
ceedings before proper authorities. The 
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plaintiffs carried the matter in appeal in 
A. S. No. 46 of 1960. The parties filed a 
joint memo therein on 15-11-1960 that 
Item 3 of A-2 schedule could be identi- 
fied. On the basis of this joint memo, 
the appellate Court allowed A. S. No. 46 
of 1960 in respect of Item 3 and dis- 
missed it in respect of Items 1 and 2 of 
A-2 schedule. 


C. M. S. A. No. 38 of 1961 was filed 
by the plaintiffs in the High Court 
against the dismissal of their appeal 
A. S. No. 46 of 1960 in so far as Items 1 
and 2 of A-2 schedule were concerned, 
They also filed E. P. No. 28 of 1962 for 
delivery of Item 3 of A-2 schedule, 
which was admitted by the third defen- 
dant to be identified and in respect of 
which A. S. No. 46 of 1960 was allowed. 
E. A. Nos. 1095 and 1096 filed by the 
third respondent for restitution of mesne 
profits and for redelivery of A schedule 
properties were renumbered as E. A. 
Nos. 4 and 5 of 1960 respectively and 
both of them were dismissed on 9-7-1964. 
Along with them E. P. No. 28 of 1962 
filed by the plaintiffs for delivery of 
Item 3 of A-2 schedule was also heard 
and disposed of by a common order. 
That E. P. was granted. Basi Reddy J. (as 
he then was), dismissed on 26-10-1964 
C. M. S. A. No. 38 of 19681 filed by the 
plaintifis in so far as Items 1 and 2 of 
the A-2 schedule were concerned. It is 
against this decision that L. P. A. 177 
of 1964 has been filed by the plaintiffs. 


The plaintiffs also filed E. P. No. 10 
of 1966, which was practically renewal 
of E. P. No. 28 of 1962, for delivery of 
the property described in Item 2 of the 
A-2 schedule. This execution was grant- 
ed by the Court of first instance on 30th 
of September, 1966. However, the third 
defendant preferred A.. S. No. 12 of 1967 
against this order to the Subordinate 
Judge’s Court, Machilipatnam. In view 
of Basi Reddy J.’s decision in C. M. S. A. 
No. 38 of 1961, this appeal was allowed 
and the E. P. was dismissed. C. M. S.A. 
No. 14 of 1968 is directed against the 
dismissal of A. S. No. 12 of 1967, by the 
plaintiffs. The third defendant had filed 
A. S. Nos. 3 and 6 of 1965 on the file of 
the Sub-Court Bandar against the dis~- 
missal of his petitions in E. A. Nos. 5 and 
4 of 1960 respectively. Both the appeals 
were dismissed and the third defendant 
filed C. M. S. A. Nos. 48 and 49 of 1968 


against these two orders, dismissing . 
A. S. Nos. 3 and 6 of 1965. In the mean- 
while, the plaintiffs fled C. M. P. 


No. 10875 of 1966 in the High Court of 
Madras for amendment of the schedule 
in the decree in S. A. No. 1151 of 1944 
and since the matter is within the pur- 
view of this Court, it was returned by 
the Madras High Court and re-presented 
in this Court. This is the chronological 
sequence of the tortuous litigation that 
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has been carried on by the parties so far 
and this is how these matters before us 
have arisen. 


3. The above narration of facts 
shows that all these matters are intrinsi- 
cally connected with each other and can 
be conveniently considered and disposed 
of together. We, therefore, propose to 
dispose them of in a common order. 


4. We take up first L. P. A 
No. 177 of 1964. The  plaintiff-decree- 
holders have- preferred this appeal 


against the judgment in C.M. S. A. No. 38 
of 1961. Basi Reddy J., dismissed the 
said Civil Miscellaneous Second Appeal 
mainly on the ground of res judicata, 
which is stated by the learned Judge in 
the penultimate paragraph of his judg- 
ment, which reads as follows: 


“It follows, therefore, that interpreta- 
tion placed upon the decree in the pre- 
sent case by the competent Court in I. A. 
No. 808 of 1959 which decided the fact 
of E. P. No. 248 of 1958 would operate 
as res judicata in respect of the present 
execution petition. In the previous 
execution petition it was held by the 
Court that as the final decree stood, it 
was not capable of execution because 
the property was not identifiable. That 
being so, I am of opinion that a subse- 
quent application on the footing that the 
decree is executable, is not maintainable 
and is barred by the principle of res 
judicata. Although the lower appellate 
Court has not put the matter as clearly 
as the first Court, I am of the view that 


the present execution petition is not 
maintainable.” 
The learned Judge was also of the 


opinion that both the Courts had found 
concurrently that the Jands in question 
were not identifiable. If these two objec- 
tions tothe maintainability of the execu- 
tion petition No. 17 0f£1960 (out of which 
this L. P. A. arose) are valid, then this 
Letters Patent Appeal should fail. 

5. The law on the point is well 
settled. The principle of res judicata ap- 
plies not only to suits but also to the 
execution proceedings. The learned 
Judge referred to a decision of a Divi- 
sion Bench in Alluri Bapanna v. Innu- 
ganti Vengayya, (1937) 1 Mad LJ 296 at 
p. 301 = (AIR 1937 Mad 511 at p. 514). 
The learned Judges held in that case at 
p. 301 (of Mad LJ) = (at page 514 of 
AIR). 

“If a Judgment-debtor with due 
notice of the proceedings fails to raise 
any objection on any of these grounds, 
it must be held by the principle of con- 
structive res judicata that his failure to 
do so has the same legal effect as if it 
nad been raised and decided against 


In Ritu Kuer v. Alakhdeo Narain Singh, 
47 Ind Cas 154 = (AIR 1918 Pat 67), it 
was held that— 
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“Where rightly or wrongly, a Court 
with jurisdiction, had disposed of the 
judgment-debtor’s objection on the 
merits and-has decided that the decree 
holder was not competent by reason of a 
defect of parties to proceed: with the 
execution, the decision was binding on 
the decree-holder till it was set aside.” 


6. The Bombay High Court took 
the same view in Vyasacharya v. Daji 
Baba, AIR 1945 Bom 20. Further in 
Algappa _ Chettiar v. Somasundaram 
Chettiar, 1937 Mad WN 465, a Division 
Bench of the Madras High Court had an 
occasion to consider whether the con- 
struction once placed on a document or 
a decree by a competent Court before 
which the question was directly and sub- 
stantially in issue, is conclusive between 
the parties. After a review of the case 
law, Varadachari J., speaking for the 
Bench observed at page 468: 


“Though the construction ofa docu- 
ment may for certain purposes be re- 
garded as involving a question of law, 
e.g. for the purposes of Section 100, 
Civil P. C., it is well established that a 
construction once placed on a document 
by a competent Court before which the 
question was directly and substantially 
in issue, is conclusive between the par- 
ties and it is immaterial that the pro- 
perty involved in the subsequent suit is 
not the same as that which formed the 
subject-matter of the first suit...... The 
issue in the former litigation was whe- 
ther the decree in O. S. No. 169 of 1910 
was a personal decree against Chidam- 
bara (see the first issue in Ex. B) and 
that was decided by both the Courts in 
plaintiff's favour. I hold that this inter- 
pretation of that decree is conclusive be- 
tween the parties even for the purposes 
of the present litigation. The decisions 
of the Privy Council in Ram Kirpal v. 
Rup Kuai, (1884) ILR 6 All 269 (PC) and 
Beni Ram v. Nanhumal, (1885) ILR 7 All 
102 (PC), showed that the principle of 
finality of construction is equally appli- 
cable to decrees though the question, 
there arose in the course of proceedings 
in execution and not in a separate suit.” 


But at the same time the very principle 
and policy of Sec. 11, Civil P. C. should 
be borne in mind. In order to attract 
the bar ofres judicata, certain pre-condi- 
tions should be satisfied. It is not every 
matter decided in a former proceeding 
that can be pleaded as res judicata in a 
subsequent proceeding. To constitute a 
matter res judicata the following condi- 
tions must exist :— 


(1) The matter directly and sub- 
stantially in issue in the subsequent pro- 
ceeding must be the same matter which 
was directly and substantially in issue 
either actually or constructively in the 
earlier’ proceedings. 
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(2) The former proceeding must 
have been one between the same parties 
or between parties under whom they or 
any of them claim. 

(3) The parties must have litigated 
under the same title in the former pro- 
ceedings. 

(4) The Court which decided the 
former proceeding must have been a 
Court competent to try the subsequent 
proceeding or the proceeding in which 
such issue is subsequently raised. 

(5) The matter directly and sub- 
stantially in issue in the subsequent pro- 
ceeding must have been heard and final- 
ly decided by the Court in the earlier 
proceeding. 

7. What is contended in the pre- 
sent case is, that the Execution Petition 
No. 17 of 1960 is barred by res judicata 
by virtue of the interpretation placed 
upon the decree that is sought to be 
executed in I. A. No. 808 of 1959 and 
E. P. No. 248 of 1958. Sri Venkatarama 
Sastry, appearing for the appellants does 





not dispute the existence of the condi- 
tions 1 to 4 of res judicata. But he 
strenuously contends that I. A. No. 808 


of 1958 and E. P. No. 248 of 1958 (the 
decision in which is said to operate as 
res judicata to the present execution peti- 
tion} were not heard and finally decided 
by the Court on the earlier occasion and, 
therefore, the orders therein do not 
operate as res judicata to the present 
execution petition. The question in this 
context, therefore, is whether those two 
petitions were heard and finally decided 
by the Court. 


8. We have already stated the 
manner in which these two applications 
were filed. We will now refer to the 
relevant passages in the orders in those 
two applications in order to find out whe- 
ther they were heard and finally decid- 
ed by the Court. The District Munsif’s 
Court Masulipatnam dismissed, on 16-4- 
1959, E. P. No. 248 of 1958 by stating: 

“E. P. dismissed. The decree holders 
may file fresh-E. P. after disposal of 
amendment petition.” 

It is impossible to understand this order, 
as it stands, as an order on merits pass- 
ed after hearing and weighing relevant 
contentions of the parties. As the Privy 
Council held in Parsotam Gir v. Narbada 
Gir, (1899) ILR 21 All 505 (PC), Sec- 
tion 11 requires that there should be a 
final decision. The very concept of res 
judicata implies a matter on which the 
Court has exercised its judicial mind and 
lhas after argument and _ consideration, 
come to a decision on a contested matter. 
The mere fact that a matter directly 
and substantially in issue in a suit was 
directly and substantially in -issue in a 
former suit is not sufficient to constitute 
the matter res judicata; it is also essen- 
tial that it should have been heard and 
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finally decided. If the order in the 
former proceeding merely stated that it 
was subject to a decision of a higher 
Court the decision could not be a final 
one. (Vide Chandra Singh v. Midnapur 
Zemirdary Co. AIR 1942 PC 8 = ILR 
(1942) 2 Cal 1. Applying these princi- 
ples, we do not find that the order in 
E. P. No. 248 of 1958 dated 16-4-1959 
purported to give a final decision. It did 
Not even pretend to consider the merits 
and demerits of the contentions of the 
parties. It dismissed the E. P. by mere- 
ly saying that a fresh execution petition 
might be filed after the disposal of 
amendment petition. It should be noted 
that I A No. 808 of 1959 filed by the 
plaintiffs decree-holders for amendment 
of the schedules in the decree was pend- 
ing by that time. The order thus mere- 
ly postponed the decision in the case till 
after the amendment petition was dis- 
posed of. By no stretch of imagination, 
could it be said that -such an order was 
one which finally decided the matter in 
dispute aiter hearing the parties. 


9. Sri K. B. Krishna Murty, how- 
ever, contends that this order should be 
read with an earlier order passed by 
the Court on the same application on 
10-3-1959 wherein it was suggested that 
the schedules in the decree should be 
amended before the execution -petition 
was proceeded with further. We can- 
not accede to this argument. In the first 
place that order, said to have been pass- 
ed on 10-3-1959, was not relied on by the 
judgment-debtor as operating as res judi- 
cata. In fact, Basi Reddy J., did not ad- 
vert tc it. Secondly, that order has not 
been placed before the Court. Sri K. B. 
Krishnamurthy brings to our notice a 
casual reference made to an order of 
10-3-1959 in the Judgment of the District 
Munsifs Court in E. P. No. 17/60. Such 
casual reference is not adequate to sus- 
tain the plea of res judicata. In any case, 
we arenot satisfied that that order, either 
by itself or read with the order of 16th 
April, 1959 passed in E. P. No. 248 of 
1958, can operate as res judicata to the 
present execution petition. At best the 
order of 10th March, 1959 was only a 
schedules in the 
decree might be amended before further 
execution proceedings were taken. Thef 
latter order of 16th April, 1959 merely 
stated that another execution petition 
might be filed after the disposal of the 
amendment petition (I. A. No. 808 of 
1959). Even reading them together, it is 
not possible for us to hold that the Court 
has decided the contentions of the par- 
ties on their merits and decided the 
matter finally. In this execution peti- 
tion. there was no consideration of the 
contention that the properties were 
identifiable despite the small discrepan- 
cies in the survey numbers or R. S. num- 
bers and in the absence of any decision 





80 A. P. [Prs. 9-12] 


on that point that the decree was in- 
executable, it cannot be said that there 
is a final decision on the crucial matter 
in the earlier decision. In our view, the 
order in E. P. No. 248 of 1958 is practi- 
cally of the ` nature of returning the 
execution petition seeking some parti- 
culars, which may be represented after- 
wards. Surely such an order cannot 
operate as res judicata for a fresh execu- 
tion petition. 


10. The District Munsif’s Court, 
Machilipatnam dismissed I. A. No. 808 of 
1959 for amendment of the plaint sche- 
dules on Ist October, 1959, i.e. about 
54 months after E. P. No. 248 of 1958 
was rejected. The following two points 
were framed for consideration therein 
(1) Whether this Court has jurisdiction 
to make the amendment proposed and 
(2) If so, whether the amendments are to 
be allowed? The Court held on the first 
point that it was only the High Court 
which could entertain any application 
for amendment, because it wasthat Court 
that had passed the preliminary decree, 
in accordance with which alone the final 
decree was passed by the trial Court. It 
held on point (2) that in view of its con- 
clusion on point (1) it was not fit to go 
into the question on merits asto whether 
the amendments were to be allowed or 
mot. This is once again an order passed 
without going into the merits of the case. 
The application for amendment was dis- 
missed wholly on the ground that the 
Court had no jurisdiction. Obviously, such 
an order cannot operate as res judicata. 


11. Even so, Shi Krinshnamurthy. 
argues that by a reading of these orders 
together it must, by necessary implica- 
tion, be held that the lands could not be 
identified and it is not, therefore, open to 
the plaintifis to now argue that they can 
in fact be identified. We cannot agree 
with this argument. Both the applica- 
tions viz., E. P. No. 248 of 1958 and I. A. 
No. 808 of 1959 were rejected and dismiss- 
edon technical grounds. The merits of the 
contention between the parties as to the 
identity of the lands were never gone into. 
There was not even an attempt on the 
part of the Court on both the occasions, 
to find out whether the final decree could 
really be executed and the division of the 
lands adumbrated therein could be imple- 


mented. In the circumstances, it would 
be futile to argue that the Court. by 
necessary implication, found that the 


lands could not be identified. This con- 
tention is, therefore without any sub- 
stance. 


12. The learned counsel for the 
respondent then lays great stress on the 
observation of Basi Reddy J., that the 
two lower Courts had concurrently found 
that the lands could not be identified. It 
is no doubt true that the learned Judge 
has opined that both the Courts have 
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concurrently found that the lands could 
not be identified. With respect, we are 
unable to agree with this opinion. We 
have carefully gone through the judg- 
ments of both the lower Courts. The 
Court of first instance, after referring to 
the contentions of the parties, referred 
to the question of identifiability in 
poropraph 4 of its judgment. It observ- 
ed: 


“There are admittedly discrepancies 
in the survey numbers and prima facie 
it cannot readily be said that the proper- 
ties of which the decree-holders now 
seek delivery are the same as those men- 
tioned in the preliminary and final 
decrees. It will need some enquiry to 
ascertain whether there was a mistake in 
mentioning the survey numbers in the 
compromise petition, and if so, what are 
the items, really contemplated between 
the parties.” 


Having said so, one would expect the 
Court to make the necessary enquiry 
into the question. Unfortunately the 
Court did nothing of the sort. It later 
referred to the amendment petition filed 
by the  plaintiffs-decree-holders and its 
dismissal by the Court. In view of that 
dismissal it felt that “it will be only 
aggravating the controversy to direct 
delivery disregarding patent discrepan- 
cies.” For that reason, the present E. P. 
No. 17 of 1960 was dismissed by. the 
Court of first instance. We cannot 
understand these observations as a find- 
ing, after necessary enquiry. that the 
lands could not be identified. To similar 
effect is the judgment of the District 
Judge Krishan in A. S. No. 46 of 1960 
(filed against E. P. No. 17 of 1960). In 
paragraph 3 of his judgment, the learned 
District Judge referred to the discrepan- 
cies between the survey numbers and 
the discrepancies in the extents of the 
lands and then observed: 


“It is, therefore, clear that the pro- 
perties sought to be delivered cannot be 
definitely ascertained from the preli- 
minary and final decrees because of the 
discrepancies.” 


It referred to the dismissal of the amend- 
ment petition I. A. No. 808 of 1959 and 
then okserved that: 

“Tt may or may not be res judicata 
between the parties but the fact remains 
that the Court has already expressed its 
view that execution cannot be proceed- 
ed with without amendment of the 
decree being got done by the High Court 
and, therefore. the filing of the present 
execution petition once again would only 
be considered with great caution.” 


Finally the learned Judge expressed the 
opinion that it would be a case of sub- 
stituting something which is not in the 
decree which the executing Court is not 
competent to do and, therefore, that the 
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learned Munsif was correct in his view 
that he could not proceed to deliver the 
properties when there are serious dis- 
crepancies about the identity as between 
the decree and the execution petition for 
which amendment must be brought from 
the proper Court. However, on the basis 
of the joint memo, item (3) of A-2 sche- 
dule was directed to be delivered to the 
plaintiffs decree-holders. Once again even 
in this appellate order, we find that the 
reference was made only to the discre- 
pancies in the survey numbers and the 
extents of the items. Needless to say 
that the present difficulty arose out of 
these discrepancies. But, unfortunately 
the Courts did not endeavour to resolve 
that difficulty by making the necessary 
enquiry as to whether, despite the said 
apparent discrepancies, the actual inten- 
tion of the parties and that of the final 
decree can be ascertained and the lands 
be identified. The Courts did not even 
care to notice that before passing the 
final decree, the Court had appointed a 
Commissioner who took great pains to 
survey the lands and divided them into 
different plots as per the directions of 
the Court and the provisions of the preli- 
minary decree and prepared the sche- 
dules as well as plans with meticulous 
care. Though they felt the need for an 
enquiry, both the Courts shirked doing 
it, by referring to the rejection of the 
amendment application, I. A. No. 808 of 
1959. The conclusions of the Courts 
below cannot certainly constitute find- 
ings of fact as to impossibility of identi- 
fying the different plots. 


13. For these reasons, we hold 
that there is no bar for our considera- 
tion of the question as to the identity of 
the lands, arising out of res judicata or 
concurrent findings of fact. 


14. It is the contention of Sri 
Venkatarama Sastry, the learned counsel 
for the appellants that the lands describ- 
ed in A-2 schedule can be identified on 
the basis of the material available on re- 
cord, while Sri Krishnamurty the learn- 
ed counsel for the respondents contends 
that it is not possible to do so. Having 
come to the conclusion that there is no 
bar of res judicata, we have considered 
whether we should remit the matter back 
to the Court of first instance witha direc- 
tion to consider whether the lands are 
identifiable or whether we should do it 
ourselves. In view of the unending 
litigation between the parties and the 
considerable delay that has so far oc- 
curred in determining the actual rights 
of the parties and also because of the 
availability of the necessary material on 
record, we have come to the conclusion 
that it would be in the best interests of 
justice and the parties, if we decide the 
question here and now. We therefore, 
proceed to consider whether the A-2 
schedule properties are identifiable. 
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15. (After referring to documen- 
tary evidence the Judgment proceeds:) 
We have carefully scrutinized the plans 
attached to the final decree. The plans 
give the extents of the lands on actual 
measurement and also the measurements 
of the different plots after delimitation 
as per the six schedules. When measure- 
ments were given in such detail, that too 
with reference to a specific plan, we fail 
to see any difficulty in identifying these 
plots of land. In addition and for grea- 
ter precision the boundaries also were 
given in the schedules - including the 
A-2 schedule. It is not anybody’s case 
that there is difficulty about boundaries. 
It is well settled that even if there is 
some discrepancy about the actual ex- 
tent of the land, the boundaries prevail. 
In view of this legal position, we are at 
a loss to know how the Courts below or 
for that matter the karnam and the 
Amin on the previous occasion felt diff- 
culty in identifying the lands. Nobody, 
excepting the Karnam referred to the 
plans annexed to the final decree, Even 
the Karnam did not refer to the actual 
measurements of the entire plots and 
also their sub-divisions given in the 
plans. He merely referred to the osten- 
sible disparity in the extents and num- 
bers of the fields and with a stroke of 
pen rejected the whole idea of demarca- 
tion as impossible. This, in our view 
was clearly failure to discharge his func- 
tion and duty. 


16-18. (After discussion of some 
further evidence the Judgment proceeds:) 
From the above, it is clear that the 
parties had no doubt whatever about the 
identity of the lands with which they 
were dealing, including the lands in 
A-2 schedule. It is obvious that these 
objections have subsequently been raised 
only for the purpose of evading and 
avoiding, if possible, the execution of 
the final decree. When location of the 
lands as per A-2 schedule is possible, 
then the plaintiff-decree-holders should 
be put in possession of them. The Court 
of first instance should, therefore, take 
immediate steps to do so with the help 
of the plans and schedules annexed to 
the final decree. 


19. C. M. S. A. No. 14 of 1968 is 
directed against the decision of the Sub- 
ordinate Judge, Machilipatnam in A. S. 
No. 12 of 1967 who purported to allow 
that appeal in view of the decision of 
Basi Reddy J., in C. M. S. A. No. 38 of 
1961 (against which L. P. A. No. 177 of 
1964) has been filed. We have already 
stated that in A. S. No. 46 of 1960 the 
parties filed a joint memo on 15-11-1960 
that the properties as per Item 3 of 
A-2 schedule could be identified. On the 
basis of that joint memo, the Court allow- 
ed the appeal to the extent of the said 
third item. For the purpose of getting 
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delivery of the property described in the 
third item, the plaintiffs-decree-holders 
filed E. P. No. 10 of 1966. The executing 
Court granted that application in view of 
the joint memo, but the appellate Court 
allowed the appeal of Defendant No. 3. 
A, S. No. 12 of 1967 should have been 
dismissed by the learned Subordinate 
Judge, Machilipatnam in view of what 
had happened. But being under a wrong 
impression of the decision of Basi 

eddy, J. he allowed it and dismissed 
the execution petition 10 of 1966. The 
third defendant himself admitted that 
the land in Item 3 could be identified. In 
any case, we have held that there is no 
bar of res judicata. Therefore E. P. 
No. 10 of 1966 should be allowed and the 
execution sought therein should be 
granted. Accordingly C. M. S. A. No. 14 
of 1968 is allowed. 


20 We have already, stated how 
the third defendant came to file C. M. 
S. A. Nos. 48 and 49 of 1968. He had 
filed E. A. Nos. 1095 and 1096 of 1959, 
for restitution of mesne profits which he 
had paid in respect of A-Schedule pro- 
perties and for redelivery of A-Schedule 
properties which had been given posses- 
sion to the  plaintiffs-decree-holders. 
They were subsequently renumbered as 
E. A. Nos. 4 and 5 of 1960. They were 
dismissed on 9-7-1964. Thereupon he 
filed A. S. Nos. 3 and 6 of 1965 on the 
file of the Sub-Court, Bandar which also 
were dismissed. C. M. S. As. 48 and 
49 of 1968 are directed against the dis- 
missal of these appeals. Exactly the 
same contentions as have arisen in 
L. P.A. No. 177 of 1964 arise in this case 
also. We have already held that there 
is no bar of res judicata and that the 
lands described in the six schedules to 
the final decree could be identified. In 
fact, as far as A-schedule properties are 
concerned, which are the subject-matter 
of these two C. M. S. As the third de- 
fendant himself filed an application for 
redelivery giving the new R. S. Numbers 
and extents. There is, therefore, no sub- 
stance in the contention that the lands 
cannot be identified. Therefore the con- 
tentions of the third defendant-appellant 
are rejected. 


21. Even then, Sri Krishnamurthy 
raises several other objections to our 
upholding the claims of the plaintiffs- 
decree-holders. Firstly, he contends 
that the minor was not, properly repre- 

‘ sented in O. S. No. 674 of 1941 and there- 
fore, neither the preliminary decree nor 
the final decree passed therein is bind- 
ing on him. This objection is, however, 
wholly pointless. O.S. No. 109 of 1946 
was filed on behalf ofthe third defendant 
for setting aside the compromise decree. 
That was dismissed as untenable. Not 
content with such dismissal, an appeal 
also was preferred. That also met with 
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the same fate. Thus, that decision be- 
came final and now the third defendant 
cannot avoid the compe ciate decree. He 
is certainly bound by it. 


22. His next objection is, since 
the preliminary compromise decree dealt 
with immoveable properties other than 
those originally included in the plaint, it 
should have been registered. Such regis- 
tration could be done only of the origi- 
nal preliminary decree. But what was 
registered in this case was only a certi- 
fied copy of the preliminary decree 
granted by the Court. According to Sri 
Krishnamurthy this is not sufficient in 
law. But as we have said the third de- 
fendant adopted every stratagem to fight 
the plaintiffs-decree-holders. He raised 
this objection on a former occasion and 
ET the matter right upto this Court 
in C. S. A. No. 516 of 1954. Chandra 
Reddy. Ts dismissed that appeal on 15th 
July 1954 holding that registration of 
certified copy of a decree was sufficient 
compliance with the requirements of 
Sec. 17 of the Indian Registration Act. 
Therefore, this objection is not available 
to the third defendant. 


23. Still another objection is that 
the preliminary decree in the case only 
declares the rights of the parties and 
that by itself isnot an executable decree. 
For that reason, even the final decree is 
not executable. But, on a reading of the 
preliminary decree we arenot in a posi- 
tion to agree with Mr. Krishnamurthy 
holding that the preliminary decree is 
merely a declaratory one and not execut- 
able. On a reading of the material 
clauses together, it is clear that the pre- 


liminary decree not only declares the 
rights of the parties to the respective 


shares, but also empowers them to effect 
a division of the properties in accord- 
ance with the provisions of the prel- 
minary decree between themselves if 
possible, and with the aid of the Court 
if necessary, by having a final decree 
passed. The very conception of a final 
decree implies executability. It means 
that the rights as declared by the preli- 
minary decree should be implemented in 
a specified manner. The very fact that 
clause 10 of the decree empowers the 
parties to effect a division in accordance 
with its provisions and also to seek the 
passing of a final decree shows that it is 
an executable decree. Further clause (11) 
providing for mesne profits from Fasli 
1355 till delivery of possession and that 
the said mesne profits shall be determin- 
ed by Court in an appropriate proceed- 
ing, also shows that the preliminary 
decree is clearly executable. Indeed, a 
final decree was passed in pursuance of 
this decree. We, therefore, find no force 
at all in the contention of the learned 
counsel. 


24, Yet another objection is rais- 
ed that a consent decree dealing with 


1971 


properties other than the suit properties 
is not executable, to the extent of the 
other properties. The justification for 
this contention is that in the compromise 
that was arrived at between the parties, 
not only the properties that were given 
to the plaintiffs by the old couple, viz., 
defendants 1 and 2, but also the proper- 
ties given to the third defendant, were 
clubbed together and divided, though in 
the plaint the plaintiffs sought declara- 
tion and possession in respect of the pro- 
perties given to them alone. In support 
of this contention, reliance is placed 
upon Order 23, Rule 3 of Civil P. C. 
which is in the following terms :— 


“Where it is proved to the satisfac- 
tion of the Court that a suit has been 
adjusted wholly or in part by any law- 
ful agreement or compromise, or where 
the defendant satisfies the plaintiff in 
respect of the whole or any part of the 
subject-matter of the suit, the Court 
shall order such agreement, compromise 
or satisfaction to be recorded, and shall 
pass a decree in accordance therewith so 
far as it relates to the suit.” 

Emphasis is laid on the last words “so 
far as it relates to the suit.” It is con- 
tended that though the decree may refer 
to the other properties’ also, the actual 
operative portion of the decree should 
be confined only to the items of the pro- 
perties that are subject-matter of the 
suit. By virtue of registering such 
decree, the righis of the parties may be 
made secure. But, the decree, as such, 
cannot become executable in respect of 
the properties which are not the sub- 
ject-matter of the suit. This is how the 
objection as to the executability of the 
compromise decree in this behalf is 
placed before us. It is true there is con- 
flict of opinion, between different High 
Courts on this point. The Calcutta and 
Bombay High Courts took the view that 
such a decree is not executable to the 


extent of the other properties. But, our 
own High Court has taken a contrary 
view. 

25. In Harak Chandas v. Hydera- 


bad State Bank, AIR 1960 Andh Pra 56, 
a Division Bench of this Court took the 
view that an objection as to the execu- 
tion of a consent decree, the operative 
part of which gives effect to terms of 
compromise which do not relate to the 
suit cannot be entertained by the execut- 
ing Court. Manohar Pershad J., as he 
then was, speaking for the Court observ- 
ed at page 58: 


“It is true that having regard to the 
provisions of Order 23, Rule 3, Civil P.C. 
the decree has to be passed only so far 
as the compromise relates to the suit. 
Buta compromise which includes matters 
extraneous to the suit is not unlawful 
and cannot be rejected in its entirety. 
Vide. Ranjit Singh v. Gobardhan Chan- 
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dra, (1946) 50 Cal WN 447 and Hari 
Chand v. Magi Mal, AIR 1917 Lah 282. 
The proper course for the Court in cases 
where the compromise comprises matters 
unconnected with the suit is to recite the 
compromise as a whole in its decree or 
in the form as a schedule to the decree 
for purposes of reference; but to restrict 
the operative part of the decree to those 
terms of the compromise which relate to 
suit. We agree with the contention of 
the learned counsel for the appellant 
that in such a case the decree would be 
executaktle onlyin respect of the matters 
that relete to the suit and the remaining 
terms o the compromise, i.e, those 
which are not incorporated in the opera- 
tive parz of the decree may be enforced 
by mears of a separate suit. We may in 
this connection refer to Hemanta 
Kumari v. Midnapur Zamindari Co., AIR 
1919 PC 79; Shankar Balakrishna v. 
Shree Gopal Krishna Sansthan, AIR 
1941 Nag 197; Balesar Misir v. Tekesar 
Misir, AIR 1939 All 454; Makhan Lal v. 
Khaghendranath, AIR 1936 Cal 446; 
Rajagopalan v. Subbarama, AIR 1919 
Mad 305 and Vishnu v. Ramachandra, 
AIR 1932 Bom 466. But where the 
operative part of the decree gives effect 
to terms of a compromise which do not 
relate tc the suit, question arises whe- 
ther the executing Court is entitled and 
bound to refuse to execute the decree. 
On this question, there is a conflict of 
decisions. On the one hand, it has been 
held by the High Courts of Madras, 
Allahabad, Lahore, and Patna that the 
executing Court cannot refuse to execute 
the decree in such*a case: Vide Manager 
of Sri Meenakshi Devasthanam, Madura 
v. Abdul Kasim Sahib, (1907) ILR 30 
Mad 421; Shyam Lal v. M. Shyamlal, 
ATR 1933 All 649: Lal Singh v. Mohan 
Singh, AIR 1934 Lah 623 and Md. Ismail 
v. Bibi Shaima, AIR 1934 Pat 203. The 
reason according to the Madras High 
Court is that an objection to the decree 
cannot ke allowed to be raised in the 
executing Court, but must be taken by 
way of appeal — Sabapathi v. Vanmaha- 
linga, AIR 1915 Mad 210. The High Court 
of Calcutta and the High Court of Bom- 
bay have held on the other hand that 
such a decree is inoperative and invalid 
and cannot be executed in so far as it 
gives effect to the terms of a compromise 
not relating to the suit. Gurdeo Singh 
v. Chandrikah Singh, (1909) ILR 36 Cal 
193 and AIR 1932 Bom 466. We find 
ourselves in agreement with the view 
expressed by the High Court of Madras 
that such an objection cannot be raised 
in the executing Court and must be 
taken by way of appeal.” 


26. The learned Judges thus 
agreed with the view expressed by the 
High Court of Madras and held that such 
an objection cannot be raised in the 
executing, Court and must be taken only 
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by way of appeal. With respect, we are 
inclined to agree with the view taken by 
this Court as well as the Madras High 
Court, in preference to the view taken 
by the Calcutta and Bombay High 
Courts. Therefore, this objection also 
must be repelled. 


27. The result is that L., P. A. 
No. 177 of 1964 and C. M. S. A. No. 14 of 
1968 are allowed with costs and C. M. 
S. A. Nos. 48 and 49 of 1968 are dis- 
missed with costs, and the E. P. Nos. 17/ 
60 and 10/66 are remanded back to the 
District Munsif’s Court, Avanigadda for 
disposal in the light of the observations 
in this Judgment. 


Now remains the application, 
C: i P. No. 10875 of 1966 for amend- 
ment of the decree passed in S. A. 
No. 1151 of 1944 It was in this second 
appeal the compromise preliminary 
decree was passed and in pursuance of 
that preliminary decree, the trial Court 
passed the final decree also. The preli- 
minary decree was passed on 3-9-1945, 
It contained the schedules appended to 
the memo of compromise, wherein the 
parties adopted the old survey numbers 
as given in Exs. P-2 and P-4, though re- 
survey had been made by that time and 
resurvey numbers were given to the 
fields. The same numbers were continued 
in the final decree, its schedules and 
plans also. But, as we have pointed out, 
in some of the plans the Commissioner 
gave new resurvey numbers in addition 
to the original survey numbers, When 
the third defendant raised an objection 
that there was some discrepancy in the 
survey numbers and the extents of the 
lands described in the schedules, the 
plaintiffs-decree-holders applied in the 
Courts below for amendment of the 
schedules, But, that application, I A. 
No. 808 of 1969 was rejected on 1-10- 
1959. Therefore, they filed the present 
application for amendment soon after 
their C. M. S. A. No. 38 of 1961 was dis- 
missed by this Court. It was originally 
filed in the High Court of Madras which 
passed the preliminary decree, but it 
was returned by that Court and the par- 
ties represented it in this Court. The 
petition is filed under Sections 151, 152 
and 153 of the Civil Procedure Code. The 
petition is in the following terms: 


“For the reasons stated in the ac- 
companying affidavit the petitioners 
herein pray that this Hon’ble Court be 
pleased to amend the Schedules to the 
memorandum of compromise included in 
and made part of the decree of this 
Hon’ble Court in the above Second Ap- 
pam dated 3rd: September, 1945 and also 
to make similar amendment as may be 
necessary in the final decrees, schedules 
and plans as: follows: 

(a) In Schedule A to Ex. P-2 after 
the words “Resurvey Number” the 
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figure ‘31’ may be mentioned and the 
words ‘Old Survey Number’ be added 
before 10/1; 


(b) In Schedule B attached to Exhi- 
bit P-4 — 


(i) Item 1 — Movva Village after the 
figure ‘114’ the words and figures 'R. S. 
No. 193/3 may be mentioned; 

(ii) Item 2 — Yeddanapudi Village, 
after 'D. No. 31/1’ the words and figures 
‘R. S. No. 1/1? may be mentioned; 

(iii) Item 4 — Pedapudi, after 'D. 
No. 75’ the words and figures ‘R. S. 
No. 74’ may be mentioned.” 


29, It is to be noted that the 
plaintiffs do not seek an amendment of 
either Ex. P-2 or Ex. P-4 as such. What 
they pray for is only the amendment of 
the schedules in the preliminary decree 
and the final decree and the plans there- 
in. A reference to the schedules in 
Exs, P-2 and P-4 is made, because in the 
Schedules to the memo of compromise 
those numbers given in the schedules to 
the documents were adopted. Therefore, 
the pertinent point that should be noted 
is that the plaintiffs donot seek an amend- 
ee of the schedules to Exs. P. 2 and 


30. Sri K. B. Krishnamurty ob- 
jects to the amendment on more than one 
ground. Firstly he contends that a con- 
sent decree can be amended only by 
agreement between and consent of parties 
and cannot be corrected by the Court 
exercising its jurisdiction under Ss. 151 
to 153. The learned counsel may be 
correct if it is a substantial correction 
that is sought. If, on the other hand, the 
correction is only of a clerical error, 
committed by a mutual mistake of parties 
in preparing their compromise petition 
thereisno reason why itshould not come 
within the purview of Section 152 C. P. 
C. In that case, what the Court has to 
examine is whether it is a clerical error 
and whether it has crept into the record 
on account of a mutual mistake of both 
the parties to the compromise. When 
these requirements are satisfied, we have 
no doubt that the Court has jurisdiction 
to correct such an accidental error in the 
record. To the same effect, is the deci- 
sion of this Court in Venkataseshaiah v. 
Pullaiah Chetty, AIR 1962 Andh Pra 412, 
wherein it was held 


“Where a decree is passed by consent 
of parties it should always so appear on 
the face of it as drawn up. It is how- 
ever not necessary that it should -record 


the compromise between the parties 
verbatim. It is enough if the terms 
of the compromise are indicated 


with sufficient clearness. The form of a 
consent decree omitting to embody the 
compromise between the parties can be 
corrected under Section 152 if the decree 
indicates that the Court had the inten- 
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tion to embody such compromise there- 
in.” 


31. Therefore, the real question 
that has to be considered is whether the 
numbers that are sought to be intro- 
duced inthe places of the old ones relates 
to the same properties which the parties, 
by their consent, made the subject-matter 
of their compromise. In other words, it 
is the identity of the properties that is 
important. If the Court is certain that 
the parties were dealing with a certain 
set of properties and it has no doubt 
about their identity, the error, if any, in 
the description of such properties that 
crept into the record can be corrected. 


32. In this case, as we have held 
in the main batch of cases, there is no 
doubt about the identity of the proper- 
ties with which the parties have dealt 
with in their compromise petition. They 
were clearly specified by boundaries and 
marked in plans. The only discrepancies 
that have crept into the description are 
in regard to the numbers and the extents. 
As far as the numbers are concerned, 
they were adopted from the old survey 
and perhaps the extents also were taken 
from the old survey. The Resurvey that 
was done in the year 1925 showed slight 
variations in the extents. Such slight 
variations from survey to survey are 
common. It is wholly beyond doubt from 
the record and particularly from E. A. 
No. 1096 of 1959, filed by the third defen- 
dant himself for redelivery of the A 
Schedule properties where he gave the 
numbers of all the different plots as per 
1925 survey as well as 1951 survey along 
with their boundaries, that what the old 
survey of the lands numbers became 
what numbers in the resurvey. They 
substantially tally with the numbers 
given by the petitioner in his amend- 
ment petition. Thus, there is no diffi- 
culty about the identity of the lands and 
fixing their new numbers as per the re- 
survey. When that is the case, there 
cannot be any difficulty about granting 
of an amendment even of a_ consent 
decree under Section 152. In Sheodhyan 
Singh v. Sanchara Kuer, AIR 1963 SC 
1879, the Supreme Court held: 


“When there was a misdescription of 
the property in the final decree for sale 
and the sale certificate, but the identity 
of the property sold was well establish- 
ed the mistake in the plot number must 
be treated as a misdescription which did 


not affect the identity of the property 
sold.” 
33. Following this decision a Divi- 


sion Bench of this Court held in Sri 
Rajah Rao Pradyumna Krishna Mabi- 
pathi Suryarao Bahadur v. Sri ao 
Papayyamma Rao, A. S. No. 211 of 1959, 
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D/- 25-2-1963 (AP), that though ‘there 
was a wrong description in regard to the 
disputed items, they were also conveyed 
to the first defendant in that case. This 
objection must, therefore, fail. 


34. Sri Krishnamurty, next con= 
tends that the amendment that is pray- 
ed foris not merely ofa clerical error and, 
therefore, cannot be corrected under 
Section 152 Civil P. C. the amendment 
petition seeks only a clarification by re- 
ferring to the existing numbers of sur- 
vey numbers and to add new resurvey 
numbers also along with them. Time 
and again, we have pointed out that the 
parties described the different plots in 
the compromise petition with reference 
to the old survey numbers. If only the 
scribe or the parties then noted that 
there were resurvey numbers to the said 
plots, they could have either adopted 
them or added them along with the old 
survey numbers. When everything else 
in the description of the property includ- 
ing the boundaries was carefully done, 
the mere reference to the old numbers, 
when the new survey numbers had by 
then come into vogue, we have no hesita- 
tion in holding, is a clerical mistake 
that can be corrected under Section 152, 
Civil P. C. : 


35. Even so, the learned counsel 
for the respondent objects to the pro- 
posed amendment contending that it 
would be tantamount to correcting the 
schedules in Exs. P-2 and P-4. He relies 
upon a Bench decision of the Madras 
High Court in Ramakrishnan v. Radha- 
krishnan, AIR 1948 Mad 13. This case 
does not support the objection raised to 
this present petition. In that case, an 
error arose in the judgment, the preli- 
minary decree, and the final decree 
passed upon a mortgage deed, which 
itself contained the error. Therefore, the 
petitioner sought the correction of not 
only the record of the Court but also the 
mortgage deed itself. Rejecting this re- 
quest, the Division Bench held that Sec- 
tion 152, Civil P. C. is‘for the purpose 
of correcting errors directly involved in 
the proceeding, and is not intended to 
rectify mistakes in documents upon 
which suits are brought. Hence, whe- 
ther there is a mistake in the insertion 
of a wrong survey number in the mort- 
gage deed and the error is repeated in 
the plaint and the decree, the Court can- 
not rectify the error in the mortgage 
deed under S. 152 as it is not a clerical 
mistake or omission. The remedy lies by 
way of suit under Section 31 of the 
Specific Relief Act. We respectfully 
agree with the learned Judges in this 
statement of law. But, that was with 
specific reference to the circumstances of 
the case before them, wherein the mort- 
gage deed itself upon which the judg- 
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ment, the preliminary and final decrees 
were passed, was also sought to be 
amended. But, in the present case, as 
we have stated, there is no prayer for 
amending Exs., P-2 and P-4. In fact, 
there is no need, as far as the present 
amendment application is concerned, to 
amend them. From the Court’s record, 
it is obvious that the omission to refer 
to the Resurvey numbers has crept in by 
inadvertence of the parties. We do not, 
therefore, think that the decision of this 
Division Bench would come in the way 
of granting the amendment sought by 
the plaintiffs-decree-holders. On the 
other hand there is enough authority to 
support the view that such amendments 
can be granted under Section 152. 


36. In Satyanarayana v. Purnayya. 
ee 1931 Mad 260, Pandalai J., observed 
that 


“The object of empowering the 
Court to correct decrees and orders is to 
correct errors, and if it may be shown 
that an alleged mistake falls within the 
class of errors dealt with by Section 152, 
itseems to put an unnecessary hindrance 
upon the power to do justice which the 
section gives to say that the only mis- 
takes of which the Court can take cogniz- 
ance are those made either in the plaint 
or in subsequent documents in Courts. 


There is nothing which limits the 
power of the Court under Section 152 to 
correcting errors, mistakes and _ omis- 
sions, which arise in the suit. Nothing 
prevents the Court from doing justice in 
am appropriate case where such mistakes 
arose by reason of copying an erroneous 
document into the plaint. A suit for 
rectification ofthe instrument and decree 
is not the only remedy and application 
for review may be appropriate, but that 
is no obstacle under Section 152 to an 
application.” 


Tt must also be noticed that this deci- 
sion was distinguished in the later Bench 
decision in AIR 1948 Mad 13. But, how- 
ever as we have said, the later case was 
dealing with an application for amend- 
ment of the mortgage deed itself. 


37. In Katamraju v. Paripurna- 
ndam, AIR 1949 Mad 282, Rajamannar, 
Officiating C. dJ., as he then. was, held 

a — 


“Where a mistake had crept into 
the description of an item of property in 
the plaint schedule and the mistake had 
been carried over in the decree schedule, 
the Court has power under Sections 152 
and 153 to correct the error inthe decree 
even after the disposal of the second ap- 
peal. It would not be correct to treat 
application for amendment as one under 
Order 6, R, 47 for amendment of plead- 
ings.’ 
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38. Krishnaswami Naidu J., in 
Krishna Poduval v. Lakshmi Nathiat, 
AIR 1950 Mad 751, distinguished the 
earlier Bench decision in AIR 1948 Mad 
13. In the case before the learned Judge, 
there were errors in the assignment 
deed, which were continued in the plaint 
schedule and the decree schedule. But, 
the application sought only the amend- 
ment of the plaint schedule and the 
decree schedule and there was no dis- 
pute as regards the identity of the pro- 
perty or its boundaries. Under the cir- 
cumstances the learned Judge granted 
the amendment holding: 


“Where an application is filed for 
correction of an error as regards the 
survey numbers of an item of property 
in the plaint schedule and the decree 
schedule and there is no dispute as re- 
gards the identity of the property or 
boundaries to it, the amendment may be 
allowed under Section 152. The fact 
that the assignment deed of the pro- 
perty also has the same errors cannot 
disentitle the applicants to have the error 
set right if they are entitled to it under 
the Code.” 


The learned Judge distinguished the 
Bench decision in AIR 1948 Mad 13, on 
the ground that it related to rectification 
of the document itself and that in the 
case before him, no such rectification 
was sought as the plaintiffs had not 
based their claim on that document. In 
the case before us also the plaintiffs- 
decree-holders, who seek the execution, 
are Claiming. on the basis of the com- 
promise petition and the consequential 
compromise decree. 


39. Consequently, we cannot re- 
fuse to grant the amendment because 
similar errors had also occurred in Exhi- 
bits P-2 and P-4. If the parties want 
any rectification of those deeds, it is open 
to them to file a suit for rectification 
under Section 31 of the Specific Relief 
Act. But, that is no bar to the granting 
of the present amendment petition. 


40. The above discussion shows 
that there is no difficulty about the 
identity of the properties that are dealt 
with by the parties. There is also no 
doubt about the new numbers that the 
properties have been given in the Re- 
survey. We are also of the opinion that 
introducing the new numbers in the 
schedules and the plans may help the 
parties to finalise their rights under the 
compromise decree very soon and that 
such an amendment is needed in the 
interests of justice. We have, therefore 
no hesitation in granting the application. 
However we make no order as to costs 
in this petition. 

Orders accordingly. 
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SHARFUDDIN AHMED, VENKATESAM 
AND VAIDYA, JJ. 


Dontireddy Venkata Reddy, Appellant v. 
Bhimavarapu Bhushireddy and others, Res- 
pondents. 


Writ Appeal No. 98 of 1967 and Letters 
Patent Appeal No. 116 of 1967, D/- 6-8- 
1970, against Judgment of Kumarayya, J., in 
W. P. No. 289 of 1963 and S. A. No. 570 of 
1965 and C. R. P. No. 2140 of 1963, D/- 
28-4-1967. 

(A) Civil P. C. (1908), Section 9 — Juris- 
diction of Civil Court — Ouster of — Tribu- 
nal when can exclusively decide existence of 
certain state of facts. 

Whether a Tribunal has been given the 
exclusive jurisdiction to decide a particular 
circumstance depends upon the language of 
the Act and aims and objects for which the 
Act has been enacted. If a given Act pos- 
tulates that on the existence of certain state 
of facts the Tribunal will have jurisdiction to 
decide the matters entrusted to it the Tribunal 
will be competent to decide whether that 
state of facts exists but the existence of such 
state of facts being a jurisdictional factor it 
cannot give to itself jurisdiction by a wrong 
decision as to the existence of such state of 
facts. Such a decision would be in regard 
to a collateral fact and can be questioned in 
a Civil Court and the jurisdiction of the Civil 
Court is not barred in such cases. Whereas 
in cases where the tribunal has been given 
exclusive jurisdiction to decide the existence 
of facts on the basis of which it could pro- 
ceed to pass certain orders, the decision of 
those facts would also be final and conclu- 
sive and cannot be questioned in a Civil 
Court. Case law discussed. 

(Paras 6, 32) 


(B) Tenancy Laws — Andhra Pradesh 
(Andhra Area) Tenancy Act (18 of 1956), Sec- 
tions 16 (1), 2 (c), (e) and (f) — Eviction pro- 
_ ceeding —- Admission by tenant of tenancy in 
respect of part of disputed land — Tahsildar 
does not get jurisdiction to determine whether 
tenancy exists in respect of whole land — 
T. P. Act (1882), Section 105. 


If in a proceeding for eviction of tenant 
from certain land, the tenant admits tenancy 
only in respect of the part of disputed land, 
that does not give jurisdiction to the Tahsildar 
to determine whether the relationship of land- 
lord and tenant exists in respect of the whole 
of the disputed land, There is. nothing in the 
definitions of “cultivating tenant”, “holding” 
and “landlord” in clauses (c), (e) and (£) res- 

ectively of Section 2 to postulate that mere- 
ly because the tenancy in regard to the part 
of the land in dispute is admitted that rela- 
tionship of landlord and tenant exists in regard 
to the remaining part of the disputed land 
also. The expression “such property” in Sec- 
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tion 105 of the T. P, Act also clearly indicates 
t a lease can come into existence only in 
regard to a particular and distinct property 
and if a lease is admitted or proved in res- 
pect to part of the property, the relationship 
of landlord and tenant does not extend to 
whole of the property which the landlord 
claims to be under lease. (Para 11) 
(C) Tenancy Laws — Andhra Pradesh 
(Andhra Area) Tenancy Act (18 of 1956), Sec- 
tion 16 (1) — Exercise of jurisdiction by Tah- 
sildar — Condition precedent —- Word “in- 
cluding” in Section 16 (1) — Meaning — 
Relationship of landlord and tenant — Deter- 
mination by Tahsildar is not final — Civil 
P. C. (1908), Section 9. (1962) 1 Andh WR 
10, Overruled, 


A reading of Section 16 (1) clearly shows 
that the necessary condition for the exercise 
of the jurisdiction by the Tahsildar under 
that Section is the existence of the relation- 
ship of landlord and cultivating tenant. The 
Tahsildar has no jurisdiction to decide a dis- 
pute which is not between a landlord and a 
cultivating tenant. Therefore, the decision of 
the question whether the relationship of the 
Jandlord end cultivating tenant exists is a deci- 
sion regarding a jurisdictional factor and such 
a decision by Tahsildar is neither conclusive 
nor final and does not oust the jurisdiction 
of a Civil Court to entertain proceedings in 
which the question of jural relationship of 
landlord and tenant arises. (1962) 1 Andh 
WR 10, Overruled. Case Jaw discussed, 

(Para 14) 

The word ‘including’ in Section 16 (1) 
has not been used in order to enlarge the 
meaning of the words or phrases occurring in 
the first limb of that section. The word “in- 
clude” is merely illustrative and does not en- 
large the expression “Any dispute arisin 
under this Act” in Section 16 (1), (Para 18) 

(D) Tenancy Laws — Andhra Pradesh 
(Andhra Area) Tenancy Act (18 of 1956), See- 
tions 16 (1), 18 (1) (c) and 2 (c) — Jurisdie- 
tion of Tahsildar — He can pass eviction 
order against sub-tenant. C. R. P. No. 2140 
of 1963, D/- 28-4-1967 (AP), Reversed. 

The Tahsildar has jurisdiction under See- 
tion 16 (1) to pass eviction order against a 
sub-tenant if he is a party to the proceedings, 
and even in cases where he is not made a 
party, he can be evicted under the provisions 
of Order 21, Rule 85, Civil P. C. and also 
under general principles of law. The defini- 
tion of cultivating tenant does not include a 
sub-tenant but that by itself cannot oust the 
jurisdiction of the Tahsildar to order eviction 
of a sub-tenant. The very fact that when 
sub-letting has been made a ground for evic- 
tion under Section 18 (1) (c) it by necessary 
implication gives the power to the Tahsildar 
to order eviction of a sub-tenant also. Fur- 
ther, the sub-tenant as he claims through the 
tenant is bound by the order of eviction pass- 
ed against tenant and can be evicted under 
the provisions of Order 21, Rule 35, Civil 
P. C. There is nothing in Rule 18 of the 
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Rules made under the Act which prohibit the 
Tahsildar from deciding question arising 
during the execution of the order. C. R. P. 
No. 2140 of 1968, D/- 28-4-1967 (AP), Re- 
versed. (Obiter). (Para 88) 
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chandra Reddy and P. L. N. Sarma, for Res- 
pondent No. 1 (in both appeals); D. V. Sastry 
for Respondents Nos. 2 to 6 (in W. A. 98 
of 1967). 


VAIDYA, J.:— The case has been re- 
ferred to us by a Bench of this Court as in 
its opinion the question raised in Writ Appeal 
No. 98 of 1967 and L, P. A. No. 116 of 1967 
involve intricate questions relating to the 
scope of jurisdiction of Tahsildar under Sec- 
tion 18 of the Andhra Pradesh Tenancy Act. 
It was also pointed that there are certain ob- 
servations in the judgment in Gorla Buchaiah 
v. Mukala Swami Naidu, (1962) 1 Andh WR 
10 which require close scrutiny in the light 
ot the Supreme Court’s decision placed before 

em. 


2.. The facts relating to Writ Appeal 
No. 98 of 1967 and Letters Patent Appeal No. 
116 of 1967 may briefly be stated. One 
Dontireddy Venkata Reddy filed an applica- 
tion A, T. P. 38 of 1968 before the Deputy 
Tahsildar, Vijayawada u/s. 18 (a) and (c) of 
the Andhra Tenancy Act XVIII of 1966 (here- 
inafter called the Act) for termination of te- 
nancy against his cultivating tenant Bushi- 
reddy and others. The allegation was that 
the petitioner’s family owned about 80 acres 
of lonka land described in detail in the sche- 
dule in the village Chagantipadu which is 
situated about two miles from the schedule 
lands. In June 1957 Bushireddy, the 1st res- 
ondent, in the petition took the land on 
ease for 1957 on a rent of Rs. 50/- per acre 
and took a written lease from the petitioner, 
It was also agreed that the Ist respondent 
should not sub-let the land to anybody and 
pay half the amount in the month of August 
1957. The Ist respondent undertook to vacate 
the land without any notice by 1-7-1958. The 
Ist respondent has not paid the balance of 
rent of Rs. 900/- and has not vacated the 
land as stipulated, When the petitioner got a 
registered notice issued to him the Ist respon- 
dent got a reply notice issued with false and 
untenable allegations. The 1st respondent had 
sub-let the land to respondents 2 to 6 and 
thus contravened the terms of the lease. It 
was, therefore, prayed that the Court may be 
pleased to pass an order evicting all the res- 
pondents from the schedule land and award- 
ing costs of the petition to the petitioner. 


8. That Ist respondent denied taking 
80 acres of land on lease and in para 8 of the 
counter-affidavit filed by him he stated that 
the petitioner did not own 80 acres of lonka 
land in Chagantipadu, but on the other hand 
the petitioner owned only 20 acres of land in 
two plots of 10 acres each at two different 
places, The petitioner had leased out only 
one plot of 10 acres of land and the rent 
therefor has been duly paid. The Ist respon- 
dent was not a defaulter and respondents 2 to 
6 were not inducted into possession as sub- 
lessees. Respondents 2 to 6 also took the 
same stand that only 10 acres of land was 
leased out to respondent No. 1 and they were 
in possession of 20 acres of land from a Jong 
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time. The land of the respondents was to the 
north of the petitioners 10 acres plot. They 
had no connection whatsoever either with the 
petitioner or the Ist respondent and therefore 
could not be deprived of their possession. 


4, On these averments, the Deputy 
Tahsildar, proceeded to hold an enquiry and 
on examining six witnesses for the petitioner 
and seven witnesses for the respondents 
besides marking documents on either side 
held that the petitioner had proved his case 
and ordered eviction of the respondents 1 to 
6 from the schedule lands. The order was 
made on 18-12-1962. The matter was carrie 
in appeal to the Revenue Divisional Officer at 
Vijayawada in A. T. No, 2 of 1968 by the 
Ist respondent and in A. T. 1 of 1963 by 
the other respondents, who by his order dated 
7-2-1963 rejected both the appeals and con- 
firmed the order of the Deputy Tahsildar. 
Agegrieved by the decision the main lessee lst 
respondent filed Writ Petition No. 289 of 
1968 seeking to quash that order by issue of 
“a writ of certiorari, while the alleged sub- 
lessees respondents 2 to 6 filed Civil Revision 
Petition No. 2140 of 1963 under Article 227 
of the Constitution alleging that the Tenancy 
Tribunals had no jurisdiction to decide the 

mestion as they did not come within the 
efinition of cultivating tenants. Dontireddy 
Venkata Reddy had also filed a suit O. S. 
No. 190 of 1961 in the Court of the Dis- 
trict Munsif, Vijayawada against the lessee 
perpendeat No. 1) for the recovery of rent 
or 80 acres of land at the rate of Rs. 50/- 
per acre, Bushireddy the tenant contested 
the claim of the plaintiff more or less on 
the same grounds as have been raised before 
the Deputy Tahsildar, The contention in 
main was that the petitioner had leased out 
only 10 acres of land and he had not com- 
mitted any default in payment of rent, The 
other respondents are not parties to the suit. 
The learned District Munsif, Vijayawada 
after enquiry dismissed the suit of the 
plaintiff on the ground that only 10 acres 
of land was leased out to the defendant in 
the case and the defendant was not a de- 
faulter in that respect. The decree was up- 
held on appeal by the Subordinate Judge, 
Vijayawada in A. S. No, 102 of 1968. A 
second appeal No. 570 of 1965 was filed 
challenging the decision of the Subordinate 
Judge made in A. S. 102 of 1963. 


All these three proceedings viz., Writ 
Petn. No, 289 of 1968, Civil Revn. Petn. No. 
2140 of 1963 and the Second Appeal No. 
570 of 1965 came before our learned bro- 
ther Kumarayya, J., (as he then was) and were 
disposed of by him by a common order 
dated 28-4-1967 whereby the Writ Petn, 
No. 289 of 1963 and the Civil Revn. Petn. 
No. 2140 of 1963 were allowed and the 
Second Appeal No. 570 of 1965 was dismiss- 
ed, While allowing the Civil Revn. Petn. 
it was held that (a) a sub-lessee is not with- 
in the definition of a cultivating tenant; 
{b) the general principle that an order 
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obtained against a lessee enures against the 
sub-lessees has no application to a case 
where a tribunal has been created with a 
limited jurisdiction; (c) the Revenue Au- 
thorities under the Act had no jurisdiction 
to decide the disputes arising between land- 
lord and sub-lessee; and (d) no order of 
eviction can be passed against a sub-lessee. 
In the writ peiton, Kumarayya, J., (as he 
then was) held that (a) whether Ist respon- 
dent is a tenant of 20 acres also is a jurisdic- 
tional fect and decision by revenue authori- 
ties on that question is not final and conclu- 
sive and a Civil Court had jurisdiction to 
decide that question; (b) the Civil Court in 
the instant case has decided that Ist res- 
pondent was a tenant of only ten acres and 
there was no default in payment of rent on 
his part and that finding of fact cannot be 
disturbed in a second appeal and it has be- 
come final; (c) once it is held that Ist res- 
pondent is a tenant of ten acres of 

only, admittedly there is no default or sub- 
letting by lst E and (d) conse- 
quently the appellant is not entitled to any 
order of eviction. The second appeal was 
dismissed as a finding of fact could not be 
interfere] with. Aggrieved by the decision 
of the writ petition and the second appeal, 
the landlord has fled writ appeal No. 98 
of 1967 and L. P. A. 116 of 1967 respective- 
ly.. As already stated, both the writ appeal 
and L.P. A. have been referred to us by a 
Division Bench by its order dated 19-3- 


5. Learned counsel for the appel- 
lant raised before us the following points:— 


(i) The Ist respondent having admit- 
ted that he is a tenant of Ac. 10-00 of land 
the question whether Ac. 20-00 of land are 
included in the tenancy or not is a question 
which does not go to the jural relationship 
of landlord and tenant and is concerned only 
with extent of land under the tenancy and 
is therefore within the exclusive jurisdiction 
of the revenue authorities constituted under 
that Act, and that decision is final and con- 
eye and cannot be questioned in a Civil 

ourt. 


(ii) In view of the provision of the Act, 
the question whether the relationship of 
landlord and tenant exists in a given case 
has to be decided by the Tahsildar and that 
decision has been made final and conclusive 
and it cannot be questioned in a Civil Court 
(iii) In either case, the appellant is entitled 
to an order of eviction as the Tahsildar 
has held that the tenant has committed de- 
fault in payment of rent and has sublet the 
land and (iv) The revenue authorities under 
the Act are competent to pass an order 
under Section 13 of the Act against the sub- 
lessee irrespective of whether he is a party 
to the proceedings. 


6. It is now well settled that when 
an inferior Court, tribunal or body is created 
for deciding facts, the legislature may pro- 
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vide that if a certain state of facts exists and 
is shown to such tribunal or body before 
it proceeds to do certain things, it shall 
have jurisdiction to do such things but not 
otherwise. In such cases, it will have juris- 
diction to decide whether such state of facts 
exists but that decision shall not be conclu- 
sive. If such a tribunal or body exercises 
its jurisdiction without the existence of such 
state of facts, what it does can be question- 
ed. It is in such case that a tribunal or body 
cannot give to itself jurisdiction by deciding 
wrongly that such state of facts exists. The 
legislature may also clothe the tribunal or 
body with the jurisdiction to decide finally 
the existence of facts which are basic for 
its assumption of jurisdiction. In such a 
case, any decision by the tribunal or body 
in regard to the existence of such state of 
facts is final and conclusive and cannot be 
questioned in an ordinary Civil Court. In 
order to determine whether a given case falls 
within the first category or second. pane ed 
the language of the Act, and its aims and o 
jects will have to be considered. 


7. The Andhra Pradesh (Andhra 
Area) Tenancy Act, 1956 was enacted in 
1956 to provide for the payment of fair 
rent by cultivating tenants and for fixing the 
minimum period of agricultural leases in the 
State of Andhra. The second section of the 
Act inter alia gives the definition of a cul- 
tivating tenant, holding, landlord ete. Sec- 
tion 3 fixes the maximum rent payable by 
cultivating tenant to Jandlord. By Section 4 
option is given to every landlord and his 
cultivating tenant to come to an agreement 
in regard to the form of tenancy. Section 5 
enables the cultivating tenant and the land- 
Jord to agree among themselves in regard 
to the quantum of rent payable for holding 
subject to the maximum rent specified in 
Section 3. By virtue of Section 6, the Tah- 
sildar has been empowered to fix the fair 
rent for a holding notwithstanding any agree- 
ment between the landlord and the culti- 
vating tenant. That section lays down the 
various factors which the Tahsildar has to 
take into consideration while fixing the fair 
rent. Section 8 empowers the Tahsildar for 
making an enquiry to grant remission of rent 
on an application made by a cultivating 
tenant in that behalf. By Section 10 the 
minimum period of every lease entered into 
between the landlord and his cultivatin 
tenant on or after the commencement o 
the act has been fixed at six years. Sec- 
tion 11 provides that in the event of change 
in the ownership of any land during the cur- 
rency of a lease, the cultivating tenant shall 
be entitled to continue the tenancy on the 
same terms and conditions as before. By 
Section 12 provision has been made that in 
case of the death of the cultivating tenant, 
his widow and his lineal heirs have been 
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deceased-cultivating tenant was holding. See- 
tion 18 empowers the Tahsildar to pass an 
order for eviction of cultivating tenant on 
fulfilment of the conditions laid down in the 
Act and on an application made by the 
landlord for the purpose. Section 14 pro- 
vides for the termination of the tenancy by 
the cultivating tenant and surrendering his 
holding. By Section 15 time has been fixed 
for delivery of possession of the holding by 
the cultivating tenant on the expiry of the 
tenancy. Section 16 provides that any dis- 
putes arising under the Act between the 
landlord and the cultivating tenant including 
any question relating to the determination 
of the fair rent or the eviction of a culti- 
vating tenant shall, on application by the 
landlord or the cultivating tenant, as the 
case may be, be decided by the Tahsildar 
after making enquiry in the manner pres- 
cribed. Sub-section (2) of the section pro- 
vides for an appeal from the order of Tah- 
sildar to the Revenue Divisional Officer. 
Section 17 gives overriding effect to the pro- 
visions of the Act notwithstanding anything 
inconsistent therewith contained in any pre- 
existing law, custom, usage, agreement or 
decree or order of a Court. Section 19 em- 
powers the Government to make rules to 
carry out the purposes of the Act, The 
aforesaid provisions clearly indicate that the 
Act has been enacted for the decision of all 
the disputes that may arise under the Act 
in regard to the determination of the fair 
rent and eviction between a landlord and a 
cultivating tenant. But jurisdiction is given 
to the Tahsildar under the Act only in a case 
where the dispute is between a landlord and 
a cultivating tenant. The question for con- 
sideration is whether the decision of the 
Tahsildar regarding the existence of relation- 
ship of landlord and tenant is within the 
exclusive jurisdiction of the Tahsildar so as 
to make that decision final or conclusive or 
whether that is a decision of a jurisdictional 
fact which is not final and conclusive, and 
the correctness of which can be canvassed in 
a Civil Court, 


8. The first contention raised by the 
learned counsel for the appellant proceeds 
on the assumption that the Tahsildar has no 
exclusive jurisdiction to decide the jural rela- 
tionship of landlord and tenant. He submits 
that the appellant had averred that the Ist 
respondent was a tenant for Ac. 80-0 of 
land, which was denied by the Ist respon- 
dent, but he admitted that he was a tenant 
of only Ac. 10-0 of land, and had nothing 
to do with the balance of Ac. 20-0. When 
the Ist respondent admitted that he was a 
tenant of Ac. 10-0 of land, the jural rela- 
tionship of landlord and tenant between the 
appellant and the Ist respondent has been 
n ienitted, and the Tahsildar admittedly has 
jurisdiction to decide the question of evie- 
tion finally and conclusively between the 
parties. The argument is that the question 
whether Ac. 10-0 of land was leased out os 
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Ac. 30-0 of land was leased out concerns 
the terms of the tenancy agreement and does 
not in any manner concern the relationship 
of landlord and tenant. In other words it 
is contended that once the jural relationship 
of landlord and tenant is admitted, the 
Tahsildar gets the jurisdiction to proceed 
under the provisions of the Act irrespective 
of the fact as to whether the jural relation- 
ship has been admitted in regard to the 
extent of the land of which the eviction 
is sought by the landlord, 


9. In support of the argument, reli- 
ance is placed on the definition of “cultivat- 
ing eee in Section 2 (c) of the Act which 
reads: 


“(c) “cultivating tenant” means a per- 

son who cultivates ty his own labour or by 
that of any other member of his family or 
by his supervision and control, any land be- 
longing to another under a tenancy agree- 
ment; express or implied, but does not in- 
clude a mere intermediary.” 
Stress was laid on the expression ‘any land 
belonging to another’ and it was contended 
that this definition extends to any land, and 
it is not necessary that the admission or 
proof of tenancy should be with respect to 
the whole of the land in question. If such 
a relationship is admitted or proved in res- 
pect of a part of the land in question it is 
sufficient to bring the tenant under the de- 
finition of ‘cultivating tenant’. It is argued 
that the aforesaid proposition is further sup- 
ported by the definition of ‘holding’ in Sec- 
tion 2 (e) of the Act which reads that: 

“(e) holding means a parcel of land 
held by a cultivating tenant;” 

The definition of ‘andlord’ in Sec. 2 (8 
which reads: 

“(£) ‘landlord’ means the owner of a 
holding or part thereof who is entitled to 
evict the cultivating tenant from such hold- 
ing or part, and includes the heirs, assignees, 
legal representatives of such owner, or per- 
son deriving rights through him;” 
is relied upon and stress is laid on the 
expression ‘owner of a holding or part there- 
of. The argument is that to bring a person 
within the definition of landlord it is not 
necessary that he should be the owner of 

e whole of e holding. It is 
sufficient that he is the owner of 
a part of it and is entitled to 
evict the cultivating tenant from that part. 
It is also argued that in case the aforesaid 
definitions are restricted to extent of lands 
which are admitted or proved to have been 
taken by the tenant under a lease, the Court 
will be adding certain words or expressions 
to the provisions of the Act which it is not 
competent to do. 


10. Learned counsel for the Ist res- 
pondent contends that the concept of a 
tenant cannot be separated from the land of 
which he is the tenant, In order to bring 
about the relationship of landlord and tenant, 
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the following factors are necessary. (1) the 
parties; (2) the subject-matter or immovable 
property; and (8) the demise or partial trans- 
er. 


11. Section 105 of the Transfer o 
Property Act defines a lease of immovable 
property as “a transfer of a right to enjoy 
such property.” The expression ‘such pro- 
perty clearly indicated that a lease can come 
into existence only in regard to a particular 
and distinct property. It is impossible to 
come tc a conclusion that if a lease is ad- 
mitted or pore in respect to part of the 
property, the relationship of landlord and 
tenant will extend to whole of the property 
which the landlord claims to be under lease. 
The deñnitions relied upon by the learned 
counsel for the appellant in support of his 
contention do not help him, The expression 
‘any lJand’ in the definition of ‘cultivating 
tenant” cannot be given the meaning the 
learned counsel seeks to give. The word 
‘any’ has no particular significance in the de- 
finition and what the definition means is that 
a cultivating tenant is a person who culti- 
vates land in the manner prescribed in that 
section under the tenancy agreement expres- 
sed or implied. Even under this definition 
what is necessary to bring within the defi- 
nition of ‘cultivating tenant’ is the existence 
of a tenancy agreement and such an agree- 
ment cannot be considered de hors the ex- 
tent of the land agreed to be leased be- 
tween the parties. The definition of hold- 
ing also does not take the case of the ap- 
pellant any further. It only means that the 
-land held by the cultivating tenant is a 
holding and nothing more, The definition 
of ‘andiord’ where it takes in the owner of 
a part of the holding also does not help 
the appellant. That definition clearly states 
that the landlord must be in a position to 
evict the cultivating tenant from that part 
of the holding. The definition of ‘the ‘culti- 
vating tenant’ when read with the definition 
of the ‘landlord’ which should be rightly 
done, can only mean that the person seek- 
ing to evict from part of a holding is the 
owner of such part holding, and the person 
in possession of that part cultivates it under 
a tenancy agreement with him or his pre- 
decessor-in-title. The definition does not 
clothe the person as a landlord even in res- 
pect of that part of a holding of which there 
is no relationship of landlord and cultivating 
tenant between him and the person in pos- 
session thereof, Merely because the tenancy 
in regard to the part of ‘the land in dispute 
is admitted, it cannot be postulated that the 
relationship of landlord and tenant exists in 
regard to the disputed part of the land in 
question. If such interpretation is given, 
it would mean that if a landlord wants to 
evict the cultivating tenant from a holding 
of which he is admittedly a cultivatin 
tenant, he has only to allege that the sai 
person is the cultivating tenant for an extent 
of land much larger than the admitted extent 
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of land and make allegations of default in 
payment of rent and sub-letting by the 
ftenant. We are therefore unable to accept 
the contention of the learned counsel for the 
appellant that when the jural relationship of 
landlord and tenant is admitted in respect 
to a part of the land in dispute, the question 
whether the tenant is a cultivating tenant o 
the balance of the land is not a question con- 
cerning the jural relationship of landlord and 
tenant. 

12, The next argument of the learn- 
ed. counsel for the appellant that the decision 
of the Tahsildar on the relationship of land- 
lord and tenant is conclusive and final is 
based on the provisions of Section 16 (1) of 
the Act. Section 16 (1) reads that— 

*“16 (1) Any dispute arising under this 

Act between a landlord and a cultivating 
tenant, including any question relating to the 
determination of fair rent or the eviction of 
a cultivating tenant shall, on application by 
the landlord or the cultivating tenant, as the 
case may be decided by the Tahsildar after 
ioe an inquiry in the manner prescrib- 
ed. 
Laying stress on the expression ^“ dispute 
arising under this Act’ and also the words 
cluding any question’ it is argued that 
every dispute that arises under the provisions 
of the Act is a dispute within the exclusive 
jurisdiction of the Tahsildar. A dispute 
whether the parties are related as landlord 
and cultivating tenant is also a dispute aris- 
ing under the provisions of the Act and there- 
fore is within the exclusive jurisdiction of the 
Tahsildar. It is also argued that the use of 
the word ‘including’ enlarges the definition 
and when such a word is used the words and 
phrases must be construed as ETE 
not only such things as they signify accord- 
ing to their nature and import but also those 
things which the interpretation clause declares 
that they shall Scade It is argued that 
the ambit of Section 16 (1) of the Act has not 
been restricted to the decisions the Tahsildar 
has to give between the landlord and cultivat- 
ing tenant but also gives him jurisdiction to 
decide the jural relationship of landlord and 
tenant, j 


In support of the meaning to be given 
to the word ‘including’ reliance is placed upon 
the decision of a Division Bench of this Court, 
consisting of the Chief Justice and one of us 
in Taj Mahal Hotel v. C. I. T. Hyderabad, 
(1970) 1 Andh WR 68 = (AIR 1969 Andh 
Pra 84). The learned Judges while consider- 
ing the definition of plant in sub-section (2) 
of Section 10 (5) of the Income-tax Act made 
a reference to the observation of Lord Watson 
in Dilw v. Commissioner of Stamps, 1899 
A, C. 99 at pp, 105-106 that ‘include’ is very 
generally use in interpretation clauses in 
order to enlarge the meaning of the words or 
phrases occurring in the body of the statute, 

en it is so used, these words and phrases 
must be construed as comprehending, not only 
such things as they signify according to their 
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nature and import, but also those things 
which the interpretation clause declares that 
they shall include. The word ‘include’ is 
susceptible of another construction which may 
become imperative if the context of the act 
is sufficient to show that it was not merely 
employed for the purpose of adding to the 
natural significance of the word or expressions 
defined. When it is mentioned that a parti- 
cular definition ‘includes’ certain things, it 
should be taken that the Legislature intended 
to settle a difference of opinion on the point 
or wanted to bring in other matters that would 
not properly come within the ordinary conno- 
tation of the word or expression or phrase in 
question (vide Madras Central Urban Bank 
Ltd. v. Corporation of Madras, 62 Mad LJ 
720 = (AIR 1932 Mad 474) ). The Legislature 
uses the word ‘means’ where it wants: to ex- 
haust the significance of the term defined 
and the word ‘includes’ where it intends that 
while the term defined should retain its ordi- 
nary meaning its scope should be widened 
by specific enumeration of certain matters 
which its ordinary meaning may or may not 
comprise so as to make the definition enume- 
rative but not exhaustive (vide Province of 
Bengal v. Hingul Kumari, AIR 1946 Cal 217). 


13. The word ‘including’ in Sec, 16 
(1) of the Act does not seem to have been 
used in order to enlarge the meaning of the 
words or phrases occurring in the first limb of 
that section. The first limb clearly provides 
for any dispute arising under the Act which 
would, according to its nature and import, 
also. take in question relating to the determi- 
nation of fair rent or the eviction of a culti- 
vating tenant which have been included in 
the definition, for, the questions relating to 
the determination of fair rent or eviction of 
a cultivating tenants are essentially disputes 
arising under the Act and not outside the 
Act so as to make their specific mention as 
enlarging the scope of Section 16 (Œ) of the 
Act. That being so, the word ‘including’ in 
Section 16 (1) does not enlarge the ex- 
pression “in (any ?) dispute arising under the 
(this?) Act.” But, the expression in question 
‘relating to the determination of fair rent or 
eviction of a cultivating tenant’ is only illus- 
trative. Seshachalapathi, a in Ramanaiah v. 
Avula Bujji Reddy, (1962) 1 Andh WR 416 
observed that “the expression ‘including’ which 
has been regarded always as a term of en- 
largement, shows that the two specified cate- 
gories are only illustrative and that the sec- 
tion is designed to comprehend all disputes 
between the landlord and the tenant includ- 
ing those which are specifically recited.” 


14, Learned Counsel for the respon- 
dent suggested an interpretation which would 
enlarge the scope of Section 16 (1) of the Act 
and argued that any dispute arising under the 
Act may, according to its nature and import, 
be restricted only to the applications provid- 
ed for in various sections of the Act, but may 
not cover the questions which the Tahsildar , 
is required to decide before he determines the 
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fair rent orders eviction of the tenant. Ac- 
cording to him, the fair rent has to be decid- 
ed on a consideration of the various factors 
enumerated in Section 6 (2) (a) to (g). Simi- 
larly before ordering eviction of a tenant, the 
Tahsildar has to come to a conclusion whe- 
ther the grounds specified in clauses (a) to (g) 
of that section are in existence, The argu- 
ment is that if Section 16 (1) consists only 
of the expression ‘any disputes arising under 
this Act between a landlord and a cultivating 
tenant’, it may not include the decisions on 
various factors enumerated under Section 6 
and the various grounds enumerated in Sec- 
tion 18 to make that position clear the legis- 
lature has included any question relating to 
the determination of fair rent or the eviction 
of a cultivating tenant in Section 16 (1) of the 
Act. In the case before us, it is not neces- 
sary for us to go into the argument advanced 
by the learned counsel for the respondent. 


The question before us is whether the 
dispute regarding the relationship of landlord 
and tenant is included within Section 16 (1) 
of the Act so as to give exclusive jurisdiction 
to the Tahsildar. Even if the dispute which 
the Tahsildar has jurisdiction to decide under 
Section 16 (1) of the Act is a dispute arising 
under the Act it must be between a landlord 

Jand a cultivating tenant. The Tahsildar has 
no jurisdiction to decide a dispute which is 
not between a landlord and a cultivating 
tenant. Similarly, the Tahsildar has been 
given the jurisdiction to decide questions relat- 
ing to the determination of the fair rent or 
the eviction of a cultivating tenant only if 
such questions arise between a landlord and 
cultivating tenant. A reading of this section 
clearly shows that the necessary condition for 
the exercise of the jurisdiction by the Tahsil- 
dar under Section 16 (1) of the Act is the 
existence of the relationship of landlord and 
cultivating tenant. As stated earlier, the sec- 
tions of the Act give the Tahsildar necessary 

ower to decide questions or disputes arising 
etween a landlord and his cultivating tenant. 

Nothing precluded the legislature from pro- 
viding that the decision of the jural relation- 
ship of landlord and cultivating tenant would 
also be within the exclusive jurisdiction of the 
Tahsildar. On the conirary, the provisions 
of the Act, as extracted above, clearly indicate 
that the jurisdiction of the Tahsildar arises 
only if the jural relationship of landlord and 
tenant exists but not otherwise. That being 
so, the decision of the question whether the 
relationship of the landlord and cultivating 
tenant exists is a decision regarding a juris- 
dictional factor, as termed by the Supreme 
Court, and such a decision is neither con- 
clusive nor final does not oust the juris- 
diction of a Civil Court to entertain proceed- 
ings in which the question of jural relation- 
ship of landlord and tenant arises. 


- I5. We will now proceed to con- 
sider the decisions of the Supreme Court and 
of this High Court cited before us by the 
learned counsel for both the parties. We pro- 
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pose to deal with the Supreme Court deci- 
sions in chronological order. 


16. The first decision cited is Brij 
Raj Krishna v. Shaw and Bros., AIR 1951 SC 
115. The appeal before the Supreme Court 
arose out of a suit brought by the tenant for 
directing that bis eviction was illegal, ultra 
vires ard without jurisdiction, The Rent 
Controller whose order was sought to be set 
aside in the Civil Court had held that the 
tenant had committed default in payment of 
rent. The landlord contended that having re- 
gard to the scheme of the Bihar Buildings 
(Lease Rent and Eviction) Control Act, 1947 
the House Controller was fully competent to 
decide whether the condition precedent to the 
eviction has been satisfied and Once the deci- 
sion has been arrived at, it cannot be ques- 
tioned in a Civil Court. 


17. The learned Judges, after setting 
out the provisions of the Act observed that 
the Act had set up a complete machinery for 
the investigation of those matters upon which 
the jurisdiction of the Controller to order 
eviction of a tenant depends and it expressly 
makes his order final and subject only to the 
decision of the Court. The Act empowers the 
Controller alone to decide whether or not 
there is non-payment of rent and his decision 
on that question is essential before an order 
can be passed by him under Section 11. In 
para 7 it was observed that: 


Tati Jai the Act has entrusted the Con- 
troller with a jurisdiction, which includes the 
jurisdiction to determine whether there is non- 
payment of rent or not, as well as the juris- 
diction, on finding that there is non-payment 
of rent, to order eviction of a tenant. There- 
fore, even if the Controller may be assumed 
to have wrongly decided the question of non- 
payment of rent, which by no means is clear, 
oe order cannot be questioned in a Civil 

ourt.” 


The case cited does not decide the question 
as to whether the House Controller had the 
exclusive jurisdiction to decide the question 
whether the parties were landlord and te- 
nant. Cn the other hand it is evident from 
the decision that the parties were landlord 
and tenant and the uly question was whe- 
ther the tenant had committed default in 
ayment of rent and was therefore liable 
or eviction. The Supreme Court held that 
the House Controller had the exclusive juris- 
diction to decide those matters and there- 
fore the decision cannot be questioned in a 
Civil Court, 


18. In Babulal v. Nandram, AIR 
1958 SC 677 their Lordships of the Supreme 
Court considered the provisions of Sec, 28 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act of 1947, In that 
case, the Landlord had earlier filed a suit 
for eviction of the tenant and other persons 
whom he stated to be trespassers. The 
Small Cause Court held that the other per- 
sons were not the sub-tenants and the sub- 


A.P, 93 - 


94 A.P.  [Pr. 18] 


letting by the tenant in their favour being 
eontrary to law, the latter had deprived him- 
self of the protection of the Act. Accord- 
ingly that Court passed a decree for evic- 
tion of all the defendants in the suit 
brought by the landlord, Thereafter the 
tenant and the so-called sub-tenants filed a 
suit in the Bombay City Civil Court praying 
for a declaration that the 1st plaintiff was a 
tenant of the defendants and was entitled 
to protection under the Act and that the 
2nd and 8rd plaintiffs were lawful sub- 
tenants of the first plaintiff and were entitl- 
ed to possession, use and occupation of the 
remises as sub-tenants thereof. The juris- 
iction of the City Civil Court was challeng- 
ed by the landlord and it was decided that it 
had jurisdiction to entertain the suit but 
dismissed the suit on the ground that there 
had been no lawful subletting by the first 
plaintiff of the premises to the 2nd and 8rd 
plaintiffs, Against that decision, there was 
an appeal by the plaintiffs to the Bombay 
High Court which was dismissed. The 
ne Court disagreed with the view of the 
Judge of the City Civil Court that he had 
jurisdiction to entertain the suit filed by the 
plaintiffs. After referring to the plaint and 
the nature of the relief asked for by the 
plaintiffs, their Lordships held that the 
plaintiffs had based their case on the provi- 
sions of the Act. The Supreme Court 
observed: — 


“7. In a suit for recovery of rent where 
admittedly one party is the landlord and the 
other the tenant, Section 28 of the Act 
explicitly confers on Courts specified there- 
in jurisdiction to entertain and try the suit 
and expressly prohibits any other Court 
exercising jurisdiction with respect thereto. 
Similarly, in a suit relating to possession of 
premises where the relationship of landlord 
and tenant admittedly subsists between the 
- parties, jurisdiction to entertain and try any 
such a suit is in the Courts specified in Sec- 
tion 28 and no other, All applications made 
under the Act are also to be entertained and 
disposed of by the Courts specified in Sec- 
tion 28 and no other, In all such suits or 
proceedings the Courts specified in Sec. 28 
also have the jurisdiction to decide all claims 
or questions arising out of the Act of any of 
its provisions. The words employed in Sec- 
tion 28 make this quite clear, Do the pro- 
visions of Section 28 cover a case where in 
a suit one party alleges that he is the land- 
lord and denies that the other is his tenant 
or vice versa and the relief asked for in the 
suit is in the nature of a claim which arises 
out of the Act or any of its provisions? The 
answers must be in the affirmative on a rea~- 
sonable interpretation of Section 28. ...... 
EETA The suit, in substance, was a denial 
of the right of the defendants as tenants.” 


Further in para 8 their Lordships held— 
“The present suit filed in the City Civil 
Court raised in substance a claim to the 
effect that the plaintiffs were the tenants of 
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the premises within the meaning of the Act. 
Such a claim was one which arose out of 
the Act or any of its provisions. The suit 
related to possession of the premises and the 
right of the landlord to evict any of the 
oe was denied on the ground that tha 

st plaintiff was a tenant within the mean- 
ing of the Act and the premises had been 
lawfully sublet by him to the second and 
third plaintiffs. The City Civil Court was 
thus called upon to . decide whether first 
plaintiff was a tenant of the premises within 
the meaning of the Act and whether he had 
lawfully sublet the same to the second and 
third plaintiffs. The City Civil Court, there- 
fore, had to determine whether the plaintiffs 
had established their claim to be in posses- 
sion of the premises in accordance with the 
pom of the Act. As the tenancy of the 

st Plaintif had been terminated by the 
landlord, this plaintif could resist eviction 
only if he established his right to continue 
in possession under the provisions of the 
Act, On the termination of the tenancy of 
the first plaintiff, outside the provisions of 
the Act, the sub-tenancy would come to an 
end and the landlord would be entitled to 
possession. This could be denied to him 
only: if the second and third plaintiffs could 
establish that the premises had been lawfully 
sublet to them and under Section 14 of the 
Act they must be deemed to be tenants of 
the premises. In other words, the City Civil 
Court could not decree the suit of the plain- 
tiffs unless their claim to remain in posses- 
sion was established under the Act or any of 
its provisions. Independent of the Act the 
plaint in this suit disclosed no cause of ac- 
TOMS: 2.24 aenndien ce Section 28 applies to 
a suit where admittedly the relationchio of 
landlord and tenant within the meaning of 
the Act subsists between the parties. The 
plaint in the suit in the City Civil Court 
admits that the defendants were landlords 
of the premises at various stages and the 
plaintiffs were their tenants. The suit, 
therefore, was essentially a suit between a 
Jandlord and a tenant. The suit did not 
cease to be a suit between a landlord and a 
tenant merely because the defendants denied 
the claim of the plaintiffs. Whether the 
plaintiffs were the tenants would be a claim 
or question arising out of the Act or any of 
its provisions which had to be dealt with by 
the Court trying the suit. On a proper inter- 
pretation of the provisions of Section 28 the 
suit contemplated in that section is not only 
a suit between a landlord and a tenant in 
which that relationship is admitted but also 
a suit in which it is claimed that the rela- 
tionship of a landlord and a tenant within the 
meaning of the act subsists between the 
parties. The Courts which have jurisdiction 
to entertain and try such a suit are the 
Courts specified in Section 28 and no other.” 
Their Lordships therefore held that the City 
Civil Court had no jurisdiction to entertain 
and that the suit could be entertained only 
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by the Courts specified in Section 28, 
Bombay Act. 

19. We have exhaustively extracted 


passages from the aforesaid decision of the 
Supreme Court as the said decision was re- 
lied upon by the learned counsel for the ap- 
pellant in support of his second argument. 
He laid great stress on the observation of 
the Supreme Court that the provisions of the 
Bombay Act cover a case where in a suit one 
panty alleges that he is the landlord and 

enies that the other is his tenant or vice 
versa. Relying upon this, it is argued that 
the relationship of landlord and tenant is 
within the exclusive jurisdiction of the Tah- 
sildar in the instant case also, This argu- 
ment overlooks the other observations of 
their Lordships wherein they clearly say that 
in that particular suit, the relationship of 
landlord and tenant was sought to be esta- 
blished under the provisions of the Bombay 
Act. In other words, the plaintiffs therein 
claimed that there was subsisting tenancy 
between them and the landlords in view of 
the provisions of the Bombay Act. The suit 
therein was 
Bombay Act and as the relationship of 
Jandlord and tenant was claimed under the 
provisions of that Act, their Lordships de- 
cided that it was a matter which was within 
Section 28 of the Act and the Court men- 
tioned in that section alone had jurisdiction 
to entertain such a suit. In the instant case, 
the relationship of landlord and cultivating 
tenant is not at all claimed under any of the 
provisions of the Act. Already, while giving 
a summary of the various provisions of the 
Act we have indicated that there is no sec- 
tion which says that on the happening of 
certain events or ina the event of certain 
existing circumstances a particular person 
would be considered as a cultivating tenant 
of a particular landlord. In our opinion, 
therefore, this decision does not in any man- 
ner help the appellant. On the other hand, 
para 8 clearly shows that the courts men- 
tioned in Section 28 can entertain suits where- 
in admittedly the relationship of landlord and 
tenant within the meaning of the Act sub- 
sists between the parties. 


20. Calendrasidkar, J. (as he then 
was) speaking for the Supreme Court in 
Magiti Sasamal v. Pandab Bissoi, AIR 1962 
SC 547 while considering the provisions of 
Section 7 (1) of the Orissa Tenants Protec- 
tion Act of 1948 observed that— 
ENA Section 7 (1) postulates the 
relationship of tenant and landlord between 
the parties and proceeds to provide for ex- 
clusive jurisdiction of the Collector to try 
the five categories of disputes that may arise 
between the landlord and the tenant. The 
disputes which are the subject-matter of 
Section 7 (1) must be in regard to the five 
categories, That is the plain and obvious 
construction of the words “any dispute as 
regards.” On this construction it would be 
unreasonable to hold that a dispute about 
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the status of the tenant also falls within the 
purview of the said section. The scheme of 
Section 7 (1) is unambiguous and clear. It 
refers tc the tenant and landlord as such 
and it contemplates disputes of the specified 
character arising between them. Therefore, in 
our opinon even on a liberal construction of 
Section 7 (1) it would be difficult to uphold 
the argument that a dispute as regards the 
existence of the relationship of landlord and 
tenant falls to be determined by the Collector 
under Section 7 (1).” 


Section 18 of the Act also postulates the 
relationship of tenant and landlord between 
the partes and proceeds to give exclusive 
jurisdiction to the Controller to order evic- 
tion in case the grounds mentioned in the 
said section exist. 


21, The argument advanced by the 
learned Counsel for the appellant that See- 
tion 7 (1) of the Orissa Act uses the expres- 
sion any dispute between the tenant and the 
landlord as regards the five categories men- 
tioned therein whereas Section 16 (1) of the 
Tenancy Act uses the expression any disputes 
arising tnder the Act. A distinction was 
sought to be drawn and’ it was argued that 
the provisions of Section 7 (1) of the Orissa 
Act are not in pari materia with the provi- 
sions of Section 16 (1) of the Tenancy Act 
and therefore the decision of the Supreme 
Court cannot apply to the instant case. 


22. Our attention was drawn to the 
distinction between the two sections made 
by Seshazhalapathi, J., in (1962) 2 Andh WR 
416 at p. 419. The learned Judge observed 
that the provisions of Section 7 (1) of the 
Orissa Act and Section 16 (1) of the Tenancy 
Act were differently worded. He went on 


to hold that under Section 16 (1) of the 


Tenancy Act the question whether or not a 
person who claims the benefit of the Act 
is a cultivating tenant and whether his te- 
nancy still subsists is a question that is am- 
cillary ta the exercise of the jurisdiction of 
the tenancy Courts under Section 16 (1) of 
the Tenancy Act and therefore the Tahsildar 
has a rizht to determine whether between 
the parties to a dispute there is a subsisting 
relationskip of landlord and tenant. The 
question before the learned Judge was not 
whether the Tahsildar has exclusive jurisdie- 
tion to decide whether there is the rela- 
tionship of landlord and tenant. The argu- 
ment advanced was that in a case where 
the jural relationship of landlord and 
tenant is disputed the Tahsildar has no 
jurisdiction to entertain the matter at all. 
That argument was rejected by the learned 
Judge and he held that the Tahsildar has a 
right to determine the matter but he did not 
hold that the decision was final and con- 
clusive and could not be questioned in a 
Civil Court. 


23. The Supreme Court in Durga 
Singh v. Tholu, AIR 1963 SC 361 dealt with 
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the provisions of Section 77 (8) of the Punjab 
Tenancy Act, 1887. The appellant before 
the Supreme Court filed a suit for possession 
and mesne profits against the respondents 
who contended that they were the occu- 
pancy ' tenants of those lands for the last 
two or three generations and that the suit 
was not cognizable by a Civil Court. The 
trial Court decreed the suit of the appellant 
as against all the respondents. The Dist- 
rict Judge dismissed the appeal and con- 
firmed the decree of the trial court. The 
udicial Commissioner allowed the appeal 
olding that the respondents were occupancy 
tenants of the lands and consequently the 
rovisions of Section 77 (8) read with the 
Brst proviso thereto barred the jurisdiction 
of the Civil Court, It was argued before 
their Lordships of the Supreme Court that 
for a suit to be barred under Section 77 (8) 
of the Act from the cognizance of a Civil 
Court two conditions have to be satisfied. 
The first is that the suit should relate to one 
of the matters described in sub-section (8) 
and the second is that the existence of the 
relationship of landlord and tenant should 
be admitted by the parties. After referring 
to Section 77 (8) of the Act and the proviso 
thereunder and also entries (e) and (d) under 
that proviso it was observed— 


EREE that not only items (dy and (e) 
but every other item in the three groups 
relates to a dispute between tenants on the 
one hand and the landlord on the other. There 
is no entry or item relating to a suit by or 
against a person claiming to be a tenant and 
whose status as a tenant is not admitted by 
the landlord. It would, therefore, be reason- 
able to infer that the legislature barred 
only those suits from the cognizance of a 
Civil Court where there was no dispute 
between the parties that a person cultivat- 
ing land or who was in possession of land 
was a tenant.” 


Their Lordships also considered the decision 
rendered by the Supreme Court in AIR 1962 
SC 547. The Act which we are now consi- 
dering, does not also provide for the settle- 
ment of any dispute as to the relationship 
of landlord and a cultivating tenant, 


24, The appellant in Desika Char- 
yulu v. State of A. P., AIR 1964 SC 807 
was the proprietor or inamdar of a shrotriem 
village, The Government of Madras pur- 
porting to act under the powers conferred 
y the Rent Reduction Act, 1947 appointed 
a Special Officer to conduct an enquiry as 
to the precise reduction to be effected in the 
rent payable to the appellant by persons in 
cultivation of the lande in the appellant’s 
shrotrium and after considering his report 
directed a reduction of rents, Almost simul- 
taneously proceedings were taken by the 
Settlement Officer appointed under the 
Madras Estates (Abolition and Conversion 
into Ryotwari) Act of 1948 for determining 
whether or not the shrotrium should be 
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taken over by Government and the offcer 
gave his decision against the appellant. The 
appellant filed an appeal to the Tribunal 
constituted under the Abolition Act and the 
appeal was dismissed. The appellant then 
invoked the jurisdiction of the High Court 
of Madras under Article 226 of the Con- 
stitution of India to set aside the above 
proceedings, He contended that the shrot- 
rium which he owned did not fall within 
the class of “estates” to which either of the 
two enactments applied and that conse- 
quently the notification of Government 
under the Rent Reduction Act and the deci- 
sion of the Settlement Officer and the Tri- 
bunal under the Abolition Act were wholly 
without jurisdiction. The writ petition was, 
however, withdrawn by the appellant for 
the reason that a suit in a civil court for 
adjudicating upon the several issues of facts 
and law was more appropriate. The Appel- 
lant thereafter filed a suit in the court of 
the Subordinate Judge for a declaration that 
the shrotrium was not an ‘estate’ within the 
Rent Reduction Act nor an ‘inam estate’ 
within the Abolition Act and for an injunc- 
tion restraining the State from taking action 
in pursuance of these two enactments as 
regards the lands of the appellant in the said 
shrotrium. The suit was dismissed by the 
learned Subordinate Judge and the High 
Court on appeal affirmed the dismissal. 


Thus, two principal questions arose for 
determination before the Supreme Court (1) 
whether the Shrotrium village is not an 
“estate” within the Rent Reduction Act; and 


(2) whether it is not an “inam estate” under * 


the Abolition Act. Both the Subordinate 
Judge as well as the High Court answered 
the first question in the ative and in 
regard to the second, the High Court dec- 
lined to investigate that matter on the 
ground that the same could not be agitated 
in a Civil Court. That was the third ques- 
tion before the Supreme Court. The 
Supreme Court first considered the question 
whether the shrotrium is an estate within 
the scope of Rent Reduction Act and con- 
firmed the decision of the High Court and 
the Subordinate Judge in that behalf, While 
considering the second question as to whe- 
ther the shrotrium was an inam estate their 
Lordships referred to the provisions of Sec- 
tion 9 (1) of the Abolition Act and in para 27 
of the Judgment their Lordships referred to 
the famous passage of Lord Esher in Queen 
v. Commr, for Special Purposes of The 
Income-tax, (1888) 21 QBD 818 at pp. 319- 
820, which reads: 


“When an inferior court or tribunal or 
body which has to exercise the power of 
deciding facts, is first established by Act of 
Parliament, the legislature has to consider 
what powers it will give that tribunal or 
body. It may in effect say that if a certain 
state of facts exist and is shown to such 
tribunal or body before it proceeds to do 
certain things, it shall have jurisdiction to 
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do certain things, but not otherwise. There 
it is not for them conclusively to decide 
whether that state of facts exists, and, if 
they exercise the jurisdiction without its 
existence, what they do may be ques- 
tioned and it will be held that they have 
acted without jurisdiction, But there is an- 
other state of things which may exist. The 
legislature may entrust the tribunal or body 
with a jurisdiction, which includes the juris- 
diction to determine whether the preliminary 
state of facts exists as well as the jurisdiction 
on finding that it does exist, to proceed fur- 
ther or do something more. When the legis- 
lature are establishing such a tribunal or 
body with limited jurisdiction, they also 
have to consider whatever jurisdiction they 
give them, whether there shall be any ap- 
peal from their decision, for otherwise there 
will be none. In the second of the two 
cases, J have mentioned it is an erroneous 
application of the formula to say that the 
tribunal cannot give themselves jurisdiction 
by wrongly deciding certain facts, to exist 
because the legislature gave them jurisdic- 
tion to determine all the facts, including the 
existence of the preliminary facts on which 
the further exercise of their jurisdiction de- 
pends and if they were given jurisdiction so 
to decide, without any appeal being given, 
there is no appeal from such exercise of their 
jurisdiction.” 

Their Lordships observed:— 

“Jt is manifest that the answer to the 
question as to whether any particular casé 
falls under the first or the second of the 
above categories would depend on the pur- 
pose of the statute and its general scheme, 
taken in conjunction with the scope of the 
enquiry entrusted to the tribunal set up and 
other relevant factors. In the present case, 
this is determined by terms of Section 9 (1) 
which prescribes and delimits the functions 
of the Settlement Officer and thus in effect, 
of the appellate forum. This sub-section en- 
joins on or empowers the Settlement Officer 
to determine whether “any inam village” is 
“an inam estate or not” and the object of 
the Act is to “abolish” only “inam estates”. 
This determination involves two distinct mat- 
ters in view of the circumstance that every 
“inam village” is not necessarily “an inam 
estate” viz., (1) Whether a particular pro- 
perty is or is.not an “inam village” and (2) 
Whether such a village is “an inam estate” 
within the definition in Section 2 (7). The 
first of these questions whether the grant is 
of an “inam village” is referred to in Sec- 
tion 9 (1) itself as some extrinsic fact which 
must pre-exist before the Settlement Officer 
can embark on the enquiry contemplated by 
that provision and the Abolition Act as it 
stood at the date relevant to this appeal, 
makes no provision for this being the sub- 
ject of enquiry by the Settlement Officer. 


28. Where therefore persons appearing 
in opposition to the proceedings initiate 
before the Settlement Officer under Section 9 
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question the character of the property as not 
falling within the description of an “inam 
village” he has of necessity to decide the 
issue, for until he holds that this condition 
is satisfied, he cannot enter on the further 
enquiry which is the one which by Sec- 
tion 9 (1) of the Act he is directed to con- 
duct. On the terms of Section 9 (1) the 
property in question being an “inam village” 
is assumed as a fact on the .existence of 
which the competency of the Settlement 
Officer to determine the matter within his 
jurisdiction rests and as there are no words 
in the statute empowering him to decide 
finally the former, he cannot confer jurisdic- 
tion on himself by a wrong decision on this 
preliminary condition to. his jurisdiction. 
Any determination by him of this question 
therefore, is (subject to the result of an ap- 
peal to the Tribunal) binding on the parties 
only for the purposes of the proceedings 
under the Act, but no further. The correct: 
ness of that finding may be questioned in 
any subsequent legal proceedings in 
the ordinary ‘courts of the land where the 
question might arise for decision. The de- 
termination “by him of the second question 
whether the “inam village” is an inam estate 
is, however, within his exclusive jurisdiction 
and in regard to it the jurisdiction of the 
Civil Court is clearly barred.” 


Then their Lordships went on to hold 
that as it had been found while dealing with 
the applicability of the Rent Reduction Act 
that the shrotrium was an inam village, the 
result would be that the preliminary condi- 
tion would have been satisfied and the Set- 
tlement Officer was therefore competent to 
record a finding that the inam village was 
an inam estate. The decision whether the 
inam village was an inam estate was held to 
be within the exclusive jurisdiction of the 
Settlement Officer and therefore barred from 
the jurisdiction of the Civil Court. 


25. In Mohd. Mahmood v. Tikam 
Das, AFR 1966 SC 210 the landlord had 
earlier brought a suit for ejectment of his 
tenant after serving a notice of termination: 
wherein a consent decree for ejectment Was 
passed. The sub-tenant in occupation had 
not been impleaded as a party defendant to 
the suit. The sub-tenant after serving a 
notice under Section 15 (2) of the Madhya 
Pradesh Accommodation Control Act, 1961 


- instituted a suit for declaration against the 


landlord and the tenant that he had become 
a direct tenant under the landlord by virtue 
of Section 16 (2) of the M. P. Accomoda- 
tion Control Act, 1961. The question for 
consideration before the Supreme Gourt was 
whether in view of Section 45 (1) of the 
Act, the Civil Court was competent to en- 
tertain the suit, Section 15 (8) of the said 
Act empowers the Rent Controlling Autho- 
rity to decide whether a sub-letting was law- 


‘ful where the landlord. disputed the same. 


As the Rent Controlling Authorities had the 
power to decide the lawfulness of the sub- 


‘ 
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letting, it was held that the Civil Court is 
clearly debarred by virtue of Section 45 (1) 
of the aforesaid Act from deciding that ques- 
tion. It may be noted that in this case 
also, the person who was claiming to be a 
sub-tenant was claiming a right given to 
him under the Act and their Lordships of 
the Supreme Court came to the conclusion 
that such a matter was within the jurisdic- 
tion of the Rent Controlling Authority and 
the Civil Court therefore had no jurisdiction 
to entertain the matter. $ 


26, The Supreme Court in Rama 
Iyer v. Sundaresa, AIR 1966 SC 1431 con- 
sidered the provisions of Sections 6-B, 3 (8) 
of the Madras Cultivating Tenants Protec- 
- tion Act and the scope of Section 115, Civil 
Procedure Code, The facts of the case are 
that the respondent before their Lordships 
claiming to be the cultivating tenant of the 
appellant deposited certain amount as rent 
in the Revenue Court under Section 3 (8) 
of the Madras Cultivating Tenants Protec- 
tion Act, 1955 and filed an application be- 
fore the Court praying for a declaration that 
the amount deposited represented the cor- 
rect amount of rent due from him. The ap- 
pellant denied that the respondent was his 
cultivating tenant. The Revenue Court held 
that the respondent was not a cultivating 
tenant of the appellant and therefore could 
not claim the benefit of Section 3 (8) of the 
said Act. The respondent thereupon filed a 
petition in revision before the Madras High 
Court under Section 6-B of the Act read with 
Section 115° of the Civil Procedure Code. 
The High Court came to the conclusion that 
the respondent was a cultivating tenant of 
the appellant and allowed the revision peti- 
tion and declared that the amount deposited 
by the respondent represented the correct 
amount due from him to the appellant. 


The appellant contended in the Supreme 
Court that the respondent was not a culti- 
vating tenant was a finding of fact and that 
the High Court had no jurisdiction to set 
it aside on revision, whereas it was contend- 
ed by the respondent that that finding was 
in respect of a collateral fact upon the exis- 
tence of which the jurisdiction of the Reve- 
nue Court under Section 8 (8) depended and 
the High Court had ample power to revise 
the finding under Section 6-B of the Act. 
After setting out the provisions of the Act 
their Lordships observed that in case of dis- 

putes between the landlord and the cultivat- 
` ing tenant, the Revenue Divisional Officer is 
authorised to entertain and decide applica- 
tions by the landlord for eviction and re- 
sumption of possession and by the cultivat- 
ing tenant for restoration of possession and 
to impose penalties on the landlord or the 
tenant for infraction of Section 4-B. To at- 
tract the jurisdiction of the Revenue Divi- 
sional Officer, there must be a dispute be- 
tween a landlord and cultivating tenant. The 
existence of the relation of landlord and cul- 
tivating tenant between the contending par- 
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ties is the essential condition for the assump- 
tion of jurisdiction by the Revenue Divi- 
sional Officer in all proceedings under the 
Act. The Tribunal can exercise its jurisdic- 
tion under the Act only if such relationship 
exists. If the jurisdiction of the Tribunal 
is challenged, it must enquire into the exis- 
tence of the preliminary fact and decide if 
it has jurisdiction. But its decision on the 
existence of this preliminary fact is not final 
such a decision is subject to review by the 
High Court in its revisional jurisdiction 
under Section 6-B. 


27. In Custodian Evacuee Property, 
Punjab v. Jafran Begum, AIR 1968 SC 169 
rendered the provisions of the Administration 
of Evacuee Property Act, 1950, the ques- 
tion that arose for consideration was the in- 
terpretation of Section 46 of the said Act. 
The house in dispute belonged to one M 
who died sometime in the year 1922. In 
1947 the house was in possession of his son 
M. R. and his widow the respondent, Some- 
time after partition M. R. migrated to 
Pakistan. Thereafter, a notice was issued 
under Section 7 of the Act to D, son of 
M. R. to show cause why the house be not 
declared as evacuee property, No notice was 
however issued to the respondent: D ap- 
peared before the Deputy Custodian and ad- 
mitted that his father had migrated to Pakis- 
tan and the house was therefore declared to 
be evacuee property. No appeal was taken 
against this order which thus became final. 
Later on, the respondent filed an applica- 
tion before the Custodian claiming that M 
had made a will bequeathing the house to 
her and therefore she was the owner of the 
entire property. The custodian held that 
under the Mohammadan Law a person could 
not will away more than one-third of his pro- 
perty and as it had not been proved that 
the house willed away by M was one-third 
of his entire property or lee the will could 
not be acted upon. In ,consequence, the 
application was dismissed. The respondent 
later applied for review of the order of 
the Custodian and that review application 
was dismissed on the ground that it was 
belated. She then went in revision to 
the Deputy Custodian General but her revi- 
sion was dismissed. Thereafter, the Deputy 
Custodian General suo motu reviewed the 
earlier order holding that the respondent as 
the widow was entitled to one-eighth share 
under the Mohammadan Law. He there- 
fore held that only seven-eighth share of 
the house became evacuee property and one- 
eighth share of the respondent was not eva- 
cuee property. i 


In the meanwhile, the respondent had 
filed a suit on the basis of the will of M 
and: prayed for permanent injunction against 
the Custodian Evacuee Property, Punjab 
restraining them from evicting her from the 
house in dispute. The suit was dismissed by 
the trial Court holding that the Civil Court 
had no jurisdiction to decide the matter in . 
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view of the provisions of Section 46 of the 
Act. On appeal, the Additional District 
Judge also came to the conclusion that the 
Civil Court had no jurisdiction ‘to entertain 
the suit and therefore dismissed the appeal. 
On further appeal to the High Court, the 
Full Bench held that the question whether 
certain property was or was not, evacuee 
property was determinable by the “Custodian 
ut the determination of the Custodian on a 
question of title of such question arose was 
not final and the question of title could be 
reopened in the Civil Court and was to be 
finally determined by such Court. It is 
against this decision, an appeal was prefer- 
red to the Supreme Court. Their Lordships 
after considering the scheme of the Adminis- 
tration of Evacuee Property Act, 1950 and 
the provisions of Section 7 of the Act held— 
“Section 7, empowers the custodian to 
give notice, where he is of opinion that cer- 
tain property is evacuee property, to the 
person interested and after holding such in- 
quiry idto the matter as the circumstances 
of the case permit, pass an order declaring 
any such property to be evacuee property. 
It is clear in view of the definition of “eva- 
cuee property” to which we have already 
referred, that two questions will arise in 
every case where the Custodian has to dec- 
lare whether a property is evacuee property. 
These two questions are; (i) whether a per- 
son has or has not become an evacuee and 
.(ii) whether the property in dispute belongs 
to him. Both ee questions have to be 
decided under Section 7 of the Act by the 
Custodian.” 


In para 9 their Lordships went on to 
observe: o 

“Under Section 7 the Custodian has to 
determine whether certain property is or is 
not- evacuee property. To etermine that 
he is to find out whether a particular person 
is or is not an evacuee. Having found that, 
he is to find whether the property in dispute 
belongs to that person. If he comes to the 
conclusion that the property belongs to that 
person, he declares the property to be 
evacuee property. Now there is nothing in 
Section 7 which shows that the Custodian 
cannot enter into all questions whether of 
fact or of law in deciding whether certain 
property belongs to an evacuee. There is 
no reason to hold that under Section 7 the 
Custodian cannot decide what are called 
OP pinaten questions of law or questions of 
title.” 


In para 10 it was observed:— 

“It may be added that the only question 
to be decided under Section 7 is whether 
the property is evacuee property or not and 
the jurisdiction of the Custodian to decide 
this question does not depend upon any find- 
ing on a collateral fact. Therefore there 
is no scope for the application of that line 
of cases where it has been held that where 
the jurisdiction of a tribunal of limited ju- 
risdiction depends upon first finding certain 
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state of facts, it canot give itself jurisdic- 
tion on a wrong finding of that state of facts. 
Here under Section 7 the Custédiaai has to 
decide whether certain property is of is not. 
evacuee property arid his jurisdiction does 
not depend upon ary collateral fact being 
decided as a condition precedent to his as- 
suming jurisdiction. In these cirçūmstän- 
ces, Section 46 is a complete bar to the. 
jurisdiction of Civil or Revenue Courts in 
any ae which can be decided under Sec- 
tion 7.” 


Learned Counsel for the appellant relied 
upon this decision and contended that the 
Supreme Court has now changed its earlier 
view and has decided that once a matter is 
within the jurisdiction of an authority men- 
tioned in the Act, a decision on that matter 
becomes final and conclusive and cannot be 
questioned in a Civil Court. We do not 
find anything in the decision of their Lord- 
ships to support this contention of the learn- 
ed counsel. Their Lordships in para 10 of 
the judgment have clearly stated that as the 
jurisdiction of the custodian to decide the 
question whether certain property is or is not 
evacuee property does not depend upon any 
collateral fact there is no scope for the ap- 
plication of that line of cases where it has 
been held that where the jurisdiction of a 
tribunal of limited jurisdiction depends upon 
first finding certain state of facts, it cannot 
give itself jurisdiction on a wrong finding 
of that state of fact. Section 7 of the Ad- 
ministration of Evacuee Property Act does 
not say that in case of an evacuee property 
the custodian would exercise certain juris- 
diction. On the contrary, it gives jurisdic- 
tion fo the custodian to decide whether a 
particular property is a evacuee property or 
not. That being so, there is no collateral 
fact on the existence of which the jurisdic- 
tion of the Custodian to decide whether a 
particular property is an evacuee property 
or not depends: ‘This decision turns entire- 
ly upon the specific provisions of Sec. 7 of 
the Evacuee Property Act and cannot be 
regarded as changing the view expressed by~ 
the Supreme Court in the earlier cases as 
is clear from para 10 of the judgment ex- 
tracted above, 


28. Our attention was drawn by 
the learned counsel for the respondent to 
a latest decision of the Supreme Court in 
C. A. No. 899 of 1966 rendered on 12-9- 
1969 (reported in AIR 1970 SC 1727). The 
Ist respondent in the appeal was a tenant 
of a shop which belongs to the Ist appel- 
lant. The Ist appellant had earlier applied 
to the Rent Control and Eviction Officer, 
Dehra Dun for an order for ejecting the 
respondent on the plea that the Ist respon- 
dent Gokal Chand had committed default 
in paying rent. The concerned Officer 
passed an order observing that the tenant 
was not in occupation of the shop and had 
let it out to another person. He according- 
ly declared that the shop was vacant and 
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allotted it to one Kishorilal. Kishorilal then 
applied to the Officer that the shop allotted 
to him was in illegal occupation of Rawal- 
chand son of Gokal Chand. The concerned 
officer declared that Gokal Chand the pre- 
vious tenant had vacated the shop and that 
Rawal Chand was in illegal occupation of 
„the shop and he accordingly issued a notice 
under Section 7-A (8) of the U. P. (Tem- 
porary) Control of. Rent and Eviction Act, 
1947. Gokal Chand then filed a civil suit in 
the Court of the Munsif, Dehra Dun for a 
declaration that he was an allottee and a 
tenant of the shop and that he was in pos- 
session in that capacity and he added the 
landlord and Kishorilal as party-defendants. 
The trial Court held’ that Gokal Chand had 
at no time vacated the shop nor .was his 
tenancy terminated. He accordingly made 
an order declaring that Gokal Chand was 
an allottee and a tenant of the shop and was 
entitled to remain in occupation of the same. 
An appeal against that order to the District 
Court was dismissed and a second appeal 
to the High Court was also unsuccessful. In 
the Supreme Court it was alleged by the 
landlord and Kishorilal that the order of the 
Civil Court was without jurisdiction, They 
relied upon the provisions of Sections 3, 7 
and 16 of the Act. After referring to those 
sections their Lordships obseryed— 


“Undoubtedly he has jurisdiction to 
make orders under Sections 7 and 7-A of 
the Act, if there be a vacancy. But whether 
there is a vacancy is a jurisdictional fact 
which cannot be decided by him finally. By 

- reaching an erroneous decision, he cannot 
clothe himself with jurisdiction which he 
does not possess. It is only when the 
order is with jurisdiction that the order is 
not liable to be challenged in a Civil Court 
by virtue of Section 16 of the Act.” 

A reading’ of this judgment shows that in 
view of the specific provisions of Sections 7 
and 7-A of the Act their Lordships reached 
the conclusion that whether there is a 
vacancy is a jurisdictional fact which could 

“not be decided by the concerned officer 

finally. i 


29. We will now refer to the deci- 
sion of this High Court. In Venkata Rama- 
nadham v. Venkatarathnam, 1959 Andh LT 
114, Seshachalapathi, J., held that though 
a decision on the preliminary collateral] facts 
or what may be called the jurisdictional 
facts by the inferior Tribunal or authority 
is not final and may be subjected to an ap- 
peal or revision, but that will not take away 
the right or perhaps the necessity for the 
inferior Tribunal to decide such collateral 
or jurisdictional facts. The learned Judge 
did not consider the ‘uestion whether a 
decision on a collateral fact would bar the 
jurisdiction of the Civil Court as that mat- 
ter was not before him. 


30. In Venkata Ramanadham v. 
Venkataratnam, (1960) 1 Andh WR 128 


A.I. R. 


Satyanarayana Raju, J. considered the ques- 
tion whether the proceedings before the 
Tahsildar under the provisions of the Te- 
nancy Act should be stayed till the disposal 
of the civil suit, While considering this 
question, the learned Judge held that the 
Tahsildar ig entrusted with a special and - 
exclusive jurisdiction with respect to the 
matters dealt in Section 16 (l) of the Act 
and the jurisdiction of the Tahsildar to deter- 
mine questiọns which are confined to him 
would prevail notwithstanding anything in- 
consistent therewith contained in any decree 
or order of a Civil Court. That being so, 
there is no question of the stay of proceed- 
ings pending before the Tahsildar till the 
disposal of the Civil suit. A reading of the 
judgment shows that it was not argued that 
the authority constituted under the Andhra 
Tenancy Act had no jurisdiction tọ entertain 
the application. The question for conside- 
ration was not whether the decision given 
by the Tahsildar in regard to the relation- 
ship of landlord and cultivating tenant is 
final and conclusive so as to debar the 
matter from being investigated by a Civil 
Court. 


- 31. A Division Bench of this Court 
consisting of Seshachalapathi, J., and one of 
us in Papinaidu v, Sivudu Naidu, (1962) 2 
Andh WR 180 held that under Section 16 (1) 
of the Act all questions between the land- 
lord and a cultivating tenant under the pro- 
visions of the Act have to be decided by the . 
Tahsildar. One of such questions is certainly 
whether supplemental parties can be added 
as provided under Order 1, Rule 10 (2) 
Civil Procedure Code. The question for 
consideration was whether an order directing 
the addition of supplemental parties is ap-. 
pealable under Section 16 of the Act and the 
learned Judges held: that it was one of the 
questions which the Tahsildar has power to’ 
decide, an appeal can be laid under the 
provisions of sub-section (2) of Section 16 
of the Act, This case does not at all deal 
with the question as to whether the decision 
of the Tahsildar in regard to the relation- 
ship of the landlord and tenant is final and 
conclusive and cannot be questioned in a 
Civil Court. 


32. A reading of the aforesaid deci- 
sions clearly show that whether a Tribunal 
has been given the: exclusive jurisdiction to 
decide a particular circumstance depends 
upon the language of the Act and aims and 
objects for which the Act has been enacted. 
If a given Act postulates that on the exis- 
tence cf certain state of facts the Tribunal 
will have jurisdiction to decide the matters 
entrusted to it under the Act, the Tribunal 
will no doubt be competent to decide whe- 
ther that state of facts exists but the exis- 
tence of such state of facts being a juris- 
dictional factor it cannot give to itself juris- 
diction by a wrong decision as to the exis- 
tence of such state of facts. Such a deci- 
sion would be in regard to a collateral fact 
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land can be questioned in a Civil Court and 
the jurisdiction of the Civil Court is not 
barred in such cases. Whereas in cases where 
the tribunal has been given exclusive jurisdic- 
tion to decide the existence of facts on the 
basis of which it could proceed to pass cer- 
tain orders, the decision of those facts would 
also be final and conclusive and cannot be 
questioned. in a Civil Court. 


83. In the instant case, we have al- 
ready shown that the jurisdiction of thé Tah- 
sildar rests upon the relationship of landlord 
and a cultivating tenant. He can act only in 
cases where such relationship exists. No 
doubt in a given case he can determine if 
dispute arises with regard. to such relation- 
ship but such a decision will only be a deci- 
sion regarding a jurisdictional fact or a colla- 
teral fact and such a decision can always 
be questioned in a Civil Court. In the case 
beforé us, thé question whether Ist respon- 
dent is a tenant of the wholé of Ac. 30-0 of 
land is a question regarding a jurisdictional 
fact and any décision by the Tahsildar on 
that question will not be final and conclu- 
sive and can be agitated in and énquiréd 
into by a Civil Court. The appellant did 
file a suit in the Civil Court for arrears of 
rent on the ground that the Ist respondent 
though a téndnt of Ac, 80-0 of land had 
not paid rent for the whole of the land taken 
on lease by him. The trial Cotrt had on 
evidence led before it held that the Ist res- 
pondént was only the tenant of Ac. 10-0 of 
land and the tent in réspect of Acres 10-0 
at the stipulated rate was paid, the tenant 
had not committed any default in payment 
of rent. Thé appeals to the District Court 
and the High Court proved unsuccessful. 
This finding being one of fact cannot be 
canvassed in thé Letters Patent Appeal. We 
accordingly accept the finding of the lower 
Courts that the Ist réspondent is a tenant 
of only Acres 10-0 of land and as such. had 
not committed any default in payment of 
rent. It is also admitted that if the Ist 
respondent is held to bé the tenant of only 
Acres 10-0 of land, there is no question of 
his sub-letting thè rémaining 20 acres of 
land to respondénts 2 to 6. It follows there- 
foré that thé Ist respondent did not sub-let 
thé land as alleged by the appellant. This, 
the two grounds on which thè appellant 
based his application for eviction viz., the 
default in payment of rent and sub-letting 
by the Ist respondent are not present in the 
instant case and the appellant’s application 
for eviction has to fail. 


34. We will now refer to the deci- 
sion of a Bench òf this Court in (1962) 1 Andh 
WR 10 which aċcording to thè learned 
Judges who referred the matter to Full 
Bench requires- a closer scrutiny in the light 
of the Supreme Court decisions placed before 
them. The petitioners and the réspondents 
before the High Court pat forward compet- 
ing titles tō a holding in Panduri village in 
the Mallavaram Estate which was notified 
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under the Madras Estates (Abolition and 
Conversion into Ryotwari) Act, 1948. The 
petitioners claimed to be the ryots in res- 
pects of the lands by virtue of being the 
tenants under the landlord, one Adepu Reddi 
Govaramma while the respondent claimed 
his o¢cupancy rights to a lease obtained 
from another person of the same name, 
Govaramma. Both the parties approached 
the Settlement Officer for the issue of a 
ryotwart patta, éach claiming to be the 
occupan¢y tenant in regard to the suit lands. 
When the matter was pending before the 
Settlement Officer, the respondent invoked 
Section 18 of the Tenancy Act for evicting 
the petitioners from thosé lands on the 
allegation that thé petitioners-lessees of the 
respondent had committed default in the 
payment of rent. The petitioners opposed 
the petition on the groind that the respon- 
dent had rio’ manner of right to the proper- 
ty in quéstion, that they had acquired both 
melwaram and kudiwaram rights in the 
lands and that it was not competent for the 
Tahsildar tò inquiré into questions of title 
relating to these lands. The Deputy Tahsil- 
dar neégativéed thése conténtions in the view 
that Section 18 of thé Act enabléd him to 
adjudicate oh matters that have a bearing 
on the reliéf askéd for. 

It is this opinion of the Deputy Tahsil- 
dar that was subjécted to challenge before 
‘the learned Judges. The point considered 
by the learned Judges was whether the Tah- 
sildar had jurisdiction to decide as to who 
has title to thé lands in question, and it 
was held that in a petition for eviction the 
Tahsildar could not decide ‘whether the res- 
pondent was really the landlord or whether 
the petitioners themselves had title to these 
lands by purchase from someone else. If the 
Judges by that decision intended to lay 
down that the Tahsildar could not decide a 
question of title for determining the existence 
or otherwise of relationship of landlord and 
tenant as a jurisdictional fact or as a colla- 
teral fact, this decision cannot be consider. 
ed to be-good law in view of the various 
decisions of the Supremé Court referred to 
by us earlier in this jidgmeént. Thé Supreme 
Court in various decisions has laid down 
that a tribunal with a limited jurisdiction is 
competent to decide whether thé state of 
facts on thè existence of which the jurisdic- 
tion depends exists or doés not exist. But, 
such à de¢ision-is nòt conclusive and final 
and can always be agitated in a Civil Court. 
It therefore follows that the décision of the 
Division Bénch so far as it Jays down an 
absolute bar to the Tahsildar entering ‘into 
the question of title in deciding the rela- 
tionship of landlord and a cultivating tenant 
is no longer good law. 


35. The last contention raised by 
the learned counsel for the appellant is that 
ünder Section 18 of the Act, the Tahsildar 
has jurisdiction to proceed against the sub- 
lessée. Before we consider this contention, 
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it is necessary to mention the preliminary 
point raised by the learned Counsel for the 
respondents 2 to 6 against the entertainment 
of this contention. His argument is that 
while allowing C. R. P. No. 289 of 1963 
(2140 of 1968, D/- 28-4-1967?) Kuma- 
rayya, J., (as he then was) decided that a 
sub-lessee is not within the definition of cul- 
tivating tenant given in the Act and there- 
fore the Tahsildar has no jurisdiction to de- 
cide any dispute that arises between the 
landlord and a sub-tenant, He further held 
that the principle that a decree obtained 
against a tenant is binding on the sub-tenant 
is not applicable to orders made by tribunals 
with limited jurisdiction. The landlord hav- 
ing allowed that decision to become final, 
-the said questions cannot be agitated 
in the writ appeal filed by the landlord, In 
support of his argument, learned counsel for 
the respondents 2 to 6 relied upon the deci- 
sion in Badri Narayan v. Kamdeo Prasad, 
AIR 1962 SC 888. In reply, the argument 
of the learned Counsel for the appellant is 
that no doubt there was a separate C, R. P. 
before the learned Judge but that C. R. P. 
arose out of a single proceeding, that pro- 
ceeding being the application for eviction 
filed by the landlord under Section 18 of the 
Act, to which he not only made the tenant 
a party but also the sub-tenants. The Tah- 
sildar ordered eviction against all of them 
and the two appeals preferred by them to 
the Appellate Authority were also dismissed. 
The Č. R. P. arose out of the appeal filed 
by the Sub-tenants before the Revenue Divi- 
sional Officer. Further, the C. R. P. and the 
Writ Petition were disposed of by a common 
judgment and therefore the contention that 
the decision in the C. R. P. has become final 
so as to preclude the question decided by it 
being canvassed in the writ appeal cannot 
be accepted. Reliance is placed on Narhari 
v. Shanker, AIR 1958 SC 419. It may be 
noted here that this decision has been dis- 
tinguished in AIR 1962 SC 338 (supra), 


36. Learned counsel for the appel- 
lant in support of his argument that the 
Tahsildar had jurisdiction to order eviction 
against the sub-tenant argued that (1) sub- 
letting has been made a ground for eviction 
under Section 18 (1) (c) of the Tenancy Act 
from which it follows that the Tahsildar can 
order eviction of the sub-tenant also; (2) the 
Civil Procedure Code has been made ap- 
plicable to the proceedings of the Tahsildar 
by virtue of Rule 14 (1) of the Rules made 
under the Tenancy Act. According to the 
provisions of the Civil Procedure Code, the 
sub-tenant though not a necessary party, is 
a proper party; (8) the Civil Procedure Code 
having been made applicable, the sub-tenant 
can be evicted in view of the provisions of 
Order 21, Rule 35, Civil Procedure Code 
even if he is not made a party. to the evic- 
tion proceedings; and (4) under the géneral 
principles of law, the orders made against a 
tenant can be executed against a sub-tenant. 


A.I. R. 


37. The argument of the learned 
counsel for the respondents is that under 
the provisions of Section 16 (1) of the Act, 
all disputes arising between a landlord and 
a cultivating tenant only can be decided by 
the Tahsildar. The definition of cultivating 
tenant is not wide enough to include a sub- 
tenant and therefore any dispute which arose 
between the landlord and a sub-tenant is 
not within the purview of Section 16 of the 
Tenancy Act and the Tahsildar has therefore 
no jurisdiction to order eviction of the sub- 
tenant. In regard to the application of 
Order 21, Rule 35, Civil Procedure Code the 
argument of the Jearned counsel for the res- 
pondent is that if that provision has to be 
applied the other provisions of the Civil, 
Procedure Code that follow i.e., a right of 
the person aggrieved to file a regular suit 
should also be applied, and that cannot be 
the intention in applying the Civil Proce- 
dure Code. He further contended that the 
general principle of law that an order against 
a tenant is binding on a sub-tenant does not 
apply to an order by a tribunal which has 
a limited jurisdiction to decide the disputes 


between the- landlord and a cultivating 
tenant. i 
38. In view of our decision that the 


Ist respondent is a tenant only of Ac, 10-0 
of land and that therefore there is no ques- 
tion of any sub-letting by the tenant, it is 
not necessary for us to decide whether the 
Tahsildar has jurisdiction to proceed against 
the sub-tenant and order his eviction. 
Nevertheless, we find that the contentions 
raised by the learned counsel are well found- 
ed. The sub-letting having been made a 
ground for eviction of the tenant, an order 
of eviction can be given effect to only if 
that order can be executed against the sub- 
tenant also. Otherwise, it would mean that 
a landlord will have to take two separate 
proceedings—one against the tenant for his 
eviction under the Act, and the other against 
the sub-tenant for eviction under the general 
law. That could not have been the inten- 
tion of the legislature’ when it enacted that 
sub-letting is a ground for evicting the 
tenant. No doubt, the definition of cultivat- 
ing tenant does not include a sub-tenant but 
that itself cannot oust the jurisdiction of the 
Tahsildar to order eviction of a sub-tenant. 
In our opinion, the very fact that when sub- 
letting has been made a ground for eviction 
it by necessary implication gives the power 
to the Tahsildar to order eviction of a sib- 
tenant also. Further by virtue of the appli- 
cation of the Civil Procedure Code, the sub- 
tenant though not a necessary party is a 
proper party vide M/s. I. & M. Ltd. v. 
Pheroze Framroze, AIR 1953 SC 78. The 
Tahsildar has jurisdiction to decide whether 
the sub-tenant can be added as a party and 
the addition of supplementary party is a 
question which the Tahsildar has to decide 
under the provisions of Section 16 (1) of 
the Tenancy Act vide (1962) 2 Andh WR 
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180. The Supreme Court also held in AIR 
1958 SC 78 that even though a sub-tenant 
is added, the suit is still a suit between a 
landlord and a tenant. The question of sub- 
tenancy has necessarily to be decided by 
the Tahsildar in the presence of the sub- 
tenant whose rights are likely to be affected. 
Further, under Order .21, Rule 35, Civil 
Procedure Code an order for delivery of 
possession can be executed by removing any 
person bound by the decree who refuses to 
vacate the property. The sub-tenant as he 
claims through the tenant is bound by the 
order of eviction passed against him and 
can be evicted ander the provisions of this 
rule. It is argued by the learned counsel 
for the respondents that Order 21, is not 
applicable to the execution of an order of 
eviction made by the Tahsildar. He relied 
on Rule 18 of the rules which says that the 
order of the Tahsildar or the Revenue Divi- 
sional Officer under the Act shall be execut- 
ed by an officer of the Revenue Department 
not lower in rank than a Revenue Inspector. 
According to him, the Tahsildar is not the 
executing Court and Rule 14, applies Civil 
Procedure Code to the proceedings before 
the Tahsildar alone. We do not find any 
substance in this contention. Rule 13 mere- 
ly lays down the person who will actually 
execute the. order, but, that does not mean 
that the Tahsildar loses his power to decide 
question arising during the execution of the 
order. The proceedings in execution of the 
order before the Tahsildar are also govern- 
ed by the provisions of Civil Procedure 
Code. Learned counsel for the respondents 
however contended that if Order 21, R. 35, 
Civil Procedure Code is made applicable, 
the other provisions of Civil Procedure Code 
which provide for a suit by an aggrieved 
party will also have to be made applicable. 
This argument overlooks the provisions in 
Rule 14 that the Civil Procedure Code is ap- 
plicable as far as may be. It does not mean 
that all the provisions of the Civil Procedure 
Code can be applied if those provisions are 
not attracted by the proceedings before the 
Tahsildar. The landlord is also entitled to 
proceed against the sub-tenant who is bound 
by the decree under the provisions of gene- 
ral principles of law as he claims the pro- 
perty through the tenant. For the aforesaid 
reasons, we are of the opinion that the Tah- 
sildar has jurisdiction to pass eviction order 
against a sub-tenant if he is a party to the 
proceedings, and even in cases where he is 
not made a party, he can be evicted under 
the provisions of Order 21, Rule. 85, Civil 
Procedure Code and also under general prin- 
ciples of law. 

39. In the result, the writ appeal 
and the Letters Patent Appeal are dismissed. 
The appellant will pay de costs of the Ist 
respondent in the writ appeal. There will 
be no order as to costs in the Letters Patent 
Appeal. Advocate’s fee Rs. 150/-. 

Order accordingly. 
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Smt. Palacharla Hymavathamma, Peti- 
tioner v. Revenue Divisional Officer, Parva- 
tipuram and others, Respondents. 


Writ Petn. No. 1028 of 1968, D/- 25- 
11-1969 decided by Division Bench on order 
of Reference made by Basireddy, J. 


Tenancy Laws — Andhra Pradesh 
(Andhra Area) Inams (Abolition and Conver- 
sion into Ryotwari) Act (37 of 1956), Sec- 
tion 2 (d), (h) & (k) and Section 3 — Re- 
venue accounts of the Government’ —- Mean- 
ing of — Entries in Inam Fair Register are 
within its purview — Entries in Revenue ac- 
counts ambiguous —- Other evidence can be 
considered under Section 3. 


Revenue accounts has been used in the 
Inams Abolition Act and in the Madras 
Estates Land Act in comprehensive sense’ so 
as to include accounts and also registers that 
were prescribed to bé maintained by the 
Board of Revenue or other authorities pursu- 
ant to the Karnams Regulation and the sub- 
sequent enactments, It is open to the au- 
thorities concerned including the Board of 
Revenue, to add from time to time to the 
list of accounts or registers that are to be 
kept by the village establishments. 

(Para 12) 


No restrictive connotation can be’ plac- 
ed on the expression ‘revenue accounts’, It 
should mean and include all forms of ac- 
counts and registers kept by the village 
establishments pursuant to the statutory pro- 
vision as also the accounts kept at all the 
higher levels of the official hierarchy and 
which have a bearing on the assessment and 
collection of revenue. (Para 14) 


The expression ‘revenue accounts’ can- 
not be limited to the accounts of any parti- 
cular year or point of time. Nor can any 
limitation be placed on the accounts kept 
at any particular point in the official hier- 
archy. The entries in the Inam Fair Regis- 
ter are also within the purview of revenue 
accounts. If the entries in the revenue ac- 
counts are ambiguous and do not afford the 
basis for a sure conclusion it is incumbent 
on the tribunal to consider other pieces of 
evidence, which are relevant under the Evi- 
dence Act. 1964-1 Andh WR 307 & 1967-2 
Andh WR 1 & 1967-1 Andh LT 818, Relied 
on. (Para 16) 


Cases Referred: Chronological Paras 
(1967) 1967-1 Andh LT 818, Venkata 
Rama Murthy v. Venkata Rao 16 


(1967) 1967-2 Andh WR 1, Kalmate 
Venkayya v. Revenue Divisional 
Officer, Parvatipuram 


KN/KN/F144/70/KSB/T 
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(1964) 1964-1 Andh WR 807 = 
1964-1 Andh LT 21, Ramamurthy 
Sastry v. State of A. P. . 

(1962) W. P. No. 28 of 1962 (AP) 16 


A. Bhujangarao for C. Apparao, for Peti- 
tioner; A. S, R. Sarma for 2nd Govt. Plea- 
der, for Respondents Nos. 1 and 2; G. Bala- 
parameswara Rao, for Respondents Nos. 3 
to 16; A. Gangadhara Rao, for Respondents 
Nos. 17 to 22, 25 to 81, 883 to 86, 88 to 
41, 48 to 47, 49, 51, 58, 57, 59, 60, 62, 
64, 67 to 70, 72, 75, 78, 79, 81, 88 to 85. 


PARTHASARATHI, J:— This writ 
netition has been directed to be posted 
before a Division Bench on a reference 
made by Basireddi, J., when the matter 
came up before him in the first instance, he 
came to the conclusion that a question of 
some importance and which recurs, often, 
arises for consideration in this case. The 
learned Judge thought that it is necessary to 
have a clarification or definition of the ex- 
pression ‘revenue account’ which occurs in 
the Andhra Pradesh (Andhra Area) Inams 
(Abolition and Conversion into Ryotwari) 
Act (1956) hereinafter referred to as the 
Inams Abolition Act. 


2. The facts that have given rise to 
this writ petition: lie within a narrow com- 
pass. In the affidavit filed by the petitioner 
it is stated that the village of Korapa formed 
part of the Zamindari estate of Salur, and 
that in the distant past a grant was made of 
a part of the village, and that the area, which 
was the subject-matter of the grant, consti- 
tuted a hamlet of. the village of Korapa. The 
portion so granted, was named Krishnapu- 
ram, The grant was recognised by the Gov- 
ernment and a title deed No. 722, dated 
22-12-1964 was granted after the inquiry by 
the Inam Commission. The case of the 
petitioner is that the entries in the inam fair 
Register as also the Inam Title deed des- 
cribed the inam as Krishnapuram, hamlet of 
Korapa. 


3. The petitioners predecessor-in- 
title acquired title to Krishnapuram in the 
year 1872 by purchase; and since then, the 
possession thereof has been held by the 
petitioner and her predecessors. It is 
averred by the petitioner that when disputes 
arose between the tenants and the inamdar 
suits for eviction had been filed on several 
occasions and decrees for eviction were 
obtained in numerous instances. In those 
proceedings, the defence raised by the 
tenants that they acquired occupancy rights 
was negatived by the courts and adjudica- 
tion rested on the basis that Krishnapuram 
was not an estate within the meaning of 
the Madras Estates Land Act. The peti- 
tioner also referred in the affidavit to the 
decisions under the Madras Act 80 of 1947 
and the Madras Act 26 of 1948. Under 
the latter Act, the Settlement Officer held, 
as a result of the suo motu enquiry, that 
the inam is not an estate. After the com- 
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mencement of the Inams Abolition Act the 
Inam Tahsildar, Bobbili commenced an in- 
quiry and recorded his conclusion that 
Krishnapuram constitutes as inam village 
within the meaning of the Inams Abolition 


Act. This decision was confirmed on ap- 
peal by the Revenue Divisional Officer 
Parvathipuram, The writ petition is based 


on the ground among others~that the tribu- 
nals failed to take into account the relevant 
material. It is urged that the decision rest- 
ed entirely on the alphabetical list of 
villages, which according to the petitioner 
cannot be classified as a revenue account. 
The decision is based on irrelevant material 
and unreliable data and ignores large 
volume of evidence which the tribunals were 
bound to take into account. 


4, In the counter-affidavit filed by 
the 8rd respondent in the writ petition it 
is submitted that the predecessors of the 
petitioner held only the melwaram interest 
and that at no time did they hold any larger 
interest in the inam. It is also stated in the 
counter-affidavit that Krishnapuram is a 
village which comes within the definition of 
re inam village under the Inams Abolition 

ct. 


5. The main question that arises 
for consideration in this writ petition is whe- 
ther the decision of the Revenue Divisional, 
Officer affirming that of the Inams Tahsil- 
dar is in conformity with the provisions of 
the Act. The contention urged on behalf 
of the petitioner is that the Tribunal failed 
to take into account the entire evidence 
bearing on the controversy. The criticism 
is that the decision is based on a rejection 
of relevant evidence and solely on the entry 
in the alphabetical list of villages. Neither 
all the revenue accounts had been taken into 
consideration, nor did the tribunal take cog- 
nizance of other material which is relevant 
for the elucidation of the entries in the reve- 
nue account. The Revenue Divisional Off- 
cer perused the alphabetical list of villages. 
He is of the view that it clearly 
shows that Krishnapuram is an inam village. 
He then proceeded to add:— 


- “No doubt that the documents submit- 
ted by the appellant, the title deed, and the 
Inams B-statement etc., go to show and in 
support of their contention that Krishnapu- 
ram is a hamlet of Korapa, which is a zero- 
yati village. But in view of the definition of 
the Act, and the limited scope for deter- . 
mining the factors with reference to Gov- 
ernment accounts, there is no need for me to 
go into the details and the origin of the vil- 
lage and documents submitted by the ap- 
pellant.” 

Section 3 of the Inams Abolition Act provi- 
des that as soon as may be, after the com- 
mencement of the Act, the Tahsildar may 
suo motu and on application shall inquire 
and determine whether a particular land in 
his jurisdiction is an inam land, and secondly 





1971 


whether such inam land is in ryotwari, 
zamindari or inam village and thirdly whe- 
ther such an inam land is held by any ins- 
titution. The Act defines inam village as a 
village designated as such in the revenue ac- 
counts of the Government and includes a 
village so designated immediately before it 
was notified and taken over by the Govern- 
ment under the Madras Act 26 of 1948. 
The functions of the Tahsildar are therefore, 
‘clear. He has to determine whether a given 
extent of land comes within the category 
of inams and whether the land is situate in 
an inam village. In answering the question 
whether the land is situate in an inam 
village, the definition contained in Section 2 
id) furnishes the test to be adopted, As the 
determination of the question must be made 
in relation to the revenue accounts of the 
Government the connotation of that expres- 
sion assumes great importance in the pro- 
ceeding prescribed by Section 3 of the 
TInams Abolition Act, The Act does not 
specify or describe the accounts which are 
deemed relevant or material for the deter- 
mination of the question. No other statute 
also has furnished any classification or 
description of ‘revenue accounts’, There 
are however a few decisions where the con- 
notation of ‘revenue accounts’ has been 
considered. i 


6. In Ramamurthy Sastry v. State 
of Andhra Pradesh, (1964) 1 Andh WR 307 
a decision rendered by one of us, Ekbote, 
J., it was observed: 


“The Manual of Village Accounts and 
that of Taluk Accounts also do not anywhere 
define or precisely give the idea as to what 
‘revenue accounts mean. This expression, 
however has not only been used in the Act 
but appears to have now been freely used 
in several otheř Acts. It has nowhere been 
however defined.” 


The precise question that was determined in 
the case was whether the revenue accounts 
of the initial years when the village was so 
designated ought to be taken into considera- 
tion or whether the enquiry was limited to 
revenue accounts of the year 1956 when the 
Act came into force or to the period imme- 
diately preceding that year. In that case the 
Tahsildar who made the enquiry under Sec- 
tion 8 of the Act, was of opinion that there 
‘was no obligation’ enjoined by the Act re- 
quiring him to delve into the origin of the 
grant and to have regard for the revenue 
accounts of the distant past. Accordingly 
he was content to be guided by the desig- 
nation of the village in question as such in 
the ‘A’ Register of Kovvur Taluk, which con- 
tains the number, inam and description of 
the village. A reference to that register was 
considered sufficient for the purpose of the 
application of the definition to the facts of 
the case. The Revenue Divisional Officer 
who decided the appeal in that case, like- 
wise held that the decision. could be made 
with reference to the description and desig- 
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nation in the revenue accounts at the com- 
mencement of the Act. The view of the 
Tahsildar and the Revenue Divisional Offi- 
cer was pronounced by my learned brother 
to be incorrect, It was pointed out that 
the term ‘revenue accounts’ appears tò refer 
to all the accounts maintained for the land 
revenue administration of the village at the 
village and taluk levels, The conclusion was 
expressed in these terms: 


“It seems to me clear that not only all 
the accounts maintained for the revenue Ad- 
ministration both at the village and taluk 
levels touching the questions under enquiry 
will have to be taken into consideration, 
but the scope of the enquiry regarding the 
revenue accounts would have to be from the 
origin of the grant to the date of its aboli- 
tion.” 


It is therefore clear that the range of Reve- 
nue Accounts, from the .chronological point 
of view, extends into the past to the known 
origin. It is also laid down definitely that 
the enquiry is not to be ‘limited to revenue 
accounts of a specified category. The en- 
quiry should be all embracing and compre- 
hensive and ail registers accounts statements 
etc., maintained for the land revenue admin- 
istration constitute the subject-matter of the 
enquiry. 


7. Before adverting to other deci- 
sions that defined the meaning of ‘revenue 
accounts’ it is not inappropriate to trace 
the legislative history of the relevant ex- . 
pressions. In the Madras Estates Land Act 
1908, ‘village’ was defined to mean any- local 
area situated in or constituting an estate 
which is designated as a village in the ‘reve- 
nue accounts and for which revenue ac- 
counts are sepafately maintained by one or 
more Karnams, The need for the definition 
arose because a distinction was recognised 
and maintained between minor inams and 
inam villages such as Shotriems, Agraharams 
and Mokhasas. The latter were equated 
with the Zamindari estates because inam 
grants comprising an entire village or more 
than one village were presumed to be grants 
of land revenue alone. The statute had to 
furnish the index of the local area that could 
reasonably be understood to answer the des- 
cription of ‘village’ in relation to an inam 
grant-and the determination as to whether 
a local area was a village was to be done in. 
the light of the data emerging from reve- 
nue accounts. 


8. The definition of ‘village’ indicat- 
ed that a local area for which a revenue or 
village establishment was maintained and for 
which accounts bearing on the imposition 
and collection of revenue were separately 
kept was to be treated as a village. The 
Madras Estates Land Act did not specify 
what accounts could be classified as reve- 
nue accounts. That was perhaps because by 
that date. the expression ‘revenue accounts’ 
had in official: or legislative terminology, ac- 
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quired a precise meaning and content, and 
a formal definition was considered super- 
fluous or inappropriate. From the speech 
of the Hon’ble Mr. G. S. Forbes, introduc- 
ing the Madras Estates Land Bill, 1905 (See 
_ pages XX and XXI of Appendix 1 of the 
Commentaries on Estates Land Act, Ramdas, 
1915 Edn.) it is clear that the expression 
‘revenue accouts’ was intended to have re- 
ference primarily to the’ accounts bearing 
on the revenue administration built on the 
nucleus which it was the duty and function 
of village establishment to maintain, The 
base of the revenue accounts of the Govern- 
ment is the frame work maintained by the 
village establishment. On this base was 
built the fabric of revenue administration 
and the accounts kept at the higher strata. 
The preamble to the Karnam Regulation 
XXIX of 1802 passed on the same day as the 
Permanent settlement Regulation XXV of 
1802 emphasises the utility and the import- 
ance of the village accounts in words which 
bear repetition. 


“The office of Karnam being still of 
great importance to the preservation of the 
rights and property of the people, it is ex- 
pedient to provide for the continuance of 
that office of an efficient establishment for 
the purpose of facilitating the decision of 
suits in courts to procure authentic 
information and accounts.” 


It is worthy of note that the registers and ac- 
counts were considered a dependable guide 
for decisions of courts where questions bear- 
ing on tenure had to be decided. 


9. The second section of the Regu- 
lation enacts that an office of record under 
a Karnam, shall be established in each vil- 
lage of a District where the land revenue 
arising from such village .... may amount 
to the annual sum of four hundred pagodas 
or upwards. In the case of smaller villages 
provision was made for the discharge of 
the duties of Karnams office by grouping 
them together. Section 11 prescribes inter 
alia, that Karnams shall keep complete re- 
„gisters of the extent of the lands in the vil- 
lage and shall specify the lands exempted 
from payment of revenue and shall keep true 
accounts of the gross produce of all lands 
and the particulars of shares of the land- 
holder and ot where such share is in 
vogiie. The, kamams are also enjoined 
upon to enter in their registers the rates and 
amounts of all fees and ‘meras’ appropriate 
to the officer and servants of the village. It 
is interesting to note that the two expres- 
sions ‘registers’ and ‘account’ are used in an 
identical sense while -prescribing the duties 
of Karnams. The manner of the usage of 
the two expressions does not denote any 
differential shades of meaning. The impres- 
sion one gains is that they were employed 
as convertible terms and both were alike in- 
tended to mean the official records which 
the Karnams were under an obligation to 
maintain. No distinction in regard to the 
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denotation or the import of the two words 
appears to have been made. The expression 
‘revenue accounts’ used in the later day 
enactments must, therefore be traced to the 
nucleus of village -records, which was in 
existence even before the permanent settle- 
ment of 1802 and must be held to include 
the official accounts as also the registers 
which were intended to furnish authentic 
information, for facilitating among other ob- 
jectives ‘the decision of suits in the Courts 
of judicature’. (See the first section of Regu- 
lation XXIX of 1802). 


10. The permanent Settlement Regu- 
lation makes it obligatory (See Section 11 
on the Zamindars to support the regular an 
established number of Karnams in the seve- 
ral villages of their respective Zamindaries. 
The Karnams are not liable to be dismissed 
from their office except ‘by the sentence of 
a Court of judicature. The Regulation also 
provides for the choice of a successor when 
a vacancy occurs in the office of Karnam. 
The choice should in the first place be made 
out of the members of the family who are 
TP of performing the duties of the 
ofice. The emphasis was on the continuity 
of the function by the members of the same 
family with a view to preserve not only the 
importance of the office but also to ensure 
the proper maintenance of registers and ac- 
counts, i 


Il. The statutes concerning village 
establishments that came into existence sub- 
sequently, also throw some light on the ques- 
tion. The Proprietary .Estates ‘Village Ser- 
vice Act (Act IT of 1894) provided by Sec- 
tion 32 that the Board of Revenue may with 
the approval of the Government, make rules 
in regard to the duties of the several village 
officers and the description and forms of ac- 
counts and registers to be kept by them. 
Likewise, the Hereditary Village-offices Act 
(Act IIL of 1895) provided that the Board 
of Revenue may make rules prescribing the 
duties of the holders of the village offices 
and the description and forms of the ac- 
counts and registers to be kept by them. The 
Board of Revenue is also empowered to 
make rules for the custody, production and 
transfer of the accounts and other records 
kept by the holders of village offices. 


12. It is therefore apparent that 
from the very ancient times accounts and re- 
gisters were maintained by the village esta- 
blishment and the maintenance of such ac- 
counts was accorded a statutory basis since 
1802. As indicated earlier, both expressions 
‘accounts’ and ‘registers’ were used in the. 
relevant statutes. In the Inams Abolition 
Act and also in the Madras Estates Land 
Act, the expression ‘revenue accounts’ alone 
is used. Though there is no reference to 
the registers or other books that were pres- 
cribed to be kept, it appears to us that in 
using the expression ‘revenue accounts’, in 
the Madras Estates Land Act and in the 
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Inam Abolition Act, the Legislature never 
intended to exclude registers kept by the 
village establishments from the purview of 
‘Revenue accounts’. It is not unreasonable to 
infer that ‘revenue accounts’ has been used in 
the Inams Abolition Act and in the Madras 
Estates Land Act in comprehensive sense 
so as to include accounts and also registers 
that were prescribed to be maintained by 
the Board of Revenue or other authorities 
pursuant to the Karnams Regulation and 
the subsequent enactments, It is necessary 
to bear in mind that it is open to the autho- 
rities concerned including the Board of 
Revenue, to add from time to time to the 
list of accounts or registers that are to be 
kept by the village establishments. The 
expression. ‘revenue accounts’ therefore can- 
not be said to refer to any permanent or 
unalterable list. The relevant statutes clear- 
ly provided for the addition to the list of 
village accounts and registers. 


‘18. In Maclean’s Manual of Admin- 
istration Vol. I published in 1885 it was 
pointed out that the law relating to reve- 
nue accounts in the presidency was contain- 
ed in Madras Act II of 1864 (The Madras 
Revenue Recovery Act) the Permanent Set- 
tlement Regulation and the Madras Regula- 
tion II of 1808. The Manual was published 
before the Act of 1894 and 1895 relating to 
village establishment were enacted. Sec- 
tion 45 of the Madras Revenue Recovery 
Act empowers the collector to demand from 
the landholders and from Karnams of vil- 
lages the maintenance of accounts of the 
produce and of the charges attending the 
management of the lands. In the Manual of 
Administration, reference was made to the old 
system of accounts in Taluk Offices and vil 
lages and to the process of revision that 
began in 1855 under the orders of the Gov- 
ernment. The measures of reform that were 
introduced from 1855 were designed to se- 
cure uniformity, brevity and utility of the 
accounts and also the introduction of printed 
forms. It would appear that the expression 
‘revenue accounts’ as understood by Maclean 
and as used by him in his treatise, was in- 
tended to comprise accounts kept at all 
levels including the taluk and the district 
offices. It is noticed from the historical 
sketch given by Maclean at page 163 of 
Vol. I, that the accounts reorganised in the 
first instance were the accounts of the vil- 
lages, these being the -basis of the whole 
system. A Manual was published for vil- 
lage accounts in 1855. The revision of 
taluk accounts followed and, a manual was 
similarly published for the latter in 1858. It 
is further observed by Maclean: ` 





ı “Since the date of the appearance of 
the two manuals, there. have been various 
changes in the revenue administration, such 
as the introduction of the survey and set- 
tlement in several districts, the settlement 
of inam lands and the like, These 
seem to call for further revision of the ac- 


sions which have been cited 
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counts and the matter is under considera- 
tion. 

It is clear from the above extract that the 
survey and settlement registers were also 
included in the category of revenue ac- 
counts. i 


14, In the exhaustive review of 
land revenue accounts given by Maclean, re- 
ference is made to the accounts kept at the 
Provincial or State level and also at the 
various gradations in the official hierarchy. 
The point that emerges from the review 
made by Maclean is that the expression 
‘revenue accounts’ was always understood to 
mean, accounts maintained at all levels, 
from the base i.e., the village to the top 
ie., the seat of the Government, by the Ac- 
countant-Genera] and the Board of Revenue. 
What has been stated above must necessarily 
lead to the conclusion that no restrictive 
connotation can be placed on the expression 
‘revenue accounts.’ It should mean and in- 
clude all forms of accounts and registers 
kept by the village establishments pursuant 
to the statutory provision as also the ac- 
counts kept at all the higher levels of the 
official hierarchy and which have a bearing 
on the assessment and collection of revenue. 


15. We shall now consider the deci- 
at the Bar. 
Krishnarao, J., observed in Kalmate Venka- 
yya v. The Revenue Divisional Officer, Par- 
vatipuram, (1967) 2 Andh WR 1 at p. 2 as 
follows:— 


“So the question to be decided by the 
Tribunal is whether it is an inam village as 
defined in sub-clause (d) of Section 2 i.e, 
whether the village is designated as such 
in the revenue accounts of the Government. 
This is a simple test for the determination 
of an inam village and the object of this 
simple definition is to avoid all complica- 
tions which have arisen in the interpreta- 
tion of Section 3 (2) (d) of the Madras 
Estates Land Act.” i 


The learned Judge proceeding further point- 
ed out that “the appellate authority has not 
considered the recitals in any of the reve- 
nue accounts, which were produced before 
the Deputy Tahsildar and that -the appellate 
authority was in error in not having called 
for the registers from the Deputy Tahsildar, 
In remanding the matter for further consi- 
deration, the learned Judge directed the ap- 
pellate authority to consider the various re- 
citals in the revenue accounts of the Gov- 
ernment including any other documents like 
the Inam Fair Register or any other account 
which is relevant for the purpose.” It is to 
be noted that the learned Judge considered 
the revenue accounts of the Government also 
relevant and material for the determination 
of the question. It is apparently in this 
category i.e “revenue accounts of the Gov- 
ernment” that he was inclined to include 
documents like the Inam Fair Register. The 
view taken by the learned Judge attributes 
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a wide meaning to revenue accounts. In 
the first place it is deemed by him to com- 
prise not merely accounts in its strict sense 
but also other registers and documents. 
Secondly he considered that revenue ac- 
counts kept even at the highest level are 
relevant for the determination of the ques- 
tion. It is only on these hypotheses that he 
proceeded to direct the Revenue Divisional 
Officer to have regard to documents like the 
-Inam Fair Register or other accounts rele- 
vant for the purpose of determination of the 
question under Section 2 (d) 


16. The question came to be consi- 
dered by one'of us in Venkatarama Murthy 
v. Venkata Rao, (1967) 1 Andh LT 818. 
It was pointed out that the Revenue Divi- 
sional Officer, whose decision was challeng- 
ed in that case misunderstood the ratio deci- 
dendi of the case in 1964-1 Andh WR 307 
(supra). The principle was reiterated that 
the scope of the enquiry regarding revenue 
accounts is wider than the accounts of the 
year in which the Act came into force and 
enquiry inte the accounts right from the 
origin of the grant upto the date of the abo- 
lition was contemplated by the Act. In an 
unreported -decision in W. P, 28 of 1962 
(AP) my learned brother Ekbote, J., once 
again pointed out that not only the accounts 
maintained for the revenue administration 
at the village and taluk levels were relevant 
but the scope of the enquiry would extend 
to a consideration of all categories of the 
revenue accounts from the origin of the 
grant. That was a case in which the extract 
from the Inam Fair Register formed part 
of the record. It was observed in that case: 

“The correct position would be to see 
all the revenue accounts as stated above as 
far as they are available and if the entries 
in the revenue accounts designate Korada 
Manyam as an inam village unambiguously, 
then the determination ought to rest on the 
entries of the revenue accounts. In case 
however there, is any ambiguity in under- 
standing the entries in the revenue accounts, 
other documentary evidence subject to Sec- 
tions 98 to 97 of the Evidence Act can be 
looked into in order to find out what mean- 
ing can be attributed to the entries appearing 
in the revenue accounts.” 


The position adumbrated above, does not re- 
quire any further elucidation. The function 
of the Tribunal is to determine the question 
whether a village has been designated as an 
-jinam village in the revenue accounts. The 
expression ‘revenue accounts’ cannot be 
limited to the accounts of any particular year 
or point of time. Nor can any limitation be 
placed on the accounts kept at any particu- 
lar point in the official hierarchy. Nor, 
again can accounts be understood in the 
narrow or limited sense, so as to exchide 
registers or cognate official records. The 
expression accounts having regard to the 
system of village administration and_ the 
several statutes to which reference has been 
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made must be deemed to include registers 
and returns also which have a bearing on 
the assessment and collection of revenue. It 
is clear from the observations of Krishnarao, 
J., in 1967-2 Andh WR 1 (supra) and the 
dicta in the other decisions of my learned 
brother that the entries in the Inam Fair 
Register are also within the purview of reve- 
nue accounts. It is also clear that if the en- 
tries in the revenue accounts are ambiguous 
and do not afford the basis for a sure con- 
clusion it is incumbent on the Tribunal to 
consider other pieces of evidence, which aré 
relevant under the Evidence Act, 


17. In the instant case it is clear 
that the decision of thè Tribunal rested en- 
tirely on the register of villages kept by the 
Taluk Office. The order which is challenged 
by the petitioner -excluded from its consi- 
deration, not merely the entries in the Inam 
Fair Register but other evidence as well. We 
are therefore of opinion that the order can-- 
not be maintained and that it has to be 
quashed. The matter must therefore be re- 
mitted to the Revenùe Divisional Officer for 
a fresh disposal of the appeal in the light of 
the observations made herein. If he consi- 
ders that a further enquiry by the Tahsildar 
is nécéssary, it is open to him to remit the 
case to the Tahsildar for a fresh enquiry. 
The Writ Petition is accordingly allowed 
with costs, which we fix at Rs. 100/-. 


Petition allowed. 


AIR 1971 ANDHRA PRADESH 108 
(V 58 C 17) 
GOPALRAO EKBOTE AND VENKA- 
TESWARA RAO, JJ. 


The Management of Hyderabad (Usha 
Works Proprietors Jay Engineering Works 
Ltd.), Hyderabad, Appellant v. The Indus- 
trial Tribunal, A. P., Hyderabad and an- 
other, Respondents. 

' Writ Appeal No. 151 of 1968, D/- 18- 
2-1970 against Judgment of this Court in 
W. P. No. 1201 of 1965, D/- 18-3-1968. 

Industrial Disputes Act (1947), Sec. 15 
— Industrial Tribunal — Jurisdiction —~ 
Imposition of penalty by management for 
illegal strike by workmen — Penalty neither 
inadequate nor without jurisdiction —— Tri- 
bunal cannot interfere — Consideration of 
maintaining industrial peace is éxtranequs. 
W. P. No. 1201 of 1965, D/- 18-3-1968 
(AP), Reversed. . 


Industrial Tribunal has jurisdiction to 
interfere with the decision of the domestic 
tribunal only in cases where there has been 
violation of thé principles of natural justice ` 
or where the domestic tribunal has been 
guilty of some unfair labour practice or of 
victimization. In cases of penalties, the In- 
dustrial Tribunal has got still a narrower 
jurisdiction. It can interfere only in cases 
where- the penalty imposed is shockingly dis- 
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proportionate to the charge found against 
the workmen. In the absence of these fac- 
tors, the Industrial Tribunal has no jurisdic- 
tion to interfere with the punishment impos- 
ed by the domestic tribunal. (Para 11) 


Where the management imposed penal- 
ty upon employees for their participating in 
strike which was illegal and unconnected 
with employment and the imposed penalty 
was within the limits preibe by Standing 
Orders and was neither disproportionate nor 
violated principles of natural justice and 
there was no allegation of victimization or 
unfair means, the Industrial Tribunal had 
no jurisdiction to interfere with the punish- 
ment imposed. Merely because while giving 
the notice of strike the workmen offered to 
compensate by working on holiday, the Tribu- 
nal could not on ground of maintaining indus- 
trial peace and harmonious relations between 
the management and workers, compel the 
management to compensate loss by taking 
work from workmen on holiday when the 
strike was illegal and the punishment impos- 
.ed was valid and adequate. W. P. No. 1201 
of 1965, D/- 18-8-1968 (A. P.), Reversed; 
AIR 1965 SC 917, Followed; AIR 1950 Mad 
889, Distinguished. (Paras 18, 15) 


Cases Referred: Chronological. Paras 
(1965) AIR 1965 SC 917 (V 52) = 
27 FJR 232, Hind Construction and 
Engineering Co. v. Their Workmen 12 
(1961) AIR 1961 SC 1168 (V 48) = 
1961-1 Lab LJ 499, I. M. H. Press 
v. Add], Industrial Tribunal, Delhi 
(1960) AIR 1960 SC 219 (V 47) = 
1960-2 SCR 1, I. G. Navigation and 
Rly. Co. v. Their Workmen 17 
(1958) AIR 1958 SC 811 (V 45) = 
1958-1 Lab LJ 539, Model Mills 
Ltd. v. Dharam Das 17 
(1950) AIR 1950 Mad 889 (V 87) = 
1950-2 Mad LJ 479, Electro Me- 
chanical Industries v. Industrial 
Tribunal 14 


K. Srinivasa Murty, for Appellant; 2nd 
Govt. Pleader, for Respondent No. 1; K. 
Satyanarayana and P, Nageswara Rao, for 
Respondent No, 2. 


GOPALRAO EKBOTE, J.:— This js 
an appeal against order of a learned Single 
Judge given in W. P. No. 1201 of 1965 
on 18th March, 1968 whereby the learned 
Judge dismissed the writ petition with costs. 

2. The material facts in order to ap- 
preciate the contentions raised before us 
may briefly be stated. 

3. In response to a call given by 
the Samyuktha Socialist Party to protest 
against soaring ares and alleged ineffec- 
tive Governmental policies to meet the situa- 
tion arising out of that, the workmen of Jay 
Engineering Works Limited, Secunderabad 
went on a day’s strike-on 25-9-1964. They 
gave notice of that on 23-9-1964. The strike 
admittedly was unconnected with the terms 
of their employment and it was directed 


fend 
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against the Government and their policies 
rather tħan against the employer or its poli- 
cies. It was in clear contravention of Cl. 22 
of the Standing Orders of the Company made- 
and certified under the provisions of the In- 
dustrial Employment (Standing Orders) Act, 
1946. That standing order required a notice 
of a fornight to go on strike, It further pro- 
vided that the Management can deduct 8 
day? wages if the workers go on illegal 
strike by way of penalty. 


4. The Management in exercise of 
the powers thus vested in it under Cl. 22 
of the Standing Orders read with the proviso 
to Section 9 (2) of the Payment of Wages 
Act infl:cted a penalty on the workers who 
went on such illegal strike and directed them 
to pay four days’ wages by way of penalty 
and deducted the same from their wages. 
They were also not paid their wages as they 
were aksent from duty on 25-9-1964. 


5. The workmen staged another 
strike as a protest against the said action 
on the part of the Management. They made 
a representation to the:Government. It is 
on their representation that the Government 
referred the following questions for adjudi- - 
eaten to the Industrial Tribunal, Hydera- 
Ai —— 


“Whether the action of the Manage- 
ment in deducting four days’ wages of wor- 
kers who participated in Bharat Bandh Strike 
on 25-9-1964 is justified P If not, to what. 
relief the workers are entitled? Whether 
the action of the Management in deducting 
four days wages of workers who participat- . 
ed in tke protest Tools Down strike on 9-11- 
1964, is justified ? If not, to what relief the 
workers are entitled ?” 

6.. The Industrial Tribunal by its 
order held that the strike on 25-9-1964 was 
illegal and unjustified. It was brought about 
for a political purpose. The Tribunal, how- 
ever, took into consideration the offer made 
by the workmen to work on a holiday to ` 
compensate the loss of production because of 
the strike on 25-9-1964, The Tribunal there- 
fore directed the Management to refund to 
the workers the penal deduction of four 
days’ wages. The Management was asked 
to take on day’s work from the workmen who 
went on strike on any alternate holiday. It 
is to question the validity of this order of 
the Industrial Tribunal that the above said 
writ pecition was filed. 

ihe The learned Judge reached the 
conclusion that the participation in the ille- 
gal strike by the workers was certainly an 
act of indiscipline. He, however, felt that 
the strike in the present case was not meant 
to sting the employer at all, and if there was 
any stirg at all, it was taken away by the 
offer made by the workmen to the em- 
ployer when giving notice of strike that they 
will make up loss of production by working 
on a holiday. The learned Judge therefore 
thought that the action of the Management 
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in ignoring the offer of the workmen and 
persisting in deducting wages for four days 
as. punishment for one day’s absence from 
duty does not appear to be an action meant 

to enforce discipline but is an action meant 
` to extract its pound of flesh. The Manage- 
ment was simply taking undue advantage of 
the fault of workmen. While the workmen 
wanted to do their best to mitigate the fault, 
the Management would stand on -its rights. 
The attitude of the Management therefore 
was wholly unreasonable. The learned 
Judge therefore concluded that the Tribunal 
cannot be said to have erred in exercising 
its jurisdiction or to have acted with any 
ross impropriety or illegality when it 
thought that in the interests of the indus- 
trial peace and the maintenance of harmo- 
nious relations between the management and 
the workmen, the Management should be 
directed to refund the wages deducted by 
it and it does not therefore call for any inter- 
ference at the hands of the Court. It is this 
view of the learned Judge that is now chal- 
lenged in this writ appeal. 


8. The principal contention of Sri 
K. Srinivasa Murthy, the learned counsel 
for the appellant, is that once it is found 
that the strike of 25-9-1964 was illegal and 
unjustified and when there was no defect 
in the conduct of the enquiry or any itregu- 
larity in inflicting the punishment which the 
Management did inflict, the Tribunal had 
no jurisdiction to interfere with the punish- 
ment inflicted by the Management. We 
find sufficient force in this contention. . 


9. It is not doubted that Clauses 17 
(2) and 22 of the Standing Orders read with 
Section 9 (2) of the Payment of Wages Act 
empower the Management to inflict punish- 
ment of deduction of eight days’ wages in 
such cases, 


10. It is also not in doubt that the 
Standing Orders made by the Company in 
this case have a statutory force in view of 
the provisions of the Industrial Employment 
(Standing Orders). Act, 1946. Prior to the 
passing of the said Act the conditions of 
employment obtaining in several industrial 
establishments were governed purely under 
the terms of the contract entered into be- 
tween the employer and their employees. 
It was also experienced that sometimes the 
conditions were reduced to writing but quite 
often they were not so reduced to writing, 
but were governed by oral agreements. The 
conditions of service were not well defined, 
and sometimes they were ambiguous and 
there were doubts in regard to their scope 
and their effectiveness. It is because of 
these uncertain conditions prevailing in an 
important labour field that in 1946 the 
Legislature interfered and enacted the said 
Act. The Act made provisions for making 
Standing Orders which after they are certi- 
fied according to the provisions of that Act 
constitute the statutory terms of employ- 


Jay Eng. Works v. 


Indus. Tribunal (G. Ekbote J.) A. IR. 


ment between the Industrial establishments 
in question and their employees. It is in 
this background that one has to see the 
effect of Clauses 17 (2) and 22 read with 
Section 9 (2) of the Payment of Wages Act. 
That this is so is not doubted, 


ll. What becomes immediately 
plain is that the domestic tribunal, that is 
to say, the management, according to those 
clauses of the Standing Orders had the 
necessary power to impose penalty to the 
maximum extent of 8 days’ wages. There 
was no allegation that in inflicting the 
punishment the principles of natural justice 
were not observed nor there was any alle- 
gation made by the workmen that in im- 
posing the penalty the Management was 
guilty of any unfair labour practice or was 
acting with a view to victimize the work- 
men for going on such an illegal strike. It 
was also not the case of the workmen that 
the penalty so imposed was beyond the 
power of the domestic tribunal or that it 
was so shockingly disproportionate as to call 
for the interference of the Tribunal. In 
these circumstances, the Tribunal was, in 
our view, not empowered to interfere with 
such a decision of the domestic tribunal. 
Merely because the Tribunal thinks that by 
allowing the workers to work on the alter- 
nate day, it will bring about better relation- 
ship between the employer and the emplo- 
yees or bring about industrial peace in the 
Industrial establishment, it has no jurisdic- 
tion to substitute its own opinion or punish- 
ment for that of the domestic tribunal. It 
has jurisdiction to interfere with the deci- 
sion of the Tribunal only in cases where 
there has been violation of the principles of 
natural justice or where the domestic tri- 
bunal has been guilty of some unfair Jabour 
practice or of victimization. In cases of 
penalties, the Tribunal has got still a nar- 
rower jurisdiction. It can interfere only in 
cases where the penalty imposed is shock- 
ingly disproportionate to the charge found 
against the workmen. In the absence of 
these factors, the Industrial Tribunal has no 
jurisdiction to interfere with the punishment 
imposed by the domestic tribunal. 


12. That this is so is seen from a’ 
decision of the Supreme Court reported in 
Hind Construction and Engineering Co. v. 
Their Workmen, 27 FJR 282 at p. 285 = 
(AIR 1965 SC 917 at p. 919), their Lord- 
ships observed: 


“The Tribunal’s powers have been stat- 
ed by this Court in a large number of cases 
and it has been ruled that the Tribunal can 
only interfere if the conduct of the employer 
shows lack of bona fides or victimization of 
employee or employees or unfair labour prac- 
tice. The Tribunal may in a strong case 
interfere with a basic error on a point of fact 
or a perverse finding, but it cannot substi- 
tute its own appraisal of the evidence for that 
of the officer conducting the domestic enquiry 
though it may interfere where the principles 
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of natural justice or fair play have not been 
followed or where.the enquiry is so pervert- 
ed in its procedure as to amount to no en- 
quiry at all. In respect of punishment it 
has been ruled that the award of punishment 
for misconduct under the Standing Orders, 
if any, is a matter for the Management to 
decide and if there is any justification for the’ 
punishment imposed, ‘the ‘Tribunal should 
not interfere. The Tribunal is not required 
to consider the propriety or adequacy of the 
punishment or whether it is excessive or too 
severe, But where the punishment is shock- 
ingly disproportionate regard being had to 
the particular conduct and the past record 
is such, as no reasonable employer would 
ever impose in like circumstances, a Tribu- 
nal may treat the imposition of such punish- 
ment as itself showing victimization or unfair 
labour practice.” i 


13. If the facts of the present case 
are examined in the light of what is stated 
in the above said decision of the Supreme 
Court, one is not left in doubt that the Tri- 
bunal was wrong in considering the proprie- 
ty or adequacy of the punishment. It was 
not entitled to consider whether it was ex- 
cessive or too serious. It is only in a "case 
where the punishment imposed was shock- 
ingly disproportionate regard being bad to 
the particular conduct of the workmen that 
it can interfere as it would be a case of victi- 
mization. No such circumstances exist in 
this case. The tribunal has not found that 
there has been a case of victimization be- 
‘oause of the deduction of four days’ wages. 
It will thus be clear that the Tribunal plain- 
ly exceeded in its jurisdiction. when it inter- 
fered with the punishment imposed by the 
domestic tribunal. The Domestic Tribunal 
had not allowed any such infirmity to creép 
in while so imposing the penalty as would 
(have warranted interference at the hands of 
the Industrial Tribunal. 


14, Our attention was drawn to a 
decision of the Madras High Court in Elec- 
tro Mechanical Industries v. Industrial Tri- 
bunal, AIR 1950 Mad 889. That decision, 
however, has very little to do with the ques- 
tion involved in this case. In that case, 
their Lordships were concerned with a case 
arising out of Section 15 of the Payment of 
Wages Act. The question raised before us 
was not before their Lordships, nor was it 
considered. In any case, in the light of the 
clear decision of the Supreme Court, it is 
not possible to allow the Industrial Tribunal 
to exceed its jurisdiction. It has time and 
again been laid down by the Supreme Court 
and this Court that wherever a Tribunal as- 
sumes a jurisdiction which it does not have 
or exceeds in the exercise of its jurisdiction, 
this Court is not only empowered but it be- 
comes its duty to interfere with a view to 











keep the inferior tribunals within their 
bounds. 
15. It is no doubt true that the 


workmen had made an offer to the employer 


„question of their Industrial 
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when giving notice of strike that they would 
make up loss of production by working on a 
holiday. It is, however, not doubted that 
in spite of such an offer the strike is illegal 
and unjustified. The question is whether the 
tribunal has any jurisdiction to compel the 
management to take work from the workmen 
on a holiday to compensate the loss which 
the management suffered on account of the 
illegal strike. We do not think that the Tri- 
bunal has any jurisdiction to do so. The 
direction of the Tribunal amounted to wiping 
out the guilt of the workmen and forcing the 
management to work on a holiday. If the 
management, with a view to enforce disci- 
pline, in the exercise of its undoubted power 
inflicted a reasonable punishment how can 
the management be accused of any vindi- 
ctive action? There was no question of 
taking any undue advantage by the manage- 
ment. If the principle of thus wiping out 
the guilt by such offers is accepted as valid, 
then nc offence could ever be punished at 
least in such cases. Since the workmen went 
on illegal strike totally unconnected with any 
Establishment, 
they have been rightly visited with penalty 
and the idea behind such an action obvious- 
ly is to enforce discipline which is so essen- 
tial for maintaining good relationship be- 
tween the employer and the employee and 
to the maintenance of Industrial peace. In 
any case, in the absence of any infirmity in 
the order of the domestic tribunal, the Indus- 
trial Tribunal had no jurisdiction to interfere 
on any such sentimental ground, 


16. In the view which we have 
taken, it is not necessary to consider the 
other argument whether in cases of workmen 
going on strike should there be any distinc- 
tion bezween dumb followers and active in- 
stigators as was done in the cases cited below: 


17. Model Mills Ltd, v. Dharam 
Das, 1958-1 Lab LJ 589 = (AIR 1958 SC 
811); I. G. Navigation and Rly. Co. v. Their 
Workman, AIR 1960 SC 219 and I. M. H. 
Press v. Addl. I. T. Delhi, 1961-1 Lab LJ 
499 = (AIR 1961 SC 1168). That question 
in fact does not arise here because neither 
before the Tribunal nor before the learned 
Judge that question was raised. It is there- 
fore unnecessary for us to go into that ques- 
non particularly in view of what is stated 
above. 


18. We are therefore unable to share 
the view of the learned Judge that the 
Management in inflicting the punishment as 
it did was acting in any manner in objec- 
tionable way. When the tribunal has no 
jurisdiction to interfere, writ of certiorari has 
a go and the order of the Tribunal quash- 
ed. 


19. We would therefore allow the | 
appeal, set aside the judgment of the learn- ` 
ed Judge and direct the issue of a writ of 
certiorari and quash the impugned order of 
the Industrial Tribunal. In the circumstan- 
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ces of the case, however, we leave the par- 
ties to bear theix own costs throughout. 


Appeal allowed. 


AIR 1971 ANDHRA PRADESH 112 
(V 58 C 18) 
CHINNAPPA REDDY AND MADHAVA 
REDDY, Jj. 

British India Tobacco Corporation Ltd., 
Appellant v. The Commissioner of Income- 
tax, A. P., Hyderabad, Respondent. 

Case Referred No. 4 of 1968, D/- 27-2- 
1970, referred by Income-tax Appellate Tri- 
bunal, (Andh Pra), Hyderabad in R. A. No. 
515 of 1966-67. 

Income-tax Act (1961), Section 37 — 
Permissible deduction —- Amount paid by 
assessee-company to secure pension to its 
Director on retirement — Whether permis- 
sible deduction from its business income — 
Tests. 


Where an assessee company claimed 
deduction of an amount paid by it to secure 
pension to its Director on retirement as ex- 
penditure wholly and exclusively for purpose 
of business carried on by it, proper tests to 
be applied were whether payment was made 
as a matter of practice which affected quan- 
tum of salary or there was an expectancy 
by employee of getting a gratuity or the sum 
of money was paid on ground of commer- 
cial expediency and in order indirectly to 
facilitate carrying on of business. Held on 
facts that the two requirements were satis- 
fied and the amount was permissible de- 
duction from assessee’s business income. AIR 
1962 SC 1861, Explained. - (Paras 8, 4) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 1861 (V 49) = 

44 ITR 551, Gardonwood-Roffee & 
Co. v. Commr. of Income-tax 8 


M. Uttama Reddi and K. Venkatarama- 
na Reddy, for Appellant; T. Ananta Babu, 
for Respondent. 


MADHAVA REDDY, J.:— The follow- 
ing question has been referred under Sec- 
tion 256 of the Income-tax Act, 1961. 

“Whether on the facts and in the 
circumstances of the case, the sum of 
Rs. 88,000/- paid by the assessee to secure 
a pension to the Director on his retirement 
is a permissible deduction in the computa- 
tion of the assessee’s. business income?” 


2. The assessee is a Limited Com- 
pany incorporated in the United Kingdom 
and carrying on business in buying and pro- 
cessing tobacco and as commission agents 
for other non-resident Companies. It has 
branch for the purchase and processing of 
tobacco in Guntur in Andhra Pradesh State. 
It employs large number of Indian Personnel 
and labour to carry on its business. Shri 
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D. N. Murthy an Indian Natiqjal, took up 
employment in the Company in.r1988 as.the 
resident Manager of the Branch“ at, Guntur 
on a salary of Rs. 500/- and a bonus, In 
1949 he becam a Director of the Company 
and was remunerated by a salary and a 
commission on ‘purchase of tobacco leaf. He 
was however, not admitted to the benefit of 
Provident Fund Scheme introduced in 1946 
to which all other employees were entitled. , 
The terms of his service were incorporated 
in an agreement dated 4-7-1950. Sri Murthy 
was due to retire in or about 1957. But in 
view of his invaluable services the assessee 
company intended to retain him. When he 
was in England in connection with the busi- . 
ness affairs, after a free and frank discussion, 
it was agreed between the Board of Direc- 
tors and Sri Murthy that he should continue 
in service for a further period of three years 
and the same was recorded by way of a reso- 


lution as Minute No. 7 on 19-12-1957 in. 


the following words: 


“Following the long and frank discus- 

sions between Mr, Murthy and the Manage- 
ment Committee on the subject of his ulti- 
mate retirement, Mr. Murthy confirmed to 
the Board his willingness to continue his 
Agreement with the Company for another 
three years.” 
In continuation of the above resolution on 
the same day, the assessee company by an- 
other resolution resolved to pay him a pen- 
sion of £750 per annum for a period of ten 
years commencing from the date of his re- 
tirement in the following words: 

“In appreciation of Mr. Murthy’s inva- 

luable services- since the inception of the 
Company, it was unanimously resolved that 
he be paid a pension of £750 per annum for 
a period of ten years commencing from the 
date of his retirement in 1960.” 
A few months before his retirement at a 
meeting of the Board of Directors of the 
Company held in London, a.further resolu- 
tion was recorded to the following effect: 

“Tt was resolved that in consideration 

of Mr. Murthy’s past services to the Corpo- 
ration since 1988 in the capacity of Resi- 
dent Manager and then Resident Director 
he be granted a pension of Rs. 10,000/- per 
annum payable to him or to his estate, as 
the case may be, for a period of ten years 
certain, the Ist payment to commence in 
April, 1961.” 
Sri Murthy eventually retired from service 
of the Company in October, 1960. The asses- 
see Company on 8-12-60 resolved to entrust 
the liability for payment of pension to Shri 
Murthy to the Life Insurance Corporation 
by making an outright payment. The reso- 
lution was in the following words:— 

“The Company having assumed the lia- 
bility to pay Mr. D. N. Murthy a pension 
of Rs. 10,000/- per annum payable on Ist 
April, in each year -for a period of 10 years, 
it was resolved that the obligation under the 
Director’s resolution dated 18-7-1960 should 
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be entrusted to the Life Insurance Corpora- 
tion in India by payment of Sterling 
£6594/19/10 on Ist January, 1961?” -> 

In pursviance of this resolution a sum of 
Rs, 88,000/- was shown in the Books as 
payment to the Life Insurance Corporation 
in discharge of obligation of pension to 
Resident Director and transfer of balance of 
provision to profit ‘and loss account. The 
assessee’s claim’ to deduct this sum of 
Rs. 88,000/- as an expenditure incurred 
wholly and exclusively for the purpose of 
business carried on by it, was rejected by 
the Income-tax Officer. That rejection was 
upheld by the Appellate Assistant Commis- 
sioner as well as the Tribunal, mainly on the 
ground that there was nothing to indicate 
in the resolution that Sri Murthy was per- 
suaded by the Company not to retire but to 
continue for three years to train its personnel, 
that there is no documentary evidence that 
he actually did so, that there was no prac- 
tice in the Company to pay such pension 
and that the pension was only paid in ap- 
preciation of the past service of Sri Murthy. 


3. The resolutions extracted above 
would clearly show, that Sri Murthy was due 
to retire in or about 1957. It is also clear, 

- that Sri Murthi had rendered invaluable ser- 
vices to the Company from its inception and 
the Company was anxious to retain him in 
service for a further period of three years. 
Minute No. 7 further discloses that there 
was a long and frank discussion between Sri 
Murthi dnd the Managing Committee on the 
subject of his retirement which would give 
an indication that while the Assessee Com- 

any was anxious to retain him for a fur- 
er period of three years, Sri Murthy was 
not willing to continue in service on the 
same terms and conditions and ultimately 
the prior agreement of service dated 47- 
1950 was modified by way of Minute No. 7 

and Minute No, 8 recorded on 19-12-1957. 
In view of those -resolutions, the service 
agreement of Sri Murthy itself stands modi- 
fied. While Sri Murthy agreed to conti- 
nue and render the important services re- 
quired of him to the,Company for a period 
of three years, the Company on its part 
agreed to not only pay him his salary but also 
pay further a pension of £750 per annum for 
a period of ten years commencing from the 
date of his retirement in 1960. How abso- 
lutely important it was for the Company to 
secure the services of Sri Murthy for a 
period of three years is not for any one else 
to judge than the Company itself. The in- 
valuable services rendered by Sri Murthy in 
the past referred to in the ‘resolution may 
Ihave been the basis for requesting him to 
continue in service for a further period of 
three years and Sri Murthy may not have 
agreed to continue in service without a pen- 
sion being secured to him. The payment of 
pension thus in the context cannot be deem- 
ed to be in consideration of his past ser- 
vices. The payment of pension is as a result 
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of the modification of Service Agreement 
which was for securing his’ services for a 
further period of three years. That was a 
liability incurred by e Company _ long 
before the date of his retirement and was 
incurred wholly and exclusively for the pur- 
pose of business carried on by the Company. 
The Income-tax Authorities including the 
Tribunal in our opinion were not correct in 
holding that there is no evidence to show 
that he would not have continued in service 
but for the terms of payment of pension. 
The Company incorporated acts through its 
Board of Directors and all acts of the Board 
of Directors are recorded by way of Minutes 
which are required’ to be maintained by the 
Statute under which the Company is incor- 
porated. That is admissible and unimpeach- 
able evidence of what transpired, those re- 
solutions regulate the business of the Com- 
pany as well as .its rights and liabilities vis- 
a-vis its employees and sometimes even the 
third parties. There is no basis for rejecting 
these resolutions as inadmissible and requir- 
ing further proof of the variation of the 
terms of employment of Sri Murthy. That 
apart the genuineness of those resolutions can- . 
not be doubted, for there was no occasion 
for a British Company to pay an Indian 
National a large sum of money gratuitously. 
It was however, argued on the strength of a 
decision of the Supreme Court of Gordon 
Wood-Roffee and Co. v. Commr. of Income- 
tax, 44 ITR 551 = (AIR 1962 SC 1861). 
that “the proper tests to apply in a case like 
this are whether the payment was made as 
a matter of practice which affected the quan- 
tum of salary or there was an expectation 
by the employee of getting a gratuity or the 
sum of money was paid on the ground of 
commercial expediency and in order indirect- 
ly to facilitate the carrying on of the busi- 
ness.” On the facts of this case, it is clear 
that the payment made to the Life Insu- 
rance Corporation was made “on the ground 
of commercial expediency and in arder in- 
directly to facilitate the carrying on of the 
business of the Corporation” and there was 
also an expectation on the part of the em- 
ployee getting the said sum. These two re- 
quirements are fully satisfied for Sri Murthy 
when he was due to retire in 1957, agreed 
to continue in service only in expectation of 
the payment of the pension for a period of 
ten years and the Company likewise did: not 
intend to pay him gratuitously in view of 
his past services but agreed to pay the pen- 
sion with a view to secure his services for 
a further period of three years. By no 
stretch of imagination can this payment be 
treated as a gratuitous payment to Sri 
Murthy. In the decision relied upon for the 
Revenue, the payment that was made was 
not pension but gratuity. That apart, the 
decision to make that payment was taken 
on the expiration of term of service. In 
fact it was decided upon after the em- 
ployee’s resignation was accepted. 
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4, The other test viz., that the pay- 
ment should have been made av a matter of 
practice, was applied in those circumstances. 
The Supreme Court in our opinion did not 
intend to lay down that any payment made 
contrary to the practice prevailing as 
to the payment of pension or gra- 
tuity should necessarily be held to be an in- 
admissible deduction. In our opinion, what 
the Supreme Court intended to lay down 
was, that if there is such a practice it would 
go a long way to satisfy the main test laid 

own by the Supreme Court viz., that it 
was not a gratuitous payment and that it 
was a payment on the ground of commercial 
expediency to facilitate the carrying on the 
business. It is clear from the judgment of 
the Supreme Court that these are two alter- 
mative tests that could be applied to deter- 
mine whether such a payment could be held 
to be a permissible deduction. In the instant 
case, in our view the resolutions recorded 
on 19-12-1957 vary the terms of the service 
e ., 
agreement of the assessee Company with 
Mr. Murthy. As a result of the above, 
Sri Murthy had an expectation of getting 
the pension and the Company had incurre 
‘\that liability on the ground of commercial 
expediency to indirectly facilitate the carry- 
ing on of its business. It wag only in dis- 
charge of that liability, that the subsequent 
two resolutions were adopted after his retire- 
ment and the payment of Rs. 88,000/- was 
made to the Life Insurance Corporation for 
Jsecuring the payment of pension to Sri 
_{Murthy. This deduction in our opinion is 
clearly a permissible deduction in computa- 
tion of the assessee’s business. income. We 
accordingly answer the question in favour 
of the assessee. The assessee will have its 
costs. Advocate’s fee Rs. 250/-, 


Answered accordingly. 
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(V 58 C 19) 
KONDAIAH, J. 
R. Rukmaji Rao, Petitioner v. Govern- 
ment of Andhra Pradesh and others, 


Respondents. 


Civil, Revn. Petn. No. 1974 of 1964, 
D/- 7-7-1970, to revise order of Addl. 
Chief J. City Civil Court, Hyderabad, D/- 
22-11-1961. 


(A) Court-Fees and Suits Valuations 
— Andhra Pradesh Court-Fees and Suits 
Valuation Act (7 of 1956), Ss. 8 and 4 — 
Under memorandum of compromise on 
which compromise decree is passed plain- 
tif to repay money to defendant — 
Memorandum is not chargeable. 


The Act is a taxing statute and since 
it_does not ‘specifically make a written 
statement or memorandum of compromise 


KN/KN/F141/70/JRM/D 


R. R. Rao v. State (Kondaiah J.) 


A.T. R. 


chargeable court-fees cannot be demand- 
ed on them. (1881) ILR 5 Bom 400, (1902) 
ILR 25 Mad 24 & AIR 1931 Mad 683, Rel. 
on, * (Para 7) 

When under a memorandum of com- 
promise (on which, compromise decree is 
passed) the plaintiff is to refund money 
to the defendant, the memorandum is 
neither a written statement coming under 
Sec, 8 nor a plaint liable to court-fee nor 
a document through which the defendant 
claims the money. Therefore’ the defen- 
dant cannot be required to pay court-fee 
on it. AIR 1958 SC 245, Rel. on. 

(Paras 9 and 10) 

(B) Interpretation of Statutes — 
Fiscal statutes must be strictly interpret- 
ed. 

A taxing statute must be construed 
strictly and its words or expressions can- 
not be strained to sustain the impost. 
Liability to tax must be specifically pro- 
vided for and the benefit of an ambiguity 
must go only to the citizen. 

. (Para 7) 
Cases Referred: Chronological Paras 
(1958) AIR 1958 SC 245 (V 45) = 

1958 SCR 1021, Sathappa Chettiar 

v. Ramanathan Chettiar 9 
(1931) AIR 1931 Mad 683 (V 18) = 


ILR 55 Mad 26, Ramaswami v. 
Rangaswami 8 

(1902) ILR 25 Mad 24, Reference 
under Court-Fees Act, S. 5 8 

(1881) ILR 5 Bom 400, Nagu v: 
-Yeknath 8 
M. Venkata Subba Rao, for Peti- 


tioner; 3rd Government Pleader, for Res- 
pondent No. 1. i 

ORDER : This revison petition gives 
rise to an important question relating to 
court-fees, whether court-fees is payable 
on the memorandum of compromise in a 
suit for declaration of title and for re- 
covery of possession of: immovable pro- 
perty, whereunder the defendant is entitl- 
ed for payment of certain sums of money 
from the plaintiff. ` 


2. The material facts may briefly 
be stated; In part performance of an 
agreement of sale dated June 18, 1959. 
executed by the second respondent in 
respect of Amar Talkies, Hyderabad own- 
ed by him for a sum of Rs. 1,75,000/- the 
petitioner and the third respondent, the 
vendees were put in possession of the 
talkies. The vendor had received various 
sums of money towards sale - considera- 
tion from the petitioner. In the year 
1954 the third’ respondent had relinquish- 
ed his interest in favour of the petitioner. 
The petitioner was therefore in sole and 
exclusive possession and enjoyment of 
Amar Talkies. “Hyderabad till disputes 
arose between the parties in the year 
1958 regarding the possession of the 
talkies. No registerd sale deed was exe- 
cuted by the vendor. Disputes relating 
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to possession of talkies 
_ the vendor and vendees. 


The possession of the petitioner was 
declared by the |Munsif-Magistrate, 
Hyderabad West, under Section 145 of 
the Code of Criminal Procedure, in his 
order dated 29-6-1959. O. S. No. 21/60-on 
the file of the Court of the Additional 
Chief Judge, City Civil Court, Hyderabad 
for declaration of his title and for re- 
covery of possession of Amar Talkies, 
making the vendees as defendants 1 and 
2 was filed by the second respondent. 
The first defendant-petitioner contested 
the suit contending inter alia that he was 
the owner of the suit property on the 
basis of the agreement of sale pursuant 
to which he had paid the sale considera- 
tion and was put in possession of the pro- 

` perty. The parties ultimately entered into 

a compromise and filed memorandum of 
compromise on the basis of which a com- 
promise decree was passed on November, 
27, 1961. Under the compromise, plain- 
tiffs title to and possession of the suit 
property was declared but he has to pay 
Rs. 95,000/- to the first- defendant. 


Pursuant to the compromise decree, 
a sum of Rs. 13,252/- was paid at the time 
of recording of the compromise and 
Rs. 5,000/- within eight days from the 
date of the decree and a sum of Rs. 21,748 
lying in the Criminal Court was per- 
mitted to be withdrawn by the first 
defendant. The balance of Rs. 55,000/- is 
payable with interest at 12% per annum 
within a period of six months and’ the 
decree was agreed to be executable. At 
the time of the withdrawal of the 
amounts, the defendant was required b 
the Court to pay court-fees of Rs. 2,626/- 
which was paid by him under protest. 
Thereafter on November. 22, 1961 the 
petitioner was demanded a further sum 
of Rs. 718-80 towards court-fees on the 
ground that the decree is an executable 
one and that the parties transferred into 
opposite camps and the first defendant 
had obtained a decree for money. Hence, 
this civil revision petition. 

3. Sri M. V. Subbarao, for the 
petitioner contends that no court-fees is 
payable by his client on the document 
called memorandum of compromise. This 
claim of the petitioner is opposed by the 
Government Pleader contending inter alia 
that the compromise decree is an execut- 
able one and the defendant who had 
obtained the decree for money must pay 
the court-fees on that sum. 

4, Hence the question that arises 
for decision is, whether court-fees is pay- 
able on the compromise memorandum. 


5. For a proper appreciation of 
the question it is necessary to refer to 
the material provisions of the Andhra 
Pradesh Court-fees and Suits Valuation 
Act, 1956 (hereinafter called the Act). 


arose between 
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The Act which came into force on May 1, 
1956 in respect of Andhra area, was made 


‘applicable by the amending Act 4 of 1958 


to the entire State of Andhra Pradesh 
from April 1, 1958. Chapter II compris- 
ing Sections 4 to 9 of the Act deals with 
the liability to pay court-fees. Section 4 
is the charging section which makes every 
document which is filed, exhibited or 
recorded in, or be acted on or furnished 
by any Court including the High Court 
chargeable to court-fees as per the provi- 
sions of the Act. 


_ In the same way, no document which 
is chargeable with court-fees shall be 
filed, exhibited or recorded in any public 
office. The language of Section 4 makes 
it abundantly clear that no document 
without payment of the requisite court- 
fees under the Act shall be filed, exhibit- 
ed or recorded in or be acted on or 
furnished by, any Court or Public Officer. 
Section 5 provides for collection of pro- 
per fee on the documents produced or 
received in any Court or Public Officer. 
Section 6 deals with the levy of court- 
fees in cases of multifarious suits. By 
Section 7, the date of presentation of the 
plaint for the purpose. of determining 
the market value of any property. in res- 
pect of which court-fees is payable must 
be taken‘as the basis. 


Section 8 provides for the levy of 
court-fees on a written statement, plead- 
ing, set off or counter claim in the same 
manner as the plaint. Where the document 
falls under two or more descriptions in the 
Act thereby making it liable to be charg- 
ed with different court-fees, the highest 
of such fees is liable to be charged. 
Chapter IIT deals with the determination 
of court-fees and Chapter IV provides for 
the computation of the fees. 


6. In so far as the suits in civil 
Courts are concerned, the ‘court-fees is 
chargeable on the plaint. The quantum 
of court-fees, no doubt depends upon the 
nature of the suit and the value of the 
subject-matter of the suit as per the pro- 
visions of the Act. The plaint is invariab-. 
ly chargeable to court-fees, whereas the 
written statement is not exigible to court- 
fees except in-cases falling undef Section 
8 of the Act. Where a set off is pleaded 
or counter claim: is made court-fees 
under the Act is chargeable on that docu- 
ment in the manner as the plaint. In 
the absence.of any set off or counter claim 
in the written statement, the defendant 
cannot be called upon to pay  court-fees 
except in a suit for mesne profits and ac- 
counts or partition (vide Section 34 (3)) or 
on a mortgage (vide sub-sections (2), (4) 
and (7) of Section 31). 


T: The Act is indisputably a. taxing 
statute. A taxing statute must þe strictly 
interpreted. Fiscal enactment has to ke 
construed only according to‘the well 
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known canons of interpretation. It is nei- 
ther just proper, nor permissible to strain 
the words or expressions in a taxing sta- 
tute in order to sustain the impost. The 
levy of any tax must be specifically provid- 
ed under the charging section or sections, 
asthe case may be. There should be no 
ambiguity in the imposition of the tax or 
the court-fees. Where there exists any 
ambiguity in the language’ of the charg- 
ing section of a taxing statute, the benefit 
Should go to the citizen but not to the 
State. No provision under the Act or the 
rules made thereunder imposing liability 
to pay court-fees under the Act on a 
written statement not falling under Sec- 
tion 8 of the Act or memorandum of com- 
promise has been brought to my notice. 
When once it is not in dispute that no 
specific provision under the Act has been 
made by the legislature to charge court- 
fees on a written statement or a memo- 
randum. of compromise it is not open to 
the Court to demand the payment of 
court-fees on such documents. 


8. I shall now turn to the cases 
cited before me. It appears there is no 
direct case of this Court or any other 
Court on the point at issue. In Nagu v. 
Yeknath, (1881) ILR 5 Bam 400, it was 
held that written statements , tendered 
under Section 110 of Act X of 1877 could 
be written on plain paper and no express 
provision under that Act for the levy of 
fee on written statements tendered at 
the first hearing, was made. A division 
bench of the Madras High Court ina 
Reference under Court-fees Act 1870, 
(1902) ILR 25 Mad 24, took the view that 
no stamp duty on a memorandum of 
objections filed by a respondent in an ap- 
peal under Section 61 of the Code of Civil 
Procedure need be paid before the date 
of hearing, although court-fees is leviable 
under the special provisions in Section 16 
of the Court-fees Act, 1870. In Rama- 
swami v. Rangaswami, AIR 1931 Mad 683, 
it was held that the other creditors of the 
estate who came in with claims after the 
preli administration 





liminary enquiry for 
has been passed in an administrative suit, 
are not liable to pay court-fee as no 
specific provision in the Court Fees Act 
was fouùd requiring court-fee to be paid 
on such claims. The aforesaid decisions 
support the view expressed by me that 
no court-fee is chargeable on any docu- 
ment in respect of which no specific pro- 
vision in the Act has been made. 


9. In the light of the aforesaid 
discussion, I shall now propose to exa- 
mine the facts of the present case. As 
observed by the Supreme Court in Sath- 
appa Chettiar v. Ramanathan Chettiar, 
AIR 1958 SC 245 at p. 251 “the question 
of court-fees must be considered in the 
light of the allegations made in the plaint 
and its decision cannot be influenced 
either by the pleas in the written state- 


R. R. Rao v. State (Kondaiah JJ 


A. LR 


ment or by the final decision of the suit 
on the merits”. The plaintiff has . sued 
the defendants in the instant case for 
declaration of his title and recovery of 
possession of Amar Talkies. The plain- 
tiff is undoubtedly liable to pay court- 
fees on the plaint. The case set up by 
the defendants in the written statement 
was that the plaintiff was not the owner 
of the Amar Talkies and he was not 
entitled for a decree as prayed for in the 
plaint. ' 


__ It was further averred that the peti- 
tioner herein was having title and posses- 
sion to the suit property and the suit 
should be dismissed. It is not the case 
of the Government Pleader that the 
Written Statement filed by the petitioner 
in the suit is one within the meaning of 
Section 8 of the Act. As per the terms 
of the memorandum of compromise filed 
by the parties, the plaintiff whose right 
to the ownership and possession of Amar 
Talkies had been declared. was made to 
pay a sum of Rs. 95,000/- ta the Ist defen- 
dant. In other words, the plaintiff had 
agreed under the compromise to repay 
the amounts received by him from the 
Ist defendant pursuant to the agreement 
of sale. Hence, the memorandum of com- 
promise is neither a written statement 
that falls within the meaning of Section 8 
ao a plaint on which court-fee is pay- 
able. 


In the circumstances, by no stretch of 
reasoning, it can be said that it is a docu- 
ment under which a claim has been made 
by the defendant to receive the amount 
from the plaintiff. As pointed out earlier, 
there is no specific provision in the 
or the Rules made thereunder empower- 
ing the Court to levy court-fee’ on a 
memorandum of compromise. Nor is it 
the case of the Government Pleader that 
the memorandum of compromise as such 
is chargeable with court-fee under any 
specific provsions of the Act. I am un- 
able to agree with the contention of the 
Government Pleader that court-fee is 
exigible on a sum of Rs. 95,000/- payable 
by the plaintiff to the first defendant 
under the decree which is an executable 
one and the parties have only exchanged 
the positions. This submission, though 
at first blush appears to be attractive, is 
devoid of any substance. The petitioner 
is not liable to pay court-fee on this 
amount of Rs. 95,000/- as he did not set 
up any counter claim in his written state- 
ment. There is fallacy in this plea of the 
respondent. . The petitioner is entitled to 
execute the decree and realise the amount 
in case the plaintiff commits default. In 
the instant case. the assistance of the 
Court also has not been sought in execu- 
tion of the decree. 


10. There is another weighty rea- 
son to reject the plea of the Government 
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Pleader. As per Clause 17 of the com- 
promise decree it is the plaintiff but not 
the Ist defendant that is liable to pay 
ecourt-fees due and payable in the pre- 
sent case to the State. It appears the re- 
quisite coure-fee in fact has been paid by 
the plaintiff on the plaint. The value of 
the relief in the plaint was more than 
‘Rs. 95,000/- on which court-fee was in 
fact paid by the plaintiff. Judged from 
any angle, the demand made by the 
Court below on the first defendant-peti- 
tioner to pay court-fee on the memo- 
randum of compromise is illegal, without 
jurisdiction and unjust and is liable to be 
set aside. 

11. In the result, the civil revision 
petition is allowed with costs. The court- 
fee demanded, if already found to have 
been paid by the petitioner is directed to 
be refunded to hi 

: Petition allowed. 
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SAMBASIVA RAO, J. 

Shanta Bai, Petitioner v. Special 
Deputy Collector, Land Acquisition. 
Hyderabad, Respondent. 

8 a Petn. No. 5648 of 1968, D/- 18- 
1970 


Land Acquisition Act (1894), Sec. 31 
(2) — Requirements of first proviso - — 
No particular form of protest under 
which withdrawal is to be made — Pre- 
vious application, objecting to adequacy 
of compensation and seeking reference 
under Sec. 18, is indication of protest. 


Petitioner objected to adequacy of 
compensation and sought reference of her 
claim to civil Court under Section 18 of 
the Act and 11 days later withdrew the 
compensation. What second proviso to 
Section 31 prevents is the making of any 
application under Section 18. This appli- 
cation has:already been made and when 
such an application is made, Land Acqui- 
sition Officer is bound to refer it to Civil 
Court. There is no particular form of. 
indicating protest under which the com- 
pensation is withdrawn, specified under 
the Act or under the Rules. Such protest 
can either be explicit or can be inferred 
by necessary implication from circum- 
stances. The very fact that petitioner 
had earlier filed a petition for reference 
is an indication positive of her protest. 
It is not further necessary that she has 
to- withdraw money under protest. 
Requirements of first proviso to sub-sec- 
tion (2) of Section 31 are sufficiently com- 
plied with. (Para 4) 


A. Lakshminarayana, for Petitioner; 
Venkataramanayya, for 3rd Govt. Plea- 
der, for Respondent. 


LN/LN/F698/70/VSS/D 
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ORDER :—The question that falls for 
consideration in this writ petition is as 
to the interpretation of Section 31 of the 
Land Acquisition Act (hereinafter called 
“the Act”). 


2. A piece of land comprising 
of 64 Guntas and 154 Guntas bearing 
S. Nos. £11 and 912 in Malkajgiri village, 
Hyderabad District, was acquired for a 
public purpose. At that time, the husband 
oi the petitioner was alive. An award 
was passed on 4-7-1967. The petitioner's 
husband died, and, therefore, the peti- 
tioner herself filed an application before 
the Land Acquisition Officer on 10-8-1967 
disputing the adequacy of compensation 
given under the award and seeking ' a 
reference to the Civil Court under Sec- 
tion 18ofthe Act. Itis stated that owing 
tothe death of her husband the petitioner 
required some money to perform the 
obsequies. For this purpose. she with- 
drew the amount of compensation ‘from 
the Land Acquisition Officer. She with- 
drew the compensation but did not men- 
tion there that she was doing so under 
protest. Thinking that the petitioner 
thereby lost the right to have her case re- 
ferred to the civil Court, the Land 


‘Acquisition Officer refused to refer her 


claim also to the Civil Court. though he 
referred the claims of other owners under 
Section 18. The petitioner has, therefore, 
filed this Writ Petition for the issue of a 
Writ of Mandamus, directing the Land 
Acquisition Officer to act according to 
law and to refer the award to the Civil 
Court under Section 18 of the Act with 
reference to her also. 


3. The question, therefore, is whe- 
ther by withdrawing this amount with- 
out formally saying that she was doing 
so under protest, she has lost the right 
ar having her claim referred to the civil 

ourt. 


4, It is here necessary to refer to 
material provisions of Section 31 of the 
Act. Sub-section (1) thereof requires the 
Land Acquisition Officer to tender pay- 
ment of zhe compensation amount award- 
ed by him to the persons interested and 
to pay the same unless he is prevented 
by any of the contingencies mentioned in 
sub-sec. (2). Sub-section (2) enumerates 
such contingencies, one of them being the 
person interested not consenting to re- 
ceive the ` compensation amount. The 
first proviso to sub-section (2) enables 
any interested person to recéive the com- 
pensation under protest. The second pro- 
viso, however, precludes a person who 
has received the amount otherwise than 


under protest to make any application 
under Section 18. Obviously, the Land 
Acquisition Officer. thought that this 


second proviso stood in the way of the 
case of the petitioner being referred to 
the Civil Court under Section 18. But 
this seems to be a misapprehension. The 
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petitioner objected to the adequacy of 
the compensation and sought reference 
of her claim to the civil Court under Sec- 
tion 18 of the Act even on 10-8-1967. It 
was only 11 days later, i.e. on 21-8-1967, 
she withdrew the compensation. What 
the second proviso to Section 31 prevents 
is the making of any application under 
Section 18. This application had already 
been made and when such an application 
was made, the Land Acquisition Officer 
is bound to refer it to the Civil Court. 
Further, the circumstances of the filing 
of the petition seeking reference of a 
claim to a Civil Court is a positive 
indication that the petitioner is objecting 
to. the amount of compensation fixed 
under the award and that the amount 
subsequently withdrawn was: withdrawn 
only under protest. There is no parti- 
cular form of indicating the protest, 
specified under the Act or under the 
Rules. Such protest can either be explicit 
or can be inferred by necessary implica- 
tion from the circumstances. The very 
fact that she had earlier filed a petition 
for reference of her claim to the Court is 
an indication positive of her protest. It 
is not further necessary to state that she 
was withdrawing the money under pro- 
test. In my view the requirements of 
the first proviso to sub-section (2) of Sec- 
tion 31 are substantially complied with. 
There could, therefore, be no bar for the 
petitioner’s claim being referred to the 
Civil Court. The view taken by the Land 
Acquisition Officer is obviously wrong. 


5. In the result, the writ petition 
is allowed and the respondent is directed 
to refer the award made by him on 4-7- 
1967 -in O/851/LA/64 to the appropriate 
Civil Court under Section .18 of the Land 
Acquisition Act in regard to the claim of 
the petitioner also. The petitioner shall 
have her costs from the respondent. 
Advocate’s fee Rs. 100/-. 

: Writ petition allowed. 
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P. Lakshmana Rao, Petitioner v. 
State of Andhra Pradesh and others, Res- 
pondents. ` 


Writ Petns. Nos. 4703 of 1968, 2376, 
2542, 2480 and 2259 of 1967, 83 and 645 o 
1968, 1607 of 1969, D/- 9-12-1970. : 


_(A) Constitution of India, Article 13 
~— Section 2 of Public Employment (Re- 
quirement as to Residence) Act (1957) 
being imseparable from rest of invalid 
portion does not survive — 1970-2 Andh 
WR 381, Overruled. et 





P. L. Rao v. State (FB) 


A. ISR. 


` After Section 3 of the Public Em- 
ployment (Requirement as to Residence) 
Act 1957 and Rule 3 made thereunder in 
so far as Telangana area was concerned 
has been declared unconstitutional by 
Supreme Court in AIR 1970 SC 422 and 
Sections 4 and 5 of the Act have become 
void as being inextricably connected 
with Section 3. Section 2 of the Act in so 
far as. it operated to repeal Mulki Rules 
prevalent in Telangana area of the 

dhra Pradesh also being inseparable 
from the rest of the invalid part of the 
Act does not survive. Consequently the 
Mulki Rules will continue to be in force 
as if the Public Employment Act had not 
been enacted at all. (1970) 8 Andh WR 
381, Overruled. (Paras 35, 51) 


(B) Constitution of India, Art. 35 (b) 
— Mulki rules having satisfied the test 
under Art. 16 (3) continue in force after 
Constitution and do not lose validity on 
account of reorganisation of State — Writ 
Petn. No. 1053 of 1967, D/- 27-7-1970 Andh 
Pra) & 1970-2 Andh WR 381, Overruled. 

Per Kumarayya, C. J. and Ekbote J.: 


In order to validly continue a law in 
force immediately before the commence- 
ment of the Constitution. under Art. -35 
(b), it is not necessary that such an exist- 
ing law should in all respects satisfy the 
requirements of Art. 16 (3) or strictly 
conform with it. If it in pith and sub- 
Stance is a law relating to matter pres- 
cribing residential qualification in regard 
to employment or appointment to -an 
office under the Government or any 
authority, that is enough for its continu- 
ance under Article 35 (b) and its validity 
thereafter cannot be challenged on the 
ground that it is obnoxious to any Arti- 
cle in the Constitution including Art. 16. 

(Para 71) 

(Per Full Bench).— Even if it is as- - 
sumed that the law in force must satisfy 
the test of Article 16 (3) in regard to 
residential qualification of the entire 
State and not of a part of a State, the 
Mulki rules satisfied the test on the day 
when the Constitution came into force 


-when the Hyderabad: State was in exis- 


tence. They continued and will continue 
to be in force until altered, repealed or 
amended by Parliament as provided in 
Article 35 (b). They did not lose their 
idity on account of the reorganisation 
of the State. The Parliament did in fact 
repeal the Rules by enacting Public Em- 
ployment (Requirement as to Residence} 
Act but with the striking down of the 
material provisions of the Act by the 
Supreme Court the rules revived and 
will continue in force until the Parlia- 
ment-alters or repeals or amends them 
again. Writ Petn. No. 1053 of 1967, D/- 
27-7-1970 (Andh Pra) & (1970) 2 Andh . 
WR 381, Overruled. (Paras 72, 74, 98) 
The Mulki rules formed part of the 
Civil Service Regulations and were re- 
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ferred to in Rule 39 and Appendix ‘N’ 
to the said rules and as confirmed by 
the notification by a Firman issued in 
November, 1949. These were the rules 
which were in force on the day when the 
Constitution came into vogue, and are sav- 
ed by Art. 35 (b). In view of the fact that 
these rules could have been altered, modi- 
fied or repealed only by the Parliament 
and not by the State legislative authority. 
The rules made by the Raipramukh in 
1955 -althongh made under the proviso to 
Art. 309, cannot be said to have been 
validly made. AIR 1955 Orissa 113, Dis- 
sented from. (Para 76) 

(C) Constitution of India, Art. 226 — 
High Court will not decide disputed ques- 
tion of fact ' (Para 83) 
Cases Referred: Chronological 


(1970) AIR 1970 SC 422 (V 57) 
(1970) 1 SCR 115, A-V. S. N. Rao 
v. State of Andhra Pradesh 1, 32, 


47, 97 
(1970) Writ Petn. No. 1053 of 1967, 
D/- 27-7-1970 (Andh Pra) 49, 55, 74 
(1970) Writ Petn. No. 2270 of 1968 
D/- 10-6-1970 = (1970) 2 Andh 
WR 381, Pandurangaiah v. Special 
spank to Govt. of Andhra Pra- 
des. 50, 53, 74 
ao. Writ Appeals Nos. 44, 45 and 
2 of 1969, D/- 20- 2-1969 (Andħra 


ra) 48, 74 
agen AIR -1967 SC 1643 (V 54) = 
(1967) 2 SCR 762, Golak Nath v. 
State of Punjab 68 
(1964) AIR 1964 SC 207 (V 51) = 
(1954) 2 SCJ 415, South India 
Corporation (P.) Ltd. v. Secy. 
Board of Revenue 67 
(1959) ATR 1959 SC 544 (V 46) = 
1959 Cri LJ 660, State of Rajas- 
than v. G. Chawla 62 
(1957) AIR 1957 SC 628 (V 44) = 
1957 SCJ 593, R. M. D. Chamar- 
baugwalla v. Union of India 47 
(1957) AIR 1957 SC 657 (V 44) = 
1957 SCJ 689, A. V. Fernandez 
v. State of Kerala 68 
(1955) AIR 1955 Madh Bha 207 
(V_42) = 1955 Cri LJ 1504, State 


v. Kishan 
(1955) ATR 1955 Orissa 113 (V 42) = 

ILR (1955) Cut 510, Raghunadha 

Rao v. State of Orissa T7 
- (1953) ATR 1953 Orissa 111 (V 40) = 

ILR (1953) Cut 404, . Godavaris 

Misra v. Nandakisore Das 62 
(1952) ATR 1952 SC 369 (V 39) = 

1953 SCR 1, Aswini Kumar v. 


Paras 


Arabinda Bose 68 
(1952) ATR 1952 Bom 209 (V 39) = 

ILR (1952) Bom 839, Bombay 

Corporation v. K. C. Sen 62 
(1948) 76 CLR 1, Bank of New South 

Wales v. Commonwealth 62 


(1942) AIR 1942 FC 17 (V 29) = 
1942 FCR 17 = 43 Cri LJ 481, 
Bhola Prasad v. King Emperor 63 
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(1941) AIR 1941 FC 47 (V 28) = 
1940 FCR 188, Subrahmanyam 
v. Muctuswami 62 
H S. Gururaja Rao and N. Madhu- 
sudhana Raj, for Petitioners in all the 
Petitions, 2nd Govt. Pleader on behalf 
of the Respondents in W. P. Nos. 4703 of 
1968, 2542, 2376 and -2480 of 1967, 83 and 
645 of 1968 and G. V. L. Narasimharao, 
for Respondents in W. P. Nos. 2259 and 
1606 of 1967. 


GOFAL RAO EKBOTE, J.:—In all 
these Writ Petitions, two questions of 
some importance are raised. The first 
question is whether as a result of the 
Supreme Court decision in A. V. S. N. 
Rao v. State of Andhra Pradesh, AIR 
1970 SC 422, striking down Section 3 and 
Rule 3 made thereunder as unconstitu- 
tional, Section 2 of the Public Employ- 
ment (Requirement as to Residence) Act, 
1957. hereinafter called “the Public Em- 
ployment Act” survivesand consequently 
the mulki rules which were repealed by 
virtue of Section 2 continue to be repeal- 
ed. Secondly if Section 2 of the Public 
Employment ‘Act is found not to be 
surviving after Section 3 has been found 
to be void, whether mulki rules ceased to 
be effective after the formation of the 
Andhra Pradesh State on 1-11- 1956 or 
thereafter. 


2. In order to appreciate the im- 
plications of these contentions, it is useful 
to survey the historical background of 
the Public Employment Act. The Telen- 
gena area formerly was a part of the 
State of _ Hyderabad. The Hyderabad 
State comprised of three linguistic areas, 
Telengana, Marathwada and Karnatak. In 
1919 the Nizam issued a Firman promul- 
gating what has come to be known as 
mulki rules. These rules were contained 
in Appendix ‘N’ to the Hyderabad Civil 
Service Regulations. In fact the terms 
‘Muk? and ‘mulki rules’ were used .in 
Rule 39 of the said regulation. Appen- 
dix N provided who should be consider- 
ed mulki for purpose of appointment to 
any service in the former State of 
Hyderabad. Rule 39 provided: 

"No person will be appointed to any ° 
superior or inferior service without speci- 


‘fic sanction of His Exalted Highness, if 


he is not a mulki in terms of the rules 
laid down in Appendix 'N’. Any person, 
whose domicile is cancelled under para. 9 
of the mulki rules, will be- considered to 
have been dismissed from his post from 
the date of such cancellation.” 

3. Appendix ‘N’ in all contains six 
rules. It is unnecessary to read them all 


fully here. It is perhaps enough for our 


purpose to read Rule 1 which defines the 
term ‘mulki’. 
SI: A person shall be called a mulki 


if: 
(a) By birth he is a subject of 


. Hyderabad : State; or 
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(b) By residence in the Hyderabad 
State he has been entitled to be a mulki; 
or . 
(c) His father having completed 15 
years of service was in the Government 
service, at the time of his (child’s) birth; 
or. : 

(d) She is a wife of a person who is 
a mulki.” 

Rule 2 states that a person shall be called 
a subject of the State by birth if his 
father was a mulki at the time of his birth. 


4, Rule 3 which is relevant must 
be read in full: 

“A person shall be called a mulki 
who has a permanent residence in the 
Hyderabad State for at least 15 years and 
has abandoned fhe idea of returning to 
the place of his previous residence and 
has obtained a Certificate to that effect on 
a prescribed form attested by a Magis- 


5. Rules 4 and 5 relate to the 
effect of marriage on the question of 
mulki. 

6. Rule 6 prescribes the autho- 
Yities who are competent to issue mulki 
certificates. 


Te In November 1949, the Nizam 
by a firman confirmed the provisions 
relating to the mulki rules for purposes 
of appointment to a post under Govern~ 
ment. ; 


8. These rules had the force of 
law and remained effective till the Con- 
stitution of India came into force on 26-1- 
1950. On that date by virtue of the 
Constitution, the Hyderabad State was 
declared as Part ‘B’ State. In so far as 
the Mulki rules for appointments on the 
basis of residence were concerned, it is 
common ground that they were continued 
as law in force. 


Government in Circular 


9. The ; 
Letter No. 7325/GAD. S/E 3-Cir/50 dated 


14-6-1950 gave directions that the birth 
and descent qualifications for purposes of 
recruitment to services under the Gov- 
ernment should not be insisted upon. If 
was made clear that after the advent of 
the Constitution, the qualification of resi- 
dence of 15 years prescribed in the Mulk? 
rules is saved and that those rules shall 
be continued to be applied for purposes 
of recruitment to services till a uniform 
policy in regard to residential qualifica- 
tion is decided upon by the Government. 
Further as the Mulki rules themselves 
provided that exception could be made by 
the order of the Nizam, the Government 
by this circular made it clear that such 
exceptions will be granted only by the 
Government. 


10. The requisite qualification of 
residence for a mulki certificate was 
further clarified by Circular No. 7848/ 


GAD. S/2 Cir/50 dated 18-9-1951 and also 
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by a Notification No. 6284/GAD. S/F. 8- 
Cir/53 dated 5-8-1953. i 

In 1955 the Rajpramukh of 
Hyderabad framed the Hyderabad Gene- 
ral Recruitment Rules in supersession of 
all the previous rules and orders on the 
subject of prescribing inter alia require- 
ment as to residence for purpose of em- 
ployment under the State Government. 
These rules were made under the proviso 
to Art. 309 of the Constitution and were 
issued by Notification No. 279/GAD/19/ 
Gen S.R.C./52, dated 9-11-1955. 

12. One of the rules laid down 
that domicile certificate would be neces- 
sary for appointment to a State or sub- 
ordinate service and the issue of the 
domicile certificate depended upon resi- 
dence in the State for a period of not 
less than 15 years. It reads; 

_ “No person will be eligible for ap- 

pointment to a State or subordinate ser- 
vice, unless he is an Indian national, sub- 
ject to the condition that such person 
should be in possession ofa domicile 
certificate (Mulki certificate) issued by a 
competent authority in terms of the 
rules laid down in Schedule ‘3’ in proof 
of his having resided in the State for a 
period of not less than 15 years: 
_ Provided that the Government may, 
In special cases, for reasons to be record- 
ed in writing, authorise, subject to such 
conditions as they may impose, the em- 
ployment of a person— , 

(a) who is not an Indian national, or . 

(b) who is unable to produce a domi- 
cile certificate.” 3 
The rules laid down in Schedule (3) mere- 
ly reproduce the rules contained in Ap- 
pendix ‘N’ of the Hyderabad Civil Service 
Regulations. There is an explanation 
attached to the schedule which makes it 
clear that these Rules should be read in 
conjunction with the modification con- 
tained in the Circular letters and Notifica- 
tions issued by the Government in the 
Administration Department. 


13. Two views are possible în re- 
gard to these rules issued under Art. 309 
of the Constitution. One is that since the 

i rules were continued to be in force 
by virtue of Art..35 (b) they’ are incor- 
porated in the said rules made by the 
Rajpramukh under Art. 309 and thus 
continued them in force. The second view 
is that since the Rajpramukh of part ‘B’ 
State could not have made any rule re- 
lating to the employment on the basis of 
residence in view of Art. 35 (a), the rule 
prepared by the Rajpramukh are ultra 
vires of the Constitution, with. the result 
that the old Mulki rules which were con- 
tinued because of Art. 35 (b) continued 
to be in force. We will deal with this 
question at the appropriate stage. 


14. It is-at this point of time and 
stage that the States Reorganisation Act 
came into force and on 1-11-1956 the State 
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of Andhra Pradesh came into existence 
with Telangana region included in the 
said State. The three linguistic parts of 
the Hyderabad State went to three dif- 
ferent States after the Hyderabad State 
was trifurcated; Marathwada went ulti- 
mately to Maharashtra and the Karnatak 
fo Mysore. 

144A. Section 119 of the States Re- 
organisation. Act provided that any law 
in force immediately before the new 
States came into existence continue to 
remain in force with respect to the terri- 
tories to which it applied. The section 
categorically states that— 

“territorial reference to an existing 
State shall, until otherwise provided by a 
competent Legislature or other compe- 
tent authority, be construed as meaning 
the territories within that State imme- 
diately before the appointed day.” 

15. The effect of this provision 
was that the Mulki rules continued to be 
in forcein all three linguistic parts which 
went to the three different States be- 
cause that was the territory of the former 
Hyderabad State. That is how the mulki 
rules came to be continued in Telangana 
area of the Andhra Pradesh State. 


16. Then came the Public Employ- 
ment (Requirement as to Residence) Act, 
1957 (Act 44 of 1957). It came into force 


on 21-3-1959. Section 2 of the Public 
Employment. Act reads: 
“Upon the commencement of this 


Act, any law then in force in any State 
or Union territory by virtue of Cl. (b) 
of Art. 35 of the Constitution prescribing, 
in regard to a class or classes of employ- 
ment or appointment to an office under 
the Government, of, or any local or other 
authority, within, that State or Union 
territory, any requirement as to residence 
therein prior to such employment or 
appointment shall cease to have effect 
and is hereby repealed.” 


Section 3 of the Act gave power to the 
Central Government to provide in regard 
to appointments to any subordinate ser- 
vice or post under a local authority, other 
than Cantonment Board within the 
Telangana area of Andhra Pradesh or 
within the Union territories concerned 
any requirement as to residence within 
the Telangana area or the said Union 
territories as the case may be prior to 
such appointment. 

17. The Government of India 
promulgated certain rules on 21-3-1959 by 
which it was laid down that a person 
shall not be eligible for appointment to a 
post within the Telangana area under the 
State of Andhra Pradesh or to a post 
under any local authority other than the 
Cantonment Board in the said area, un- 
less he has been continuously residing 
within the said area for a period of not 
less than 15 years immediately preceding 
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and produce before the appointing autho- 
rity concerned, if so required by it, a 
certificate of eligibility granted under 
these rules. 


18. These posts which were cover- 
ed by these rules were all non-gazetted 
posts under the State Government of 
Andhra Pradesh within the Telangana 
area and the post of Tahsildar by what- 
ever name designated within that area 
and any post under a local authority 
other than Cantonment Board within that 
area which carried a scale of pay, the 
minimum of which did not exceed Rs. 300 
per month or a fixed pay not exceeding 
that amount. It also provided for certi- 
ficate of eligibility under these rules as 
well as for exemptions for which power 
was given to the State Government. 
Besides this, special, provision was also 
made with respect to post in the Secre- 
tariat Department and the office of the 
Heads of Departments in the State of 
Andhra Pradesh situated in the twin 
cities of Hyderabad and Secunderabad by 
which every second vacancy in every 
unit of three vacancies was to be filled, 
subject to the requirement of residence 
for 15 years in the Telangana area 

19. Section 4 of the Public Em- 
ployment Act directed that the rules 
made under Section 3 shall be laid on the 
table of House of Parliament and subject 
to such modifications as may be made by 
the Parliament, they shall be in force. 


20. Section 5 then enjoined that 
Section 3 and the rules made thereunder 
shall cease to have effect on the expira- 
tion of five years from the commence- 
ment of the Act. 

21. Section 5 of the Public Em- 
ployment Act was subsequently amended 
by virtue of which Section 3 and the 
rules made thereunder were to continue 
in operation till 1974. 

22. G. Ms. No. 1936 dated 
23-12-1960 in continuation of G. O. Ms. 
No. 593 GAD dated 20-4-1959 was then 
issued. This notification was issued under 
the proviso to Art. 309 of the Constitu- 
tion. It effected certain amendments to 
the Hyderabad General Recruitment 
Rules published with Notification No. 279 
GAD dated 9-11-1955. As a result of this 
amendment, Schedule II was deleted. 


23. G. O. Ms. No. 418 dated 7-3- 
1962 was then issued under Article 309 of 
the Constitution superseding the Andhra 
State and Subordinate Service Rules and 
the Hyderabad General Recruitment 
Rules, the Andhra Pradesh State and 
Suborcinate Service Rules having come 
into force with effect from 7-3-1962. 

24. Article 371 of the Constitution 
was substituted by the Constitution (7th 
Amendment) Act, 1956. According to 
this Article, the President by order may 
provide for the Constitution and func- 
tions of the Regional Committee of the 
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Legislative Assembly of the State of 
Andhra Pradesh, for the modification in 
the rules of business of the Government 
and in the rules of procedure of the 
Legislative Assembly of the State and for 
any special responsibility of the Governor 
in order to secure the proper functioning 
of the Regional Committee. 


25. In pursuance of the said Arti- 
cle the Andhra Pradesh Regional Com- 
mittee Order, 1958 was made by the 
President. 


26. Under Clause 3 of the Order, 
a Regional Committee of the Assembly 
for the Telangana region consisting of 
the Members of the Assembly represent- 
ing that region was constituted. Clause 4 
states that all schedule matters in so far 
as they relate to the Telangana region 
Shall be within the purview of the Re- 
* gional Committee. . 


27. We are not concerned with 
other matters, as nothing turns upon 
them in these cases. 

28. While so, the validity of the 
eligibility certificate based on residence 
for appointment to posts in the Telangana 
area was challenged in Writ Petitions 
Nos. 2235, 3907 and 3962 of 1968. Chin- 
nappa Reddy, J. held by his judgment 
dated 3-2-1969, Section 3 of the Public 
Employment Act void. 


29. The Government of Andhra 
Pradesh preferred Writ Appeals Nos. 44, 
45 and 49 of 1969 against that judgment 
of the learned Single Judge. The appeals 
were heard by Jaganmohan Reddy, C. J. 
(as he then was) and Sambasiva Rao, J. 
The Bench by its judgment dated 20-2- 
1969 held firstly, that even if the judg- 
ment of the learned Single Judge was 
sustained and Section 3 was held uncon- 
stitutional, even then the Mulki rules 
requiring 15 years’ residence for appoint- 
ment survived and were found to be in 
force after the Constitution came into 
force on 26-1-1950. These rules continued 
to be in force till they were repealed by 
the Public Employment Act on 21-3-1959. 
They secondly held that the Parliament 
had power to make a law in respect of 
+ any part of a territory of a State such as 
the Public Employment Act. 

30. Earlier Manohar Pershad, C.J. 
(as he then was) and Kumarayya, J. (as 
he then was) considered the validity of 
Mulki rulesin Writ Appeal No. 142 of 1965. 
They were mainly concerned with the 
residential qualification in Telangana area 
for purposes of admission to the Colleges 
under the Osmania University. They 
nevertheless surveyed the position in 
relation to Mulki rules as they prevailed 
in regard to employment to posts under 
the Government ete. 

31. The subsequent Bench deci- 
sion referred to above followed this judg- 
ment considering it as an authority for 
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the proposition that part of the Mulki 
rules which provided 15 years’ residence 
survived after the Constitution by virtue 
of Article 35 (b) and was only repealed 
by the Public Employment Act 


32. In the meantime, a Writ Peti- 
tion under Article 32 of the Constitution, 
No. 65 of 1969 was filed before the 
Supreme Court. This writ petition was 
disposed of by the Supreme. Court on 
28-3-1969, (A. V. S. N. Rao v. State of 
Andh Pra) = (AIR 1970 SC 422) (supra). 
The Supreme Court held that the Public 
Employment Act did not conform with 
the provisions of Art. 16 (3) of the Con- 
stitution, as it speaks of a whole State as 
the venue for residential qualification 
and not districts, taluks, cities, towns or 
villages. Therefore it was held that— 

. “Section 3 of the Public Employment 
(Requirements as to Residence) Act, 1957 
in so far as it relates to Telangana (and 
we say nothing about the other parts) and 
Rule 3 of the rules under it are ultra 
vires the Constitution.” 


33. It was argued before the 
Supreme Court that the M rules 
existing in the former Hyderabad State 
must continue to operate by virtue of. 
Article 35 (b) in the said area. The 
Supreme Court, however, said: 

“This point is not raised by the peti- 
tions under consideration and no expres- 
sion of opinion by us is desirable.” 

34. The result of this decision is 
that it was held by the Supreme Court 
that Article 16 (3) read with Article 35 (a) 
which gave power to Parliament to make 
any law prescribing in regard to a class 
or classes of employment or appointment 
to an office under the Government of, or 
any local or other authority within a 
State or Union territory, any require- 
ment as to residence within that State or 
Union ‘Territory prior to such employ- 
ment or appointment, only authorised 
Parliament to fix residential qualification 
which would apply to the entire State 
and it was not open to Parliament to fix 
the residential qualification with respect 
to a part of the State only. Consequently 
as the Act was found not to have been 
enacted in conformity with the provision 
of Art. 16 (3), the Act therefore was ultra 
vires of the Constitution. 

35. After Section 3 and the rules 
made thereunder were thus struck down, 
the question which now arises is whether 
Section 2 of the Act survives. It was 
common ground that as Sections 4 and 5 
are inextricably connected with Sec- 
tion 3 and are inseparable from the in- 
valid Section 3, Sections 4 and 5 also be- 
come void. What remains of the Act is 
only Section 2. Section 2 repeals in so 
far as we are concerned Mulki Rules. If 
Section 2 continues to be valid in spite 
of Ss. 3 to 5 being found as void, then 
the Mulki rules which stood repealed on 


1971 


21-3-1959 continue to be so repealed. On 
the other hand, if Section 2 is inseparable 
from the other Sections of the Act, then 
that section also. has to go along with the 
other sections. 


. 36. Now it is not uncommon that 
a single Act may be found partially valid 
and partially invalid. Whether or not 
the decision of the Supreme - Court re- 
sulting in partial invalidity will so dis- 
embowel the Act that it must fall as a 
whole or whether valid portion will be 
enforced separately is undoubtedly an 
important question. 

37. In deciding the severability of 
the Act, as in any problem of statutory 
construction, the ultimate decision must 

necessarily rest upon finding out the 
legislative intent. The problem thus 
posed is twofold. The Parliament must 
have intended that the Act be’ separable 
and secondly the Act in fact must be 
capable of separafion. Although the legis- 
lative intent is thus a determining factor, 
Since there is no precise formula or 
standard which can be set out by which 
to establish legislative intent, ordinarily 
a rule of reasonableness in such cases is 
invoked and in evolving that, general 
principles have been determined and 
some presumptions are made in deter- 
mining the said question. 

38. Since what the legislative 
intent was or would have been is at besta 
canny, a judicial guess. It has to be 
based on certain presumptions and princi- 
ples. It must, however, be remembered 
that the law that has grown up about 
this branch of statutory construction is 
not susceptible of clear-cut rationalisa- 
tion, despite its frequent use in ramifica- 
tion. Separability cases have, therefore, 
to be decided in the light of established 
principles. It is, however, understood 
that each case rests largely upon its own 
particular facts and circumstances. 

39. Primarily it is from the Act 
itself that the Court must find a manifest 
or apparent intent to continue the valid 
portion in force irrespect of the invalidity 
of the remainder of the Act. It is, how- 
ever, legitimate to take into account the 
history of the legislation, its object, 
the title and the preamble to it. It is 
also permissible to keep in view the 
circumstances under which the particular 
Act was passed and the object sought by 

. the Legislature in enacting the same. 

40. It is in this background that 
we propose to examine the question in 
a light of the principles evolved in that 


~ 4L The test which normally fol- 
lowed is whether or not the Legislature 
would have passed the valid provisions, 
Section 2 in this case, had it been pre- 
sented with the invalid Sections 3 to 5 
removed. It is difficult to assume that 
the Parliament would have ever intend- 
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ed to enact Section 2 alone. From 
history of the enactment to which 
have made a detailed reference and the 
circumstances under which the Public 
Employment Act was passed, one must be 
bold enough to assert that the Parlia- 
ment would have enacted Section 2 alone. 
If it is remembered that the existing 
Mulki rules were continued by virtue of 
Art. 35 (b) and as per Art. 35 (a) read 
with Art. 16 (3), the Parliament is given 
the power to enact a law on that subject, 
it becomes difficult to hold that the 
Parliament could have merely intended 
to repeal the Mulki rules without in any 
way replacing them by a re-enacted law 
which it was competent to enact on the 
subject. That was what was done when 
it enacted the Public Employment Act.. 
If the intention was to merely repeal the 
i rules, even the President could 
have done it under Article 372 read with 
Art. 35 (b). Mulki rules were continued 
by Art. 35. (b) subject to any adaptation 
or modification that may be made under 
Article 372. And under that Article, the 
modification includes even repeal, since 
that power was not exercised and instead 
a law on the subject was enacted, it 
would not be unreasonable to infer that- 
the Parliament would not have enacted 
Sec. 2, if it were aware of the invalidity 
of Sections 3 to 5. In this view, all the 
sections are clearly dependant on each 
other. They are intended to be operated 
upon together for achieving a specific 
purpose. All the sections are so connect- 
ed together that it is difficult to presume 
that the Parliament would have passed 
Section 2 without enacting Sections 3 to 
5. The invalid and the valid portions of 
the Act seem to us to have been condi- 
tions, considerations and compensation 
for each other. They were presented as 
one whole scheme to the Parliament. 


42. The invalid portion, in our 
opinion, was an important inducing cause 
for the passage of the Public Employ- 
ment Act. It is to be borne in mind that 
the invalid part need not be the sole 
inducing cause. If it is in some important 
aspect an inducing cause for the passage 
of the Act, that must be considered 
enough. The Chief inducement was to 
substitute the Mulki rules by the provi- 
sions of the Public Employment Act, 
albeit the life of Section 3 and the rules 
made thereunder was for a temporary 
period. 


43. By sustaining only Section 2 
as we are asked to do, we would be alter- 
ing or changing the purpose of the Act 
and that is not permissible. The Act was 
designed to accomplish.a definite pur- 
pose, that is to say, to continue the em- 
ployment opportunities on the basis of 
the residential qualification at least till 
1974. If Section 2 alone is continued, 
that purpose will be defeated. Instead, 
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the Mulki rules which were in existence 
would also be taken away. Thus the pur- 
pose of the Act by allowing Section 2 to 
remain valid cannot be accomplished. 
Section 2 must therefore go along with 
the other sections. It may be that Sec- 
tion 2 is distinct and separate from the 
other invalid sections. But all of them 
together form part of a single scheme and 
no one can have any doubt that it was 
intended to be operating as a whole. 
That is why we said that they are depen- 
dent upon each other. If šo, then the 
invalidity of Sections 3 to 5 must result 
in the failure of the whole Act. It can- 
not be ignored that if the invalid portion 
is expunged from the statute, what re- 
mains is only the repealing provision 
without re-enactment on the subject. It 
will be contrary to the intention of the 
Parliament to continue Section 2 alone 
in force. The statute has to be held 
entirely void because it is evident from 
the contemplation of the statute and from 
the purpose which it sought to accom- 
plish. We are satisfied that the statute 
would not have been passed at all, except 
as an entirety. Otherwise, the general 
purpose of the Parliament would be 
defeated if the statute is held valid only 
to the extent of Section 2 while condemn- 
ing the other sections. 


44, The dominant purpose of the 
Act is writ large on the face of the Act. 
The titlé, the preamble and the purview 
of the Act bear full testimony asto what 
the dominant purpose of the Act was. 
The historical background and the cir- 
cumstances under which it was passed 
clearly bring out the main purpose of 
the Act. It was to repeal and re-enact on 
the subject and not merely to repeal. 
We are, therefore, satisfied that the valid 
part of the Act i.e. Section 2 cannot be 
separated from the invalid part of the 
Act. The Act as a whole, therefore, has 
to. be necessarily held invalid. 


45. We are not impressed with the 
contention that since Section 3 was only 
operative for five years ‘by virtue of Sec- 
tion 5, Section 2 can be taken as an in- 
dependent provision. It is already noted 
that because of subsequent amendment. 
if Sections 3 and 5 were valid, they would 
have continued till 1974. Whatever may 
be the life of Section 3, it substituted the 
Mulki rules and because of this substitu- 
tion alone the Mulki rules were repealed. 
All the Sections, therefore, must go 
together as part of the same scheme. 


46. The other contention was that 
Section 2 is a general provision which ap- 
plies not only to Andhra Pradesh but to 
certain other States and Union territories. 
Section 2 cannot therefore fall along with 
Section 3. What is overlooked in advanc- 
ing that contention is that Section 3 also 
has been struck down only in respect of 
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its applicability to Telangana, region, | 
though it is also a general provision. Sec- 
tion 2, although it is general, can on. 
parity of reasons be declared invalid in 
its application to the repeal of Mulki 
rules which were in force in the Telan- 
Zana area. When Section 3 as a_ result 
of the Supreme Court decision can valid- 
ly be separated in its application to 
Telangana area, we fail to see why Sec- 
tion 2 similarly cannot be held invalid in 
its application to the Mulki rules in 
vogue in Telangana Area. 


47. This partial invalidity is based 
upon the principle of severability in ap- 
plication or separability in enforcement, 
The Supreme Court in R. M. D. Chamar- 
baugwalla v. Union of India, AIR 1957 SC 
628, on severability applied this principle 
to the definition of prize competitions. 
And on the same principle the’ Supreme 
Court in AIR 1970 SC 422 (supra), has 
held that Section 3 is ultra vires in its 
enforcement or application to Telangana . 
area. And on the same principle we hold 
that Section 3 is bad in its enforcement 
or application to the Mulki rules prevail- 
ing in Telangana area. We are, there- 
fore, satisfied that the impugned part of 
the Act ie. Section 2 cannot be separat- 
ed from the invalid part of the Act. The 
Act as a whole therefore has necessarily 
to be held invalid. 


48. That is the view which Jagan- 
mohan Reddy, C. J. (as he then was) and 
Sambasiva Rao, J. took in Writ Appeals 
Nos. 44, 45 and 49 of 1969 decided on 
20-2-1969 (Andh Pra). 

49. Another Bench of this Court 
consisting of Sharfuddin Ahmed and 
Vaidya. JJ. agreed with this view in 
Writ Petns. Nos. 1053 of 1967 and batch, 
D/- 27-7-1970 (Andh Pra). 


50. Krishna Rao, J. in Writ Petn. 
No. 2270 of 1968, D/- 10-6-1970 (Andh Pra) 
seems to have taken a’ contrary view. 
With due respect to the learned Judge 
we find ourselves unable to agree with 
the learned Judge in that behalf. 


51. The result of the foregoing is 
that Section 2 in so far as it operates to 
repeal Mulki rules prevalent in Telan- 
gana area being inseparable from the 
rest of the invalid part of the Act must 
fall. Consequently the Mulki rules will 
be deemed to have. been not repealed. 
They continue to be in force as if thel. 
Public Employment Act had not been 
enacted at all. 


52. The next question then is 
whether the Mulki rules cease to z 
operative as law after the formation 
the State of Andhra Pradesh on 1-11- 1956. 
The argument naturally involves inter- 
nally some conflict. When we consider- 
ed the first contention i.e, whether 
Mulki rules were revived after the strik- 
ing down of Section 3 by the Supreme 
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Court, ït was assumed that the Mulki 
rules continued as valid law till they 
‘were repealed by the Public Employment 
Act which came into force-on 21-3-1959. 
The present argument, however, implies 
that Mulki rules had not survived on the 
“day when they were repealed by the 
Public Employment Act: but had actual- 
ly ceased to be operative as law on l-11- 
1956 itself. 

53. The argument evidently has 
appealed, but in a different form to our 
learned brother Krishna Rao, J. who 
decided Writ Petn. No. 2270 of 1968 on 
.10-6-1970 -(Andh Pra). He observed that 
the question is ‘whether the said rules 
continued to be-valid to-day in view of 
the provisions of Art. 35 (b) of the Con- 
stitution of India.” The learned Judge 
thought that the answer to that question 


„turns upon the true interpretation of 
Art. 35 (b). The learned Judge thought 


that the expression ‘law in force’ appear- 
ing in Art. 35 (b) is qualified in two res- 
pects. (1) The law is one which is imme- 
diately in force and (2) the law should 
relate to any of the matters referred to 
in sub-clause (1) of clause (a). He thought 
that the first requirement was satisfied, 
but not the second. The learned Judge 
then observed—- 


“the test is not” whether the Gov- 
ernment of erstwhile . Hyderabad State 
should, have made a law in respect of the 
entire area of what is now regarded as 
Andhra Pradesh. But the determining 
factor. under Art. 35 (b) of the Constitu- 
tion is whether on the day when the vali- 
dity of any pre-constitutional law has to 
be tested, the definition of the State as it 
exists to-day should be taken into consi- 
deration. In fact the decision of the 
Supreme Court proceeds upon the footing 
that the word ‘State’ in Art. 16 (3) refers 
to the entire State of Andhra Pradesh 
taken as one unit and not the region 
known as Telangana area which formed 
part of the erstwhile State of Hyderabad. 
J, therefore, hold that the principle 
underlying sub-clause (3) of Article 16 
should equally apply to interpreting the 
poon ion: of Art. 35 (a) and (b). Judged 

y this test, the only possible conclusion 
is that the Mulki rules cannot be regard- 
ed as a law which continues in force tọ- 
day. » 

54. The learned Judge tested the 
validity of the Mulki rules on the basis 
of two considerations. 
- the Mulki rules is tested in the light of 
the position of law on the day when the 
validity was being tested and (2) that the 
principle underlying Art. 35 (b) is that 

“only such of the existing laws which 
‘conform to the law to be made by the 
Parliament under Art, 35 (a) are declar- 
ed to be in force and to continue as valid 
until they are repealed by Parliament.” 
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55. The said argument also seems 
to have appealed to Sharfuddin Ahmed 
and Vaidya, JJ. in Writ Petn. No. 1053 of 
1967 (Andh Pra), and batch decided on 
27-7-1970. The learned Judges, however, 
did not agree with the reasoning of 
Krishna Rao, J. although they reached the 
conclusion that Mulki rules did not sur- 
vive after the formation of Andhra Pra- 
desh State on 1-11-1956. They have not 
based their conclusion on the ground that 
the validity of the Mulki rules can be test~ 
ed ín the light of the position as it sood on 
the day when challenge is made. They 
have, however, agreed with the other rea-. 
soning of the learned Judge viz., that the 
Mulki rules must continue to satisfy the 
requirement of Article 16 (3) of the Con- 
stitution and since on the day when 
Andhra . Pradesh State came into exis- 
tence, Mulki rules which were applied 
to a part of the State of Andhra Pradesh 
Le. Telangana region cease to conform 
with the essential requirement of Art. 16 
(3) Le. that the law must apply to the 
whole State and not part of it as laid 
down by the Supreme Court. The Mulki 
rules consequently cease to be operative 
as law, as they were not in accord with 
Article 16 (3) of the Constitution. 


56. The contention of Sri H. S. 
Gurraja Rao, the learned counsel for the 
petitioner, however, was that the existing 
law on the date of the Constitution con- 
tinued by virtue of Art. 35 (b). Such an 
existing law i.e., Mulki rules could be 
repealed only by two methods: (1) in 
pursuance of the power of Adaptation of 
laws conferred by Art. 372 of the Con- 
stitution and (2) by Parliament altering. 
repealing or amending it in pursuance of 
the legislative power exclusively con- 
ferred on it by Art. 35 (a) read with Arti- 
cle 16 (3). He further contended that the 
existing law need not conform to all the 
requirements of Art. 16 (3). If the exist- 
ing law in pith and substance is on the 
subject mentioned in Art. 16 (3), then it 
is saved-by Art. 35 (b). Alternatively, he 
argued that even if it is assumed that the 
existing law must satisfy the require- 
ments of Article 16 (3), the Mulki rules 
satisfied those requirements as they were 
applicable to the whole of the State of 
Hyderabad and not a part of it. And 
once in view of such conformity with 
Art. 16 (3), the Mulki rules continued as 
valid law in the State of Hyderabad 
under Article 35 (b) it cannot become 
invalid because of the formation of the 
Andhra Pradesh State on 1-11-1956 as is 
held by the Bench. Nor can it be said to 
have become invalid on the day when its 
validity was challenged in the Court as 
is held by the learned single Judge. 


57. We have therefore to see 
which of the two views is correct. As 
any answer to the question posed depends 
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upon the true construction of Art. 35 (b) 
that Article must be read in full: 


“35. Notwithstanding anything in 
this Constitution : 
(a) Parliament shall have, and the 


Legislature of a State shall not have 
power to ‘make laws :— 


(i) with respect to any of the matters 
which under clause (3) of Article, 16, 
clause (3) of Article 32, Article 33 'and 
Article 34 may be provided for by law 
made by Parliament; and 

(ii) for prescribing punishment for 
those acts which are declared to be of- 
fences under this Part; 


and Parliament shall, as soon as may 
be after the commencement of this Con- 
stitution, make laws for prescribing 
punishment for the acts referred to in 
sub-clause (ii); ` 


(b) any law in force immediately 
before the commencement of this Con- 
stitution in the territory of India with 
respect to any of the matters referred to 
in, sub-clause (i) of clause (a) or provid- 
ing for punishment for any act referred 
to in sub-clause (ii) of that clause shall, 
subject to the terms thereof and to any 
adaptations and modifications that may be 
made therein under Article 372, continue 
in force until altered or repealed or 
amended. by Parliament. 3 

Explanation:— In this Article, the 
expression “law in -force” has the same 
meaning as in Article 372.” 


58. A careful and close analysis 
of the said Article would disclose that the 
non obstante clause not only governs 
clause '(a), but also governs clause (b). 
This was not disputed before us. Second- 
ly the term ‘law in force’ it was common 
ground, would include Mulki rules as 
they were . promulgated by the Nizam 
under a Firman. Thirdly, clause (b) 
postulates that the law in force should be 
with respect to any of the matters re- 
ferred to in sub-clause (1) of clause (a) 
of Art. 35. In the language-of clause (a), 
the law in force must be with respect to 
any matters which under clause (3) of 
Art. 16 may be provided for by law made 
by Parliament. In its turn in the language 
of Art. 16 (3) it means that the law in 
force must be a law with respect to any 
of the matters prescribing in regard to a 
class or classes of employment to an 
office under the Government of or any 
local or other authority within, a State or 
Union territory, any requirement as to 
residence within that State or Union 
Territory prior to such employment or 
appointment. Fourthly, such a law in 
force ‘shall continue in force subject to 
the terms thereof. Fifthly, it shall con- 
tinue subject to adaptations and modifica- 
tions that may be made therein under 
Art. 372. Finally such a law shall con- 
tinue in force until alteréd or repealed or 
amended by the Parliament. 
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- 59. It is however plain that since 
the non obstante clause governs clause (b) 
also, a law in force with respect to . the 
subject just now stated shall continue in 
force, notwithstanding any thing in the 
Constitution. In other words, such a law 


a 


if it falls within the ambit of clause (b), * 


then, however inconsistent it may be ‘with 
any provision of the Constitution includ- 
ing Art. 16, it shall continue in force. 
The validity of such a law cannot conse- 
quently be challenged on the ground that 
it violates any other provision of Part ti 
of the Constitution and is waretare void 
under Article 13. 


60. Once it is not doubted that 
Mulki rules were the law in force im- 
mediately before the commencement of 
the Constitution in the State of Hydera- 
bad, which is a part of the territory of 
India within the meaning of that term, .. 
then what has to be seen is whether the 
Mulki rules is the law with respect to 
the subject referred to in Art. 16 (3) in 
regard to which the Parliament may pro- 
vide by law. 


61. Now the expression “with res- 
pect to” is used not only in Article 35 (a) 
and (b), it is used in Art. 246 as well as 
in several other Articles of Part: XI of 
the Constitution. The expression indi- 
cates the ambit of the law in force as re- 
gards the subject-matter comprised in 
Art. 16 (3). 
(a) confers power on the Parliament to 
legislate, Art. 16 (3) refers to the subject- 
matter in regard to which Parliament can 
make law. Article 246 likewise confers 
power on the Parliament or the State 
Legislature to make laws, and the rele- 
vant entries indicate the field of legisla- 
tion. The terms “with respect to” can 
only mean ‘in relation to’. Both these 
terms explain the nature of, connection 
that must exist between a legislation and 
the subject-matter referred to in Art. 16 
(3) or in an entry. In either case, it 
means the legislative power under which 
the law purports to have’ been made. A 
power to make laws with respect to a 
specific subject is as wide a legislative 
power ‘as can be created: No form of 
words could be suggested which would 
give a wider power. But the power is 
primarily one with respect to the speci- 
fied subject. 


62. In Bank of New South Wales 
v. Commonwealth, (1948) 76 CLR 1 


_at p. 186, the High’ Court observed :— 
“A power to make laws with respect- 


to a subject-matter is a power to make 
laws which in reality and substance are 
laws upon the subject-matter. It is not 
enough that a law should refer to the 
subject-matter or apply to the subject- 
matter. For example, Income-tax laws 
apply to clergymen and to hotel keepers 
as members of the public but no one 


In other words, while Art. 35 -~ 
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would describe an Income-tax law as 
being for that reason, a law with respect 
to clergymen or hotel keepers. Building 
regulation apply to buildings created for 
or by Banks; but such regulations could 
not properly be described as laws with 
respect to Banks and Banking.” . 

In , Subramanyam v. Muttuswami, AIR 
1941 FC 47 in the same strain it was 
observed : 


“In view of the large number of items 
in the legislative lists, it is almost impos- 
sible to prevent a certain amount of over- 
lapping. Absolutely sharp and distinct 
lines of demarcation are not always pos- 
sible...... to avoid such difficulties, Parlia- 
ment has thought fit to use the expression 
‘with respect to’ which obviously means 
that looking at the legislation as a whole 
it must substantially be with respect to 
matters in one list or the other. A remote 

“connection is not enough.” 
To the same effect are the following 
cases: State of Rajasthan v. G. Chawla, 
ATR 1959 SC 544, Bombay Corporation v. 
K. C. Sen, AIR 1952 Bom 209 and Goda- 
varis Misra v. Nandakisore, AIR 1953 
Orissa 111. 


63. What follows is that the nexus 
between the power to make laws and the 
subject-matter in regard to which the 
law is made should not be too remote or 
slender. In other words, the validity of 
_a law should not be judged upon the 
“basis that it can be said to ‘touch and 
concern’. Nor it is necessary that it 
should in all respects conform with it or 
be identical in every respect. What is to 
be seen is whether in its substance it is a 
law on the subject-matter in question. 
In determining whether an enactment is 
a legislation with respect to a given 
power, what is relevant is not the conse- 
quences of the enactment on the subject- 
matter or as to how it affects it. If the 
true nature and character of the Act re- 
lates to that subject, that should be 
enough. Once the legislation is found to 
be with respect to the legislative entry or 
- the subject-matter of Article 16 (3), the 
power would be unfettered. (See Bhola 
Prasad v. King Emperor, 1942 FCR 17 = 
(AIR 1942 FC 17)). Thus the expression 
involves the principle of pith and sub- 
stance in the matter of interpreting either 
the entry in a legislative list or field of 
legislation mentioned in Art. 16 (3). The 
contention, therefore, that clause (b) of 
Art. 35 requires the law in force, if it is 
to be continued, to satisfy each and every 
„requirement of Article 16 (3) or that it 
~ should conform in all respects to Art. 16 
(3) cannot be accepted, obviously because 
any ‘acceptance of such argument can be 
only possible if one completely disregards 
the expression ‘with respect to’ appearing 
in Art. 35 (b). If the Constitution makers 
intended that not only the future law 
made by the Parliament should in every 
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respect conform to Art. 16 (3), but the 
law in force must also conform with it, 
nothing could have prevented them from 
saying so expressly. The fact that they 
did not say so and instead used an expres- 
sion ‘with respect to’ an expression which 
is also used in Art. 246 in a similar situa- 
tion clearly indicates that the intention 
was to continue the law in force, if in 
substance it relates to any requirement 
as to residence for employment or ap- 
pointment to an office under the Govern- 
ment, local or other authority. 


64. That the Constitution makers 
did not require conformity of the law in 
force with Article 16 (3) if it is to be con- 
tinued, is clear from the language of 
Art. 35 (b). -It could not have expected 
conformity in every respect, obviously 
because neither the Parliament was in 
existence at the time when the law in 
force was made, nor there existed any 
State or Union territory, residence with- 
in which as a whole and not part at the 
time when the law in force was enacted. 
could have been made a condition. These 
terms have a definite connotation under 
the Constitution and it is unimaginable 
that the Constituent Assembly expected 
conformity of the law in force with the 
residential qualification . within a State 
which never existed when the law in 
force was passed. Thus, full conformity 


- with Art. 16 (3) for the law in force is an 


impossibility. 


65. There is yet another difficulty 
in agreeing with the contention that the 
existing law should also have to conform 
with Art. 16 (3). THat is possible only if 
we fully ignore the non obstante clause 
appearing at the outset of the Article.” 
On a plain reading of that non obstante 
clause with clause (b), no one can be left 
in doubt that the existing law need not 
confirm with any provision of the Con- 
stitution including Article 16 (3). What 
Cl. (b) does is to refer to the subject on 
which the law in force should have been, 
in order to continue it. It is a piece of 
legislation by reference and no more can 
be read in it in order to justify the argu- 
ment relating to conformity with Art. 16 
(3). In fact any such reading or construc- 
tion of Art. 35 (b) would negative the 
effect of the non obstante clause. Merely 
because clause (b) while indicating the 
subject of the law in force, refers to 
clause (a), which clause in turn refers to 
Article 16 (3) it would be incorrect to 
read into clause (b) any requirements to 
be complied with for the purpose of 
making a law by Parliament in pursuance 
of Article 35 (a) read with Article 16 (3). 
Any such reading will be contrary to the 
plain wording of Art. 35 (b). That is 
possible, as stated earlier, if we can ignore 
the non obstante clause as well as the ex- 
pression ‘with respect to’, 
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66. It is true that the Supreme 
Court în the above said decision held 
while construing Art. 16 (3) that those 
provisions gave power to Parliament to 
make any law prescribing in regard to a 
class or classes of employment or ap- 
pointment to an office under the Govern- 
ment of, or any local or other authority 
within, a State or Union territory, any 
requirement as to residence within that 
State or Union territory prior to such 
employment or appointment, only autho- 
rised the Parliament to fix residential 
qualification which would apply to the 
entire State and it was not open to the 
Parliament to fix residential qualification 
with respect to a part of the State only. 
That decision is obviously confined to the 
consideration of the language of Article 16 
(3). It has very little bearing upon the 
language of Art. 35 (b) which merely re- 
fers to Art. 16 (3) for the purpose of find- 
ing outas to on what subject substantial- 
ly the law in force should be, if it is to 
continue after the Constitution came into 
force. It is pertinent to note that the 
Supreme Court expressly declined to go 
into the question as to whether mulki 
rules would be revived and continue to 
remain in force by virtue of Art. 35 (b). 


67. It must be remembered that 
the ‘laws in force’ or ‘existing laws’ at 
the time the Constitution came into force 
are continued in general by virtue of 
Art. 372. According to that Article, all 
the law in force in the territory of India 
immediately before the commencement of 
the Constitution shall continue in force 
therein until altered or repealed or 
amended by a competent legislative 
authority. But their continuation is made 
subject to the other provisions of the 
Constitution. If the Constitution did not 
want saving of any law on the subject 
mentioned in Article 16 (3) in a special 
manner, there was no necessity to save 
such laws in force under a special Arti- 
cle 35 (b). They could have left it to 
the operation of the general Art. 372. The 
intention was, however, to continue the 
laws in force coming within the ambit of 
Article 35 (b) notwithstanding any provi- 
sion in the Constitution. That is why 
such laws are saved with the non obstante 
clause. That is the difference between 
Articles 372 and 35 (b). (See S. I. Cor- 
poration (P.) Ltd. v. Secy. Board of Reve~ 
nue, AIR 1964 SC 207 at p. 214). It is 
needless to point out the difference be- 
tween the terms ‘subject to’ and ‘notwith- 
standing’, The power to repeal by the 
adaptation of laws conferred by Art. 372 
and the power to repeal the law in force 
under Art. 35 (b), notwithstanding any 
provision in the Constitution, are two 
different concepts altogether, 


68. It is true that in appreciating 
the exact scope of the non, obstante 
clause, it must first be ascertained what 
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the enacting part in this case, Article 35 
(b) provides on a fair construction of the 
words used according to their natural and 
ordinary meaning, and the non obstante 
clause is to be understood as operating 
to set aside as no longer valid anything 


contained in the relevant existing laws— 4 


in this case the provisions of the Constitu- 
tion—it is inconsistent with the new en- 


actment—in this case the Mulki rules 
which were the law in force. (See Aswini 
Kumar v. Arabinda Bose, AIR 1952 SC 


369 at p. 376 and A. V. Fernandez v. State 
of Kerala, AIR 1957 SC 657 at p. 662. 
Thus if the words of the enactment i. e., 
Article 35 (b) are capable of only one 
interpretation on a plain and grammatical 
construction of the words thereof the non 
obstante clause must be given full effect. 
It cannot be allowed in any way to limit 
the ambit and scope of the operative part 
of the enactment. When once it is found 
that Article 35 (b) refers to the subject- 
matter referred to in Article 16 (3) for 
the purpose of finding out whether in pith 
and substance the Jaw in force is one on 
that subject and if .Mulki rules, in pith 
and substance, are found to be such a 
law, then full effect must be given to the 
non obstante clause. If the effect is to 
be so given, it would be incorrect to 
insist that the law in force must conform 
with all the requirements of Article 16 
(3) even with regard to the fixing of 


entire State and not to a part of the State 
only. That would amount to cutting 
down the amplitude and limiting the 
scope of the non obstante clause. The 
non obstante clause with which clause (b) 
of Article 35 begins makes it clear that 
all the other provisions of the Constitu- 
tion are subject to this provision (See 
Golak Nath v. State of Punjab, AIR 1967 
SC 1643 at p. 1646). 


69. We are not impressed with 
the argument that non obstante clause 
read with the marginal note of Art.-35 
would indicate that it applies in regard 
to Parliament’s power of legislation and 
to no more. 
counter to the submission that the non 
obstante clause governs clause (a) as well 
as clause (b). If it is true that the sub- 
ject-matter of the two clauses is separate 
and different, then the scope and func- 
tion of the non obstante clause with res- 
pect to these two clauses must necessarily 
be different and separate. The difference 
between the two clauses is patent. While 
clause (a) deals with the power exclusive- 
ly conferred on the Parliament to enact 
a law in accordance with Article 16 (3) 
clause (b) saves the existing law with 
respect to the subject referred to in Arti- 
cle 16 (3). Thus while clause (a) of Arti- 
cle 35 is an enabling provision empower- 
ing the Parliament to make laws in 


future according to what is stated in’ 


r 


- residential qualification applicable to the s 


This argument firstly goes - 
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‘Article 16 (3), clause {b} continues the 
law in force with respectto that subject 
until it is repealed by a law made in 
pursuance of Cl. (a) by the Parliament. 
The purposes of the two clauses thus are 
separate. It may perhaps legitimately be 
contended that clause (a) relates to the 
power of the Parliament when it enacts 
that legislation concerned can be passed 
only by the Parliament and not by the 
State Legislature. The non obstante 
clause may, therefore, concern itself with 
such of the provisions of the Constitu- 
tion which may have stated contrary and 
that is why the power to legislate on 


. such a matter is conferred on the Parlia- 


ment notwithstanding any such provision 
to the contrary. It is, however, difficult 
to relate the question of power of Parlia- 
ment to clause (b). What all it states is 


. that the law in force shall continue not- 


- withstanding any other provision of the 


Constitution. The last limb of the clause 
limits the continuance of such existing 
law when it states that it shall continue 
until repealed by the Parliament, obvious- 
ly under a law made in pursuance of the 
powers conferred upon it by Article 35 
(a) read with Article 16 (3). The conten- 
tion, therefore, that since it relates only 
to the power of Parliament and the non 
obstante clause is limited only to that 
extent, the validity of the existing law in 
order to continue in force can be tested 
on the anvil of the fundamental rights 


` under Article 13, is devoid of any sub- 
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stance. 


70. It will be clear from the deci- 
sion of the Supreme Court that the deci- 
Sion applies to a law which the Parlia- 
ment can make in pursuance of the power 
vested in it under Article 35 (a) read 
with Article 16 (8). The ratio of that 
case applies to a law which the Parlia- 
ment is to make after the Constitution. 
That decision, therefore, cannot govern 
the case relating to clause (b) of Art. 35. 
The interpretation of clause (a) and that 
of Article 16 (3) for the purpose of deter- 
mining the scope of the Parliament’s 
power in making such a law evidently 
cannot be applied to find out whether the 
law in force is saved by virtue of Cl. (bj 
of Article 35. The language of Art. 35 
b) must primarily weigh in its construc- 

on, 


71. The result of the above said 
discussion is that in order to validly con- 
tinue a law in force immediately. before 
the commencement of the Constitution 


under Article 35 (b), it is not necessary - 


that such an existing Jaw should in all 
respects satisfy the requirements of Arti- 
cle 16 (3) or strictly conform with it. If 
it in pith and substance is a law relating 
to matter prescribing residential quali- 
fication in regard to employment or ap- 
pointment to an office under the Govern- 
ment or any authority, that is enough for 
$071) AwAL Men in TXT of an 
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. its continuance under Article 35 (b) and 


its validity thereafter cannot be challeng- 
ed on the ground that it is obnoxious to 
any Article in the Pon tonen including 
Article 16. 


T2. Even if it is assumed that the 
law in force must also satisfy the test of 
Article 16 (3) in- regard to residential 
qualification of the entire State and not 
of a part of the State, even then the Mulki 
Tules satisfied the test on the day when 
the Constitution came into force. At that 
time Hyderabad State was in existence 
and the Mulki rules required residential 
qualification within the State of Hydera- 
bad, not within a part of the State. That 
test’ having been satisfied, Mulki rules 
continued. as valid Jaw after the Constitu- 
tion in the State of Hyderabad till it was 
trifurcated on 1-11-1956. Once the Mulki 
rules satisfied, even the said test and 
when by virtue of Art. 35 (b) it continu- 
ed as a law it can be repealed by Parlia- 
ment and by no other process. It could 
have been modified or amended under 
Article 372 but it was not so modified or 
altered. The only course of amending or 
repealing which was then left was to 
enact either a law which substitutes it or 
by simply repealing it. The last limb of 
Article, 35 (b) is express and mandatory 
in its language when it says that such a 
Jaw shall continue in force until altered 
or repealed or amended by Parliament 
and it is trite to say that when the Con- - 
stitution wants such a law to be put an 
end to by Parliament alone, it cannot be 
repealed or brought to an end by any 
other authority or in any other manner 
than by an enactment of the Parliament. 
That was done by the Parliament when 
the law on the subject was enacted. As 
the re-enacted law has been found bad as 
a whole, the Mulki rules continue in force 
as if they have not so far been altered, 
repealed or amended by the Parliament. 


73. It is difficult to agree with the 
view that because of the trifurcation of 
the Hyderabad State the Mulki rules 
ceas2 to be effective as law. All the laws” 
which were in force in the State of 
Hyderabad were continued by force of 
Section 119 of the States Reorganisation 
Act. Section 119 categorically states that 

_ “the provisions of Part II (territorial 
changes and formation, of new States), 
shall not be deemed to have effected any 
change in the territories to which any 
law in force immediately before the ap- 
pointed day extends or applies and terri- 
torial references in any such law to an 
existing State shall until otherwise pro- 
vided by a competent legislature or other 
competent authority be construed as 
meaning the territories within that State 
immediately before the appointed day.” 


74. The consequence of this provi- 
sion was that the Mulki rules continued 
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as a valid law in all the three parts of 
the State which were separated and made 
part of the three new States. It may be 
that as a result, the Mulki rules continue 
in force only in that part of the former 
Hyderabad State which was attached to 
the new State. In our case it continued 
in the Telangana area, which is attached 
to the Andhra Area forming the Andhra 
Pradesh State. But that does not mean 
that Mulki rules on that account cease to 
be operative after the formation of the 
Andhra Pradesh. There is no shadow of 
justification for any such contention. No 
provision was brought to our notice 
which produces that result. Article 35 
(b) does not produce that result. There 
are no words in Article 35 or anywhere 
else which permit the scrutiny of law 
which continued in force under Art. 35 
(b) periodically or as and ‘when the 
boundaries of a State undergo some 
changes. The position has to be seen on 
{the date when the Constitution came. into 
force only and not at any time thereafter. 
Tf on the day of the Constitution, the law 
lin force fell whithin the purview of 
‘Article 35 (b), by force of that Article it 
continued in force. It could be repealed 
lonly by the process indicated in Art. 35 
(b). It does not lose its validity because 
of the reorganisation of the State; nor 
its validity can be considered on the day 
when its validity is challenged before 
the Court. It was a valid law when it 
was continued on the inauguration of the 
‘Constitution and does not become invalid 
because of the territorial changes subse- 
quently brought about. In fact Section 119 
does not permit of any such contention. 





We have already rejected the conten- 
tion that the law in force must have fix- 
ed residential qualification of a whole 
State and not part of a State in order to 
continue as a valid law under Article 35 
(b) on 1-11-1956 or thereafter. At the 
time of the Constitution even if it requir- 
ed it, it satisfied that test. Thus, once it 
continued by force of the . Constitution, 
the subsequent territorial’ changes would 
not. alter that position. We are, there- 
fore, satisfied that the Mulki rules which 
were saved by Art. 35 (b) continued in 

‘force as law in the former State of 
Hyderabad. After the Hyderabad State 
was trifurcated, it continued as law in 
the former area of Hyderabad which 
means in this case, the Telangana area. 
It has not ceased to be a law because of 
the formation of the Andhra Pradesh 
State. Its validity cannot be doubted 
merely because it continues in. force in 
Telangana area and that the law is not 
applicable to the whole State of Andhra 
Pradesh. We find ourselves quite unable 
to agree with the view expressed by 
Sharfuddin Ahmed and Vaidya, JJ. in 
Writ Petn. No, 1053 of 1967 (Andh Pra), 
and batch decided on 27-7-1970 and also 
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with the view of Krishna Rao, J. taken 
in Writ Petn. No. 2270 of 1968, D/- 10-6- 
1970 (Andh Pra). In our opinion, Jagan- 
mohan’ Reddy, C. J. (as he then was) and 
Sambasiva Rao, J. in Writ Appeals 
Nos. 44, 45 and 49 of 1969 (Andh Pra) and 
batch dated 20-2-1969 took a correct view 
in holding that the Mulki rules continued 
in force till they were repealed by the 
Public Employment Act and that they 
revived and continued in force after Sec- 
tion 3 of the Act was struck down by the 
Supreme Court. 


75. In our opinion, ‘the Mulki 
rules in so far as they fix the residential 
qualification of 15 years for purposes of - 
appointment to a post under the Govern- 
ment or other authority still continue as 
valid law in force. It is not necessary 
for us to express any opinion in regard 
to ‘that part of the Mulki rules which do - 
not relate to the appointment on the 
basis of residential qualification, as that 
question does not arise in this case. 

76. The question then is as to 
which was the law in force on the day of 
the Constitution. The Mulki rules form- 
ed part of the Civil Service Regulations 
and were referred to in Rule 39 and Ap- 
pendix ‘N’ to the said rules and as con- 
firmed by the notification by a Firman 
issued in November, 1949. These were 
the rules which were in force on the day 
when the Constitution came into vogue. 
These rules are saved. by Article 35 (b). 
In view of the fact that these rules could 
have been altered, modified or repealed 
only by the Parliament and not by the 
State legislative authority, any amend- 
ment or alteration made by any legisla- 
tive authority of the State therefore 
would be ineffective. Thus, the rules 
made -by the Rajpramukh in 1955 
although made under the proviso to 
Art, 309, cannot be said to have been 
validly made. X 

If the rules which are saved by Arti- 
cle 35 (b) are merely incorporated in the 
rules made by Rajpramukh under the 
Proviso to Article 309, perhaps no excep- 
tion can be taken to such incorporation be- 
cause it does not amount to making new 
rules, but amounts to merely incorporat- 
ing the saved rules in the body of the set 
of rules made under Article 309. If those 
rules however are modified or altered or 
made in supersession of the previous 
rules, to that extent the rules would be 
obviously illegal because they would be 
deemed to have been made without any 
authority in that behalf. 


77. That this is so is supported by 
a decision of the High Court of Madhya 
Bharat in State v. Kishan, AIR 1955 Madh 
Bha 207. We do not however consider 
that Raghunadha Rao v. State of Orissa, 
AIR 1955- Orissa 113, with due respect to 
the learned Judges, lays down the law 
correctly in that behalf. 
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78. Tt is in the light of the said 
conclusions on the two main points which 
were common to all these writ ‘petitions, 
that we have to consider the other points 
raised severally in these cases. 


79. In Writ Petn. No. 4703 of 1968, . 


the following two reliefs are claimed: 


(1) To prepare the integrated senio- 
rity list of the Supervisors including the 
Junior Engineers selected in 1958 follow- 
ing Rule 22 of the Andhra Pradesh State 
and Subordinate Service and rules of 
reservation between candidates belonging 
to Telangana and Andhra regions after 
holding that the list communicated by the 
Chief Engineer as illegal; 


(2) To grant an ad-interim injunction 
against respondents 1 and 4 restraining 
them from reverting the petitioner from 
the post of Assistant Engineer. 


80. In so far as the second relief 
is concerned, the learned Government 
Pleader assured us that the Government 
is not intending to revert the petitioner. 
There is, therefore, no Locale to give 
any direction in that beh 


81. In regard to the first relief, 
we are satisfied that the impugned 
was in reality prepared by the Andhra 
Pradesh Publie Service Commission and 
not by the Chief Engineer as was alleged 
by the petitioner. 


82. According to Rule 3 of the 
rules of procedure of the Andhra Pra- 
desh Public Service Commission, the 
serial number of the candidates selected 
‘by the Public Service Commission have 
to be arranged in order of merit on the 
results of examination. This list, of 
course, has to be arranged further in ac- 
cordance with Rule 22 which relates to 
special reservation. The rule essentially 
relates to the representation to the Sche- 
duled Castes, physically handicapped 
persons and Scheduled ‘Tribes. It Jays 
down an order of rotation specified in 


that rule in every cycle of 25 vacancies. | 


It is not disputed that the list was pre- 
pared accordingly. The petitioner does 
not belong to any of the three reserved 
classes and therefore can have no interest 
in that regard. It is true that after the 


common list was prepared on merit, keep-' 


ing in view Rule 3 and Rule 22 as above, 
two separate lists were then prepared on 
the basis of this common list, one for the 
Telangana region which comprised all 
candidates belonging to that region and 
intended to be posted in the Telangana 
area. And secondly, the list although 
called of Andhra Region, in truth it com- 
prises all the candidates selected on the 
basis of open competition in which any 
Indian citizen ineluding a person from 
Telangana can compete. These two lists 
have necessarily to be again, prepared 
keeping in view Rule 3 and Rule 22 men- 
tioned above. 
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There was some difficulty in under- 
standing the correspondence between the 
Public Service Commission and’ the Gov- 
ernment. After carefully going through 
G. O. Ms. No. 355 dated 27-2-1962, the 
letter of Andhra Pradesh Public Service 
Commission to the Chief Secretary dated 
7-5-1963 suggesting preparation of list on 
roster system and G. O. Ms. No. 644 dated 
4-6-1963, we are satisfied that this corres- 
pondence in effect lays down the proce- 
dure of preparing the list as stated above. 
For purposes of promotion, however, the 
common list prepared by the Public Ser- 
vice Commission in accordance with R. 3 
and Rule 22 referred to above has to be 
followed. It could not be pointed out as 
to how this method of appointment or 
promotion offends in any manner the 
Mulki .rules. The method, in our view 
thus is in accordance with the said rules 
as well as the Mulki rules. 


83. The contention that the list 
was not served upon the petitioner so 
that he could raise his objection is disput- 
ed. It is asserted that the list was served 
upon the petitioner. The petitioner, how- 
ever, insists on his assertion. It is not 
possible for this Court to decide that dis- 
puted question of fact. It is open to the 
petitioner to represent his grievance to 
the Government and we have no reason. 
to suppose that if satisfied about its cor- 
rectness, a copy of the list would be sup- 
plied to the petitioner providing him a 
reasonable opportunity of being heard -in 
that behalf and then decide the objec- 
ticns raised if any. 


84. Subject to the above said 
observation in regard to both the reliefs, 
the writ petition is dismissed; but, with- 
out costs. Advocdte’s fee: Rs. 100/-. 


85. In Writ Petitions Nos. 2375, 
2542 and 2480 of 1967, the following 
reliefs are claimed: 

1. To hold the retrenchment of the 
petitioners as illegal; 

2. To direct the respondents to fill 
the posts in Telangana by Telangana 
candidates. 

86. In so far as the first relief is 
concerned, we were assured that the Gov- 
ernment has no desire to retrench the 
petitioners. In view of this assurance, 
there is no need to issue any direction. We 
were also assured that the posts in 
Telangana area are and will be filled and 
occupied by persons belonging to that 
region. No direction in that. behalf is also 
called for. Since no retrenchment is being 
carried out, it is futile to go into the 
question whether the Government in 
retrenching has followed the principle, of 
last man to go first. 

87. Subject to the above observa- 
tions, the writ petitions are dismissed: 
but, without costs. Advocates fees Rupees 
100/- in each. : 
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88. - In Writ Petition No. 
the petitioner belongs to - Electricity 
Department. The petitioner asked for 
the following reliefs: 2 

(1) To hold that his retrenchment is 
illegal and his contention was that in 


83 of 1968, 


some of the posts of the Telangana region, ` 


persons not satisfying the residential 
qualifications are working and 

. (2) If these posts are considered 
vacant, there will be no need to retrench 
the petitioner who has been working 
since 1955. i : : 


. 89. In the circumstances, the 
Electricity Department should examine 
the allegations: made by the petitioner 
and if found true or if in the meanwhile 
some vacancies have occurred, then to 
post the petitioner in one of those posts 
and thus avoid the miseries consequent 
upon the retrenchment which the peti- 
tioner will be required to undergo after 
-working in the department for over five 
years. 


90. Subject to the above observa- 
tions, this Writ Petition is also dismissed; 
T without costs. Advocate’s fee Rupees 

91. In Writ Petition No. 645 of 
1968 the petitioners are the Government 
employees in the department of -Pancha- 
yati Raj. They want this Court to hold 
that the retrenchment order is illegal 
and want a direction to be given to the 
respondents, to fill all the posts of the 
Telangana Engineers and Supervisors in 
the Telangana area by persons belonging 
to that region. coe - 

92. In paragraph 2 of the counter 
it is in a way conceded that as— 

“sufficient number of candidates were 

not forthcoming with domicile qualifica- 
tion, the remaining posts were filled up 
temporarily with persons who did not 
possess such qualification, in the interests 
of administration.” 
It is also said that such emergency candi- 
dates have been ousted from service and 
action is being taken to replace 
candidates by persons who possess domi- 
cile qualifications. j 


93. It will thus be clear that there 
are quite a few vacancies in the depart- 
ment, It is difficult to understand when 
the petitioners, who, it is not disputed, 
are qualified to hold such posts as to why 
they are being retrenched although they 
satisfy the domicile qualification and as 
to why they are not regularised or ai 
least continued. To oust the persons 
irregularly appointed and to retrench the 
petitioners who are qualified cannot 
certainly be in the interest of administra- 
tion. Nothing is said against any one of 
the petitioners. It is plain that retrench- 
ment.can be effected only when the posts 
on which the petitioners are working are 
abolished or that the ad hee puspose for 
which they were temnnrarily appointed 
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no more remains. Both the things are 
wanting in this case. When quite a few 
posts are already vacant, it is desirable 
that the petitioners who have been work» 
ing for some years should be regularised 
or in any case not retrenched on the 
ground that there are no vacancies.: The 
respondents, therefore, in the light of 
paragraph 2 of their counter, will exa- 
mine the question of their regularisation 
and till then not retrench them. The 
writ petition is, therefore, ordered ac- 
cordingly. We do not,. however, make 
any order. as to costs. Advocate’s fee 
Rs. 100/-. | : 


94. ' In Writ Petitions Nos. 1607 of 
1969 and 2259 of 1967 the petitioners are 
temporarily -appointed as Supervisors. 
Some of them were appointed as -long 
before as 1958. They- have been working 
temporarily without being regularised. 
All of them, it is not disputed. are quali- 
fied to hold the posts which they ‘are 
occupying. Their main grievance is that 
although there are vacancies available 
and although they are working as Super- 
visors between five to twelve years, 
instead of confirming them the respon- 
dents have appointed, respondents 3 to 30 
who were working as Extension Officers 
as Supervisors exempting them under 
Rule 47 from the requirement of one 
year’s practical experience. Their ap- 
pointments are also made temporarily 
under Rule 10 (a) (i) just like the peti- 
tioners. It is complained that though 
these respondents have been appointed 
only in 1967 as temporary Supervisors 
their services as such are being regularis- 
ed and if so regularised they would be- 
come senior and no attention is paid to 
regularisation of the services of the peti- 
tioners. 


_ 95. In the counter filed by respon- 
dents 1 and 2, in regard to the petitioners 
it is said that the posts of Industrial Ins- 
pectors since re-designated as Supervisors 
of Industries are in the purview of the 
Andhra Pradesh Public Service Commis- 
sion and as such the services of the peti- 
tioners can be regularised only when they 
are selected by the Andhra Pradesh Pub- 
lic Service Commission for regulac appoint- 
ment. In regard tothe respondents while 
itis denied that they are appointed under 
Rule 10 (a) (i) by transfer, it is asserted 
that the said respondents ‘were regular 
employees as Extension Officers and they 
cannot be treated as junior to the peti- 
tioners who are appointed to temporary 
posts from time: to time on a temporary , 
basis. In G. O. Ms. No, 314 dated 25-3- 
1969 it is expressly stated that as these 
Extension Officers were about to be re- 
trenched, in order to enable them to be 
appointed to the post of Supervisors on 
regular basis, they are exempted from 
the operation of Rule 6 of the said rules. 
It is also stated in the counter that the 
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posts of Supervisors are under the. pur- 
view of the Andhra Pradesh Public Ser- 
vice Commission and therefore the peti- 
tioners can be regularised only when they 
are selected by the Andhra Pradesh 
Public Service Commission. Since the 
respondents were Extension Officers and 
were regularly recruited and were due to 
be retrenched, the Government granted 
them exemption, their services being 
regularised, The petitioners have no 
right to claim regularisation: ; 


96. It is in the light of these con- 
tentions that we have to decide whether 
any relief can be granted to the peti- 
tioners. Although it is denied that res- 
pondents 3 ‘to 30 were appointed by trans- 
fer under Rule 10 (a) (i), the counter ad- 
mits ‘that so far they have not been 
regularised as Supervisors. The orders 
of their appointment as Supervisors by 
transfer. have not been produced. ‘It is not 
clear that if as asserted by the peti- 
tioners that these respondents were ap- 
pointed under Rule 10 (a) (i) is not true 
and if they are also not regularised, nor 
their services are lent on deputation, then 
in what capacity they. are working as 
Supervisors since their transfer. No rule 
was brought to our notice which permits 
the department to regularise or appoint 
the respondents regularly by _ transfer 
without the consent by the Andhra Pra- 
desh Public Service Commission, while 
those temporary Supervisors who have 
been working for several years cannot be 
regularised without being selected by the 
Andhra Pradesh Public Service Commis- 
sion. If these posts are under Public Ser- 
vice Commission then apparently there is 
no reason to discriminate . between the 
persons appointed by transfer and regula- 
risation of temporary persons. _ Either 
both categories should be within the 
purview of the Public Service Commis- 
sion or both are outside its purview. 


In spite of our request the learned 
Advocate for the respondents could not 
cite any rule in support of such varying 
treatment. If the Extension Officers have 
to be provided as they were facing re- 
trenchment, the petitioners who “have 
been working for years also are required 
to be regularised. Both categories de- 
mand human approach and one need not 
be discriminated against the other. Both 
can be given fair treatment. While the 
petitioners have no right to claim re- 
gularisation, nor they can take any excep- 
tion to the exemption granted to respon- 
dents 3 to 30 under Rule 6 of the special 
rules read with Rule 47 of the Service 
Rules, they can surely complain of dis- 
criminatory treatment meted out to them. 
In these circumstances, the least that can 
be expected of the Government is to exa- 
mine the contentions of the petitioners 
and since quite a few posts are admitted- 
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ly vacant, they can be regularised. As 
the respondents have not so far been 
regularly appointed by transfer, the Gov- 
ernment should settle the question cf the 
petitioner’s regularisation before the ress 
pondents are so appointed. 


We are not at all impressed with the. 


argument that since in the cadre of 
Extension Officers or in the lower cadre 
the respondents were permanently ap- 
pointed, they can claim in that basis any 
seniority over the petitioners. The peti- 
tioners, if regularised, their services shall 
have to be computed from the date of 
their first appointment to the post of 
Supervisors. Some of the petitioners also 
claim that they were likewise permanent 
in the lower cadre. Instead of complicat- 
ing the question of inter se seniority and 
instead of meting out differential treat- 
ment, in our view, it is reasonable that 
the Government should consider first the 
regularisation of the petitioners on the 
posts which are admittedly available for 
them and then regularly appoint respon- 
dents 3 to 30. That will not only be fair 
and reasonable, but would lend stability 
and security to the petitioners as well as 
to respondents 3 to 30 in their services. 
With this observation, we dismiss the 
Writ -Petitions but without costs, Advo- 
cate’s fee Rs. 100/-. 

. SAMBASIVA RAO J.: 97. I agree, 
with respect, with the conclusions arrived 
at by my learned brother Gopalrao 
Ekbote J. I agree with my brother in’ 


-holding that the ‘Mulki Rules’ revived on 


the Supreme Court striking down, in AIR 
1970 SC 422, Section’ 3 of the Public Em- 
ployment (Requirements as to Residence) 
‘Act and Rule 3 made thereunder in so far 
as Telangana area was concerned, as un= 
constitutional. I am also one with him 
in the view that the Mulki Rules survive 
under Art. 35 (b) of the Constitution of 
India. : 

98. I would, however prefer to 
rest the later conclusion on the ground 
that since- the said rules undoubtedly 
satisfied the test of Article 16 (3) on the 
day when the Constitution came into 
force, they continued and will continue to 
be in force until altered, or repealed or 
amended by the Parliament, as provided 
under Article 35 (b). They did not lose 
their validity on account of the reorga- 
nisation of the State. The Parliament 
did, in fact, repeal the Rules by enacting 
the Public Employment (Requirement as 
to Residence) Act, but with the striking 
down. of the material provisions of that 
Act, by the Supreme Court, the Mulki 
Rules as I have said, revived . and they 
will continue in force until the Parlia- 
ment alters, or repeals or amends them 
again. i 

99. I would only like to guard my- 
self against the view that if a law, in pith 
and substance, is one relating to a matter 


° 
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prescribing residential qualification in 
regard te employment or appointment to 
‘an office under the Government or any 
authority, that is enough for its continu- 
ance under Article 35 (b), and its vali- 
dity thereafter cannot be challenged on 
the ground that it is obnoxious to any 
Article in the Constitution including 
Art. 16. I do not wish to express any 
opinion on this aspect of the problem. 


100. In other respects I agree, as 
I have said, with Gopalrao Ekbote J., and 
concur with the results he has just pro- 
nounced. 


Order accordingly. 
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VAIDYA, J.: The question that arises 
for consideration in this appeal is regard- 
ing the custody of a minor girl aged about 
two years at the time of filing of the ap- 
plication. The appellant before us is the 
mother’s mother of the minor and the 
respondent her father. The respondent 
‘was married to the minor’s mother in the 
year 1960. The appellant made a gift of 
her property to her daughter the minor’s 
mother. The minor was born on 20th 
July, 1961 and her mother died on 20th 
May, 1962 in suspicious circumstances ac- 
cording to the appellant. On 4th June, 
1962 by the mediation of some elders of 
the village the respondent executed two 
deeds of settlement. one in regard to half 
share of the property which he inherited 
from his wife after her death and the 
other in respect of 5 acres of land owned 


by him. By these two deeds, he made a 
gift of the half share inherited from his 


wife and 5 acres of his own land to the 
minor. 

In the deed of settlement regarding 5 
acres of his land, the respondent agreed 
to manage the same and give 5 bags of 
paddy each year to the appellant so that 
the minor girl may be looked after and 
maintained. The respondent was married 
again in the month of May, 1963. On 5th 
August, 1964 he filed an application under 
the Child Marriage Restraint Act against 
the appellant, her sons and others for an 
injunction restraining them from, marry- 
ing the minor. In that he alleged that 
the respondents to the petition were con- 
templating the marriage of the minor 
when she was only about 3 years old. 
This application was contested by the ap- 
pellant and others and the Magistrate by 
his order dated 13th August 1964, (Exhi- 
bit A-4) held that the respondents to the 
petition had contemplated such marriage 
of the minor and therefore issued an in- 
junction against those respondents. 


After the successful termination of 
the aforesaid petition, the respondent 
filed O. P. 91/64 out of which the present 
appeal arises on 8th October, 1964 under 
Sections 7, 10 and 25 of the Guardians and 
Wards Act (hereinafter referred to as the 
Act) for the custody of the minor child 
and for a declaration that he is the 
guardian of her person and property. In 
that petition he alleged that the appellant 
herein somehow developed ill-will against 
the respondent and was bent upon keep- 
ing away the minor girl from him so that 
no affection or intimacy developed between 
the father and the girl. He further alleged 
that the appellant would not even show 
the girl to him whenever he wanted. He 
also alleged’ that notwithstanding the in- 
junction issued by the District Munsit 
Magistrate at Bhimavaram restraining 
the parties from marrying the minor girl 
the appellant still appears to be making 
an effort for marrying the girl. 


1971 


2. The appellant resisted the peti- 
tion alleging inter alia that her daughter 
was ill-treated by the respondent during 
her lifetime and she died in unfortunate 
circumstances. She claimed that-at the 
time of the death of her daughter, the res- 
pondent relinquished his rights of the 
guardianship of the minor in favour -of 
_ the appellant. The respondent also 

agreed to give the appellant the income 
of the minor’s property covered by the 
settlement deed dated 4-6-62 for the main- 
tenance of the minor. She averred that 
the minor was being brought up by her 
with care and affection and that the 
allegations that she is not the proper 
guardian or thet she has been keeping the 
girl away from the father though he has 
been anxious to see her, are false. She also 
stated that she never entertained the idea 
of performing the marriage of the minor 
and’ the earlier application was engineer- 
ed by her husband and uncle. Her case 
is that as the respondent is married and 
has a child, it will not be in the interest 
of.the minor girl to go and live with him 
as there cannot be any natural affection 
and love between the stepmother and the 
minor child. 


3.. On these pleadings the District 
Judge, West Gcdavari framed the neces- 
sary points for consideration and held 
that considering the welfare of the minor; 
it was necessary that she should continue 
in the custody of the appellant; but the 
appellant shall on every Sunday send the 
child to the father’s house and this 
arrangement will continue till the minor 
attains the age of 11 years. As regards 
the property of the minor he appointed 
the respondent as the guardian. 


4. Aggrieved by this order of the 
learned District Judge, the appellant filed 
an appeal and the respondent cross-objec- 
tion. The Appellant’s appeal was that 
she was aggrieved by the direction of the 
learned District Judge asking the girl to 
be sent to the father every week. Cross- 
objections of the respondent concerned 
the continuance of the minor in the 
custody of the appellant. 


5. Our learned brother Venkate- 
swara Rao, J. allowed the cross-objections 
and dismissed the appeal and ordered 
that the custody of the girl be handed 
over to the father who is undoubtedly her 
natural and legal guardian. It is against 
this order that this L. P. A. has beén pre- 
ferred by the grandmother. 


- 6 The learned counsel for the ap- 
pellant contends that even though the 
father is not unfit to be the guardian of 
the minor girl, the paramount considera- 
tion for handing over the custody of the 
minor is the welfare of the minor. The 
father no doubt has a legal right but that 
right is always subservient to the welfare 
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of the minor. If the Court finds that it 
will not be in the interest of the minor 
or conducive to its welfare to entrust it 
to the custody of the father, the mere 
fact that the father has a legal right to 
the guardianship of the minor, is of no 
consequence. It is contended that ad- 
mittedly the minor girl has been living 
with the grandmother ever since the 
death of her mother in the month of May 
1962. At the time when the application 
was filed i.e. in the year 1964, two vears 
had passed and now when we are consi- 
dering the matter, more than 7 years 
have elapsed that the child has been con- 
tinuously living with the grandmother. 
The grandmother and the child were both 
present in the Court throughout the hear- 
ing of the appeal and we saw the obvious 
attachment of the child to her grand- 
mother.. 


It is quite clear that as the child is 
with the grandmother right from her 
infancy, she does not know her father. 
It is also an admitted fact that the father 
was married in about May, 1963 and that 
at the time when the matter was decided 
by the lower Court in the year 1968 he 
had two children by his third wife. It 
is also in evidence that the respondent 
has a daughter by his first wife who is 
living all along with his brother’s wife 
and there was no attempt by the respon- 
dent to get the custody of that child. There 
are no allegations made against the father 
that he is not fit to be the guardian as he 
has no means to look after the welfare of 
the child. The main point that is ad- 
vanced for consideration is that after the 
custody of the minor girl is handed over 


to the father, she has to live with ithe 
stepmother and her stepbrother and 


sister. It is a matter of:-common kncw- 
ledge that the child will not get the same 
care and affection from the stepmother 
as she would have from her mother’s 
mother, the appellant. 


No doubt the mere fact that the 
father has married again, is no ground to 
disqualify him from the guardianship of 
the minor girl; but that is a factor which 
has to be taken into consideration while 
ascertaining whether it will be in the 
interest of the minor that the custody 
should be handed over to the father. Dis- 
tinction will also have to be drawn be- 
tween the custody of a male child and the 
custody of a female child. Even in tender 
years, it is a matter of common know- 
ledge that male child spends most of his 
time outside the house and comes into 
contact with the stepmother only fer a 
limited time. That.is not the case with 
a female child. In the case of female 
child for every want of hers, she has to 
look to her stepmother and there are 
certain wants of hers-which cannot be 
administered by the father at all. It was . 
argued that the law has not made any 
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distinction, between the custody of male 
child and the custody of. female child. 
But the law has laid down that the wel- 
fare of the child is the paramount con- 
sideration and in determining the wel- 
fare of the child, sex of the. child will 
necessarily have to be taken into consi- 
deration: 


7. The allegation made by the tether 
for the discontinuance of the “custody of 
the child with the appellant is that she 
tried to marry her off at a tender age of 
3 years and that this allegation of his was 
found preved by the Magistrate and the 
Magistrate issued an injunction against 
the appellant and others restraining them 
from marrying the minor chjld. No ap- 
peal was filed against the order of the 
Magistrate and the reason given by the 
learned counsel for the appellant for the 
failure to file an appeal is that as’the ap- 
pellant never intended to marry the child 
she did not think it necessary to go in 
appeal. That decision: was made as far 
back as 1964 and that there is nothing on 
record to show that any attempt was later 
made by the appellant or any of her rela- 
tives to marry the minor girl. It may be 
that as there was-an injunction order, 
they did not entertain any such idea. If 
that .is so, the injunction order will con- 
tinue till the minor attains the age of 
majority and there is no reason to sup- 
pose that the appellant will.disobey that 
order and marry the girl before she 
attains the lawful marriageable age, 
This. ground therefore for ` taking away 
the child from the grandmother to the 
father, does not appeal to us. 


8. The other allegation EA 
against the grandmother is that she has 
developed a sort of enmity against the 
respondent and does not even allow him 
to see the child. There is absolutely no 
allegation that attempts were made by 
the father to meet the child and he was 
thwarted in his attempts. No such allega- 
tion also has been made in the examina- 
tion on oath of the respondent’s father, 

en the appellant-grandmother was in 
the witness box, no . cross-examination 
was directed to her which would go to 
show that attempts were made by the 
father to meet the child and he did not 
succeed in those attempts. On the other 
hand the grandmother has specifically 
stated in her evidence that she is willing 
to give all opportunity to the father. to 
come and meet the child. 

There is an allegation that the grand- 
mother has no property of her own—she 
having gifted all her property in favour 
of the mother of the minor But 
that also is of no consequence, for the 
simple reason that the father having been 
appointed guardian of the property of 
the minor child, there would be no diffi- 
gaty for the grandmother in maintaining 
the child out of the Income of the pro- 
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perty settled on her which is about 9 
acres of wet land. It is also alleged that 
the grandmother has been living separate 
from her husband and that she had sued 

im for maintenance, Another factor 
which has been brought to our notice is 
that the appellant’s son is not living with 
his wife. But these two factors do not 
impress us in any manner. From a. 
reading of the evidence it cannot be 
stated that the grandmother is not in a 
Position to look after the welfare of the 
child and bring her up propérly. 


9. We have already stated that - 
there is nothing to show that the father 
is unfit to be the guardian of the minor 
child. The only question for, our consi- 
deration therefore is whether the child 
must “be uprooted from the surroundings 
in which she:has been brought up espe- 
cially when there is nothing to show that 
those surroundings are not proper and 
handed over to the custody of the father 
where she has to live with her step- 
mother and her stepbrother and sister. 
It was argued by the learned counsel for 
the respondent that in view of the provi- 
sions of Section 19 of the Act that where 
the Court finds that the father is not unfit 
to be the guardian of the minor child it 
has no alternative than to hand over the 
child to the custody of the father. He 
placed strong reliance on the - provisions 
of clause (b) of Section 19 of the Act. 
According to the provisions of this sec- 
tion the Court is not authorised to ap- 
point or declare guardian of the person 
of a minor whose father is living and is 
not, in the opinion of the Court, unfit to 
be the guardian of the person ka the 
minor, 


In support of his contention he relied 
upon a few decisions to which we will- 
make a reference presently. The first 
decision relied upon by him-is Audiappa 
Pillai v. XNallendran Pillai, 29 Ind Cas 
4 = (AIR gd Mad 605), where the peti- 
tion was by the relations other than the 
father for the custody of the minor child 
— minor child being with the father. The 
question there was whether the minor 
child should be removed from the legal 
custody of the father and handed over 
to the custody of the other relations.. In 
this context the provisions ‘of Section 19 
of the Act were relied upon by the 
learned Judges and they held. that as Iong 
as it is not proved that the father is unfit 
to be the guardian of the minor child, the 
other relations cannot claim custody of 
the child, Atchayya_ v. Kosaraju Narhari, 
AIR 1929 Mad 81, is another case relied 
upon by the learned counsel in this con- 
text. In this case it was held that when 
the legal guardian of the person of the 
ward applies for the custody of the ward, 


he is only asking the Court to help him 


‘to discharge the duty cast on him by law 


with reference to his ward. 


L971. 


“It is for those who oppose such an 
application to make out that the welfare 
of the ward will be better served by its 
being kept out of the custody of its 
guardian and retained in the custody of 
the person against whom the application 
is made. This onus, according to the 
authoritites is especially heavy, when the 

uardian is the father of the child.” The 
earned Judges then went on to consider 
the various objections raised for the 
handing over the custody of the minor 
child. They observed that marrying 
again does not render the father unfit to 
have the custody of the child. A reading 
of the judgment shows that the learned 
Judges confined their attention only to 
the provisions of Section 19 (b) of the Act 
and did not take into consideration how 
the ges of the child will be better 
serve 


Evidently the observations quoted by 
us earlier show that if it is proved that 
the welfare of the child will be better 
served by keeping the child away from 
the father, the custody of the child should 
not be handed over to the father. This 
case came up for consideration before 
Bench of the Madras High Court in 
Ponniah Asari v. Suppiah Asari, AIR 
1935 Mad 363, and the Madras High 
Court’s observations at page 364, while 
referring to the aforesaid case that “there 
is one very important matter which- has 
to be considered and that is the welfare 
cf the minor” clearly show that that as- 
pect of the matter was not considered in 
AIR 1929 Mad 81. 


_ 10. There are cases which show 
that in spite of the provisions of Sec. 19 
(b) of the Act, welfare of the minor is 
prime consideration and the paramount 
right of the father is subordinate to it. 
It has been so held by the Madras High 
Court in Soora Reddi v. Chenna Reddi, 
AIR 1950 Mad 306. The learned Judges 
aoe onsen AIR 1935 Mad 363, have 
stated: 


“It is a proposition so well known 
and established that it cannot be ques- 
tioned at all that the welfare of the minor 
is the prime consideration in such matters 
and even the paramount right of the 
father as the natural guardian should be 
subordinate to the welfare of the minor.” 


11. The position has become 
clearer by the provisions of the Hindu 
Minority and Guardianship Act, 1956 
(hereinafter referred to as the Hindu 
Minornty Act): Section 2 of this Act 
states that the ‘provisions of the Hindu 
Minority Act shall be in addition to and 
not seve as expressly provided in deroge: 
tion of the Guardians and Wards Act, 1890. 
Sections of the Hindu Minority Act will 
have to be read as In addition to the 
provisions of the Guardians and Wards 
Act, 1890. Section 13 of the Hinds Mino- 
rity Act reads: ‘ 
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"(1) In the appointment or declara- 
tion of any person as guardian of a Hindu 
Minor by a Court, the welfare of the 
minor should be the paramount consi- 
deration.” , 

This provision clearly shows that even 
in spite of the provisions of Section 19 of 
the Act, while appointing or declaring a 
guardian the Court, in case of Hindus 
will have to take into consideration the 
provisions of Section 13 of the Hindu 
Minority Act. The paramount considera- 
tion for appointment or declaration of 
guardian is the welfare of the minor. 
The position of law even prior to the 
enactment of Section 13 of the Hindu 
Minority Act was that the father’s right 
to the custody of his minor child was not 
absolute and was subservient to the 
paramount consideration of the welfare 
of the minor. That position has been made 
very clear by the provisions of Section 13 
of the Hindu Minority Act. We are 
supported in this observation of ours -by 
a decision of the Punjab High Court in 
Rattan Amol Singh v. Kamaljit Kaur, 
pee 1961 Punj 51. The learned Judges 
eld: 


“Reading the relevant sections of 
these statutes (Hindu Minority Act and 
Guardians and Wards Act) together the 
benefit of the minor is the dominant and 
paramount consideration and if the . cir- 
cumstances so warrant the father’s prayer 
under Section 25 of the Guardians and 
Wards Act can legitimately be disallow- 
ed in the better interest of the minor's 
welfare. 

The father’s right to the custody of 
his minor child is not absolute; nor is it 
indefeasible in law; it is circumscribed 
by the consideration of the beneficial wel- 
fare of the minor. This was the position 
even before the enactment of the Hindu 
Minority and Guardianship Act; but by 
enacting this provision the Parliament has 
unambiguously indicated in the clearest 
language, by providing in the statute that 
even in the appointment and declaration 


.of the guardian of a minor the paramount 


consideration is the welfare of the minor 
concerned.” 


That being the position ‘in law, what we 
have to consider is whether it will be for 
the welfare of the minor that she is re- 
moved from the custody of the grand- 
mother and handed over to the custody 
of the father where she will have to live 
with her stepmother. Certain decisions 
were relied upon by the learned counsel 
for the appellant to show that the very 
fact that there is a stepmother is a suffi- 
cient ground to deny the father the 
custody of the child. Those decisions dre: 
Muthuveerappa Chetti v. Ponnuswamy 
Chetti, (1912) 13 Ind Cas 16 (Mad) and 
ATR 1935 Mad 363. In both these decisions 
the question for consideration was the 
welfare of a minor girl. The learned 
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counsel for the respondent relied upon 
Gummalapudi Kalidas v. Attaluri Sub- 
bamma, (1884) ILR 7. Mad 29; 29 Ind 
Cas 4 = (AIR 1916 Mad 605) and AIR 
_1929 Mad 81, where it was held that the 
mere existence of step mother is not 
sufficient to hold that it will not be for 
the welfare of the minor that the custody 
of the child should be handed over to the 
father. It has to be noted that all the 
cases cited by- the learned counsel for 
the respondent relate to the custody of 
the male child. 


12. In the case before us the child 
is being brought up by the grandmother 
since she was about eigkt months old and 
is- very much attached to her. The very 
idea of being separated from the grand- 
mother has been so painful to the child 
that she immediatély starts crying the 
moment the same is mentioned. The evi- 
dence led by the respondent does not 
show that during all this period of two 
years the child was with the grand- 
mother he made any attempt to see her 
and establish contact with her. The 
child neither knows her father, nor step- 
mother nor stepbrother and sister. I£ 
she is handed over to the custody of the 
father she will be entirely uprooted from 
the surroundings in which she has been 
brought up for the last 7T or 8 years and 
will be thrown into a surrounding which 
on the face of it, is not congenial to her. 
No doubt it is argued by the learned coun- 
sel for the respondent on the basis of an 
afidavit filed by the third wife of the 
respondent in C. M. P. 4120/69 that she 
will show her maternal feelings of love 
and affection to the minor child in the 
same manner as she is showing to the 
two children born of her. This affidavit 
starts with saying that the interests and 
the welfare of the minor- girl Venkata 
Laxmi are very prominent in'the mind 
of her husband she then goes on to say: 


“As a dutiful wife my ideas are not 
in any way different from those of my 
husband in this respect.” 

All the statements made thereafter seem 
to be only as a dutiful wife of ‘her 
husband. The assurance given by her 
that she will show the same love to the 
minor child, cannot be taken any serious 
notice. We have already stated that in 
the case of a minor girl, she has to look 
to another female for practically every 
one of her needs and it is not expected 
of the stepmother to: give her the ‘same 
love and affection. Considering the cir- 
cumstances of the case we think. that the 
welfare of the minor will be best served 
if she is not removed from the custody of 
the grandmother. At the same time she 
cannot remain in her custody for all time 
to come and some arrangement will have 
to be made by which she will come to 
know her father and stepmother. better 
and will have an opportunity to look to 
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them with: affection. The trial Court 
gave such opportunity by asking the 
child to be left with the father every 
Sunday. The learned counsel for the ap- 
pellant expressed apprehension of 
client that if the child is allowed to re- 
main alone with the: father she might 
come to grief. 5 


There is no evidence to support this 
apprehension of the grandmother: But at 
the same time the child if left alone in 
the -father’s house might not for some time 
find it comfortable. we therefore direct 
that the child will be taken to the father 
every Sunday in the mcrning (9 a.m.) by 
the- grandmother and the grandmother will 
remain with the child til the evening 
(6 P. m). This will continue till the child 
becomes well acquainted with her father, 
_stepmother and ‘stepbrother and sister. 
This arrangement will continue till the 
child attains the age of 12 years when she 
will be in a position to form an intelligent 
preference. The father at that stage will 
be at liberty to make the necessary appli- 
cation to the Court for the custody of the 
minor child and the court will after tak- 
ing into consideration her preference and 
the welfare of the child, may make suit- 
able orders. 


13. In the result, the appeal is 
allowed and the order of the trial court 
is restored with the directions given above. 
In the: circumstances of the case, there 
will be no order as to costs. 


Appeal allowed. 
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CHINNAPPA RDR AND MADHAVA 
REDDY, JJ. 

M. Madar Khan & Co., Petitioner v. 
Assistant Commissioner (C. T.), Anantha- 
pur- and others, Respondants. 

Writ Petns. Nos. 1853 
1966, D/- 10-3-1970. 

(A) Sales Tax — Andhra Pradesh 
General Sales Tax Act (6 of 1957), Sch. 
IV, Item 3 — Word ‘miller’ means per- 
son who crushes groundnuts into oil — 
Does not include person who merely de- 
corticates groundnuts — (Sales Tax — 
Central Sales Tax Act (1956), S. 15 (a). 
(1967) 20 STC 489 (Andh Pra) & (1969) 
24 STC 320 (Andh. Pra), Diss. from. 

‘Word ‘miller’ in Item 3 of Sch. IV 
does not take in person who decorticates 
groundnuts. It means a person who en- | 
gages himself in business of crushing 
groundnuts and extracting oil by employ- 
ment of machinery. 

In construing Entry 3 of Sch. IV, 
without doing violence to its language, 
the word ‘miller’ must be given a mean~ 
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fing which would fit in with scheme of 
Central Sales Tax Act and Andhra Pra- 
desh General Sales Tax Act and not a 
meaning which would make entry ob- 
noxious to S. 15 of C.S.T. Act. (1967) 20 
S.T.C. 489 (Andh Pra) & (1969) 24 S.T.C. 
320 (Andh Pra), Dissented from. (Note: 
Case not referred to larger Bench as the 
dissented cases recognised the object of 
the entry correctly and as the observa- 
tions therein ‘appear’ to support the 
meaning given in this case). 

(Paras 3 and 5) 


(B) Constitution of India, Art. 226 — 
Other remedy — Poverty is no ground 
for petitioner for not availing himself of 
remedy provided by Statute—High Court, 
however, disposed of writ petition on 
merits as it was pending before it from 
four years and as there was no point in 
: sing it after such lapse of time on 
ground that petitioner had adequate alter- 
nate remedy. (Para 1) 


Cases Referred: Chronological Paras 
(1969) 24 STC 320 = ILR (1970) 
Andh Pra 507, Radhakrishna & 
Co. v. State of Andhra Pradesh 
(1967) AIR 1967 SC 1616 (V 54) = 
20 STC 290, Bhavani Cotton Mills 
Ltd. v. State of Punjab 3 
(1967) 20 STC 489 = ILR (1969) 
Andh Pra 370, ‘State of Andhra 
Pradesh v. Lakshmi Oil Mills 
(1964)-15 STC 795 = ILR (1965) 
Andh’ Pra 720, Aswathanarayana 5 
v. Deputy Commercial Tax Officer 3 


S. Dasaratha Rami Reddy, for Peti- 
tioner in both the - petitions; Principal 
Govt. Pleader, for Respondents in both 
the petitions. 


CHINNAPPA REDDY, J. :—The peti- 
tioner is a firm carrying on business in 
the purchase of groundnuts, decortication 
of groundnut into kernel and sale of ker- 
nel to millers or other dealers or export 
of kernel outside the State of Andhra 
Pradesh. The firm owns no. equipment 
for ‘crushing the kernel into oil and does 
not engage itself in the business of crush- 
ing kernel into oil. During the assess- 
ment years 1961-62 and 1962-63 the peti- 
tioner was assessed to sales tax on turn- 
overs which included amounts represent- 
ing the first purchase of groundnuts not- 
withstanding the fact the groundnuts 
were sold to millers or other dealers after 
decortication. The Commercial Tax Offi- 
cer included these amounts on the ground 
that a person working as decorticator is 
a miller within the meaning of Item 3 of 
‘Schedule IV of the Andhra General Sales 
Tax Act as it stood during that period. 
Appeals preferred by the petitioner to 
the Assistant Commissioner were dis- 
missed and thereafter the petitioner in- 
stead of preferring appeals to the Sales 
Tax Appellate Tribunal has filed the pre- 
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sent application for the issue of writs of 
certiorari to quash the orders of assess- 
ment, The ground alleged for circum- 
venting the procedure of preferring ap- 
peals to the Tribunal and preferring revi- 
sion later to the High Court is that the 
petitioner was unable to prefer appeals; 
to the Tribunal as he was not in a posi- 
tion to pay the tax demanded from him. 
We are not quite satisfied with the reason 
given by the petitioner for not availing 
himself the remedy prescribed by sta- 
tute. But nonetheless we have decided 
to dispose of the Writ Petitions on merits 
as the Writ Petitions were admitted in 
1966 and have been pending in this court 
for four years and there would be no 
point in dismissing the Writ Petitions 
after this lapse of time on the ground 
that the petitioner had an adequate alter- 
nate remedy. The IV Schedule to the 
Andhra Pradesh General Sales Tax Act of 
1957 contained the description of declar- 
ed goods in respect of which a single 
point tax only was leviable under Section 
6 of the Act and the point at which it 
was leviable. “Declared goods” are de- 
fined in Section 2(f) of the Act as mean- 
ing goods declared under Section 14 of 
the Central Sales Tax Act, 1956 to be of 
special importance in inter-State trade or 
commerce. The. entries in Schedule IV 
were amended from time to time. The 
result of the amendments was concerned; 
for the period from 15-6-1957 to 1-5-1959 
groundnuts were exigible to tax at the 
point of first purchase in the State. For 
the period from 1-5-1959 to 1-10-1961 
they were exigible to tax at the point of 
last purchase in the State. For the period 
1-10-1961 to 1-8-1963 they were exigible 
to tax ‘when purchased by a miller in the 
State at the point of purchase by the 
miller and in all other cases at the point 
of purchase by the last dealer who buys 
in the State’. The Act and Schedules 
were further amended in 1963 and the 
points at which declared goods became 
exigible to tax were detailed in III Sche- 
dule instead -of in the IV Schedule. Item 
No. 6 of the III Schedule dealt with 
groundnuts and they were exigible to tax 
“when purchased by a miller other than 
a decorticating miller in'the State, at the 
point of purchase by such miller and in 
all other cases at the point of purchase 
by the last dealer, who ‘buys in the State.” 
In the present writ petitions we are con- 
cerned with the exigibility of groundnuts 
to tax during the period 1-10-1961 to 
31-3-1963. 


2. Sri S. Dasaratha Rami Reddy, 
learned counsel for the petitioner submits 
that miller in item 3 of Schedule IV as 
it stood between 1-10-1961 and 1-8-1963 
meant a miller who engaged himself in 
the business of crushing groundnut oil 
and not a person who merely engaged 
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himself in the business of decorticating 
groundnuts. He submitted that if millen 
is given a meaning so as to include a 
person who engaged himself in decorti- 
cating only there would at once be an un- 
certainty as to the point at which tax 
was leviable and there was a possibility 
of tax being levied at more than one 
point. That would contravene the provi- 
sions of Section 15(a) of the Central Sales 
Tax Act. 


3. Section 15 of the Central Sales 
Tax Act is as follows:-— ' - 

“15. Restrictions and Conditions in 
regard to tax ‘on the sale or purchase of 
declared goods within a State: 

Every Sales Tax law of a State shall,. 
in so far as it imposes or authorises the 
imposition of a tax on the sale or pur- 
chase of declared goods, be subject ` to 
the following restrictions and conditions 
namely:— 

(a) the tax payable under that law 
in respect of any sale or purchase of such 
goods inside the State shall be levied only 
in respect of the last sale or purchase 
inside the State and shall not exceed two 
per cent of the sale or purchase price, 


(1a) sk idl. tes es 
Section 15(a) prohibits any law of a State 
relating to Sales Tax from imposing a 
tax on the. sale or purchase of declared 
goods at more than one stage and at a 
rate exceeding 2 per cent. The submis- 
sion of Sri Dasaratha Rami Reddy was 
that if a person who merely. decorticates 
groundnut and sells a kernel is subjected 
to sales tax on the ground that he is 
a miller and if after the sale by such per- 
son the groundnuts again pass from deal- 
er to dealer by sale, the last dealer pur- 
chasing in the State would again be sub- 
jected to tax under the second limb of 
Item 3-of Schedule IV. That would be 
contrary to the provisions of Section 15 
of the Central Sales Tax Act. The sub- 
mission of the learned Government Plead- 
er was that once sales tax has been paid 
at the stage of purchase by the person 
decorticating the groundnuts there is no 
further liability on subsequent purchasers 
to pay tax, the power of the State to levy 
having become exhausted at the stage of 
purchase by the person decorticating the 
groundnuts. It is not possible to agree 
with the submission of the learned Gov- 
ernment pleader for the simple reason 
that it would be impossible for the last 
dealer who buys in the State to say with 
any degree of certainty that so much of 
the groundnuts purchased by him was 
already subjected to tax and so much 
was not. We may illustrate this point as 
follows:—- The last dealer who buys in 
the State may purchase from other deal- 
ers. The last dealer in the State 'D’ pur- 
chases a quantity of groundnuts from 
dealer. ‘A’. ‘A’ in turn might have pur- 
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chased from dealer ‘B’ amongst whose cus- 
tomers ‘A? may be one among many, ‘B’ 
in turn might have purchased the ground- 
nut from dealer ‘X’. Producer ‘Y’ and 
decorticator ‘Z’. Out of the three persons 
X, Y, Z, =X and ‘Y’ would not have 


paid any tax whereas ‘Z’ might have paid . 


tax. When ‘B’ purchases from ‘K’, "Y? 
and ‘Z’ and the groundnut is pooled the 
identity of the groundnut purchased from 
'Z' is lost and when ‘B’ sells to ‘A’ and 
others and ‘A’ sells to 'D’ and others it 
would be impossible for ‘D’ to say with 
any degree of certainty that what was 
purchased by him from ‘A’ was what was 
sold by Z to 'C’. That uncertainty may 
result in the goods being taxed at more 
than one point and there would then be 
a clear contravention of Section 15(a) of 
the Act. That has been held by their 
Lordships of the Supreme Court in Bha~, 
vani Cotton Mills Limited v. State’ of Pun- 
jab, 20 STC 290 = (AIR 1967 SC 1616). 
In construing Entry 3 of Schedule IV we 
must give the word ‘miller’ a meaning 
which would fit in with the scheme of 
the Central Sales Tax Act and the An- 
dhra Pradesh General Sales Tax Act and 
not a meaning which would make the 
entry obnoxious to Section 15 of the Cen- 
tral Sales Tax Act. That of course we 
can do only if it is possible to do ‘so with- 
out doing violence to the language of the 
entry. It is true that in Aswathanara- 
yana v. Deputy Commercial Tax Officer, 
(1964) 15.STC 795 (Andh Pra) a Division 
Bench of this Court held that the word 
‘miller’ in Item 3 of Schedule IV was 
used to include both decorticating as well 
as oil miller. The learned Judges who 
decided the case, however, did not con= 
strue the word ‘miller’ occurring in the 
IV Schedule with reference to the Cen- 
tral Sales Tax Act to which the Schedule 
and Section 6 were subject. In that case 
also the learned Judges recognised that 
the words ‘to mill’ may mean to grind or 
to crush and mill may mean machinery 
employed for grinding or crushing. We 
are of the view that in the light shed by 
the Central Sales Tax Act and in the con- 
text of Schedule IV the word ‘mill’ in 
Entry 3 is used to mean the person engag- 
ed in crushing the groundnut and ex- 
tracting oil by the employment of machi» 
nery. Item 3 itself gives an indication. 
The second limb refers to the last pur- 
chaser within the State, while the first 
limb refers to a miller who purchases 
groundnuts. In both the cases it is said 
that the exigibility to tax is at the 
point of purchase. The scheme of Item 3 
appears to be to make groundnuts exigi- 
ble to tax at the point when they cease 
to be taxable commodities either when 
groundnuts cease to be groundnuts by 
being crushed into oil or when ground- 
nuts pass from the State. In our opinion 
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item 3 makes. groundnuts exigible to tax 
at the point of purchase by a person who 
destroys the identity of groundnuts with- 
in the State, It is from this context that 
the word ‘miller’ must take its meaning 
. land if understood in this context the word 
‘miller’ can only mean the person who 
crushes groundnuts into oil. We are of 
opinion that the word ‘miller’ in Entry 3 
does not include a person who merely de- 
corticates groundnuts. In State of An- 
dhra Pradesh v. Lakshmi Oil Mills, (1967) 
20 STC 489 (Andh Pra) and Radhakrishna 
& Co. v. State of Andhra Pradesh, (1969) 
24 STC 320 (Andh Pra) two Division Ben- 
ches of this court appear to have proceed- 
ed on the basis that a ‘Miller’ in the third 
Schedule meant a person who owned or 
possessed a Mill equipped to crush 
groundnut into oil, In the first case 
Krishna Rao, J., observed, “On a plain 
reading of the section, we uphold this 
contention and hold that the words 
“when purchased by a miller” refer to 
purchase by the first miller irrespective 
of the fact whether the said miller re- 
tained the goods either wholly or in part 
for the purpose of crushing or whether 


he merely sold them as an ordinary deal- 
er, Once groundnut is purchased by the 
first miller, that is enough to bring him 
within the net of taxation. It is not the 
duty of the taxing authority to examine 
as to what he did with the stock or wait 
till he thinks of crushing them into oil. 
The Legislature never contemplated a 
miller taking the role of a mere dealer”. 
In the second case Jaganmohan Reddy, 
C. J. observed: 


“In the case where groundnuts are 
purchased by a Miller, the Legislature as- 
- sumed that he is also the last dealer be- 
cause of the assumption that when a mill- 
er purchases it, he does so only for crush- 
ing. If the Legislature had contemplat- 
ed that millers who own or lease a mill 
for the purposes of crushing oil-seeds into 
oil, not only crush them into oil but also 
deal in the goods just like ordinary deal- 
ers who buy and sell them in order to 
make profit, there was nothing to stop 
them from treating them like ordinary 
dealers.....-. In other words, it is 
the first miller alone that will be liable 
to tax because he alone could be deemed 
to have crushed it . ..... 5. « 
Certainly as long as he is actively run- 
ning a mill and buys oil seeds, he will 
be Pramas to have bought them only to 
crush.” 


We do not agree with several of the ob- 
servations and conclusions of the learned 
Judges—about that we i say more 
Jater—but it is clear that the learned 
judges proceeded on the basis that a Mill- 
er meant a person who ran a Mill equip- 
ped to crush oil-seeds into oil. True, that 
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learned judges were dealing with Item 
6 of the Schedule III after the amend- 
ment of 1963 and that read as ‘miller 
other than a decorticating miller? But 
the observations of the learned Judges 
are of a general nature and to the extent 
that they appear to support the meaning 
given by us to the word ‘miller’, We are 
content to say that the observations ‘ap- 
pear’ to support the meaning given by us. 


4, The learned counsel for the 
petitioner urged that if the word ‘miller’ 
is construed as including those who do 
not purchase the oil-seeds for crushing, 
an uncertainty would be introduced into 
the first limb of the entry regarding the 
point at which tax is’ to be levied. The 
learned Government Pleader answered 
the argument by saying that the ‘first 
miller’ alone would be liable to tax. We 
have alreedy referred to the difficulty of 
accepting such contention. 


5. In (1967) 20 STC 489 (Andh 
Pra) and (1969) 24 STC 320 (Andh Pra) 
the learned Judges held that the ‘first 
miller’ who purchased the oil-seeds was 
exigible to tax whether he crushed the 
oilseeds into oil or whether he sold the 
oilseeds again as oil-seeds that is, whe- 
ther he functioned as a miller or a dealer. 
According to the learned judges it wag, 
enough that he was a miller. The learn- 
ed judges appear to have laboured under 
the impression that a person who is a 
miller is expected to engage himself in 
the business only of crushing oil-seeds 
and not in the business of purchasing and 
selling oil-seeds. This is apparent from 
their observations that ‘the Legislature 
never contemplated a miller taking the 
role of a mere dealer.’ The law does not 
play to the wishes and fancies of persons 
who are expected to discharge a particu- 
Jar function by acting in a manner they 
are not expected to act, if it is not the 
business of a miller to buy and sell goods, 
the fact that he buys and sells goods has 
to be ignored ‘and it is the miller or the 
dealer that is fickle, because of the exi- 
gencies of his business which prompt 
him to act in a way contrary to the pro- 
visions of law’. We fail to see any war- 
rant for taese observations. If a person 
who runs a mill also does the business 
of purchase and sale of oil-seeds, we do 
not understand how he can be said to 
have contravened any provisions of law 
or why he should be thought to be act- 
ing in a manner he is not expected to 
act. There is no warrant for any ex- 
pectation that a person who runs a mill 
will not engage himself in any other 
kind of business in oil-seeds. On the 
other hand, it is well-known that except 
in the case of very large establishments, 
ordinary millers invariably engage them- 
selves in the business of purchase and sale 
of oil-seeds in addition to the business 
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of crushing oil-seeds into oil. It is on 
the basis of these assumptions that the 
learned Judges thought that the Legisla- 
ture never contemplated ‘a miller taking 
the role of a mere dealer’ and arrived at 
the conclusion that the entire turnover 
of a person who ran a mill was exigible 
to tax, irrespective of the fact that part 
of it did not relate to the milling busi- 
ness at all but pertained to the business of 
buying and selling. According to the 
learned Judges if the miller did not pur- 
chase the goods for crushing into oil but 
only for selling them, he would be deem- 
ed to have purchased them for crushing. 
Since there could be several such succes- 
sive millers dealing with a consignment 
of oil-seeds without crushing it the 
learned Judges were faced with the pro- 
blem at what point sales tax to be levi- 
ed. Théy resolved the problem by hold- 
‘ing that the tax was exigible at the point 
or purchase by the first miller. In doing 
so, they read the word ‘first’, which was 
not there, into the entry. We see no 
reason for amending the entry by adding 
the word ‘first’. We think that all the 
deeming and adding can and should be 
avoided by literally construing the word 
‘miller’ to signify a person who functions 
as a miller, that is to say, who converts 
‘groundnuts into oil. If the word ‘miller’ 
is so understood, it is easy to understand 
why the Legislature did not specify whe- 
ther- the purchase should be the first or 
last purchase, in connection with a pur- 
chase by a miller, since there can only 
be one stage at which the groundnuts are 
crushed into oil. In all other cases where 
the same person also functions as a deal- 
er he will be liable to tax only if the 
purchase can be’ brought within the 
second limb of the entry, that is if it is 
the last purchase within the State. So 
construed the object of the Legislature to 
tax the goods at the point of last pur- 
chase alone before the goods lose their 
identity as a taxable commodity is carri- 
ed out. That this is the object of the 
entry was also recognised by the learned 
Judges who decided the two cases refer- 
red to. 


6. Though we have expressed our 
disagreement with the two decisions, it 
is not necessary to refer the case to a 
larger Bench in the view taken by us 
that the word ‘miller’ occurring in Entry 
3 of IV Schedule dees not take in a per- 
son who decorticates groundnuts. We 
have expressed our views only because we 
do not want to be understood as having 
accepted the ‘views of the learned Judges 
in the earlier two cases. In the result 
the two writ petitions are allowed. There 
will be no order as to costs. Advocate’s 
fee Rs. 100/~ in each. 


Writ petitions allowed. 
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(V 58 C 24) 
PARTHASARATHY, J. 

Nooney Kondaiah, Petitioner v. 
Nayudu Ramanareddy, Respondent. 

C. R. P. No. 42 of 1970, D/- 1-7-1970, 
to revise order of Dist. Munsif, Nellore, 
D/- 5-12-1969. 


(A) Court-Fees and Suits Valuations 
— Andhra Court-Fees and Suits Valua- 
tion Act (7 of 1956), S. 26 {a) — “Plain- 
tiffs title to the property is denied” — 
Words do not include denial made in de- 
fence — Denial must be gathered from 
plaint alone and not from written state- 
ment. AIR 1956 Mad 52, Followed; (1968) 
2 Andh WR 616 (FB), Explained. 
(Paras 5 and 7) 


(B) Interpretation of Statutes — Fis- 
eal Statutes — If ambiguous ` construc- 
tions in favour of the subject must be 
upheld. AIR 1968 Andh Pra 239 (FB), 
Followed. (Para 7) 


Cases Referred: Chronological Paras 


(1968) AIR 1968 Andh Pra 239 
(V 55) = 1968-2 Andh WR 301 
(FB), Subarna Rekha v.. Rama- 
krishna Deo 7 
(1968) 1968-2 Andh WR 616 = ILR 
(1969) Andh Pra 1042 (FB), C. C. 
Reddy v. K. C. Reddy 6 
(1956) AIR 1956 Mad 52 (V 43) = 
1955-2 Mad LJ 323, Ponnuswami 
Gounder v. Sinnana Gounder 4 


K. B. Krishna Murthy, for Petitioner; 
N. Subba Reddy, for Respondent. 


ORDER :— The question raised in 
this revision petition relates to the valua- 
tion of the suit and the court-fee payable 
by the plaintiff. - : 


2. The suit was laid for the grant 
of an injunction. The question whether 
the plaintiff has properly valued the suit 
and the adequacy of the court-fee paid 
by him, came up for consideration before 
the District Munsif on the basis of a 
check slip placed before the Court. The 
learned District Munsif came to the con- 
clusion that there is a denial of the title 
by the defendant and consequently the 
suit has to be valued under clause (a) of 
Section 26 of the Andhra Court-Fees and 
Suits Valuation Act (hereinafter referred 
to as the Act) on one half of the market 
value of the property. The learned Dis- 
trict Munsif observed inter alia that “in 
the light of the above allegations in the 
written statement it is clear that the 
plaintiffs title to the suit property is 
clearly denied by the defendant. The re- 
lief sought by the plaintif relates to im- 
moveable property. I therefore, hold 
that the provisions of Section 26(a) of the 
Andhra Pradesh Court-Hees and Suits 
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Valuation Act applies to the’ facts of the 
instant case.’ 


3. In this revision petition the 
contention of the learned counsel for the 
petitioner is that the question whether 
the plaintiffs title to the property is 
denied should not be decided on the basis 
of the allegations made in the written 
statement. The „question whether a dis- 
pute as to title arises must be considered 
solely with reference to the averments in 


the plaint. I think this contention is well 
founded. 
4. My attention has been drawn 


to a decision of Rajagopala Ayyangar, J. 
in Ponnuswami Gounder v. Sinnana 
Gounder, (1955) 2 Mad LJ 323 (AIR 
1956 Mad 52). The learned, Judge had to 
construe the terms of a notification the 
language of which is in pari materia with 
the provisions of clause (a) of Section 26 
of the Andhra Pradesh Act. The learned 
Judge observed that two conditions are 
to be satisfied before a plaint could be 
held to fall within the scope of the noti- 
fication; the first is that the suit should 
be one for an injunction in relation to 
immoveable property restraining the de- 
fendant from disturbing the plaintiff’s 
possession or enjoyment. The second 
condition is that it must be possible to 
gather from the plaint an allegation that 
the ground on which the defendant is 
seeking to disturb the plaintiffs posses- 
sion is on foot of a denial of the plain- 
tiff’s title. 


5. The observations made by the 
learned Judge in construing the notifica- 
tion made under the Madras Court-Fees 
Act are apposite in the present case. .Un- 
less it can be postulated on the construc- 
tion of the averments in the plaint that 
a denial of the plaintiffs title by the de- 
fendant is made the basis of the suit, the 
case does not attract the operation of 
clause (a) of Section 26 of the Act. The 
learned District Munsif is clearly in error 
in regarding the averments in the writ- 
ten statement as material for determining 
whether the condition as to the denial of 
the title is made out. If the averments 
in the written statement are excluded 
from consideration and the matter is 
decided with reference to what the plain- 
tiff sets out in the plaint, there can be 
little doubt that there is no allegation of 
any denial of title. The suit is in essence 
one for injunction and it has to succeed 
or fail on proof of possession. The ques- 
tions in regard to the title are extraneous 
and did not fall for consideration. It 
therefore follows that the case does not 

„attract the operation of clause (a) of Sec- 
tion 26 of the Act. 


6. The learned counsel for the res- 
pondent drew my attention to the obser- 
vations of the Full Bench in C. C. Reddy 


(Parthasarathy J.) [Prs. 2-7] 


v. K. C. Reddy, 1968-2 Andh WR 616 
at pp. 622 and 630. I am unable to see 
how the observations are helpful in the 
determination of the question raised in 
this revision petition. It is no doubt true 


.that the learned Judges referred to three 


stages where the question of court-fee 
may possibly be considered by a Court. 
The observations refer to the wide juris- 
diction which the Court had in reviewing 
the question of court-fee although at an 
earlier stage there has been a pronounce- 
ment about the adequacy of the court-fee 
paid. But these observations are made 
in regard to a case where the facts are 
wholly different. At page 631 the follow- 
ing observation occurs: 


“It certainly extends to all materials 
furnished by the plaintiff, all admissions 
wherever and whenever made by the 
plaintiff including admissions made in 
interlocutcry matters in the suit, all 
documents produced by the plaintiff or 
to which reference is made in the plaint, 
all undisputed facts brought to the Court’s 
notice by the defendant, and all the other 
facts which may be established without 
going into the main controversy between 
the parties.” 


It is clear from the passage extracted 
above from the decision of the Full 
Bench that the decision in regard to 
court-fee must depend primarily on the 
averments in the plaint and on the undis- 
puted evidentiary material and the docu- 
ments placed before the Court by the 
plaintiff The conclusion therefore must 
be that a disputed fact that is asserted as 
the basis of the defence cannot be taken 
into account for determining the court- 
fee payable under clause (a) of Section 26 
of the Act. 


7. Learned counsel for the respon- 
dent has submitted „that the language of 


clause (a) of Section 26 is wide enough|: 


to include within its ambit even a dis- 
pute as to title which arises by reason of 
defence urged in the written, statement. 
According to him the expression, “the 
plaintiffs title to the property is denied” 
must be construed to include a denial of 
Plaintiffs title in the written statement 
also. This construction ignores the fun- 
damental principle recognised by the 
Full Bench in the observations cited 
above that the decision as to court~fee 
payable by a plaintiff must depend pri- 
marily on the averments in the plaint it- 
self. That apart, even if the language of 
the section is capable of being construed 
in the manner suggested by Mr. Subba 
Reddy, I must decline to accept the con- 
struction placed by him because where 
there is an ambiguity in a fiscal enact~ 
ment, the leaning of the Court must be 
to uphold a construction that is in favour 
of the subject. 
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This principle has been accorded ap- 
proval in the decision of another 
Bench of this Court in Subarna Rekha v. 
Ramakrishna Deo, AIR 1968 Andh Pra 
239. The learned judges pointed out in 


the latter case that if there is an anomaly. 


in the law of court-fees, or an omission, 
the party charged can take advantage of 
it. ` It is clear to my mind that even if 
on a strained construction a denial of 
title emanating from the. written state- 
ment is also to be included within the 
purview of Section 26 such construction 
cannot be countenanced as it is repugnant 
to the canons of construction that ought 
to govern the interpretation of fiscal en- 
actments. I am therefore unable to accept 
the submission of the learned counsel for 


` ithe respondent on Section 26 of the Act. 


* 


8. It was lastly urged that the 
case comes under cleuse (c) of Section 26 
of the Act. The lower Court has not 
‘rested its decision on clause (c) and there 
is no reason why I should find a basis 
not acted upon by the lower court for 
upholding the order made by it especially 
when the relevant data for considering 
the question in relation to clause (c) had 
not been placed before the court. There 
is no need therefore to consider whether 
clause (c) of Section 26 of the Act is 
applicable to the case on hand. 

9. The result is that the revision 
petition is allowed. The costs of this re- 
vision shall abide the result of the suit. 

Petition allowed. 





‘AIR 1971 ANDHRA PRADESH 144 
(V 58 C 25) 


RAMACHANDRA RAJU, J. 
The Depot. Manager, A.P.S.R.T. Cor~ 
poration, Secunderabad Depot, Petitioner 
v. M. Mammanna and others, Respon- 


- dents. 


C. R. P. No. 1848 of 1968, D/- 7-8- 
1970, to revise order of Chief J udge, City 
Civil Court, Hyderabad, D/- 12-2-1968. 


Motor Transport Workers Act (1961), 
S. 2 (3) (h) — The prescribed definition 
does not provide for any distinction being 
made between temporary and permanent 
employees. 


Where therefore, permanent work- 
ers got overtime wages on weekly rest 
days, the temporary workers also were 
entitled to it if and when required to 
work on weekly rest days. (Para 3) 

Balamukunda Reddy, for Petitioner; 
T. Dasaratha Ramayya, for Respondents 

JUDGMENT:— This revision has 
arisen out of the Judgment of the Chief 
Judge, City Civil Court, Hyderabad pass- 
ed in a civil miscellaneous appeal which 
LN/LIN/F695/70/YPP/C 


ALR. 


was against an order passed by the Au- 
thority under the Payment of Wages Act. 
The petitioner herein is the’ Depot Manag- 
er, Andhra Pradesh State Road Transport 
Corporation Sectinderabad depot. The 
respondents are said to be casual drivers 
who were employed by the said Corpora- 
tion. The respondents have filed an ap- 
Plication before the Authority under the 
payment of Wages Act Hyderabad claim- 
ing a sum of Rs. 398-08 np. as overtime 
wages payable to them for the work done 
on weekly days of rest. The said applica- 
tion was contested by the petitioner Cor- 
poration on the ground inter alia that the 
respondents were only casual employees 
during the claim period and as such they 
are not entitled to weekly days of rest as 
provided under the Motor Transport Wor- 
kers Act, 1961 and therefore they are not 
entitled to double the wages towards over- 
time work done on weekly days of rest. 
Both the Authority under the Payment 
of Wages Act and Chief Judge City Civil 
Court held that even though the respon- 
dents are casual drivers they come within 
the definition of ‘motor transport worker’ 
as defined under S. 2 (3) (h) of the Mo- 
tor Transport Workers Act, 1961 and 
therefore they are also entitled to weekly 
days of rest and if they were made -to 
work on those days they are entitled to 
double the wages. 


2. It is not in doubt that if the 
easual drivers can also be brought within 
the definition of ‘motor Transport Wor- 
ker’ as defined under the Motor Trans- 
port Workers Act’ that the respondents 
would be entitled to double the wages 
as claimed by them for work done on 
weekly days of rest. Therefore the only 
point that has to be considered is whether 
the casual drivers also would come within 
that definition. Under Section 2(3) (h) of 
the Motor Transport Workers Act, 1961, 
the expression ‘motor. transport worker’ 
was defined as meaning: 

“a person who is employed in a mo- 
tor transport undertaking directly or 
through an agency, whether for wages or. 
not, to work in a professional capacity on 
a transport vehicle or to attend to du- 
ties In connection with the arrival, depar- 
ture, loading or unloading of such trans- 
port vehicle and includes a driver, con- 
ductor, cleaner, station staff, line chek- 
ing staff, booking, clerk, cash clerk, depot 
clerk, time-keeper, watchman or atten- 
der, but except (1) any such person who is 
employed in a factory as defined in the 
Factories Act, 1948 and (2) any such per- 
son to whom the provisions of any law 
for the time being in force regulating the 
conditions of service of persons employed» 
In shops or commercial establishments 
apply.” 

3. From a reading of the above 
definition it is clear that it did not make 
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any distinction between .a casual or tem- 
porary employee and a permanent or ye- 
gular employee.” From: the definition it 
appears clear that it applies equally to 
all these categories. : Théfefore even the 
drivers who are merely..casual or tempo- 
rary employees would‘be entitled to week- 
ly days of rest. If that is so, if they are 
made to work on‘weekly days of rest they 
are entitled to double the wages towards 
overtime. It also appears that the res- 
pondents though called casual workers 
were employed on monthly basis and not 
on daily basis and they are paid wages 
monthly and not at the end of the every 
day for the day’s work. 

4, Under these circumstances the 
view taken by the Authority under the 
Payment of Wages Act and which was 
confirmed by the Chief Judge, City Civil 
Court in appeal is correct. Accordingly 
there are no merits in the revision peti- 
tion and it is dismissed with costs. 

Revision dismissed. 


AIR 1971 ANDHRA PRADESH 145 
(V 58 C 26) 


GOPAL RAO EKBOTE AND 
VENKATESWARA RAO, JJ. 


Union of India represented by Secre- 
fary to Govt. of India, (Emergency Risks 
Insurance Scheme), New Delhi and 
others, Appellants v. Thammana Sitara- 
manjaneyulu and others, Respondents. 

Writ Appeals Nos. 620, 621 of 1969 
and W. P. Nos. 4365 and 4366 of 1969, 
1104 to 106, 121 to 123, 295, 297, 298, 301, 
339, 360 to 364 of 1970, D/- 12-3-1970, 
from judgment of High Court in W. P. 
Nos. 201 and 1064 of 1969, D/- 8-12-1969. 


(A) Emergency Risks (Factories) 
Insurance Act (1962), Sec. 3 (3) (a) — 
Central Government taking liability of 
80% of sum insured — Liability of 20% 
left over to owner — Act is not a mea- 
sure of fiscal levy on that account — 
Emergency Risks (Goods) Insurance Act 
(1962), Section 3 (3) (a). (Para 4) 


(B) Interpretation of Statutes — 
Temporary Act — Expiry of — Effect on 
rights and liabilities out of expired Act 
s— General Clauses Act (1897), S. 6. 


Unless a temporary Act contains 
some provision to the contrary, after the 
expiry of a temporary Act, it in its 
entirety ceases to have any further effect 
and no pending proceedings can be con- 
tinued nor fresh proceedings can be 
initiated upon such an expired Act. Ex- 
piry of the temporary Act does not, how- 
ever make the statute dead for all pur- 
poses. The nature of the right created 
by the temporary Act or obligation aris- 
ing out of the provisions thereof and their 
character may have to be taken into ac- 
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count to determine whether any right or 
obligation under the Actis enduring and 
survives in spite ofthe expiry ofthe Act 
or not. The effect of expiry of a temporary 
Act depends upon the construction of the 
Act itself. When a temporary Act ex- 
pires, Section 6 of the General Clauses 
Act which in ternis is limited in its ap- 
plication only to repeals has no applica- 
tion to an expiry of a temporary statute. 
Nevertheless the temporary Act may 
provide for its survival even after its ex~ 
piry in regard to transactions which took* 
place during the time when that tem- 
porary Act was in: force. (Paras 25, 28) 

(C) Emergency . Risks (Factories) 
Insurance Act (1962), S. 1 (3) — Expiry 
of the Act — Its operation as respects 
things done or omitted to be done,is not 
affected — Application of Section 6 of 
General Clauses Act — Effect. 


Both under Article 358 as well as 
under Sec. 1 (3) of the Act, the operation 
of the Act itself is not affected by its ex- 
Piry as respects things previously done 
or omitted to be done. The rights ac- 
crued and the liability incurred are pre- 
served and any investigation, legal pro- 
ceedings or remedy in regard to them 
may be instituted, continued or any 
penalty, forfeiture of punishment may be 
imposed as if the temporary act was re- 
pealed by a Central Act. It cannot, there- 
fore be said that although the right to 
recover evaded premia survives the’ Act, 
the authorisation to determine the. evad- 
ed premium 
Neither can it be said that if the’ autho- 
risation had been made in favour of a 
civil Court, Collector or some other 
authority instead of the authorised offi- 
cer under Sec. 7, the right to recovery of 
evaded premia could have been enforced. 
W. P. Nos. 201 and 1064 of 1969, D/- 8-12- 
1969 (Andh Pra), Reversed. (Paras 52, 53) 


When Article 358 says that any law 
so made shall, to the extent of the in- 
competency, cease to have effect as soon 
as the proclamation ceases to operate, 
except as respects things done or omitted 
to be done before the law so ceases to 
have effect, in truth means that the law 
so made shall continue to operate as res- 
eae things done or omitted to be done 

efore the law ceased to have effect. Sec- 
tion 1 (3), however, is negatively worded 
that is why with a view to continue the 


operation of the law thus expired that it’ 


is continued as respects things done or 
omitted to be done by applying the pro- 
visions of Sec. 6 of the General Clauses 
Act. Case law discussed. (Paras 46, 47) 


(D) Emergency Risks (Factories) 
Insurance Act (1962), Sec. 1 (3) — Ex- 
piry of Act — Initiation of fresh proceed- 
Ings thereafter in respect of things done 
or omitted to be done — No violation of 
Art. 19 (1) (Í) or Art. 31 — Constitution 
of India, Arts. 18, 31, 358. (Paras 55, 56) 


expired -with ‘the Act. ' 


i 
se, 
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(Œ) Emergency Risks (Factories) 
Insurance Act (1962), Sec. 5 — Failure 
to classify factories as those adjacent to 
China or Pakistan borders ox otherwise 
— No violation of Article 14 — Constitu- 
tion of India, Article 14. {Para 57) 


(F) Constitution of India, Pre. and 
Article 246 — Entry in Constitution list 
— Interpretation should not be in narrow 


`” manner. 


e 


. Insurance Act (1962), 


An Entry in the Constitution list 
should not be construed in a narrow or 
pedantic manner and that the construc- 
tion most beneficial to the widest pos- 
sible amplitude of its power must be 
adopted. Any subsidiary or ancillary 
legislation, which is necessary for the 
exercise of the power of legislation on 
the particular subject, necessarily goes 
with it. (Para 65) 

(G) Constitution of India, Sch. 7, 
List I, Entry 47 — Emergency Risks 
(Factories) Insurance Act (1962), S. 11 — 
Power under to realise evaded insurance 
premium after expiry of insurance period 
— Power is not ultra vires Entry 47. 

(Para 66) 

(Œ) Emergency Risks (Factories) 
Insurance Act (1962), S. 11 — Right to 
recover evaded premia — It is right ac- 
crued within meaning of Section 6 of 
General Clauses Act (1897) — Mere deter- 
mination of exact amount by authorities 
does not affect accrual of the right. 
(Paras 67, 68) 


(Factories) 
Sec. 3 (3) (o0) — 
Provision does not suffer from vice of 
excessive delegation. W. A. No. 125 of 
1968, D/- 6-3-1970 (Andh Pra), Followed. 
(Para 71) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 494 (V 57) = 
Cri. Appeals Nos. 18 and 19 of 
1969, D/- 23-7-1969, M/s. Rayala 
Corporation v. Director of Enforce- 


ment 

(1970) W. A. No. 125 of 1968 and 
W. Ps. Nos. 3701 of 1967, 1116 
and 1439 of 1968, Dj/- 6-3-1970, 
(Andh Pra) 

(1962) ATR 1962 SC 945 (V 49) = 
1962 Supp (2) SCR 380, State of 
Orissa v. Bhupendra Kumar 

peer 1961 AC 901 = 1961-2 AN 

R 721, e of Public Works 


v. Ho Po San 
(1959) ‘AIR 1959 SC 609 (V 46) = 
1959 Cri LJ 782, Gopi Chand v. 
Delhi Administration 
0959) ATR 1959 Madh Pra 93 
(V 46) = 1959 Cri LJ 325, State 
H Madhya Pradesh v. Hira- 


(1947) AIR 1947 FC 38 (V 34) 
1947 FCR 141 = 48 Cri LJ 886, 
J. K. Gas Plant Mfg. Co. Ltd. 
v. Emperor 


D Emergency Risks 


35, 49 


34, 50 


A. L E- 


(1947) 1947-1 All ER 205 = 1947 
AC 362, Wicks sv. Director of 
“Public Prosecutions j 2, 34, 45 


(1946) 1946-2 AD ER 529, R. v. 
Wicks e f 33 
(1915) 19 CLR 298, Australian 
Steamship v. Malco 61 


(1841) 8 M & W 234 = 151 ER 1024, 
Steavenson v. Oliver 26 

GOPAL RAO EKBOTE, J.: The two 
writ appeals and the writ petitions ques- 
tion the validity of the notices issued by 
the 2nd respondent under the Emergency 
Risks (Goods) Insurance Act (LXII of 
1962) and the Emergency Risks (Facto- 
ries) Insurance Act (LXIII of 1962), here- 
inafter called “the Goods Act” and “the 
Factories Act.’ The impugned notices 
charge the petitioners of having evaded 
payments of Emergency Risks Insurance 
premia in respect of goods and/or facto- 
ties. The allegation was that the peti- 
tioners contravened the provisions of the 
Acts inasmuch as they undervalued the 
goods or factories for the purpose of 
insuring them under the Acts. 

2. During the Second World War, 
War Risks Insurance Acts in force in the 
United Kingdom then were also extend- 
ed to India. The Emergency Risks (Goods 
and Factories) Insurance Acts, 1962 in 
substance are similar to the War Risks 
Insurance Acts. The object of the Acts 
is to ensure smooth flow of the commer- 
cial and industrial activity during the 
emergency proclaimed by the President 
after the Chinese aggression, by provid- 
ing indemnity against damage or loss of 
goods or factories by enemy action. Im- 
mediately after the Chinese aggression 
in October, 1962, it was realised that it 
is necessary not only to continue the pro- 
duction of various goods, if possible, on 
war footing but also to make provision 
for replenishing the damaged or ruined 
factories by enemy action and also by re- 
imbursing the loss or damage of goods, 
continue the ecmmercial and economic 
activities with a view to successfully meet 
the sudden act of perfidy on the part of 
Chinese. The task was large and no 
private enterprise in the insurance field 
could have undertaken to fulfil the re- 
quirements. The Emergency Risks 
Insurance Acts enabled the Central Gov- 
ernment to undertake insurance of losses 
or damages sustained by the insured 
properties due to enemy action. No one 
can deny that these Acts instilled confi- 
dence in the public mind in regard to the 
economic security. Apart from the other 


relief that the victims of any enemy 
action may get from the Government, 
they are under the insurance schemes 


put on their feet again by paying them 
admissible compansation under the Emer- 
gency Risks Insurance Scheme. By creat- 
ing an insurance fund, the Acts ensure 
the speedy payment of the insurance 
compensation. 
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3. The President of India after 
the Chinese aggression: in October, 1962 
proclaimed emergency under Art. 352 “of 
the Constitution. The emergency began 
on 26-10-1962. The proclamation was 
revoked by the President on 10-1-1963. 
The Emergency Risks Insurance Acts 
came into force with effect from 1-1-1963. 
The Acts provide for compulsory insu- 
rance against emergency risks of every 
person carrying on business in India as 
a seller or supplier of goods in respect of 
the insurable goods, which are from time 
to time owned or deemed to be owned by 
him in the course of such business if the 
insurable value of such goods lying in 
one and the same city or district exceeds 
Rs. 30,000 (sic) all factories falling within 
the purview of the Factories Act, 1948 
and other plants and machinery etc. The 
schemes framed under the two respec- 
tive Acts were also published and came 
into force simultaneously with the Acts. 
These schemes set out in detail pro- 
cedural matters relating to the mode of 
the valuation of the insurable goods and 
assets, payment of premium, receipt of 
applications for the issue of policies, the 
terms and condition attaching to such 
policies and other connected matters such 
as settlement of the claims etc. 

4. A reading of the Acts and the 
schemes made thereunder would indicate 
that the Central Government has under- 
taken the liability to pay 80% of the 
sum insured or 80% of the aforesaid loss 
or damage in the value of the insured 
properties, computed on the basis of price 
prevailing at the time of occurrence of 
the loss, whichever is less. 20% of the 
loss or damage is expected to be borne 
by the owner. That is based on the prin- 
ciples of moral hazard. It is realised 
that unless the owner has a sense of 
belonging to the goods or factories insur- 
ed, he may not take ordinary care which 
is expected of a prudent man. That is 
why 20% risk is left to the owner sọ 
that he may take necessary precaution. 
It would be a mistake to say that the 
Emergency Risks Insurance Acts are 
measures of fiscal levy on that account. 


5. The period of insurance is 
restricted to a quarter at a time and tke 
rates of premium were to be announced 
for every quarter by the Central Govern- 
ment after taking into account various 
factors. Although the Acts placed a 
statutery ceiling of 3% per annum of the 
sum insured within which the rate of 
premium can be fixed, it is seen from 
the various notifications that the pre- 
mium in fact never exceeded 1% under 
either of the schemes. Quite often it 
started with 25 paise per hundred, the 
rates of premium were gradually scaled 
down for the later three quarters of 1963. 

6. After having noticed a few 
prominent features of the Emergency 
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Risks Insurance Acts and the schemes 
made thereunder, it is necessary to note 
a few provisions of the Acts for the pur- 
pose of the appreciation of the argurhents 
advanced before us. Although the num- 
bering of sections differ in the two Acts, 
the provisions with ich we are con- 
cerned are identical. We would there- 
fore refer only to the provisions of the 
Factories Act. 

7. Under Section 1 (3) of the 
Factories Act, the Act was to remain in, 
force during the period of operation of” 
the proclamation of emergency issued on 
26-10-1962, and for such further period 
as the Central Government may declare 
to be the period of emergency for the 
purposes of the Act. 

The said provision howevec, 
makes it clear that “but its expiry shall 
not affect anything done or omitted to 
be done before such expiry and S. 6 of the 
General Clauses Act, 1897, shall apply 
upon the expiry of this Act as if it had 
been repealed by a Central Act.” 

9. Section 2 then gives the defini- 
tions of the terms “enemy”, “factory.” 
“emergency risks” etc. 

10. Section 3 empowers the Cen- 
tral Government to put into operation a 
scheme called the ‘Emergency Risks 
(Factories) Insurance Scheme, whereby 
the Central Government undertakes in 
relation to factories the liability of 
insuring property against emergency 
risks. Under Section 3 (3) (a), the liabi- 
lity of the Central Governmént as 
insurer “shall not extend to more than 


eighty per cent of the insurable value of ` 


the property insurable.” And under 
clause (c) the premium under a policy is 
Payable at 2 rate not exceeding 3% per 
annum of the sum insured as may be 
specified in the scheme. 

Il. Sub-section (7) of Section 3 
enjoins that every scheme shall be laid 
before each House of Parliament for a 
total period of 30 days. It empowers 
both the Houses to make any modifica- 
tion in the scheme. The Parliament may 
even decide that it should not be made. 
It is only after any such decision of the 
Parliament is made and subject thereto 
that the scheme comes into effect. 

12. Section 5 enjoins that it is the 
duty of every owner of factory to insure 
the factory against emergency risks in 
accordance with the scheme for a sum 
not less than the insurable value of the 
factory. 

13. Section 6 puts a restriction on 
carrying on certain insurance business. 

14. Section 7 empowers the Cen- 
tral Government to create “Emergency 
Risks (Factories) Insurance Fund” 

15. Section 8 empowers the Cen- 
tral Government to authorise any person 
to require the owner or occupier or any 
other person to furnish to him any docu- 
ment or information or to enter upon ary 


To 
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premises and to inspect or to examine 
documents ete. 
16. Section 11, which is more 


relevant for our purpose may be read in 


*(1) Without prejudice to the provi- 
sions of sub-section (4) of Section 5, 
where any person has failed to insure as, 
or to the full amount, required by this 
Act, and has thereby evaded the payment 
by way of premium of any money which 
he would have had to pay but for such 
‘failure, an officer authorised in this 
beh half, by the Central Government may 
determine the amount payment of which 
has been so evaded and the amount so 
determined shall be payable by such 
person and shall be recoverable from him 
as provided in sub-section (2). 

(2) Any instalment of premium due 
on a policy of insurance issued under the 
scheme, and any amount determined as 
payable under sub-sec. (1), shall be re- 
coverable as an arrear of land revenue 
and shall be a first charge on the proper- 
ty in respect of which the default was 
made. 

(3) A person against whom a deter- 
mination is made under sub-section (1) 
may within the period specified in the 
scheme, appeal against such determina- 
tion to the Central Government whose 
decision thereon shall be final.” 


17. Section 20 requires all the 
notifications issued under Sections 15, 17 
or 18 to be laid before Parliament for a 
period of 30 days. 

18. We would then notice a few 
relevant provisions of the Emergency 
Risks (Factories) Insurance Scheme. 
Clause 6 relates to the method of appli- 
cation. Clause 7 pertains to the mode of 
valuation of insurable property. It lays 
down that the insurable value of pro- 
perty shall be ascertained in accordance 
with the principles mentioned therein. 
Clause 8 fixes the rate of premium to be 
25 paise for every hundred rupees or any 
part thereof in respect of the quarier 
ending 31-3-1963. Clause 9 relates to issue 
of policy and verification of previous 
policies. Clause 12 mentions the date 
from which the policies would be effec- 
tive. Clause 13 being relevant for our 
purpose, Bid would read it in full: 

"() Where any person has failed to 
pay any premium due from him or te 
insure as, or to the full amount, required 
by the Act and has thereby evaded the 
payment by way of premium of any 
money which he would have had to pay 
but for such failure, the amount evaded 
shall be determined in accordance with 
the third Schedule. 

(2) Every person against whom a 
determination has been made in pursu- 
ance of sub-paragraph (1), may, whithin 
the period laid down in the Third Sche- 
dule appeal to the Central Government 
whose decision shall be final. 


A. I. R. 


(3) Where the amcunt determined 
under the provisions of sub-paragraph (4) 
or sub-paragraph (2) is fully recovered, 
the Government agent shall, as soon as 
possible after such recovery, send the 
requisite application forms to the defaul- 
ter for completicn and return, and a 
policy or supplementary policy in res- 
pect of the property concerned accord- 
ing as the recovery in respect of non- 
insurance or under-insurance shall be 
issued by the Government agent on re- 
ceipt of the application correctly filled in 
the said policy being made out so as to 
take effect from the date the amount was 
fully recovered.” 


13. Clause 16 then declares that 
the insured person shall bear 20% of 
the loss or damage. It also declares that 
if the total value of the property insured 
exceeds the sum insured, the insured per- 
son shall be considered as his own insurer 
for the excess as well as for 20% of the 
sum insured. 

26. According to the Third Sche- 
dule, where any officer authorised has 
reason to believe that the owner or 
occupier of any property insurable under 
the Act has failed to pay any premium 
and has thereby evaded the payment by 
way of premium of any money which he 
would have had to pay but for such fail- 
ure, the Officer may serve on such owner 
or occupier a notice requiring him to show 
cause why he failed tc insure the pro- 
perty as, or to the full amount, required 
by the Act; and further to produce before 
the Officer on such date any document or 
other evidence in support of his case. 
The Officer after providing him an oppor- 
tunity of being heard shall assess the 
insurable value of the property and the 
amount of premium, payment of which 
has been evaded. The schedule makes a 
provision for appeal to the Government 
of India, Ministry of Finance, Depart- 
ment of Economic Affairs and prescribes 
a period of 30 days. 

21. It is in the Hight of this gene~ 
ral scheme of the Acts and the provisions 
referred to above that we have to exa- 
mine the validity of the arguments ad- 
vanced before us. 

22. The contention before the 
learned Judge (sic), being temporary. 
they expired on the withdrawal of pro- 
clamation of emergency by the Presi- 
dent. Thereafter no authority under the 
Act can determine the evaded premia and 
collect the same as arrears of land reve- 
nue. 

23. The learned single Judge has 
been evidently impressed with tkis 
argument. According to him, Section II 
of Act and the Third Schedule annexed 
to the scheme provide for the determina~ 
tion of evaded premia by an Officer 
authorised in that behalf by the Centra! 
Government. The right of the Centra} 
Government is not to recover evaded 
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premia as is determined by the Officer 
authorised. The enforcement Officer waz 
authorised to make the necessary deter- 
mination under Section 7 of the Act read 
with the third Schedule. The learned 
Judge further observed: . 

“but his authorisation expired with 
the expiry of the Act and no fresh autho- 
risation could be made under the Act 
after its expiry. The result is that while 
the right of the Central Government to 
recover evaded premia as determined by 
an authorised Officer is intact there is no 
authorised Officer who can determine 
the amount of evaded premia.” 
The learned Judge thought that “the 
situation might have been otherwise if 
instead of the authorised Officer, Sec. 7 
had designated a civil Court or a collec- 
tor or some other authority who existed 
irrespective of the continuance of the 
Act and the scheme as the authority com- 
petent to determine the amount of evaded 
premia,” 

24. The argument before us, how- 
ever was that the entire Act expired on 
the expiry of the emergency and there- 
after no action can be taken in regard to 
any right accrued or liability incurred 
during the subsistence of the emergency. 
According to this argument, even the 
right of the Central Government to re- 
cover evaded premia is extinguished on 
the expiry of the emergency and conse- 
quently there is no liability on the peti- 
tioners to pay any evaded premia. As a 
result, no question of any authorised Offi- 
cer, whose authority does not survive, 
determining the evaded premia can arise. 

25. Now, it is a well recognised 
general rule that unless it contains some 
special provisions to the contrary, after 
a temporary act has expired, it in its 
entirety ceases to have any further effect 
and no proceedings which are pending 
can be continued nor fresh proceed- 
ings can be initiated upon such an expir- 
ed Act. Any offence committed against 
temporary Act must be prosecuted and 
punished before the Act expires. As soon 
as the temporary Act expires, any pro- 
secution which is taken against a person 
ipso facto terminates and no fresh pro- 
secution can be taken upon the expiry of 
the Act, This, however, does not mean 
that all transactions done, rights created 
or punishments awarded become invalid 
on the expiry of the Act. In other words, 
its expiry does not make the statute dead 
for all purposes. The nature of the right 
created by the temporary Act or obliga- 
tion arising out of the provisions thereof 
and their character may have to be taken 
into account to determine whether any 
right or obligation under the Act is 
enduring and survives in spite of the ex- 

iry of the Act or not. 

26. We have already noticed that 
this general rule relating to expiry of a 
temporary Act is always subject to any 
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special provision made tothe contraryin 
the temporary Act. If the temporary Act 
contains within itself a saving provision 
on the lines of Section 6 of the General 
Clauses Act, then that provision will 
have to be given effect to. It is true that 
there is a difference between the expiry 
of the temporary Act and the repeal of 
an Act by another. The difference Þe- 
tween the effect of the expiration of a 
temporary Act and the repeal of a 
permanent Act is pointed out by Parke, 
B., in Steavenson v. Oliver, (1841) 8 M& 
W 234 at pp. 240 and 241: X 
“There is a difference between tem- 
porary statutes and statutes which are re- 
pealed, the latter (except so far as they 
relate to transactions already completed 
under them) become as if they had never 
existed, but with respect to the former 
the extent of the restrictions imposed, 
and the duration of the provisions are 
matters of construction.” - 


27. In that very case, Lord Abin- 
ger, C. B. in giving the Judgment said: 

“It is by no means a consequence of 
an Act of Parliament expiring that rights 
acquired under it should likewise expire. 
The Act provides that persons who hold 
such commission should be entitled ‘to 
practice as apothecaries, and we cannot 
engraft on the statute a new qualifica- 
tion limiting that enactment.” 

28. What must follow is that the 
effect of expiry of a temporary Act 
depends upon the construction of the Act 
itself. When a temporary Act expires. 
Section 6 of the General Clauses Act 
which in terms is limited in its applica- 
tion only to repeals has no application to 
an expiry of a temporary statute. Never- 
theless the temporary Act may provide 
for its survival even after its expiry in 
regard to transactions which took place 
during the time when that temporary 
Act was in force. 

29. A question often arises in con- 
nection with legal proceedings in rela- 
tion to matters connected with a tem- 
porary Act whether they can be continu- 
ed or initiated after the Act has expired. 
The answer to such a question, as stated 
above, depends upon the construction of 
the temporary Act as a whole. 

30. It is in this background thaf 
we have to examine the scope and effect 
of Section 1 (3) of the Act. The section 
is aimed at two things. It not merely 
saves “anything done or omitted to be 
done before such expiry” but also applies 
the provisions of Section 6 of the General 
Clauses Act “upon the expiry of this Act 
ree it had been repealed by a Central 

C RH 

31. It will immediately be noticed 
that although Section 6 may not have 
applied in its terms to an expiry of a 
temporary Act, but the said provision by 
a legal fiction equates the expiry of the 
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Act with that of its repeal by a Central 
Act and then applies the Section 6 to the 
expiry of the Act. 

32. The term “anything done or 
omitted to be done” came in for construc- 
tion in Wicks v. Director of Public Pro- 
secutions, (1947) 1 All ER 205, before the 
House of Lords. In that case, there was 
a charge under the Defence (General) 
Regulations, 1939, Regulation 2-A, and 
the Emergency Powers (Defence) Act, 
1939, Section 3 of assisting the enemy. 
The Emergency Powers Act expired on 
February 24, 1946. The trial took place 
on May 27 and 28, 1946. The acts which 
formed the subject of the charge took 
place from August 1943 to January 1944. 
-Section 11 (3) provided that “the expiry 
of the Act shall not affect the operation 
thereof as respects things previously done 
or omitted to be done.” This language 
was held to be wide enough to make 
provisions of the statute operate in res- 
pect of any act done before its expira- 
tion, therefore, its expiration did not 
affect the liability to punishment under 
the statute or the prosecution of legal 
proceedings for the purpose of inflicting 
that punishment. 

33. As to the effect of Section il 
(3) it was contended before the Court of 
Criminal Appeal that the sub-section 
operated only on matters past and com- 
pleted in all respects while the act was in 
force. Refuting this argument, the Court 
said in R. v. Wicks, (1946) 2 All ER 529 
at p. 532. 


“While, no doubt, it does cover com- 
plete acts or transactions, we think the 
language is wide enough to make the 
provisions of the Act apply, or, in the 
language of the section to operate, in res- 
pect of any act done before the expira- 
tion even though not perfected or com- 
pleted till afterwards.” 

Lord Goddard, C. J., posed the question: 

“Now, if this sub-section operates 
only on matters past and completed it 
may well be asked what object there was 
in enacting it at all. A competent autho- 
rity or administrator under the Act would 
not require it for his protection after the 
Act had expired, provided what had been 
done or omitted thereunder was authorised 
by the Act at the time of the act or 
omission.” 

The learned Chief Justice answered that 
question : 

“Had the words of the sub-section 
been: “The expiry of this Act shall not 
affect anything previously done or omitt- 
ed to be done thereunder,” “there would 
have been greater, it may be irresistible 
force in the appellant’s contention. Such 
words would indicate no more than a cen- 
firmation of acts or a ratification of or 
excuse for omissions that had already 
taken place. Here, however, the provi- 
sion is that the Act is tọ operate after its 
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expiry as respects previous act or omis- 
sions. On turning to Schedule I, Part IN 
to the Act of 1946, it will be noticed that 
exactly the same words are used with 
reference to each of the regulations men- 
tioned therein, and the only difference is 
that Section 11 (3) of the Act of 1939 is 
general and Schedule I, Part III, to the 
1946 is specific. It is clear that Parlia- 
ment intends that the regulations should 
continue to operate in respect of the 
matters referred to as though they had 
not expired.” 


34, The same question was again 
agitated as stated above in appeal béfore 
the House of Lords in (1947) 1 All ER 
205. In affirming the decision referred to 
above of the Court of Criminal Appeal, 
Viscount Simon in the leading judgment 
observed : . 

“it is clear that Parliament did not 
intend sub-section (3) to expire with the 
rest of the Act, and that its presence in 
the statute preserves the right to prose- 
cute after the date of expiry.” 


This decision is accepted in India and 
followed in J. K. Gas Plant Mfg. Co. 
Ltd. v. Emperor, AIR 1947 FC 38 at 
pp. 46 and 47, Gopi Chand v. Delhi 
Administration, AJR 1959 SC 609 at p. 615 
and State of Orissa v. Bhupendra Kumar, 
AIR 1962 SC 945 at p. 953. 


35. In State of Madhya Pradesh v. 
Hiralal, AIR 1959 Madh Pra 93, M. 
Hidayatullah, C. J., (as he then was), was 
concerned with a case under the Essen- 
tial Supplies (Temporary Powers) Act, 
1946. After observing that “that being a 
law made by Parliament, it did come to 
an end after the expiry of five years as 
provided by Article 369 of the Constitu- 
tion,” the learned Judge observed: 

“But there was a saving clause 
provided in the article itself in the last 
14 words, namely, “Except as respects 
things done or omitted to be done before 
the expiration thereof.” This Art. 369 
contains its own saving clause and the 
full operation of that saving clause is to 
keep intact not only the savings enacted 
by sub-section (3) to Section 1 of the 
Essential Supplies (Temporary Powers) 
Act, but for purposes of prosecution — 
both in continuation and to be commenc- 
ed — the entire Act. The non obstante 
clause at the beginning of Art. 369 ex- 
cludes any consideration arising from 
any other part of the Constitution.” 

36. It is in this connection perti- 
nent to notice the last few words of Arti- 
cle 358, i.e. “except as respects things 
done or omitted to be done before the 
law so ceases to have effect.” 


37. These words, according to one 
view, merely obviate the necessity of 
enacting an Act of indemnity after the 
proclamation ceases to operate. It is 
Said tnat by reason of these words no ac- 
tion will lie for anything done by the 
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State within the scope of Article 358, 


even after the proclamation ceases to 
operate. 
38. The question posed by Lord 


Goddard, C. J., and the answer which he 
gave as extracted above provide a com- 
pete answer to any such suggestion. The 
arned Chief Justice cited an example 
that “if after the expiration an action of 
trespass either to the person or to the 
property were brought against an officer 
alleging detention without trial or the 
taking possession of land against the will 
of the owner,” the learned Chief Justice 
says, that “the officer could plead that, 
at the time he did the act complained of, 
it was justified by the law then in force. 
Accordingly, we do not think that we 
ought to construe the sub-section as one 
inserted merely ex majore cautela.” 

39. The other and better view, as 
stated earlier, is that these words of 
Article 358 in reality are a saving clause 
and the full operation of that saving 
clause is to keep intact not only the past 
(from?) any attack or to immunising the 
officers who were responsible for those 
acts or omissions, but also to preserve the 
rights created or obligations incurred and 
for that purpose the expired Act itself 
continues in its operation, and conse- 
quently the law expired remains alive in 
regard to proceedings both in continua- 
tion and to be commenced. In other 
words, the pending proceedings under the 
expired Act can be continued or fresh 
proceedings taken out in regard to rights 
or obligations arising during the subsis- 
tence of the Act. This view obviates the 
necessity of applying the provisions of 
Section 6 of the General Clauses Act. 
The argument that while these words not 
only provide immunity to the officers but 
they also preserve the proceedings 
already commenced before the expiry of 
the Act but do not preserve the initia- 
tion of fresh proceedings lacks coherence 
and logic. If the pending proceedings are 
saved because of these words and without 
the assistance of Section 6 of the General 
Clauses Act, then one may ask as to why 
the fresh proceedings relating to, offences 
committed during the subsistence of the 
Act or to rights and obligations which 
arose then, cannot be initiated after the 
expiry of the Act. When the law con- 
tinues in spite of its expiry for pending 
eases, why should it not continue even in 
regard to the initiation of fresh proceed- 
ings in regard to acts done or omitted 
to be done before its expiry. If that were 
not so, what object there was in enacting 
these words? Hidayatullah, C. J.’s 
observation quoted above is relevant 
when he says that the entire Act is, 
which expired, continues even in regard 
to prosecution to be commenced after its 
expiry. 

40. It is pertinent in this connec- 
tien to note that if the last few words of 
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Article 358 were intended to provide only 
immunity to the officers, then the absence 
of such words in Article 359 would mean 
that this Article does not provide immu- 
nity to the officers for the acts or omis- 
sion coming under Art. 359. Article 359 
suspends the right to move the Court for 
the enforcement of the named funda- 
mental rights although the rights conti- 
nue to exist. Was it contemplated that 
indemnity Acts in regard to Article 359 
would be passed as and when necessary? 
We are, however clear that it could 
hardly have been intended that laws and 
executive actions considered necessary in 
times of War, external aggression or 
internal disorder should expose the State 
and the Central Authorities to claim for 
damages or to other claims on the termi- 
nation of the emergency. Consequently, 
the last words of Art. 358, which preserve 
the operation of law, must mean some- 
thing more than merely throwing round 
the officers a cloak of immunity. 

4i. The question which naturally 
arises is as to why in spite of these words 
appearing in Article 358 which continues 
the Act ard the words in Section 1 (3) 
of the Act, the provisions of Section 6 of 
the Generel Clauses Act are made appli- 
cable. The answer which we can think 
of is that such a provision was made in 
view of the language used in Section 1 
(3) which is to that extent different than 
the one used in Article 358. Section 6 
was made applicable to remove any doubt 
and obviate any objection in that behalf. 
We have already noticed the observa- 
tion of Lord Goddard, C. J.. when he 
said “Had the words of the sub-section 
been different than what they were, they 
would have indicated confirmation of acts 
or a ratification of or excuse for omission 
that had already taken place.” To obviate 
any misunderstanding or to rule out any 
Said contention that Sec. 6 of the Gene- 
ral Clauses Act is made applicable. The 
usefulness of this device is abundantly 
proved by the following decision of the 
Supreme Court. 

42. In Messrs. Rayala Corporation 
v. Director of Enforcement, Criminal Ap- 
peals Nos. 18 and 19 of 1969, D/- 2-5-1969/ 
23-7-1969 = (Reported in AIR 1970 sc 
494) of the Supreme Court, the rule in 
question read as under: 

“In the Defence of India Rules, 1962, 
Rule 132-A (relating to prohibition of 
dealings in foreign exchange) shall be 
omitted except as respects things done or 
omitted to be done under that rule.” i 

43. The argument was that after 
the rule has been omitted, no prosecution 
in respect cf its contravention can be 
instituted. It was conceded that if pro- 
secution had already been started while 
Rule 132-A was in force, that prosecution 
might have been completely continued. 
The trial court held that “the language 
contained in clause (2) of the Defence of 
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India (Amendments) Rules, 1965 can only 
afford protection to action already taken 
while the rule was in force, but cannot 
justify initiation of new proceeding which 
will not be a thing done or omitted to be 
done under the rule but a new act of 
initiating a proceeding after the rule had 
ceased to exist. On this interpretation, 
the complaint made for the offence under 
Rule 132-A (4) of the Defence of India 
Rules, after Ist April, 1965 when the rule 
Was omitted has to be held invalid.” 


44. It is seen that clause (2) did 
not contain any words which would 
attract the provisions of Section 6 of the 
General Clauses Act or create that effect. 
P 45. The Supreme Court consider- 
ed the decision of the Privy Council in 
(1947) 1 All ER 205 = 1947 AC 362. The 
Supreme Court observed: 


“That case, however, is distinguish- 
able from the case before us inasmuch as, 
in that case, the saving provision laid 
down that the operation of the Act itself 
was not to be affected by the expiry as 
respects things previously done or omit- 
ted to be done. The Act would, there- 
fore, be held to be in operation in respect 
of acts already committed, so that the 
conviction could be validly made even 
after the expiry of the Act in respect of 
an offence committed before the expiry.” 

46. It would immediately be seen 
that when Article 358 says that any law 
so made shall, to the extent of the incom- 
petency, cease to have effect as soon as 
the proclamation ceases to operate, except 
as respects things done or omitted to be 
done before the law so ceases to have 
effect, in truth means that the law so 
made shall continue to operate as res- 
pects things done or omitted to be done 
before the law ceased to have effect. In 
other words, it lays down that the opera- 
tion of any law so made was not to be 
affected by its expiry as respects things 
previously done or omitted to be done. 
The Act, in this case, in view of the 
Supreme Courts decision could be held 
to be in operation as per Article 358 in 
respect of acts already committed so that 
the proceedings could be validly initiated 
even after the expiry of the Act. 

47. Section 1 (3) however, is 
negatively worded. It says that: “its 
expiry shall not affect anything done or 
omitted to be done before such expiry.” 
This language may perhaps lend strength 
to the argument that the acts done before 
the expiry of the Act are alone saved 
but not the operation of the Act expired 
as respects things done or omitted to be 
done. That is why with a view to con- 
tinue the operation of the law thus ex- 
pired that it is continued as respects 
things done or omitted to be done by 
applying the provisions of Section 6 of 
the General Clauses Act. If the words 
“shall not affect anything done or omit- 
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ted to be done” alone were there, the 
decision of the Supreme Court, in so far 
as Section 1 (3) of the Act is concerned, 
would have governed the case, but by 
applying Section 6 of the General Clauses 
Act, the expired Act was continued in 
operation in respect of acts already done 
or omitted to be done. ‘Thus read, Sec- 
tion 1 (3) produces the same result as is 
produced by the last words of Art. 358. 
Under both these provisions, the law so 
made during the emergency would con- 
tinue in operation as respects things done 
or omitted to be done. 


48. In this view, it is unnecessary 
to consider as to whether there was any 
necessity to make such a provision in Sec- 
tion 1 (3) of the Act in the presence of 
the last few words of Article 358. 


49. The said Supreme Court dezi- 
sion then considered, AIR 1959 Madh Pra 
93, to which we have made reference and 
distinguished it on the ground that in 
that case Section 6 of the General Clauses 
Act had been made applicable. It was 
observed “If Section 6 of the General 
Clauses Act had been applied, no doubt 
this complaint against the two accused 
for the offence punishable under R.132A 
of the Defence of India Rules could 
have been instituted even after the re- 
peal of that rule.” 


50. The Supreme Court also dis- 
tinguished, AIR 1947 FC 38 = 1347 
FCR 141, on the ground that “in that 
case the prosecution had been started 
before the Defence of India Act ceased to 
be in force, and, secondly the language 
introduced in the amended sub-section (4) 
of Section 1 of the Act had the effect of 
making applicable the principles laid 
down in Section 6 of the General Clauses 
Act, so that a legal proceeding could be 
instituted even after the repeal of the 
Act in respect of an offence committed 
during the time when the Act was in 
orce.” 


51. The distinction, therefore, 
which the Supreme Court makes is that 
when the operation of the Act is itself 
preserved as respects things done or 
omitted to be done, then fresh proceed- 
ings can be initiated even after the ex- 
piry of the temporary Act, whereas if 
the provision merely saves the things 
done or omitted to be done, then, it not 
only immunises the Officers for the acts 
done during the emergency but it saves N 
pending proceedings also. But it does 
not authorise new or fresh proceedings 
after the expiry of the temporary Act, 
unless of course the provisions of Sec. 6 
of the General Clauses Act are made ap- 
plicable or the Act itself provides for 
such a provision. 

52. The above said Supreme 
Court’s decision therefore far from doing 
any service to the petitioners does dis- 
tinct disservice to them. We are there- 
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fore satisfied that both under Art. 358 
as well as under Section 1 (3) of the Act, 
the operation of the Act itself is not 
affected by its expiry as respects things 
previously done or omitted to be done. 
The rights accrued and the liability in- 
curred are preserved and any investiga- 
tion, legal proceedings or remedy in re- 
gard to them may be instituted, continu- 
ed or any penalty, forfeiture or punish- 
ment may be imposed as if the temporary 
act was repealed by a Central Act. 


53. It is therefore difficult to 


agree with the view taken by the learned 
Judge that although the right to recover 


evaded premia survives the Act, the 
authorisation to determine the evaded 
premium expired with the Act. We also 


find it difficult to agree with the view 
that if the authorisation had been made 
in favour of a civil Court, collector or 
some other authority instead of the 
authorised officer under Section 7, the 
right to recovery of evaded premia could 
have been enforced. Since in our view 
the entire Act survives with respect to 
things previously done or omitted to be 
done during the time when the Act was 
fn force, the authorised officer under Sec- 
tion 7 survives or even authority to 
designate an officer under Section 7 sur- 
vives and such an officer can determine 
the evaded premia and the same can be 
recovered. 


54. It was then contended by Sri 
P. A. Choudhary that with the expiry of 
the Act a citizen is free to attack its in- 
competency under Art. 19 (1) (£) of the 
Constitution. No fresh proceedings to 
recover any amount from the petitioners 
can be initiated, according to him, as it 
will be contrary to Article 19 (1) (5. 


55. It is true that during a pro- 
clamation of emergency Article 19 is 
suspended so that the legislative and 
executive power of the State is free from 
the restrictions imposed by Article 19. 
However any law made during emer- 
gency ceases to have effect six months 
after the proclamation is revoked, except 
as to things done or omitted to be done, 
to the extent of the incompetency of 
Parliament and the State Legislatures to 
make it otherwise: vide Article 358. It is 
seen that while the principles of Parlia- 
mentary democracy and rule of law are 
kept unimpaired even in times of crisis, 
Constitution has endowed the executive 
and the legislature which a power to 
make law or to take an executive action 
free from the fetters which Article 19 
imposes. It cannot be denied that in 
times of grave national danger even the 
fundamental rights in regard to property 
can be interfered with. That is why 
although the emergency may be over the 
law may be required to be continued for 
the purpose of settling all the relevant 
matters in regard to things done or 
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omitted to be done during the emergency. 
Article 358 itself provides for such opera- 
tion of a law made during the emergency. 
The result of which is that in so far as 
the continuation of the law so made is 
concerned. Article 19 would continue to 
be in suspension with respect to things 
done or omitted to be done before such 
law ceases to have effect. No citizen is 
therefore permitted to attack the initia- 
tion of fresh proceedings under a law 
during emergency, the operation of which 
is continued, on the ground that it con- 
travenes Art. 19 of the Constitution. 

56. We do not find any substance 
in the argument that a proceeding for 
the determination of evaded premia 
would be violative of Article 31 of the 
Constitution. The Act does not in our 
view, suffer from any infirmity on the 
ground. The evaded premia relates to a 
period covered by a voluntary insurance 
policy although the Act in a way makes 
insurance compulsory. No reasons are 
shown or any authority cited in support 
of the argument that the Act which con- 
tinues to be operative after its expiry 
for a limited purpose becomes inconsis- 
tent with Article 31. 

57. We do not find any force in 
the contention that the provisions of the 
Act contravene Article 14. The conten- 
tion was that there is no classification of 
factories situated on the northern side 
border contiguous to China or Pakistan 
where the danger to the factories because 
of the enemy action was far greater than 
the factories situated in the southern 
part of the country. What is ignored in 
advancing this argument is that because 
of the aggression from China and Pakis- 
than the emergency was proclaimed and 
continued throughout the country. In 
these days of long range missiles and air 
attacks even at a long distance the con- 
tention that some parts of the country on 
such occasions would be in more danger 
than the others could have no substance. 
Any part of the country could be involv- 
ed in the enemy action nowadays at any 
moment. The definitions of ‘enemy’ and 
‘emergency’ ‘risks’ must also be borne in 
mind in this connection. It is true that 
Article 14 can be attracted in cases where 
objects, persons or transactions essential- 
ly similar are treated dissimilarly or 
where they are dissimilar are given a 
uniform treatment. In such cases dis- 
crimination may result. It is true that 
refusal to make a rational classification 
may itself in some cases operate as denial 
of equality. But can it be said in this 
case that a reasonable classification in 
regard to factories as suggested in the 
argument could have been made during 
emergency when proclamation was made 
applicable to the whole of India? We do 
not think that any such classification was 
permissible. It would not have been in 
any case reasonable classification and 
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would not have had a rational nexus with 


the object which the Act in issue 
seeks to achieve. 
58. It was not contended that 


even if the authorised officer now deter- 
mines the evaded premia, its recovery 
would not in fact relate to ‘insurance’ as 
the policy given for the relevant period 
had already expired. It was therefore 
argued that it was beyond the legislative 
competence of the Parliament to provide 
in the Act for the determination and re- 
covery of such amount as it does not fall 
within the purview of Entry 47 of the 
Union list which reads ‘insurance.’ 


59. The learned Judge thought 
that there is considerable force in this 
submission. But he considered it un- 
necessary to decide it in view of this con- 
clusion on the other question. 

60. Now, it is true that ordinarily 
insurance is an act of providing against 
a possible loss by entering into a contract 
with one who is willing to give assurance, 
that is, binds himself to make good such 
a loss, should it occur. In such a contract 
the chances of benefit are equal to the 
insured and the insurer. The first actual- 
ly pays a certain sum and the latter 
undertakes to pay a larger, if an accident 


should happen. See Wharton’s Law 
Lexicon. 
61. In Australian Steamship v. 


Malcolm, (1915) 19 CLR 298 at p. 327, 

it is observed: “Insurance is the act of 

providing against loss or damage which 

may be caused by contingent event such 

2 fire, marine, accident, death and the 
e.” 

62. These observations, as stated 
earlier, apply generally to insurance 
made under the Insurance Act. But even 
in such cases a contract of insurance is 
considered to be one of uberrima fidei 
and demands a full disclosure of all facts 
and circumstances affecting the risk and 
is vitiated by their non-disclosure whe- 
ther innocent or fraudulent. 


63. There can, however, be dif- 
ferent kinds of insurance, whether con- 
tractual or statutory. The insurance may 
be for a term of any period or for life. 
It may be in regard to life or property. 
It may be voluntarily done or done be- 
cause of some statutory provisions. In ail 
such cases, it will be an insurance and 
nothing else. Any law relating to such 
insurance would inevitably fall within 
the ambit of Entry 47 of List I. 

64. A legislation under this head 
would extend to provisions relating to 
dividends, publication of accounts, a 
value of policies, standard of policies, 
prescribing, investing, requiring deposits 
in money or in bonds preventing rate dis- 
crimination, limitation of risk and the 
like. See Wynes on legislative and execu- 
tive powers, page 144. 


A.I R. 


65. The said Entry is couched in 
wide terms. And it is now well settled 
that an Entry in the Constitution list 
should not be construed in a narrow or 
pedantic manner and that the construc- 
tion most beneficial to the widest possible 
amplitude of its power must be adopted. 
Any subsidiary or ancillary legislation, 
which is necessary for the exercise of 
the power of legislation on the particular 
subject, necessarily goes with it. 


66. What must follow from above 
is that the power to determine and col- 
lect evaded premia, whether during the 
subsistence of the policy or of the con- 
tract or the statute provides for its deter- 
mination and collection even after its 
expiry is included in the term insurance. 
And we have no doubt that these powers 
provided by the Act fall within thel 
ambit of Entry 47 of List I. It is true 
that because of a deliberate or uninten- 
tional undervaluation of insurable pro- 
perty after the expiry of the period of 
policy, the insured may be obliged to pay 
evaded premia without thereafter getting 
the benefit of any risk which was origi- 
nally involved. But it is the insured who 
has to blame himself for such a situation. 
The statute or even a contract as seen 
above creates an obligation on the insur- 
ed to get the property insured for a 
correct insurable amount. If he fails to 
discharge that obligation and if the 
statute makes provision for determination 
of the correct insurable value and permits 
the determination of evaded premia and 
allows its recovery as arrears of land re- 
venue, we fail to see how these provi- 
sions would not relate to the subject of 
insurance. We do not therefore experi- 
ence any difficulty in rejecting this con- 
tention. 

67. We are also not impressed by 
the argument that the right to recover an 
evaded premium is not a right ‘accrued 
within the meaning of Section 6 of the 
General Clauses Act. The decision re 
lied upon a Director of Public Works v. 
Ho Po Sang, 1961 Appeal Cases 901 can 
be distinguished very easily. In that case, 
on the relevant date the lessee did not 
and could not know whether he would 
or would not be given a re-building certi- 
ficate. He had not an accrued right to 
one, and accordingly had no accrued right 
to vacant possession of the premises. He 
had no more than a hope that a certificate 
would be given. The grant or refusal of 
such a certificate was in the discretion of 
the Director and the lessee concerned 
could not have claimed it as a matter of 
right. 


68. In the instant case, under 
Section 11 of the Act read with clause 13 
of the scheme and 3rd schedule, the 
authorised Officer is empowered to deter- 
mine the amount of evaded premia. After 
its determination, it would be recovered 


-i 


1971 


as arrears of Land revenue. The right 
to recover an evaded premium is thus a 
statutory right conferred on the Union 
Government. It may be that a proceeding 
to determine the amount evaded may 
have to be taken, but because of that it 
will not be correct to argue that the 
right to recover evaded premia is depend- 
ant upon the discretion of the authorised 
officer or that it is merely a hope of the 
Central Government to get the amount 
determined and not a right accrued. The 
right is there. What is required under 
the Act is its quantification and that 
alone is done by the authorised officer. 
Even assuming that in some proceedings 
the claim of the union may not be accept- 
ed by the authorised officer, but that 
hardly alters the real situation. If there 
are evaded premia, there is a right ac- 
crued which is prescribed and can be 
e ee even after the expiry of the 
ct. 


69. The last contention raised was 
that Section 3 (3) (c) of the Act is an 
excessive piece of delegated legislation. 
It is already seen that under that provi- 
sion the Central Government is empower- 
ed to prepare a scheme to secure that any 
premium under a policy is payable at a 
rate not exceeding 3% per annum of the 
sum insured as may be specified in the 
scheme. We have already noticed that the 
period of insurance is restricted to a 
quarter. The rate of premium is fixed 
by the Central Government for every 
quarter after consideration of the exist- 
ence of real risk, political situation and 
various other factors. The rate can in 
no case go beyond 3% and in fact it does 
not seem to have exceeded 1% under 
either of the schemes. It appears from 
the various notifications that starting 
with the rates of premium at twenty five 
paise per hundred rupees or part thereof 
ef the value of the assets insurable under 
the Emergency Risks (Factories) Insura- 
nce scheme and fifteen paise per hundred 
rupees or part thereof of the value of 
goods insurable under the Emergency 
Risks (Goods) Insurance Scheme for the 
first quarter of 1963, . the rates of pre- 
mium were gradually scaled down for 
the 2nd, 3rd and 4th quarter of 1963, those 
for the last quarter being ten paise for 
factory assets and six paise for goods. 
Having regard to the fact that there was 
no real risk the Central Government 
reduced the premium to nil in respect of 
policies in force as on 3lst December, 
1963 and retained only nominal premia 
rates not exceeding ten paise per hundred 
rupees for factories’ assets and six paise 
per hundred rupees for goods, for those 
becoming insurable for the first time on 
or after 1-1-1964 and for any increase 
in the value of insurable assets which 
had been insured earlier. The actual 
rates of premium were fixed at ten paise 
per hundred rupees for goods subject to 
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the payment of a maximum of rupees 
twentyfive in each case, for the quarter 
commencing from lst October, 1964. 
respect of the policies in force as on 
31-12-1963, where there was no increase 
in the value of the insured assets, no 
premium was payable but the cover of 
insurance was automatically extended. 
The aforesaid rates seem to have been 
continued upto 31st August, 1965. As a 
result of Fakistani Aggression, the Cen- 
tral Government fixed the rates per 
quarter at fifteen paise and ten paise per 
hundred rupees or part thereof respec- 
tively for the factories assets and goods, 
but the premia was payable at one third 
of these rates for the month of Septem- 
ber, 1965. These rates continued till 31st 
March, 1966. From the Ist April, 1966, 
the effective rates have again been re- 
duced to ‘nil’ and the same nominal rates 
introduced for the quarter January- 
March, 1964 have been reimposed. 

70. It will thus be seen that 
although a ceiling of 3% is fixed in the 
Act, in effect it never went beyond as 
stated earlier 1% in certain cases. But 
normally it never went beyond 25 paise 
per annum per hundred rupees. 

71. In W. A. No. 125 of 1968 and 
W. Ps. Nos. 3701 of 1967, 1116 and 1439 
ef 1968, D/- 6-3-1970 (Andh Pra), we had 
occasion to consider in detail permissible 
limits of delegated legislation. We have 
laid down certain principles for testing 
whether a particular piece of delegated 
legislation suffers from the vice of exces- 
sive delegation. It is not necessary to 
repeat what all was said there here. It is 
enough to say that if we keep in view 
those principles, it would not be difficult 
to reach the conclusion that the provi- 
sion in question does not suffer from the 
vice ef excessive delegation. First of 
all, the maximum is prescribed by the 
Parliament and secondlv. the authority 
is given to the Central Government, 
which is responsible to the Parliament. 
It is alse seen that any scheme prepared 
under the Act or, notification issued, has 
to be laid on the table of both the Houses 
for a number of days. The Parliament 
has retained with itself the power to 
annul or modify or even not to bring 
the scheme into force. The power of 
judicial review always exists and if it is 
found that a particular rate is fixed un- 
reasonably in the sense in which that 
term is used in administrative law, it can 
always be struck down. We have already 
noticed that it does not appear to be the 
intention of the legislature to make the 
Emergency Risks Insurance Acts a mea- 
sure ef fiscal levy. The Act, the Scheme 
and the Third Schedule in our view, not 
only prescribe the standard but provide 
sufficient guidance for the exercise of the 
delegated legislation. The safeguards 
and control serve as effective check on the 
exercise of the said delegated power. In 
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these circumstances we are not satisfied 
that the impugned provisions suffer from 
the infirmity of excessive delegation. 


72. The result of the foregoing is 
that the authorised officer is entitled to 
determine the evaded premia under Sec- 
tion 11 read with clause 13 of the scheme 
and the Third Schedule of the Act. But 
before he does so, he is bound to issue 
and serve notices upon the concerned 
persons and after providing them rea- 
sonable opportunity of being heard ac- 
cording to the provisions of the Act, 
Scheme and Third Schedule dispose of 
the claims. Admittedly, the notices issu- 
ed in these cases are not notices issued 
by the authorised officer for the purpose 
of determining the evaded premia; and it 
is plain that before such determination 
fs made, no amount can be unilaterally 
determined by any other officer which 
can be recovered as arrears of land reve- 
nue. The same observation applies to the 
cases under the Goods Act. We are assur- 
ed by the learned Advocate General who 
appeared for the Central Government 
that the authorised officers would issue 
proper notices and provide reasonable 
opportunity before the amount of evad- 
ed premia is determined. In that view of 
the matter, the validity of the notices im- 
pugned in the -several writ petitions 


epee were issued was not further press- 
e 


73. Subject to the aforesaid 
observation, the writ appeals are allowed 
and the writ petitions are dismissed with 
costs Advocate’s fee Rs. 100/- in each of 
Kea appeals and in each of the writ peti- 

ons. 


Order accordingly. 
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Mohammad Jaffer Ali, Appellant v. 
R Eelecware Rao and others, Respon- 
dents. 


C. C. C. A. No. 69 ae 1965 and Cross 
Objections, D/- 2-11-1970 

(A) Houses and Rents — A. P. Build- 

s (Lease, Rent and Eviction) Control 
nee (15 of 1960), S. 2 (ii) (b) — Cinema 
theatre equipped with projector and 
sound equipment is a “building” and the 
lessee of such a building is a tenant 
liable to be evicted only under provisions 
of the Act and not by a civil suit — Case 
law discussed. (Paras 12, 29) 


The expression “any fittings affixed 
by the landlord for use in such house” 


includes apparatus and machinery. Thus 
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if apparatus is fixed in the building for 
use therein it becomes a fitting - within 
the meaning of the Act. A cinema 
theatre is nothing but a large house with 
furniture supplied and cinema apparatus 
and other accessories affixed therein. e a 


(Par: y 

(B) Civil P. C. (1908), O. 6, R. 17 — 
When the Full Bench has remitted case 
for its final disposal, plaint cannot be 
allowed to be amended which will have 


the effect of getting over Full Bench 
judgment. (Para 31) 
Cases Referred: Chronological Paras 


(1970) 1970-2 Andh WR 112 = 1970 

Ren CR 828, Ramanathan v. 

Setha Maha Lakshmi 27 
(1969) 1969-1 Mad LJ 153 = 1969 

Ren CJ 236, Nanda Rao v. Lakshe 

manaswami Mudaliar 28 
(1966) AIR 1966 Ker 244 (V 53) = 

ILR (1966) 1 Ker 359 (FB), 

Govindan v. Kunhilekshmi 


Amma 
(1965) ATR 1965 SC 716 (V 52) = 
1965 MPLJ a Uttamchand v. 
S. M. Lalw: 6, 28 
(1964) 68 Cal PWN 1136, D. S. Jain 
v. Meghamala Roy f 
ne AIR } 
(V 46) = ILR (1958) Andh “Pra 
509, Amritlal N. Shah v. Anna- 


purnamma 
(1957) AIR 1957 SC 309 (V 44) = 
1957 SCR 20, Karnani Properties 
td. v. Miss Augustine 19, 23, 27 
(1957) TAIR 1957 Andh Pra 619 
(V 44) = 1956 Andh WR 1093, 
Venkayya v. Venkata Subba Rao 


6, 18, 19 
{1958) ATR 1953 Cal 149 (V 40), 
Kali Prasad v. Jagadish Pada 21, 22 
(1953) ATR 1953 Mad 650 (V 40) = 
1952-2 Mad LJ 221, J. H. Irani v. 
a a Pl. P. Chidambaran Chet- 


a9 


17 
fons) AIR 1953 Sau 113 (V 40) 
Karsandas v. Karsanji 19, 20 
(1950) ATR 1950 Mad 384 (V 37) = 
(1949) 2 Mad LJ 694, Raja Chetty 
v. Jagannathadas Govindas 
Jaleel Ahmed = Aziz Ahmed 


cera for Appellant; N. Rajeswara Rao 
and A . Satyanarayana Rao, for Respon- 
dents. 

SAMBASIVA RAO, J.:— “Whether a 
Tessee of a cinema theatre is a tenant, 
and not liable to be evicted otherwise 
than under the Act.” 


2. This is the question which has 
been referred to a Full Bench by Venka- 
tesam and A. D. V. Reddy, JJ. The Act 
concerned is “the Andhra Pradesh Build- 
ings (Lease, Rent and Eviction Control} 
Act (XV of 1960).” 

3. The facts are simple and are 
not in dispute. A cinema theatre situate 
in Seidabad, Hyderabad City, known as 
“Sorat Talkies” was given on lease by. 
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the vendors of the plaintiffs to the de- 
fendant on 7-1-1960 under a lease deed, 
marked as Ex. A-2. That lease was 
initially to be for a period- of three years. 
The defendant, however, had the option 
to extend the lease by another two years. 
The plaintiffs purchased the cinema house 
trom the lessors under the sale deed, 
Ex. A-1, dated 4-7-1963. By his letter, 
Ex. A-4 of 11-7-63, the defendant attorn- 
ed the lease in favour of the plaintiffs 
and since then was paying the rent to 
them alone. The defendant exercised 
the option and extended the lease period 
by two years. . Even the extended period 
came to an end by 10-1-1965, because the 
defendant had been put in possession of 
the demised premises on 11-1-1960 in 
pursuance of Ex. A-1. 

The defendant was to deliver posses- 
sion to the plaintiffs on 11-1-1965 accord- 
fing to the terms of the lease, but did not 
do so. The plaintiffs filed a petition 
under the Act for eviction, but for rea- 
sons not now disclosed, it was withdrawn 
by them. It is stated by the defendant 
that the withdrawal had taken place 
even before he had filed his counter and 
the said statement is not denied. It can 
therefore, be safely inferred that the 
eviction petition had been withdrawn by 
the plaintiffs on their own initiative and 
not on account of any objection raised 
the defendant. Soon after the withdrawal 
of the petition, they filed the present 
suit on 24-4-1965 for eviction of the de- 
fendant from the demised premises, for 
possession of the premises with the 
machinery in working condition, for re- 
covery of a sum of Rs. 6666-66 towards 
damages for use and occupation for the 
period from 11-1-1965 to 24-4-1965, and 
damages for the future period from the 
date of the suit. It was alleged in the 
plaint that the lease in question was a 
composite lease of a cinema theatre with 
machinery and equipment including pro- 
4ectors for running cinematograph pic- 
tures and was, as such, outside the scone 
of the Act. On the other hand, the de- 
fendant averred that a civil Court had 
no jurisdiction to entertain the suit for 
eviction and the lease came within the 
purview of the Act. The lower Court 
held that what was leased out to the de- 


fendant was the theatre along with its 
accessories solely for the purpose of 
running a cinema business. Since only 


cinema business was leased out for the 
purpose of exhibiting the films in the 
theatre for a particular period, the Act 
would not govern the lease and conse- 
quently the reliefs of eviction and posses- 
sion came within the purview of the 
ordinary Civil Court. Having taken that 
view, the Court below decreed the suit 
with some damages for use and occupa- 
tion. Aggrieved by the said decision, the 
defendant brought the matter in appeal 
to this Court and while hearing that ap- 
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peal, our Jearned brethren have referred 
the above said question for the opinion 
of a Full Bench. 

4, Learned counsel for the appel- 
lant argues that the Lower Court has 
laboured under a misapprehension that 
the demise is one of a running business. 
In this reading of the lease deed, it is 
none other than a demise of the theatre 
with its appertaining structures, furniture 
and fittings like film projector etc. The 
learned counsel for the respondents, howe 
ever, endeavours, to sustain the conclu- 
sion of the Court below and to maintain 
mat the lease is outside the scope of the 


5. It is thus necessary to refer to 
the material clauses of the lease deed. 
It starts with saying in clause (1) that 
the lessors were the absolute and exclu- 
sive owners of the cinema theatre. 
Clause (2) then recites that the parties 
have agreed to enter into a lease in res- 
pect of the theatre, known as Jagath 
Talkies, inclusive of its machinery-in good 
working order, furniture, hotel, pan shop, 
cycle stand and the entire area in the 


theatre. The rent fixed for the first two 
years of the lease was Rs. 1000/- per 
month. In case profits Increased consi- 


derably, the rent also would be enhanced 
for the third vear by Rs. 150/- per month. 
The enhanced rent shall continue for the 
extended period, if the lessee opted to 
such an extension. The lessors them- 
selves were liable for the payment of the 
property-tax. and it was also their res-. 
ponsibility to attend to the maintenance 
of the building of the theatre, once in two 
years. Likewise, the lessors undertook 
the task of keeping the machinery of the 
theatre in good working order and if the 
expenses of such repairs exceeded Rs. 50, 
they themselves should bear them. If 
the theatre was “closed by the Govern- 
ment under any objection and for any 
other reason whatsoever,” the lessors had 
no right to receive the rentals for the 
period of closure and further, they alone 
were liable to meet the costs incurred to 
remove the objection and to reopen the 
theatre. It is significant that no schedule 
was attached to this lease deed. Another 
important feature of the lease deed 
should also be mentioned here. Time and 
again, the deed refers to the lease of a 
theatre. For instance, clause (3) which 
dealt with delivery of possession to the 
lessee said that “the theatre shall be 
delivered to the lessee by the lessors on 
Lith day of January, 1960.” Similarly, 
clause (4) declares that “the period of 
lease of the said theatre shall be three 
years”. Likewise, clause (5) also refers 
to the lease as one of a theatre. The 
parties took care to place the responsibi- 
lity of maintaining the buildings on the 
lessors. 

6. From these recitals and fea- 
tures of the lease, it is difficult to infer 
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that the demise is one ofa business. 
Significantly, nowhere in the lease deed 
the word ‘business’ is mentioned. Had 
the parties intended to deal only with the 
business, and not with the theatre as 
such, it is natural and logical to expect 
them to refer to the ‘business’ which was 
intended to be leased out. The absence 
of any reference in the lease deed to the 
good-will, which is always a necessary 
concomitant of a business, is very mean- 
ingful. The plaintifis would have the 
Court believe that what was leased out 
was a running cinema which the previous 
owners had been running prior to the 
lease and therefore it was as of a running 
business the demise was contemplated. If 
such were the case, one would expect the 
parties to also agree about the producers 
and distributors of films with whom the 
lessors had been doing business and from 
whom they were getting films for exhibi- 
tion in the theatre. Not even the film 
that was being exhibited at the time of 
delivery to the lessee is mentioned in the 
deed. On the other hand several clauses 
in the lease deed in general and clause (2) 
in particular make the position very 
plain, that what was demised was the 
theatre along with its machinery, furni- 
ture, hotel, pan.shop, cycle stand and the 
entire area under the theatre. We have 
therefore no hesitation to construe the 
lease as essentially a demise of the build- 
ing known as Jagath Talkies and the area 
covered by it with the accessories like 
furniture and machinery. It is its domi- 
nant part that decides the character of a 
demise. (Vide Venkayya v. Subba Rao, 
ATR 1957 Andh Pra 619 and Uttamchand 
v. S. M. Lalwani, AIR 1965 SC 716). 

T. Learned Counsel for the plain- 
tiffs-respondents, however, places great 
stress on the provision for enhanced rent, 
in case the lessee gained considerable 
profit from the third year onwards. He 
also emphasises on clause (2) whereunder 
the responsibility of removing all objec- 
tions and keeping the theatre going is 
placed on the lessors. According to the 
learned counsel, these two features of 
the lease clearly lead to the conclusion 
that it is a demise of a business. We 
fail to understand how this inference 
follows from these two clauses. It is not 
unnatural for the parties to agree to pay 
and receive enhanced rents, if the circum- 
stances changed. It is not uncommon for 
the rents being increased or decreased, if 
there is a material change in the circum- 
stances in which the demised premises 
are leased. In fact, the Act itself pro- 
vides for such adjustments in rents and 
also for fixation of fair rent. Nor the 
provision making the lessors responsible 
for removing all objections raised by the 
Government or arising from any other 
source leads to the inference that the 
cinematograph business is intended to be 
leased out. The theatre was taken on 


lease by the defendant for putting it te 
use. It is, therefore, reasonable to assume 
that the parties had agreed to put the 
loss on the shoulders of the lessors if the 
theatre had to be closed down for reasons 
for which they were responsible. We 
are, therefore, clear in our mind that 
these two clauses do not make the demise 
a lease of the business. 


8. The plaintiffs themselves do 
not appear to have understood the lease 
in that way, at any rate, till they filed 
their plaint, because nowhere in the 
plaint they said that the business was 
leased out. Time and again, they stated 
in the plaint that the suit was filed for 
recovery of possession of the leased pre- 
mises, after evicting the defendant there- 
from. The schedule to the plaint, signi- 
ficantly, describes the property leased as 
only the premises bearing certain muni- 
cipal numbers known as Jagath Talkies 
together with buildings, theatre erec- 
tions, constructions, out-house, compound 
walls, machinery, furniture, electric 
installations, fittings, telephone etc. This 
description of the leased property sets 
the controversy at rest. Indisputably, the 
plaintiffs were averring in their plaint 
that what they had leased out was only 
premises with its machinery, furniture 
and fittings and not the business. Indeed, 
in paragraph 7 they stated clearly that 
the demise was a composite lease_ of a 
cinema theatre with machinery. Having 
said so, they cannot afterwards turn 
round and contend that it was a lease of 
a business. That contention was obvious- 
ly an afterthought, probably advanced 
for the first time during the trial of the 
suit. For these reasons, we reject the 
contention of the plaintiffs-respondents 
that the lease is cutside the scope of the 
Act, because it was a demise of a busi- 
ness. 

9. The second ground on which 
the lease was said to be outside the pur- 
view of the Act is that the demise is not 
merely of a structure and furniture but 
is a composite one including the cinema 
apparatus like the projector and sound 
equipment. It is, therefore, contended 
that what was leased out is not a ‘build- 
ing’ within the meaning of Section 2 (iii). 
of the Act. In other words, the conten- 
tion is that the letting out of the cinema 
apparatus also along with the structures 
made a vital difference end excluded the 
demise from the meaning of the word 
‘building’. It is, therefore, necessary to 
read the definition of the word ‘building’ 
contained in the Act which is in the 
following terms: 

"Section 2 (iii). ‘Building’ means any 
house or hut or part of a house or hut 
let or to be let separately for residential 
er non-residential purposes and in- 
cludes— 

(a) the gardens, 
out-houses, if any, 


grounds, garages and 
appurtenant to such 
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house, hut or part of such hose or hut 
and let or to be let along with such 

bouse or hut or part of such house or 
ut; 

(b) any furniture supplied or any 

fittings affixed by the landlord for use in 
such house, hut or part of a house or hut, 
but does not include a room in a hotel or 
boarding house.” 
Briefly stated, the argument for the land- 
lords is that apparatus and machinery are 
not mentioned in this definition and if 
they are included in any demise, such 
lease would be outside the scope of the 
definition. On the other hand, it is argu- 
ed for the tenant that the words “any 
fittings affixed by the landlord for use in 
such house” should be taken to include 
machinery and apparatus also and conse- 
quently a cinema theatre comes within 
the ambit of the definition. Thus the 
words “any fittings affixed by the. land- 
lord for use in such house” have become 
crucial in deciding the question. 

10. The present Andhra Pradesh 
Buildings (Lease, Rent and Eviction) 
Control Act, came into force on 21-4-1960. 
Formerly, the Andhra Area of the State 
of Andhra Pradesh was governed by the 
Madras Buildings (Lease and Rent Con- 
trol) Act, 1949 and the Telangana Area 
by the Hyderabad Houses (Rent, Eviction 
and Leases) Control Act of 1954. The 
Madras Act of 1949 came in the place of 
a similar Madras enactment of 1946. In 
both the earlier Madras Acts the defini- 
tion of a building did not contain the 
words “or any fittings affixed.” The pre- 
sent Act introduces these words in the 
definition: after the words “furniture sup- 
plied” and before the words “by the land- 
lord.” The definition in the former 
Hyderabad Act, however, was identical 
with the definition contained in S. 2 (iii) 
of the present Act. In the statements of 
the objects and reasons of the new Act it 
is explained : 

“In order to secure uniformity in the 
administration of the law on the subject, 
it is necessary to have unified law appli- 
cable throughout the State. The Govern- 
ment have, therefore, decided to integrate 
both the Acts. They have also decided to 
take the- opportunity to incorporate some 
new provisions in the law so as to over- 
come certain difficulties experienced in 
the working of the existing Act. The Bill 
is intended to give effect to the above 
decisions.” 

Then, in bringing about uniformity, 
the Legislature has added the words “or 
any fittings affixed” to the definition. 
The preamble to the Act was made not 
only to control rents of buildings, but 
also to prevent unreasonable eviction of 
tenants therefrom. The Act deals with 
not only residential buildings, but also 
non-residential buildings. Besides, the 
definition of the word “building” takes 
within its, purview gardens, grounds, 
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garages and out-houses, if any, 
nant to the house, hut or part of the 
house or hut. Further, it included any 
furniture supplied or any fittings affixed 
by the landlord for use in the house, or 
hut. At the same time, the definition. 
also has taken care to declare that a 
building, within the meaning of the Act, 
does not include a room in a hotel or a 
boarding house. The exclusion of a room 
in a hotel or a boarding house is in our 
view very meaningful in the context it 
occurs. It denotes that barring a room in 
a hotel or a boarding house, all tenancies 
in respect of structures came within the 
ambit of the definition. It is, therefore, 
reasonable to infer that the intendment 
of the Act is to confer wide amplitude on 
the word ‘building’. 

11. Further, the words “any house 
or hut or part of a house or hut” occur 
throughout Section 2 (iii) and the scope 
of the definition is formulated around 
and with reference to these words. It 
is, therefore, reasonable to infer that in 
order to have a ‘building’ within the 
meaning of the definition, there should 
be a house, hut or part of such house or 
hut in the first place. The word ‘house’ 
is not defined in the Act. It is not per- 
missible to restrict its meaning to resi- 
dential premises only, for the very 
obvious reason that the Act deals not 
only with residential but also non-resi- 
dential structures. Generally, the word 


appurte- 


‘house’ has very wide import. Oxford 
dictionary defines it as “building for 


human habitation or occupation, building 
for keeping animals or goods; audience in 
theatre; performance in theatre ete, 
“while the chambers Dictionary defines 
the word as “a building for dwelling in: 
a building in general: a dwelling place: 
an inn: a public House: a house-hold...... 
a trading establishment: a legislative or 
deliberative body or its meeting place: a 
convent: a school boarding nouse 
an audience, auditorium or perform- 


ance.” Thus, from the use of the 
word “house,” the wide range 
of the definition of a building can be 


easily understood. When along with the 
house, huts and all accessories including 
other structures, vacant sites, furniture 
and fittings for use in the house are in- 
cluded in the definition of a building: the 
Act takes within its sweep all tenancies 
relating to structures. 

12. The introduction of the words 
“any fittings affixed” which did not occur 
In the previous definition of the Madras 
Acts, certainly enlarges the scope of the 
definition and brings it on par with the 
definition contained in the Hyderabad 
Act. The meaning of the word “fittings” 
is given in the Oxford Dictionary as “fix- 

e, apparatus, furniture.’ Stroud 
states the meaning of the word thus: 

“1. Fittings for gas, includes all the 
apparatus for the supply or consumption 
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of a inleuding gas stoves used for 


heatin; 

“Water supply fittings fixtures and 
fe up.” 
The word “fixtures” is said by Stroud as 
having no precise legal meaning. The 
learned author says: 

“It is used by different writers to 
express different meanings; but it is 
always applied to articles of personal 
nature which have been affixed to land. 
In its most extensive sense it means any- 
thing annexed to the freehold in such a 
manner as to become parcel of it.” 

by 


roceeding on the lines formulated 
these meanings of the word “fittings,” it 
is manifest that it is so extensive that it 
takes its amplitude anything 
annexed to the house or hut or part of a 
house or hut. Even apparatus, if it is 
fixed in the building for use therein, be- 
comes a fitting within the meaning of the 
Act. Therefore, if a house which con- 
i apparatus is leased out, 
there is no reason to exclude it from the 
definition of the “building” contained in 
the Act. A cinema-theatre is nothing 









and cinema apparatus and other acces- 
j It is reasonable 
thərefore to construe the definition as in- 
clusive of a cinema theatre. 


i 13. If that is so, learned counsel 
for the plaintiffs-respondents argued that 
even a factory and an industrial establish- 
ment would become ‘a building’ within 
the meaning of the Act and would be 
governed by it. It is not possible to lav 
down a hard and fast rule in such 
matters. Each case will necessarily de- 
pend upon its own circumstances and the 
subject-matter of the lease. If, for 
instance, machinery is the main and 
essential part of the demise, certainly it 
will not be a lease of a building within 
the meaning of the Act. If, on the other 
hand, the parties intend by the lease to 
have a demise of a house or part of a 
house mainly, and incidentally include 
its furniture, equipment, fittings and ac- 
cessories, then clearly it would be a 
lease of a building within the meaning of 
the Act. It is obvious that each case will 
have to be judged individually according 
to its terms and in the light of the provi- 
sions of the Act. 


_ 14 Sri Rajeswara Rao appearing 
for the landholders-respondents contends 
that some of the provisions of the Act 
would not be compatible with ihe con- 
struction of the word ‘building’ as ir clu- 
sive of a cinema theatre. As illustrations 
of this argument he has pointed out Sec- 
tions 4 (4), 12, 14 and 19. Section 4 deais 
with determination of fair rent. Sub-sec- 
tion (4) thereof refers to the rates that 
are to be allowed for non-residential 
buildings. It says that if the rate of rent 
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or rental value referred to in sub-sec. (2). 
does not exceed fifty rupees per mensem, 
an increase not exceeding 56} per cent on 
such rate or rentrl value and if the rate 
of rent or rental value exceeds fifty 
rupees per mensem, an increase not 
exceeding 75 per cent on such rate or 
rental value, can be allowed. Fixation 
of fair rent on this basis for cinema 
theatre also is not difficult. There is no 
doubt that the same principles can be ap- 
plied to cinema theatre as well. Sec- 
tion 12 provides for recovery of posses- 
sion of a building by landlord for re- 
pairs, alterations etc. Like other build- 
ings, recovery of possession of cinema 
theatres also can be sought under Sec- 
tion 12. There does not appear to be 
any impediment in the way- Section 14 
declares that no landlord shall without 
just or sufficient cause, cut off or with- 
hold any of the amenities enjoyed by the 
tenant. How a cinema theatre could be 
different from other varieties of build- 
ings in this respect is not pointed out. 
Likewise, the applicability of Section 19 
fo cinema theatres is easily conceivable. 
There is nothing in the way of tenants 
invoking Sec. 19 to their aid and making 
such repairs as are permissible under law 
to a cinema theatre. He thus fails to see 
how the above provisions are incongruous 
with the construction of Section 2 (iii) as 
including a cinema theatre. 


15. Now coming to the decided 
cases, they were not of one view even 
before the Act of 1960 was made and the 
words ‘any fittings affixed’ were incor- 
porated in the definition. Though these 
words were in the definition of the build- 
ings contained in the Hyderabad Act, if 
appears, that there are no decided cases 
construing that definition. We, are, there- 
fore, left with the Madras decisions alone. 


16. The first of them is Raja 
Chetty v. Jagannathadas Govindas, (1949) 
2 Mad LJ 694 = (AIR 1950 Mad 284). 
This is a case which arose under the 
Madras Act (XV of 1946) and was con- 
cerned with a lease of a cinema theatre 
with furniture, fittings, talkies equip- 
ment, machinery etc. One of the terms 
of the lease agreement was that the reat 
should be paid each month before the 
10th of the succeeding month and if the 
rent remained unpaid for two tenancy 
months after it became payable the land- 
lord was free to re-enter the premises. 
The argument advanced in the case was 
that the parties knew or must be deemed 
to have been aware of the provisions of 
the Madras Act (XXV of 1949) and it was 
open to them to enter into a contract 
containing terms manifestly incon- 
sistent with the provisions of the Act, 
and there was nothing illegal in such a 
course. The Court upheld this contention 
and held that the parties must be pre- 
sumed to have known of the provisions of 
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the Act and contracted out of the terms 
of the Act. While saying so, the learned 
Judges further held that the Act was nut 
applicable as the lease was not one of a 
mere building and furniture only. The 
learned Chief Justice observed that the 
lease was of a talkie house with every 
thing that is necessary to run cinema 
shows and to split up such a composite 
Jease as this into separate contracts of 
lease and hire is to destroy it altogether. 
But, it should be noted that this view 
was adopted, when the definition of the 
expression ‘building’ did not contain the 
ae ‘any fittings affixed by the land- 
ord. 


li. Even then, in the Gaiety 
Theatre case, AIR 1953 Mad 650, another 
Division Bench of the same Court ex~< 
pressed the opinion that where the object 
of the lease was to run the cinema busi- 
ness in the buildings then in existence 
together with the other buildings used as 
booking offices, office rooms, garages, 
latrines and so on, it is impossible ta 
escape the conclusion that what was let 
was a ‘building’. 

18. The High Court of Andhra 
Pradesh considered the question on more 
than one occasion before the new Act 
was enacted. In Venkayya v. Subba 
Rao, AIR 1957 Andh Pra 619, a Division 
Bench was considering whether the lease 
of a factory comprising of site, building 
and machinery in building came withia 
the purview of the Madras Buildings 
(Lease and Rent Control) Act of 1949. 
While holding that the provisions of the 
Act do not govern the rights of the 
parties under a lease of a running factory 
comprising costly machinery intended to 
be used for and manufacture of oil, the 
learned Judges laid down the rule that— 


“The question in each case would be 
what is the dominant part of the demise 
and what is the purpose for which the 
building was constructed and let out.” 
It should be noted that Viswanatha 
Sastry J., described the lease as one of a 
running factory comprising costly machi- 
nery intended to be used in the manufac- 
ture of oil. Such a lease was construed 
as being outside the scope of the Rent 
Control Act of 1949. 

19. Another Division Bench of 
this Court consisting of Umamaheswaram 
and Krishna Rao, JJ. (it should be noted 
that the latter learned Judge was a 
member of the Bench which decided AIR 
1957 Andh Pra 619 (supra)), had to consi- 
der whether a lease of a talkie house will 
come within the definition of the expres- 
sion ‘building’ occurring in the Madras 
Act (XXV of 1949). That is Amritlal N. 
Shah v. Annapurnamma, AIR 1959 Andh 
Pra 9 = ILR (1958) Andh Pra 509. The 
learned Judges, following the  earlicr 
decisions of the Madras High Court held 

t the lease of a cinema did not come 
1971 Andh. Prali W C17 


Mohd. Jaffer Ali v. S. R. Rao (FB) (Sambasiva Rao J.) [Prs. 16-22] A. P. 161 


. . 


within she purview of the Madras Act 25 
of 1949. The learned counsel appearing 
for the landlord in that case brought to 
the notice of the learned Judges a deci- 
sion of the Saurashtra High Court -in 
Karsandas v. Karsanji, AIR 1953 Sau 
113, and that of the Supreme Court in 
Karnani Properties Ltd. v. Miss Augus- 
tine, AIR 1957 SC 309. In the said two 
cases, the Courts were considering tha 
scope of a definition which included the 
words “fittings affixed by the landlord”. 
Umamaheswaram J., distinguished the 
two cases by pointing out that the defini- 
tions of ‘premises’ in the Statute which 
the Supreme Court as well as the High 
Court of Saurashtra had to consider, in- 
cluded not only furniture but also fittings 
etc. Since those words did not occur ia 
the Macras Act, the learned Judge stated 
that the ceses were distinguishable froin 
the one before them. From these observa- 
tions it is reasonable to infer that had 
these words so occurred in the Madras 
Act alsc, the learned Judges would have 
taken a different view and held that a 
cinema theatre also was covered by the 
definition of a ‘building’ 

20. In AIR 1953 Sau 113, the 

Saurashtra High Court had to decide the 
question as to whether a lease of a talkie 
house came within the definition of the 
expression ‘premises’ contained in ithe 
Bombay Rents, Hotel and Lodging, House 
Rates Control Act, 1947. The definition 
there, in addition to being analogous io 
the definition in the Madras Act, further 
contained the words ‘also including any 
fittings affixed to such building or part of 
a building for the more beneficial enjoy- 
ment thereof’. 
The learned Judges held that the lease of 
the theatre which included furniture, 
electric fittings and also a generator for 
generating electricity came within the 
scope of the expression ‘premises’ occur- 
ring in the Bombay Act. 

21. Kali Prasad v. Jagadish Pada, 
AIR 1953 Cal 149, is another case where 
a similar view was taken by the Calcutta 
High Court. In that case, the High Court 
was construing the expression ‘premises’ 
contained in Section 2 (8) of the West 
Bengal Premises Rent Control (Tempo- 
rary Prcevisions) Act, 1950. In clause (5) 
of Section 2 (8) occurred the words ‘any 
furniture supplied or any fittings affixed 
by the landlord for the use of the tenant 
in such tuilding or hut or part of a build~ 
ing or hut.’ In the light of this defini- 
tion, the Court held that a cinema house 
with its furniture and talkie equipment 
came within the purview of the Rent 
Control Act. 

22. This view was approved and 
reiterated in a later decision of a Divi- 
sion Bench of the same Court in D. S. 
Jain v. Meghamala Roy, (1964) 68 Cal 
WN 1136. Mukerjee J., speaking for the 
Bench observed: 
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“Where the letting is of a furnished 
and well equipped cinema show house 
and tke building, the furniture and the 
machines and machineries etc. all cou- 
stitute its essential and integral parts or 
components, thev cannot be regarded 
separately or as distinct or different uniis. 
They are linked up together by the lease 
itself and the entire lease is the lease of 
a ‘premises’ under the W. B. Premises 
Tenancy Act. The mere fact that the 
different parts or components belong to 
different persons, who granted the lease 
as joint lessors would not affect the posi- 
tion under the Act.” 

It should be noted that the material part 


of the definition of ‘premises’ occurring 
in the West Bengal Premises Tenancy 
Act, so far as this point is concerned, 


was the same as the definition in the 1950 
Act, which was construed in the earlier 
Kali Prasad’s case, AIR 1953 Cal 149. 

23. The Supreme Court itself con- 
sidered the scope of the expression ‘pre- 
mises’ defined in Section 2 (8) of the 
West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1950 in AIR 
1957 SC 309. As we said, the definition 
in S. 2 (8) materially tallies with the 
definition contained in the Andhra Pra- 
desh Act and in addition contains the 
words “any fittings affixed by 2 land- 
lord for the use of the tenant..... 


The landlord in that case had let a num- 
ber of flats for accommodation and shop 
rooms and that the tenant of each cf 
those tenements had a separate bath-room 
and a covered verandah, and there were 
also fans, plug points, towel racks, besides 
a basin, a commode and glass shelf, etc. 
The landlord, according to the terms of 
the lease, had to supply, without any 
additional charge, electrical energy for 
consumption by the tenant for the use of 
lamps, fans, radio, ovens for cooking etc. 
The tenants applied under Section 9 of 
that Act for fixation of fair rent. The 
landlord resisted that claim on the ground 
that the Act did not apply because the 
petitioners could not be considered to be 
‘tenants’ of ‘premises’ as defined in Sec- 
tion 2 (8). Apparently the contention was 
that the expression ‘premises’ did not in- 
clude tenements with special facilities 
and conveniences of the nature supplied 
by the landlord. Sinha J., (as he then 
was) speaking for the Court, dealing with 
this argument of the landlord, observed 
at page 311: 

“The definition of ‘premises’ set out 
above is in very wide terms and includes 
not only gardens, grounds and out houses, 
if any, appertaining to a building or 
part of a building. but also furniture sup- 
plied by the landlord for the tenants’ use 
and any fittings affixed to the building, 
thus indicating that the legislature was 
providing for all kinds of letting. The 
definition of ‘premises’ and ‘hotel or 
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lodging house’ between them almost 
exhaust the whole field covered by the 
relationship of landlord and tenant, sub- 
ject to the exceptions noted in the defini- 
tion of premises.” 

The learned Judge, 
passage, later observed 

“Under this head the question re- 
duces itself to this; whether if by a 
stipulation between the landlord and the 
tenant the landlord agrees to provide for 
additional amenities like electric power 
for consumption and such other facilities, 
the case is taken out of the operation of 
the Act. The Act is intended “to make 
better provision for the control of rents 
of premises”. It has defined ‘premises’ in 
very wide terms, as pointed out above. 
Hence it is difficult, if not impossible, to 
accept the contention that the legislature 
intended the provisions of the Act tg 
have a limited application depending 
upon the terms which an astute landlord 
may be able to impose upon his tenanis. 
In order fully to give effect to the provi- 
sions of the statute, the Court has to 
give them the widest application possible 
within the terms of the statute. Having 
those considerations in view, we do not 
think that the supply of the amenities 
aforesaid would make any difference to 
the application of the Act to the premises 
in question.” 

These observations, in our opinion, give 
full support to the view we have taken. 

24, A Full Bench of the Kerala 
High Court in Gcevindan v. Kunhilekshmi 
Amma, AIR 1966 Ker 244, expressed a 
similar view. The word ‘building’ was 
defined in Section 2 (1) of the Kerala 
Buildings (Lease and Rent Control) Act 
of 1959 and was amended by Act 29 of 
1961. That definition is practically iden- 
tical with the definition in the Andhra 
Act of 1960 and includes the words ‘any 
fittings affixed by the landlord.’ Vaidia- 
lingam J., speaking for the Full Bench, 
after an elaborate review of the entire 
case law, expressed the-view that the 
lease of a cinema theatre including furni- 
ture, fittings, electrical installations, 
machinery and equipment came within 
the ambit of the definition. This fuliy 
accords with the view we are now 
taking. 

25. Learned Counsel for the land- 
lords, however, attempis to distinguish 
this case by pointing out that the legis- 
lature introduced the words “or any 
fittings affixed” in clause (b) of sub-sec- 
tion (1) of Section 2 of the Kerala Act by 
the amendment Act 29 of 1961, the de- 
clared object of which was to include 
cinema theatres also and bring them 
within the ambit of the Act. In view of 
this stated object, the ambit of the Act 
was wide enough to include cinema 
theatres. It is, therefore, contended that 
the words ‘or any fittings affixed’ had no 
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separate significance and merely followed 
the object of the amendment. This, we 
are afraid, is a misreading of the judg- 
ment of the Full Bench of the Kerala 
High Court. In paragraph 20 of ithe 
judgment Vaidialingam J., specifically re- 
ferred to this aspect of the matter and 
explained why he had referred to the 
objects and reasons of the amendment 
Act. In that connection he pointed out: 


“We are referring to this aspect oniy 
for a limited purpose, namely the legisia- 
ture felt that cinema theatres should also 
be brought within the ambit of the ex- 
pression ‘building’ occurring in sub-sec- 
tion (1) of Section 2 of the Act; and it 
was for that purpose that the Legislature 
has included in clause (b) of sub-sec. (1) 
of Section 2 the words “or any fittings 
affixed.” As to whether by the 
addition of these words, the leases in 
these cases, will come within the defini- 
tion of the Act or whether the provisions 
of the Act will apply or not, is a totally 
different point. Therefore the avowed 
object of the Legislature, whether that 
object was achieved or not, is a different 
point in enacting the Amendment Act, 
was to bring, within the expression 
‘building’ cinema theatres also.” 


After stating this the learned Judge pro- 
ceeded to ultimately hold that the words 
‘or any fittings affixed’ enlarged the ambit 
of the expression ‘building,’ and brought 
within it cinema theatres also. From a 
reading of the judgment, it is obvious 
that the Full Bench felt that the obiect 
of the amendment Act of bringing cinema 
theatres also within the operation of the 
Rent Control Act was achieved by intro- 
ducing the words ‘or any fittings affixed.’ 
In the view of the Full Bench, those 
words made all the difference and were 
adequate to bring in cinema theatres 
within the scope of the expression ‘build- 
ing’ 

26. There is a single Judge’s deci- 
sion of the Madras High Court in Nanda 
Rao v. Lakshmanaswami Mudaliar, (1969) 
1 Mad LJ 153, which also considered the 
question whether a particular lease of a 
talkie house fell within the ambit of the 
expression ‘building’ contained in Sec- 
tion 2 (2) of the Madras Buildings (Lease 
and Rent Control) Act, 1960. The defini- 
tion included the words ‘any fittings affix- 
ed by the landlord” Natesan J., who 
decided the case reviewed some of the 
cases we have referred to above and final 
ly, at page 162 made the following 
observation : 


“In the case of a composite lease, 
where substantial part of the rent goes 
in hire of machinery and plant, and Act 
cannot apply, what is thereby leased is 
not a theatre simpliciter, but a running 
cinema business with all its accessories. 
The Act controls and regulates only the 
letting of buildings and not transfer of 


.had expired. The 
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business concerns and running business, 
for periods together with the buildings. 
The question for consideration in each 
case would be whether what is leased 19 
a theatre building with its normal adjuncts 
as a building constructed to serve as a 
theatre, or something more than a build- 
ing an equipped cinema house.” 


After thus stating the law, the learned 
Judge held that the property demised in 
the case before him came under the con- 
trol of the Madras Rent Control Act, 
entitling the tenant to seek its protec- 
tion against eviction. 


27. The latest case on the subject 
is that of a Division Bench of this Court 
(of which one of us, viz., Gopal Rao Ek- 
bote J., was a member) in Ramanathan v. 
Seeta Maha Lakshmi, (1970) 2 Andh WR 
112. The learned Judges were disposing 
of a writ appeal brought against an 
order of our learned brother Vaidya J. 
There, furniture and fittings affixed in 
the premises were let out with a cinema 
hall for a certain period. The lease deed 
contention raised 
before the single Judge, as well as the 
Division Bench, was that such a lease did 
not come within the purview of the 
expression ‘building’ occurring in Sec- 
tion 2 (iii) of the Andhra Pradesh Act of 
1960. Repelling that contention and 
affirming the view- of the learned Single 
Judge, Gopal Rao Ekbote J., speaking for 
the Court, observed: 

“The furniture supplied or any fit- 
tings affixed by the landlord in the pre- 
mises and let out along with the cinema 
hall the entire thing comes within the 
definition of building and consequently 
the provisions of the Act would govern 
the relationship of landlord and tenant, 
the result of which is that although the 
term of the lease deed has expired, the 
landlord would not be in a position to 
evict the tenant, except for any one of 
the grounds mentioned in Section 10 of 
the Act. The relationship of landlord 
and tenant till then continues.” 


While arriving at this conclusion, the 
Division Bench followed the Supreme 
Court decision in AIR 1957 SC 309. We 


have no doubt whatever that this is the 
correct statement of the legal position. 


28. Our attention was, however, 
invited to another decision of the 
Supreme Court in Uttamchand v. S. M. 
Lalwani, AIR 1965 SC 716. There a Dal 
Mill building with fixed machinery in 
sound working order and accessories was 
leased out cn an annual rent. The inten- 
tion of the lessee in accepting the lease 
was to use the building as a Dal 
The question which fell for consideration 
before the Supreme Court was whe- 
ther the Dal Mill was an ‘accom- 
modation’ within the meaning of Sec- 
tion 3 (a) of the Madhya Pradesh Accom- 
modation Control Act, 1955. The expres- 
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sion, ‘accommodation’ in that Act, in so 
far as it related to the fittings, is as 
follows: 

“S. 3 (a) (y) (3). Any fittings affixed 
to such building or part of a building for 
the more beneficial enjoyment thereof.” 
Gajendragadkar, C. J., speaking for the 
the Court held that the character of a 
lease has to be determined by asking the 

question as to what was the dominant 
intention of the parties in executing the 
document. Then proceeding to consider 
the terms of the lease, the learned Chief 
Justice stated at page 719: 

"As we have already noticed, Sec- 

tion 3 (a) (y) (3) takes within the 'defini- 

tion of accommodation any building or 
part of a building, including any fittings 
affixed to such building or part ofa buiid- 
ing for the more beneficial enjoyment 
thereof. There can be no doubt that the 
fittings of the machinery in the present 
Case cannot be said to be fittings which 
had been fixed for the more beneficial 
enjoyment of the building. The fittings 
to which Section 3 (a) (y) (3) refers are 
obviously fittings made in the building to 
afford incidental amenities for the person 
occupying the building. That being so, 
it is clear that the fittings in question do 
not fall under Section 3 (a) (y) (3). if 
the fittings in question had attracted the 
provisions of Section 3 fa) (y) (3) there 
would have been no difficulty in holding 
that the lease is in respect of accommoda- 
tion as defined by the said provision.” 
Having thus stated the legal position, the 
learned Chief Justice probed into the 
question as to what the dominant inten- 
tion of the parties was and ultimately 
found that— 

“The fixtures described in the sche 
dule to the lease are in no sense intended 
for the more beneficial enjoyment of the 
building. The fixtures are the primary 
object which the lease was intended to 
cover and the building in. which the fix- 
tures are located comes in incidentally. 
Thatis why we think the High Court was 
right in coming to the conclusion thal 
the rent which the appellant had agreed 
to pay to the respondent under the docu- 
ment in question cannot be said to be 
rent payable for any accommodation to 
which the Act applies.” 


It should be noted that the fixtures the 
learned Chief Justice was referring to 
were the machinery relating to the Dal 
Mill. It is obvious that this decision, in 
the light of the peculiar definition it had 
to interpret, has no bearing on the pro- 
blem before us. The definition in that 
case specifically limited the nature of the 
fittings as those intended for the more 
beneficial enjoyment of the building, 
That requirement undoubtedly makes 
very material difference between the case 
before the Supreme Court and the case 
on hand. In the definition in the Andhra 
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Pradesh Act, the amplitude of the defini- 
tion has been rendered very wide by 
using the words ‘any fittings affixed py 
the landlord for the use in such house.‘ 
The cinema projector and the sound 
equipment and other fittings in the 
cinema theatre we are considering, were 
certainly affixed for use in the house let 
out to the lessee. 


29. This is all the case law on 
the point which has been brought to our 
notice. We feel no doubt whatever that 
all of them point to only one conclusion 
that the demise on hand is one of a 
‘building’ within the meaning of Sec. 2 
(3) of the Act. It, therefore, follows that 
the lessee is a tenant within the meaning 
of the Act and is not liable to be evicted 
otherwise than under the Act. The ques- 
tion referred to us is answered according- 
ly. The matter will now go back to ae 
Division Bench for further and final dis- 
posal of the appeal. 


30. Costs of this reference will 
abide the result. 


(FINAL ORDER OF THE DIVISION 
BENCH) 


CHINNAPPA REDDY, J.—31. In 
view of the answer given by the Fall 
Bench this appeal has to be allowed. At 
this stage the plaintiff has filed an appli- 
cation for amendment of the plaint. He 
wants to introduce the words “and the 
cinema business” in paragraph 7 of the 
plaint after the words “cinematographic 


pictures” and before the words “it is 
outside the scope.” The Full Bench 


intrepreted the agreement between the 
parties and came to the conclusion that 
the agreement was not a lease of the 
business. The Full Bench also stated: 
“The plaintiffs themselves do not 
appear to have understood the lease in 
that way, at any rate, till they filed their 
plaint, because nowhere in the plaint 
they said that the business was leased 
out. Time and again, they stated in the 
plaint that the suit was filed for recovery 
of possession of the leased premises, after 
evicting the defendant therefrom.” 


It appears to us that it is a n over the 
effect of this statement in the judgment 
of the Full Bench that Ta ne ee 18 
now seeking this amendment. We do 
not think that he can be permitted to do 
so, at this belated stage. The petition 
for amendment of plaint is, therefore, 
dismissed. The appeal is allowed with 
costs. The appellant will be entitled to 
get a refund of all the amounts deposited 
in excess of the rent payable by him. 
The Memorandum of Cross-objections is 
dismissed. No costs. 


Appeal allowed. 


renee nnn | 


4971 


AIR 1971 ae PRADESH 165 
(V 58 C 28) 


VENKATESWARA RAO, J. 


Nadikatla Anjanna and others, Ap- 
pellants v. Bandi Ramakrishna and others, 
Respondents. 


A. A. A. O. No. 24 of 1969, D/- 17-7- 
1970, ag against Order of Dist. J. Eluru, D/- 
9-19 
a Cis P. C. (1908), O. 21, R. 46 — 
Attachment — Attachment of a debt due 
to judgment-debtor is not illegal merely 
because application for attachment was 
made before it became due. (Para 4) 
(B) Civil P. C. (1908), O. 21, R. 46 — 
Attachment of a debt jointly due to a 
judgment debtor with another is illegal. 
Under O. 21, R. 46 an attachment 
can be made of a debt due to a judgment 
debtor alone. (Para 5) 
Cases Referred: Chronological Paras 
(1964) ATR 1964 Andh Pra 395 
_ 2I = 1964-2 Andh WR 1, 
V. Subba Rao v. Mohd. Hussain 


Khas 
(1956) ATR 1956 Mad 163 v a = 
1955-2 Mad LJ 522, P. 
Batcha Rowther v. Sulsinnan 


Sahib 
(1884) 13 QBD 535 = 53 LJ QB 
376, Macdonald v. Tacquash Gold 
Mines Co. 
eee) 11 QBD 518 = 52 LJQB 
584, Webb v. Stenton 4 
M. Jagannatha Rao and M. Krishna 
Mohan Rao, for Appellants; M. Raja- 
sekhara Reddy and P. Ramakrishna Raju, 
for Respondent No. 1. 


JUDGMENT: This appeal arises ouf 

of proceedings under Order 21, Rule 46 

Civil P. C. Garnishees Nos. 1 to 5, 8, 9, 11 

nra 12 are the appellants before this 
ourt. 


2. In execution of a decree obtain- 
ed by him in O. S. 18/64 on the file of the 
Subordinate Judge, Eluru, the respondent 
herein applied in E. P. 188/66 to the 
Court of the First Additional District 
Munsif, Tanuku, for attachment under 
Order 21, Rule 46, Civil P. C. of a 1/5th 
share of the rent alleged to be due to the 
judgment-debtors from the appellants 
and 3 others in respect of certain pro- 
perties held by them as tenants. 
Garnishees Nos. 6, 7 and 10 filed counter 
denying that they are tenants in respect 
of any lands belonging to the judgment- 
debtors. The other garnishees resisted 
the application contending inter alia that 
they have already paid away whatever 
‘was due by them to the judgment-debtors 
and that there was, therefore, nothing 
more for being attached pursuant to the 
decree and that the attachment is, in any 
view, illegal as the debt due by them did 
not become payable at the date on which 
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the application for attachment was made 
and also because a debt, which is due 
jointly to the judgment debtors and 
others, is not liable for attachment under 
Order 21, Rule 46, Civil P. C. The execut~ 
ing Court exonerated respondents Nos. 6, 
7 and 10 in the petition; and having 
negatived the objections raised by the 
other respondents (appellants) made the 
attachment absolute and directed them 
to deposit the money into Court. This 
decision was confirmed in appeal by the 
learned District Judge, West Godavari. 
Hence this further appeal. 


3. Two grounds are urged in sup- 
port of this appeal by Sri Jagannatha 
Rao, the learned counsel for the appel- 
lants to question the validity of the 
attachment and they are (1) the debt did 
not become due to the judgment-debtors 
at the date on which the decree-holder 
applied for its attachment and the attach- 
ment ordered by the executing Court, 
was, therefore, one of a contingent debt, 
and (2) the debt being one due both to 
the judgment-debtors and some other 
persons is not liable for attachment. 


4, % is not in dispute that the ap- 
plication for attachment in this case was 
made even kefore the rent which the ap- 
pellants owed to the judgment-debtors 
fell due; though the attachment was 
actually effected on 24-8-1967 i.e, nearly 
7 months after the debt became due. It 
is contended for the appellants that the 
application kaving been made prior to 
the date on which the debt became due, 
the attachment ordered in this case 
should be deemed to be one in respect of 
a contingent debt and is, therefore, bad. 
V. V. Subba Rao v. Mohd. Hussain Khan, 
AIR 1964 Andh Pra 395, is relied upon 
in support of this contention. I am afraid 
that this decision does not render any 
assistance to the appellants since all that 
has been held in that case is that the 
salary of a private employee cannot he 
attached in advance or in anticipation of 
its being become due. The learned Judga 
referred in the course of his judgment to 
Webb v. Stenton, (1883) 11 QBD 518, in 
which it seems to have been pointed out 
that “there was no debt owing or accru- 
ing at the time when the order was appli- 
ed for which could be attached under 
O. 45, R. 2” buta perusal of (1883) 11 QBD 
518, itself dces not seem to warrant the 
inference that not only the attachmené 
but also the application for attachment 
should be made only after the debt þe- 
comes due. All that was indicated in 
that decision also is that there must be 
an actual debt existing at the time the 
order for attachment was made. So, 
what is prohibited from being attached 
is a contingent debt or a debt which is to 
become payable in future and not a debt 
that has already become due. It is the 
date of attachment and not the date on 
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which the application for attachment 
was made that is material. If the dept 
was due by the date on which the attach- 
ment was effected, there cannot be any 
valid objection against the same simpiy 
because the application for its attachment 
was made even before it became due. As 
tne debt in this case admittedly became 
tayable by the date on which it was 
attached, the appellants cannot be heard 
to contend that the attachment was of a 
contingent debt and is, therefore, bad. 
5e The other objection against the 
validity of the attachment however 
seems to be well-founded. It was heid 
in Macdonald v. Tacquash Gold Mines 
Co., (1884) 13 QBD 535, that the debt. 
legal or equitable, owing by a garnishee 
to a judgment-debtor, which can be 
attached to answer the judgment debt, 
must be a debt due to such judgmeni- 
debtor alone, and where it is only due to 
him jointly with another person, it can- 
not be so attached. This view was ap- 
proved by the Indian Courts and it will 
suffice to refer fo one such decision viz., 
Batcha v. Sulaiman Sahib, ATR 1956 Mad 
163, in which it was held that under 
O. 21, R. 46, Civil P. C. an attachment can 
be made of a debt due to the judgment- 
debtors alone and not a debt due to a 
gudgment-debtor, and another. Learned 
counsel for the respondent has not been 
able to refer me to any decision contra. 
I must, therefore, agree with the appel- 
lants that the attachment effected by the 
Court below is not valid for this reason. 
The order of the Court below is ac- 
cordingly reversed and E. P. 188/66 is dis- 
missed. The parties are directed to bear 
their respective costs throughout in the 
circumstances of the case. 
Order accordingly. 
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MADHAVA REDDY, J. 
A. Sriramareddy and others, 
tioners v. The District Manager, 
phones, Hyderabad, Respondent. 
a Petn. No. 898 of 1968, D/- 23-7- 


Peti- 
Tele- 


Telegraph Act (1885), S. 7 (2) (a) — 
ules under — Rule 2 (w) — Local area 
—~ Revision of local area affects the rights 
and liabilities of subscribers concerned — 
In the absence of statutory authority if 
such revision, even though an administra- 
tive act, is effected without giving op- 
portunity of representation to the sub- 
scribers, it violates the principles of 
natural justice. (Para 4) 
B. P. Jeevan Reddy, for Petitioners; 
Standing Counsel, for Govt. of India, for 
Respondent. 
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JUDGMENT: Four petitioners who 
were given telephone connections beyond 
the local area have assailed in this writ 
Petition the demand for an increased 
tariff from them on the basis of the revi- 
sion of the local area from a date anterior 
to the date of notice of the revision of 
local area. 


2. The Ist petitioner herein was 
given telephone connection on 31-5-1967. 
is connection fell one kilo-metre 
beyond the local area and, therefore, 
additional tariff of Rs. 18 per quarter was 
levied. It is on that basis that he ác- 
cepted the connection. The tariff was 
revised from Rs. 18/- to Rs. 30/- per kilo- 
meter on 20-7-1967. For the payment of 
this tariff also, he has no objection. But 
on 27-1-1968 he was given a notice that 
the local area was revised with effect 
from 16-8-1967, according to which, the 
telephone connection given to the peti- 
tioner fell 74 kilometers beyond the 
local area. Then subsequently on 6-2- 
1968 a notice demanding a sum of Runes 
1,454/- per annum was issued to him on 
the basis of this revised local area and 
further calling upon him to execute an 
agreement guaranteeing that he would 
take the connection for a minimum period 
of five years. So far as the case of peti- 
tioners 2 and 4 is concerned, it is almost 
identical except as to the distance be- 
tween the local area and the connection 
and the consequent variation in the 
amount demanded. The 3rd petitioner’s 
telephone connection was originally with- 
in the local area, but as per the revised 
local area, it falls 4.8 kilometers beyond 
the local area and hencean extra demand 
at the rate of Rs. 30/- per kilometer per 
annum was made. 


3. The petitioners contend that 
the local area having been once fixed and 
an agreement having been entered into 
between the petitioners and the depart- 
ment the respondents had no jurisdiction 
to revise the same. Secondly, even if it 
is held that there is a power of revision 
vested in the authorities, the same could 
not be revised without notice to them and 
lastly, it is contended that, in any even, 
this revision of the local area could not 
be given retrospective effect. The res- 
pondents admit that no notice was given 
to the petitioners before the local area 
was revised. But they contend that they 
have the power to revise without giving 
such notice, for nowhere itis laid down by 
the Indian Telegraph Act, 1885 (Act 
No. XIII of 1885) and the Rules made 
thereunder that notice should be given to 
the subscribers before the local area is 
revised. 


4. In order to appreciate this con- 
tention it is necessary to note some of 
the provisions of the Act and the rules 
made thereunder. Section 3 (1) of the 
Act defines ‘telegraph’ as follows iee 
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“3. Definitions: In this Act unless 
there is something repugnant in the sub- 
ject or context— 


(1) “telegraph” means any appliance, 
instrument, material or apparatus used 
or capable of use for transmission or 
reception of signs, signals, writing images 
and sounds or intelligence of any nature 
by wire, visual, or other electromagnetic 
emissions Radio waves or Hertzian Waves 
galvenic, electric or magnetic means; 


Explanation; “Radio waves” or 
“Hertzian waves” means electromagnetic 
waves of frequencies lower than 3, 000 
gigacycles per second Eo pewa in 
space without artificial gui 
The ‘telegraph gation” = defined in 
Section 3 (6) is as follows :— 


*(6) “telegraph authority” means the 
Director General of (Posts and Tele- 
graphs), and includes any officer em- 
powered by him to perform all or any 
of the functions of the telegraph autho- 
rity under this Act.” 

Section 7 of the Act empowers the Cen- 

Government to frame rules from 
time to time for the conduct of all or any 
telegraphs established, maintained vor 
worked by the Government er by persous 
licensed under this Act. Section 7 (2) {a) 
in particular authorises the Central Gov- 
ernment to frame rules with respect to— 

(a) the rates at which, and the other 
conditions and restrictions subject ts 
a acca shall be transmitted; 


x x . xX 
(c) x x x 
(d) x x x 
{e) the conditions and restrictions 


subject to which any telegraph line, ap- 
pliance or apparatus for telegraphic com- 
munication shall be established, main- 
tained, worked, repaired, transferred, 
shifted, withdrawn or disconnected; 

(£) the charges in respect of— 

(i) the establishment, maintenance, 
working, repair, transfer or shifting of 
any telegraph line, appliance or appara- 

S; 


(ii) x x x 
(g) x x x 
(h) x x x 
(i) x x x 
(ìi) x x x 
Gi) x x 


x 

(k) any other matter for which provi- 
sion is necessary for the proper and effi- 
cient conduct of all or any telegraph 
under this Act.” 

The rules framed in this behalf define 
‘local area’ under Rule 2 (w) as fol- 
OWS :— 

“(w) Local area means the area 
within 5 kilometers radial distance from 
a telephone exchange or where the Tele- 
graph Authority has declared any area 
served by an exchange system to be a 
locdl area for the purpose of telephone 
connection, such area.” 
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Persons who have been provided with 
telephone service are deemed as sub- 
scribers under the definition in Rule (2) 
(pp) which reads as follows :— 


“(pp) Subscriber means a person to 
whom a telephone service has been pro- 
vided by means of an installation under 
these rules or under an agreement.” 


The petitioners are, therefore, subscribers 
within the meaning of that rule. From a 
reading of the above provisions it is clear 
that the petitioners, who are subscribers, 
bound themselves to pay the charges 
which are prevalent and which are not 
only agreed upon by them at the time 
when the telephone connection was given 
but also such charges as may be revised 
by Government from time. to time from 
the date of their introduction. 


The petitioners, however, do not 
contend that they are not liable to pay 
the revised charges. In other words, the 
Ist petitioner who was hitherto bound to 
pay Rs. 18/- per quarter for one kilo- 
meter distance beyond the local area, 
agrees to pay Rs. 30/-. But what is con- 
tended is that the distance between the 
telephone connection and the local ar-a 
cannot be varied to his disadvantage by 


revising this local area so as to 
increase the distance between the 
connection and the local area and 


thereby imposing an additional burden 
on him. In other words the local 
area cannot be so revised as to impose an 
agar burden than what is warrant- 

ed by the mere upward revision of the 
charges. On a reading of the Act and 
the Rules it is clear that there is no 
specifie provision authorising the revision 
of the local area. But the definition 
clause as contained in Section 2 (w) 
clothes them with the jurisdiction to 
revise the local area. Local area is deem- 
ed to be such area which the Telegraph 
Authority has declared as an area served 
by an exchenge system for the purpose 
of telephone connection. It is contended 
that if the local area can be determined 
by a declaration made by the authority. 
then such an area may also be revised 
from time to time. Having regard to the 
definition of the ‘local area’ contained in 
those rules, I hold that the Telegraph 
Authority which has the power to initial- 
ly determine and declare a “local area” 
within the meaning of Rule 2 (w) of the 
Rules, is also empowered to vary the 
“local area” from time to time. But this 
itself does not solve the issue now under 
consideration for, while the Telegraph 
Authority may have jurisdiction to deter- 
mine the local area, any such determina- 
tion will have the effect of imposing an 
additional burden on third parties. What 
all was agreed by the subscribers under 
the agreement was that they would pay 
the revised charges, and they do not 
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grudge to pay or refuse to pay. Neither 
under the agreement deed they have ex- 
pressly agreed to the unilateral revision 
of the local area nor have the rules any~ 
where specifically authorised the Tele- 
graph Authority to declare the area uni- 
laterally and thereby impose an addi- 
tional burden on the subscribers. A 
declaration of the local area which it may 
be empowered to make in view of the 
definition of ‘local area’ in Rule 2 (w) 
cannot be valid, if it results in imposing 
any additional monetary burden on third 
parties and varies the terms of the agree- 
ment that are specificially entered into 
by these third parties namely the sub- 
scribers, with the department. Merely 
because the Telegraph Authority is deem- 
ed authorised to vary the local area, it 
cannot be further assumed that it is 
authorised to revise the local area so as to 
impose additional burden or liability on 
third parties and thereby alter the spevi- 
fic conditions and terms of the agree- 
ment, unless such a power is clearly vest- 
ed in it either under the Act or the Rules 
made thereunder, and more especially 
under the Rules governing the telephone 
rent, fees and other charges which the 
Authority may collect for such telephone 
connections. The definition of the ‘local 
area’ cannot be so read as to vest them 
with such authority. 


It is, however, argued by the learned 
Standing Counsel for the Central Govern- 
ment that since there is no provision for 

iving any notice to the subscribers 
efore the local area is revised, the revi- 
sion of the local area is valid without 
such notice. But it is an elementary 
principle of natural justice that the rights 
and liabilities of the parties cannot be 
unilaterally altered by one of the parties 
hereto without specifie authorisation of 
the statute. Such a power cannot be im- 
plied, for it is mot necessary for a valid 
discharge of the duties imposed upon the 
statutory authority. Though there is no 
duty cast by the statute to give notice by 
necessary implication, such duty must be 
deemed to exist on the authority concerii- 
ed. The learned standing counsel point- 
ed out that the revision of the local area 
was intimated to the petitioners on 29-1- 
1968. Though the said notice intimates 
them that the local area was revised witt 
effect from 16-8-1967, the Government is 
willing to accept the enhanced rate only 
from the date of the notice i.e, -from 
29-1-1968. But that is not the present 
demand. That apart, when the revision 
of the local area itself cannot be effect- 
ed without a notice to the petitioners, 
the mere fact that the department is 
agreeable to collect enhanced rate from 
the date of the intimation of the revision 
of the local area, cannot be sustained. 

In my opinion the local area may be 
revised; it can be done only after giving 
all the subscribers that are likely to ba 
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affected by such revision, notice, if not 
individual notices, at least a public notice 
of the Departments intention to revise 
the local area, and after hearing their re- 
presentations or objections, if any. That 


- has not been done in the present case. 


The subsequent notice dated 29-1-1968 
cannot, therefore, have the effect of 
validating the revision made with effect 
from 16-8-1967. Notice does not neces- 
sarily mean an individual notice. There 
could be a public notice calling upon alf 
persons likely to be affected by such 
revision to make the representation. If 
only such an opportunity was given, the 
petitioners would have very well repe- 
sented and having regard to the represen- 
tations the Authority concerned would 
have either acceded to or varied or fixed 
the local area in a different manner. It is 
not possible to visualise what its ultimate 
decision would have been. But so long 
as the revision of the “local area” has 
been effected without giving an opportu- 
nity to the subscribers concerned to make} 
their representations, it violates the prin- 
ciples of natural justice. Though the act 
is administrative, it affects the rights and 
liabilities of the parties. The statute not 
having specifically vested the Authority 
with the jurisdiction to unilaterally re- 
vise the local area, even the administra- 
tive authority’ acting under the statute, 
cannot revise the local area without 
following the principles 
ral justice. In this view of the 
matter, the present demand cannot be 
sustained. For the foregoing reasons, 
this writ petition succeeds and is accord- 
ingly allowed with costs. Advocate’s fea 


Rs. 100/-. 
Petition allowed. 
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PARTHASARATHI, J. 


Sridhara Suryanarayana, Appellant 
v. Medikonduru Ankamma, Respondent. 


A. A. A. O. No. 72 of 1968, D/- 12-8- 
1969, against decree of Addl. Dist. J. 
Guntur, D/- 13-8-1968. 
Civil P. C. (1908), O. 21, R. 57 (1) 
(Andh Pra) — Dismissal of an execution 
petition due to stay order does not put 
an end to the attachment and it must ba 
deemed to be subsisting even in absence 
of a specific order in that behalf. AIR 
1955 Mad 461 & AIR 1950 Mad 314, Rel. 
on. (Paras 3 & 4) 
Cases Referred: Chronological Paras 
(1955) AIR 1955 Mad 461 (V 42) = 
1955-2 Mad LJ 232, Sreeniwasalu 
v. Nataraja Goundan 

(1950) AIR 1950 Mad 314 (V 37) = 
ILR (1950) Mad 779, Murugappa 
v. Nayanim 


BO/BO/A400/71/LGC/C 


1971 B. C. Mulaikar v. State 


A. V. Krishna Rao and T. Seshagiri 
Rao, for Appellant; P. L. N. Sarma, B. 
Subbaramaiah, for Respondent. 

JUDGMENT: This civil miscellaneous 
second appeal arises out of proceedings 
in execution. The judgment-debtor 
objected to the sale of the properties in 
the execution petition presented on July 
9, 1965 on the ground that the attach- 
ment effected earlier in a prior execution 
petition cannot be deemed to be subsist- 
ing. The order passed on the prior execu- 
tion petition on 24th June 1960 was in 
these terms: 


P “E. P. dismissed as execution is stay- 
e id 

The question, therefore, is whether, as 
a result of the order made on 24th June, 
1960 the attachment of the property can 
be said to have been terminated. 


2. The answer depends upon the 
construction of the provisions of Rule 57 
of Order 21. The contention urged for 
the appellant before me is that it is in- 
cumbent on the Court when it dismisses 
or adjourns a proceeding in execution to 
a future date to state whether the attach- 
ment continues or ceases. The later part 
of sub-rule (1) of R. 57 applies to a case 
where an execution petition is terminat- 
ed for the decree-holder’s default. In that 
contingency, no question can arise as to 
the continuance of the attachment. But 
‘we are concerned here with a case where 
the execution could not be proceeded 
with by reason of orders of stay made by 
a superior Court. Even in a case of this 
description, Mr. Krishna Rao for the ap- 
pellant submits that in the absence of a 
specific order of the Court, the attach- 
ment must be deemed to have come to an 
end. The emphasis laid by the learned 
counsel is on the need for a specific order 
of the Court. According to him, if the 
Court does not give a direction as to the 
continuance of the attachment, the sequel 
is that the attachment comes to an end. 
I am unable to accept this contention as 
sound. 

3. It is true that the expressicn 
“shall” is used in Rule 57 with reference 
to orders that are directed to be made in 
respect of both categories of cases ie, 
cases where the inability of the Court tv 
proceed with execution arises by reason 
of the decree-holder’s default, and also 
to cases that fall in the other. category. 
As pointed out by me, in both cases, the 
expression “shall” is used and a duty is 
cast on the Court to give a direction. 
Notwithstanding the use of the expres- 
sion “shall” in both cases, it seems to me 
that the rule-making authority did main- 
taina distinction between the cases of the 
one description and the cases of the other. 
The intention is manifest that the penal- 
ty of the discontinuance of attachment is 
intended to be made ipso facto applicable 
only to cases of default of the decree- 
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holders. If that be the intention it is 
obvious that in cases where the execution 
proceedings come to an end for reasons 
other than the decree-holder’s default, 
the compulsion or inevitability for the 
enforcement of the penalty does not 
arise. Having regard to the legislative 
intention, I think that the reasonable 
construction that is to be placed upon the 
provision is that where the Court is ur 
able to proceed with execution for causes 
not attributable to the decree-holder's 
default, the penal provision of discon- 

tinuance of the attachment is not attract+| > 


ed. 

4, There are clear pronounce- 
ments of Courts which have considered 
the matter. It is sufficient to refere to 
Sreenivasalu v. Nataraja Goundan, (1955) 
2 Mad LJ 232 = (AIR 1955 Mad 461), and 
fo an earlier decision in Murugappa v. 
Nayanim, AIR 1950 Mad 314. In view of 
these pronouncements, and the contrast 
that is to be drawn between cases of 
decree-holder’s default and cases of other 
description, I do not think the contention 
of Mr. Krishna Rao can be accepted. The 
attachment must be deemed to be sub- 
sisting notwithstanding the fact that the 
Court has not chosen to give a specific 
direction in that behalf. 

5e The provisions of Rule 57, have 
given rise to several difficulties in the 
matter of its application. It is high 
time that the rule-making body should 
frame Rule 57 in a manner which would 
minimise, if not altogether eliminate, the 
situations where the question whether an 
attachment is subsisting or not, becomes 
debatable by reason of ambiguity in its 
terminology. 


6. In the result, the appeal is dis- 
missed with costs. 
Appeal dismissed. 
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B. C. Mulajkar, Appellant v. Govt. of 
Andhra Pradesh represented by its Secre- 
tary, Industries & Commerce Dept., and 
others, Respondents. 

Writ Appeal No. 546 of 1968, D/- 3-8- 
1970, against judgment of Obul Reddi J., 

in W. P. No. 970 of 1967, D/- 25-11-1968. 

(A) Constitution of India, Article 226 
— Res judicata — Question concluded 
between parties in previous writ petition 
is binding on them in subsequent writ 
petition — (Civil P. C. (1908), S. 11). 


(Para 3) 
(B) Interpretation of Statutes 
Natural justice — Provision for expedi- 


tious collection of amounts due to Gov- 
AO/A0/A80/71/SSG/C 


— 
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ernment must be interpreted in a manner 
so as to accord with the principles of 
natural justice — (Madras Revenue Re- 
covery Act (2 of 1964), S. 52). 

(Para 10) 


(C) Madras Revenue Recovery Act 
H of 1964), S. 52 — Determination of 
liability and amount due towards such 
liability are conditions precedent for 
initiating proceeding under Section 52 
against any person. 


Where there are disputes between 
alleged debtor and Government with re- 
gard to certain liability, before initiating 
recovery proceeding under Section 52 it 
is obligatory on the part of the State 
Government to hold a proper enquiry, 
furnish full particulars to person sought 
to be fastened with the liability, consider 
his representations and first determine 
liability or otherwise for the sums said 
to be due. (Paras 10, 11) 
Cases Referred: Chronological Paras 
(1965) Writ Petn. No. 934 of 1965, 

D/- 7-7-1965 (Andh Pra) fg Ps o 

Umakant Naik, for Appellant; G. V. 
L. Narasimha Rao and V. V. Ramanayya, 
for 3rd Govt. Pleader, for Respondents. 

RAMACHANDRA RAO, J.: This ap- 
peal is against the judgment of our learn- 
ed brother Obul Reddi, J. dismissing the 
Writ Petition filed by the appellant here- 
in for the issue of a Writ of mandamus 
restraining the respondents viz. The State 
of Andhra Pradesh, the Collector of 
Hyderabad District and the Special 
Deputy Tahsildar, Urban, Hyderabad, to 
forbear from taking proceedings under 
the Madras Revenue Recovery Act 
against the appellant (petitioner) in pursu- 
ance of Form No. II notice dated 6-5- 
1967 issued by the 3rd respondent. 

2. The appellant herein obtained 
a loan of Rs. 20,000/- by mortgaging 
certain immoveable properties in Decem- 
ber, 1953 from the Industrial Trust Fund 
(hereinafter: called the Fund) which was 
constituted under the Hyderabad Indus- 
trial Trust Fund Rules, 1347 Hizri. He 
obtained another loan of Rs. 30,000/: in 
August, 1953 from the same fund by 
hypothecating certain moveable property. 
In December, 1955, he obtained a further 
loan of Rs. 35,000/- from the fund hypo- 
thecating the Gaysers and Gayseretts 
manufactured by the appellant’s concern 
and other moveable properties which 
were in the custody of the State Bank of 
Hyderabad and which were agreed to be 
handed over to the custody of the said 
Board. The appellant states that these 
articles were handed over to the Board 
on 24-1-1956. The monies borrowed under 
the agreement should be repaid with in- 
terest at 5% per annum compoundable 
at half-yearly intervals. Under the agree- 
ment it is provided that the board can 
after giving 30 days’ notice, seize and sell 
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the moveable properties if the loan is not 
paid on demand. 


3. In the year 1965 the Govern- 
ment took proceedings under the Madras 
Revenue Recovery Act to recover the 
dues from the appellant. The appellant 
then approached this Court under Arti- 
cle 226 of the Constitution and filed Writ 
Petn. No. 934 of 1965 (AP), contending 
that no proceedings under the Madras 
Revenue Recovery Act could’ be taken 
for the recovery of the amount. The main 
contention of the appellant then was 
that the loans were granted to him under 
the Industrial Trust Fund Rules and that 
the said rules did not provide for invok- 
ing the provisions of the, Revenue Re~ 
covery Act. The Writ Petition was dis- 
posed of by Gopala Krishnan Nair, J.„ 
on 7-7-1965 (AP), holding that the action 
of the Government was authorised and 
valid under the provisions of Section 52 
of the Madras Revenue Recovery Act. 


4. The appellant now states that 
subsequent to the disposal of the afore- 
said writ petition, he had made payment 
to a tune of Rs. 40,000/- to the Govern- 
ment and another sum of Rs. 5,000/- on 
10-3-1966, that at the time of the pay- 
ment of the aforesaid sum of Rs. 5000/- 
the appellant specifically made it a condi- 
tion precedent for the encashment of the 
cheque, that the Gayseretts which were 
hypothecated by the appellant to the 
Government and which were in possession 
of the Government should be returned to 
the appellant. Thereafter the attachment 
proceedings were withdrawn by the Gov- 
ernment. The appellant submits that he 
made repeated requests to the respon- 
dents to release the hypothecated goods 
worth according to him, more than 
Rs. 50,000/- in order to facilitate him to 
make the payment of the amounts due to 
the Government. He submits that so far, 
the respondents have not taken any steps 
to return the goods hypothecated and 
handed over to the Government, or to 
determine the actual amount due towards 
the principal and interest under the 
aforesaid loans. However the third res- 
pondent came to the concern of the ap- 
pellant on 6-5-1967 and attached certain 
moveable properties belonging to the ap- 
pellant and took an undertaking from 
him under duress that he would hand 
over these articles to the Government 
whenever required. 


The appellant has thereupon filed 
this Writ Petition challenging the action 
of the respondents. The appellant states 
that apart from Rs. 45,000/- already paid, 
he had paid in instalments some more 
amounts aggregating to Rs. 6517-15-1 on 
various dates either by cash or by cheque, 
that the total amount paid by him comes 
to Rs. 51,518/-, that without a proper en- 
quiry and without determining the actual 
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amounts due, the respondents are not 
justified in resorting to the recovery 
proceedings under the Revenue Recovery 
Act, and that the respondents without 
releasing the articles hypothecated or 
adjusting the value thereof, could not 
validly take out proceedings to straightway 
attach the properties. A further conten- 
tion is also raised that the respondents 
cannot resort to Section 52 of the Reve- 
nue Recovery Act and that the only 
remedy of the respondents. is to file a 
suit in a civil Court. 

5. A counter-affidavit was filed on 
behalf of the respondents herein stating 
that the appellant had filed earlier a Writ 
Petn. No. 934 of 1965 (AP), on identical 
grounds and the same was dismissed and 
that therefore the appellant was not 
entitled to claim relief on the same 
grounds in this Writ Petition. It is con- 
tended that the agreement dated 19-8- 
1953 particularly recited in express terms 
that the amount due may be recovered 
under Section 69 of the Transfer of Pro- 
perty Act or under the law relating to 
the recovery of Government dues as may 
then be in force in Hyderabad. Section 52 
of the Revenue Recovery Act gives wide 
powers to the Government to invoke the 

rovisions of the Act for recovering all 
he sums due to the State Government. 

The statement of the appellant that 
Gaysers and Gayseretts approximating to 
the value of Rs. 50,000/- were hypothecat- 
ed in 1956 and are in the possession of 
the respondents, is denied by the respon- 
dents. The respondents stated that the 
appellant did not hand over the stock nor 
was it locked and sealed before any of 
the departmental officers. It is further 
averred that except the statement of the 
appellant, of having kept the stock under 
lock and key and sent the key to the 
Government, there was no evidence of 
the appellant having given physical 
possession of the said stock to the respon- 
dents and it is contended that the Gay- 
seretts are within the factory premises 
which is also the residence of the appel- 
lant. _ It is the case of the respondents 
that in the earlier correspondence, the 
appellant did not deny the outstandings 
or mention that the Geyseretts were kept 
in charge of the Government. 

On the representations of the appel- 
lant that the stocks kept under the charge 
of the Government were suffering damage 
and deteriorating as they were lying idle, 
the Government directed the Director of 
Industries to inspect the condition of the 
stocks and pursuant to the aforesaid 
direction, the Inspector-General of Police 
was directed to investigate the stocks. 
The report of the Inspector-General of 
Police proves that physical possession of 
the Geyseretts was not taken by the Fund 
and that no acknowledgment was passed 
by it. For all the aforesaid reasons, the 
respondents state that they are entitled 
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to take appropriate action under the 
Madras Revenue Recovery Act  (herein- 
after called the Act) for recovery of the 
amount due and outstanding under the 
loans borrowed by the appellant. 


6. Our learned brother Obul 
Reddi, J., held that Section 52 of the 
Act confers very wide powers in the 
matter of recovery of the amounts due to 
the Government, that the provisions of 
Section 52 of the Act are not discrimina- 
tory and violative of the provisions of 
Article 14 of the Constitution and that 
in the earlier Writ Petn. No. 934 of 1965 
{AP), filed by the appellant, the conten- 
tion of the appellant that the provisions 
of the Act could not be invoked, was 
rejected. On the aforesaid grounds, the 
learned Judge rejected the contentions of 
the appellant that Section 52 of the Act, 
could not be invoked for recovering the 
amounts due under the aforesaid loans. 
The learned Judge further held that the 
questions which require recording of 
evidence, could not be gone into in a 
Writ Petition, that the question whether 
possession of the hypothecated property 
was delivered to the respondents can only 
be gone into by a civil Court and that 
the appellant has an effective alternative 
remedy through a civil Court. For the 
aforesaid reasons, the learned Judge dis- 
missed the Writ Petition. 


Te In this appeal, Sri Umakaat 
Naik, the learned Counsel for the appel- 
lant raised two submissions viz. (1) that 
the provisions of Section 52 of the Act, 
cannot be invoked for recovery of the 
amounts due to a statutory body like the 
Industrial Trust Fund, that the amounts 
were not lent by or due to the Govern- 
ment and (2) assuming that the provisions 
of Section 52 of the Act can be invoked, 
the respondents cannot straightway issue 
a demand notice and attach or distrain 
the appellant’s properties without first 
determining the amounts actually due 
by the appellant, and that such a 
procedure is not warranted by the provi- 
sions of Section 52 of the Act and is 
opposed to the principles of natural 
justice. The learned Counsel, however, 
did not challenge the vires of Section 52 
of the Act as violative of the provisions 
of Article 14 of the Constitution. 


8. The first contention that the 
provisions of Section 52 of the Act can- 
not be invaked in the circumstances of 
the case, cannot be sustained because this 
question is concluded as between the 
parties by the decision of Gopala 
Krishnan Nair J., in W. P. No. 934 of 
1965 (AP). The main point which was 
urged in the said writ petition was that 
Section 52 of the Act was inapplicable 
as loans were advanced under Industrial 
Trust Fund Rules, that the said rules did 
not provide for recovery of the loan 
amounts under Section 52 of the Act and 
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that whenever the Legislature intended 
that the amounts due should be recover- 
ed as arrears of land revenue, special 
provision was made in that behalf in the 
Special Enactments. This contention was 
rejected by Gopala Krishnan Nair, J., by 
holding that even in the absence of a 
provision in the Industrial Trust Fund 
Rules, the language of Section 52 of the 
Act is wide enough to cover all sums due 
to the State Government and that the 
action of the Government in invoking 
the provisions of Section 52 of the Act 
was authorised and valid. This decision 
of the learned Judge is binding on the 
parties and it is no longer open to the 
appellant to raise the contention that Sec- 
ticn 52 of the Act cannot be invoked by 
the respondents for recovery of the 
amounts due under the aforesaid loans. 
The first contention of the learned coun- 
sel has therefore to be rejected. 


9. Coming to the second point, the 
learned Counsel submits that subsequent 
to the dismissal of the earlier Writ Petn. 
No. 934 of 1965 (AP). the appellant had 
paid several amounts aggregating to 
Rs. 51,518/- towards the loan, that even 
though the appellant made several repre- 
sentations for releasing the hypothecated 
goods, the respondents have not taken 
any action and that therefore they can- 
not straightway proceed to attach the 
properties of the appellant without con- 
sidering the representations made by the 
appellant with regard to the delivery of 
the stock hypothecated or without adjust- 
ing the value thereof towards the loan 
amount. It is contended that the appel- 
lant was not liable to pay interest from 
the date when he expressed his willing- 
ness to repay the loan amount and called 
upon the respondents to return the hypo- 
thecated goods, namely the Geysers and 
Geyseretts. 

Therefore the learned counsel sub- 
mits that when there are substantial 
questions in dispute between the appel- 
lant and the respondents, the respondents 
without any reference to the representa- 
tions made by the appellant and without 
giving him an opportunity to substantiate 
his representations and without scrutinis-~ 
ing the relevant material available, can- 
not determine the amount due to the res- 
pondents by the appellant under the 
aforesaid loans. From the correspondence 
that has passed between the appellant 
and the respondent, it is clear that there 
is a serious dispute between the parties 
as to the question whether the hypothe- 
cated goods were delivered or not to the 
appellant. While the appellant states 
that the hypothecated goods were put in 
possession of the respondents delivering 
the key of the room where the hypothe- 
cated goods were stored, the Government 
denies the same. Secondly the appellant 
seys that under the agreement, the 
finterest is not chargeable -beyond a parti» 
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cular ‘date viz., the date on which the ap- 
pellant expressed his willingness to repay 
the loans and called upon the respondents 
to return the hypothecated goods. 


10. The question that arises for 
consideration is, whether the respondents 
could straightway attach the properties 
of the appellant without first determin- 
ing and quantifying the amount alleged to 
be due by the appellant. Section 52 of 
the Act reads as follows: 


“All arrears of revenue other than 

land revenue due to the State Govern- 
ment, all advances made by the State 
Government for cultivation or other pur- 
poses connected with the revenue and all 
fees or other dues payable by any person 
to or on behalf of the village servants 
employed in revenue or police duties, and 
cesses lawfully imposed upon the land 
and all sums due to the State Govern- 
ment, including compensation for any 
loans or damage sustained by them in 
consequence of a breach of contract, 
may be recovered in the same manner as 
arrears of land revenue under the provi- 
sions of this Act unless the recovery 
thereof shall have been or may hereafter 
be otherwise specially provided for.” 
In the present case, the amounts are 
claimed by the Government under the 
loans advanced by the Industrial Trust 
Fund. Therefore it cannot be disputed 
that the amounts sought to be recovered 
fall under the expression “all sums due 
to the State Government.” But the sec- 
tion itself does not expressly provide for 
an enquiry or determination of the sums 
due to the Government. According to 
the Dictionary the word “due” means 
that which is owed: What one has a 
right to: fee, toll charge or tribute. How 
much sum is owed by the appellant or 
what amounts the respondents have a 
right to recover has first to be arrived at 
before the same could be recovered as a 
sum due to the Government. When 
there are disputes between the alleged 
debtor and the Government with regard 
to the liability itself or asto the quantum 
cf said liability it is but proper that the 
alleged debtor should be furnished with 
the material or data on which the liabi- 
lity is sought to be fixed. 


Cases where the amount due is ad- 
mitted or is determined by a competent 
authority under a special enactment pro- 
viding for an enquiry in that behalf, are 
different and would not present much 
difficulty. In other cases where no en- 
quiry is at all held and the Government 
seeks to recover the amount, the question 
arises whether such a liability could be 
fastened upon the alleged debtor with- 
out first determining the liability and the 
quantum of the said liability. It is an 
elementary principle that principles of 
natural justice require that the person 
who is sought to be fastened with a liabi- 
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lity should first be apprised of the facts 
on which the liability is sought to be 
based and he should be given an opportu- 
nity to make his representations in that 
b . In our view the expression “sums 
due” does imply an obligation on the 
part of the State Government when the 
liability is disputed, to hold a proper 
enquiry and furnish the person from 
whom the amount is sought to be recover- 
ed, the full particulars or facts, hold an 
enquiry, consider the representations and 
first determine the liability or otherwise 
for the sum said to be due. 


Normally in all cases where the 
amounts are due under a loan or contract 
or by way of compensation for breach of 
a contract, the party aggrieved has to 
proceed by way of a suit in a civil Court 
and the party sought to be made liable 
will then have an ample opportunity of 
contesting the claim. But Section 52 of 
the Act which is a special provision and 
which enables the Government to recover 
the amounts as arrears of land revenue, 
is a drastic provision and presumably 
this provision is made in the interests of 
expeditious collection of the amounts due 
to the Government. Even so, the provi- 
sions of Section 52 of Act have to be 
interpreted in such a manner so as to 
accord with the principles of natural 
justice and that the party sought to be 
proceeded against should at least have 
the minimum safeguard’ of having an 
opportunity to know the basis and the 
material on which the lability is sought 
to be imposed upon him and to rebut the 
same by placing the necessary material in 
that behalf before the appropriate autho- 
rity of the Government. 


Whether the proceedings taken under 
Section 52 of the Act are quasi-judicial 
or administrative in character, it is in- 


cumbent upon the Government to 
observe the basic principle of natural 
justice viz, that the party affected 


should have a reasonable - notice of the 
case he has to meet and a reasonable 
opportunity of making his representations 
against the same by producing the rele- 
vant material on which he relies. Justice 
and fair play demand that such a notice 
should be given even by an administra- 
tive authority. In our opinion therefore 
before the Government could recover the 
sums due under Section 52 of the Act, 
the appellant should be furnished with 
the relevant material on which the 
amount is said to be due, and give an 
opportunity to the appellant to make his 
representations and produce the relevant 
material to substantiate his representa- 
tions and thereafter determine the liabi- 
lity. Only on such determination of the 
liability and the amount due thereunder, 
the Government can take proceedings 
under Section 52 of the Act for recover- 
ing the amount. In other words the re- 
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covery proceedings under Section 52 of 
the Act should be preceded by an anterior 
determination of the liability and the 
amount due towards such liability. 


11i. In the instant case after the 
dismissal cf the Writ Petn. No. 934 of 
1965 on 7-7-1965 (AP), the appellant 
alleged that he had paid some more 
amounts aggregating to Rs. 51,518/-. He 
contends that interest was not payable 
from the date on which he expressed his 
willingness to repay the loan and take 
delivery of the hypothecated goods. He 
also contends that the value of the hypo- 
thecated goods which are alleged to be 
in the possession of the Government 
should at least be adjusted towards the 
Joan amounts. The respondents on the 
other hand deny the aforesaid statements 
and contend that there was no delivery 
of the hypothecated goods. In view of 
the disputes with regard to the various 
questions mentioned above, it is but pro- 
per that there should be an enquiry by 
the Government or an appropriate autho- 
rity constituted by the Government 
before the proceedings under Section 52 
of the Act could be launched against the 
appellant. Admittedly no enquiry was 
held in this behalf and the liability of 
the appellant as well as the amount due 
Fi outstanding has not been determin- 


After the dismissal of the Writ 
Petition, the Government issued the 
Memorandum No. 380/M1/65-28 dated 2-8- 
1966 stating that the several representa- 
tions received from the appellant were 
under consideration of the Government 
and that therefore the attachment pro- 
ceedings should be withdrawn. There- 
after the eppellant states that he had 
paid certain amounts and he also asked 
for the return of the hypothecated goods 
or the adjustment of the value of the 
said goods towards the loan amounts. 
No proceedings of the Government have 
been brought to our notice to show that 
the representations of the appellant were 
considered and that any orders were pass- 
ed on the aforesaid representations. For 
the aforesaid reasons and in the circum- 
stances of the case, we are therefore of 
the opinion that the action of the respon- 
dents is not in‘ conformity with Section 52 
of the Act and is violative of the princi- 
ples of natural justice. 


12. The judgment under appeal ïs 
therefore set aside and both the writ 
petition and the writ appeal are allowed 
and a writ of mandamus will issue to the 
respondents to forbear from taking any 
proceedings in pursuance of Form I 
dated 6-5-1967 issued by the third respon- 
dent, the Special Deputy Tahsildar, 
Urban Hyderabad. This order will not 
however preclude the Government from 
holding an enquiry and determine the 
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liability of the appellant and thereafter 
if the appellant is found to be liable. to 
take appropriate proceedings for recovery 
of the amounts found due and payable by 
the appellant. In the circumstances of 
the case, there will no order as to costs. 
Advocates fee Rs. 100/- 

Appeal allowed. 
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Sattaru Narayanaappalanaidu and 
others, Appellants v. Tadela Latchanna, 
Respondent. 

Second Appeal No. 827 of 1964 and 
C. R. P. No. 1062 of 1965, D/- 6-2-1969, 
against decree of Addl Dist. J., Srika- 
kulam, in Appeal Suit No. 92 of 1963 and 
against decree and judgment of ist Addl. 
Munsif Magistrate Eluru, D/- 9-3-1966. 

Debt Laws — Madras Agriculturists’ 
Debt Relief Act (4 of 1938), Section 13 
read with Sections 3 (ii) and 3 (iii) — 
Date relevant for determining status of 
debtor as an agriculturist. 

It is not contrary to law to hold that 
it must be proved that the debtor is an 
agriculturist on the date the suit is filed 
for recovery of debt. Both on the date on 
which debt was incurred and the date on 
which the suit is filed debtor should be 
an agriculturist in order to claim benefit 
under Section 13. AIR 1964 Mad 173 (FB), 
Rel. on; 1969-1 Andh LT 409, Followed. 

(Paras 2, 4, 8, 12, 143 
Cases Referred: Chronological Paras 
(1964) C. R. P. No. 541 of 1964 = 
tae oe LT 409, Bandi Jani 
v. M. Mallamma 

fiseay ‘AIR 1964 Mad 173 (V 51) = 
1963-2 Mad LJ 594 ale Papathi 
Ammal v. Nalu P di $ 5, 


: , 14 
(1962) AIR 1962 Andh Pra ast 
(V 49) = 1962-1 Andh WR 373, 
P. Sriramulu v. Ravuri Nagaiah í 
15, 17 
(1961) AIR 1961 Andh Pra 224 
(V 48) = 1960-2 Andh WR 540 


5, 14 


(FB), Nagabhushanam v. Setha- 
ramaia 45 
(1960) 1960-1 Andh WR 397 = 1960 
Andh LT 335, Bikamchand 
Dhannalal, Firm v. Subbaraju 15 


(1960) (1960) 1 Andh WR 336 = 
ILR (1960) 2 Andh Pra 111, 
Punyavatamma v. V. H. V. Satya- 
narayana 15 
In C. R. P. No. 1062 of 1966 :— 
B. Bheema Raju, for Petitioner; N. 
Bapiraju, for Respondent. 
In S. A. No. 827 of 1964 :— 
_ A. Gangadhara Rao, for Appellant; T. 
Anantha Babu, for Respondent. 
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JUDGMENT: The undivided father 
of appellants 3 to 5 in the Second Appeal 
executed a promissory note dated 3-3- 
1956 for a sum of Rs. 1,000/- agreeing to 
pay interest at 18% per annum. Subse- 
quently he made certain payments. On 
29-11-1958 he executed a promissory note 
for Rs. 1,489/- being the amount due 
under the prior promissory note after 
giving credit to the payments. A suit 
was filed against the father as defend- 
ant-1 and his sons as defendants 2 to 4 
and others for the recovery of the amount 
due under that promissory note which 
was marked as Ex. A-1 in the case. The 
defendants contended inter alia that they 
were agriculturists and entitled to the 
benefit of the scaling down of the debt 
under the Madras Agriculturist’ Debt 
Relief Act of 1938 (Act IV of 1938) (here- 
inafter referred to as the Act). The Trial 
Court holding that they were so entitled. 
scaled down the amount due under the 
promissory note and gave a decree for 
Rs. 465-76 np. with proportionate costs 
and dismissed the rest of the suit claim. 
The plaintiff-creditor preferred A. S. 92 
of 1963 to the Additional District Court, 


Srikakulam. The learned District Judge 
held following the decision of a Full 


Bench of the Madras High Court in 
Papathi Ammal v. Nallu Pillai, (1963) 2 
Mad LJ 594 = (ATR 1964 Mad 173 FB), 
that in respect of a debt incurred after 
the coming into force of the Act, it is 
necessary before the debtor could be 
given relief under Section 13 of the Act 
that he should prove that he was an 
agriculturist not cnly on the date when 
the debt was incurred but also on the 
date of the suit and as it was found that 
he had ceased to be an agriculturist by 
the date of the suit by reason of the fact 
that the first defendant was carrying 
mining business and paying income-tax 
from the year 1956 onwards he was not 
entitled to claim the benefit of scaling 
down under Section 13 of the Act. In 
the result the suit was decreed in full as 
claimed by the plaintiff. Defendants 3 to 
9 have preferred the Second Appeal, de- 
fendants 1 and 2 having died during the 
pendency of the suit. 

2. The only question that is argu- 
ed in the Second Appeal is that the view 
of the lower appellate Court that in 
order to claim benefit under Section 13 
of the Act, it must be proved that the 
debtor 1s an agriculturist on the date of 
the suit is contrary to law. 

3. The revision petition is direct- 
ed against the judgment of the Munsif 
Magistrate, Eluru in Small Cause Suit 
No. 4/66. The suit was brought by the 
respondent against the petitioner for the 
recovery of a sum of Rs. 420/- due on a 
promissory note dated 5-11-1959 executed 
by the petitioner in favour of the respon- 
dents’ father. That promissory note was 
a renewal of a previous promissory note 
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dated 20-1-1951 executed for a sum of 
Rs. 2,000/-. The suit was brought on 
11-11-1965 and it is admitted that on 
14-12-1959 the debtor had sold all his 
agricultural lands and therefore, he was 
not an agriculturist on the date of the 
suit. The learned Munsif Magistrate 
following the decision of the Full Bench 
of the Madras High Court in (1963) 2 Mad 
LJ 594 = (AIR 1964 Mad 173 FB), held 
that as the debtor was admittedly not an 
agriculturist on the date of the suit, the 
petitioner could not claim the benefits of 
Section 13 of the Act and decreed the 
suit as prayed for. The debtor has pre- 
ferred the revision petition questioning 
the correctness of that decision. 

4. It is seen from the facts stated 
above, the common question that arises 
for consideration in these two cases is 
whether in order to obtain benefit under 
Section 13 of the Act it is necessary that 
the debtor should be an agriculturist both 
on the date when the debt was incurred, 
as well as on the date of the suit. 

5. Both the cases were referred 
to a Bench by Justice Chinnappareddy 
as he felt that the decision is an im- 
portant one requiring consideration by a 
Bench of this Court. After this case was 
referred to a Bench a Division Bench of 
this Court in its decision dated 28-10-1968 
in C. R. P. 541 of 1964 (AP) (un-reported) 
has followed the decision of the Full 
Bench of the Madras High Court in (1963) 
2 Mad LJ 594 = (AIR 1964 Mad 173 FB) 
and held that it is necessary that the 
debtor should be an agriculturist both on 
the date when the debt was incurred, as 
well as on the date of the suit, to claim 
benefit under Section 13 of the Act. 

6. Mr. Bheemaraju who appeared 
for the petitioner in C. R. P. No. 1062/66 
and who addressed the main arguments 
submitted that this decision requires 
reconsideration, inasmuch as various 
aspects of the matter which he placed 
before us were not considered by the 
Division Bench in that decision. The 
arguments that were advanced by Mr. 
Bheemaraju were completely on the lines 
of the dissenting judgment in the deci- 
sion of the Full Bench of the Madras 
High Court in (1963) 2 Mad LJ 594 = 
(AIR 1964 Mad 173 FB). ‘That decision 
was considered and discussed by the Divi- 
sion Bench before it ultimately followed 
the majority view. Anyhow as the matter 
Was again argued fully and the various 
aspects referred to by the dissenting 
Judge in (1963) 2 Mad LJ 594 = (AIR 
1964 Mad 173 FB), were again reiterated 
by Mr. Bheemaraju in the course of his 
arguments we felt it desirable to deal 
with them. 

T. Section 13 of the Act is in the 
following terms :— 

“In any proceeding for recovery of a 
debt, the Court shall seale down all 
interest, due on any debt incurred by an 
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, agriculturist after the commencement of 


this Act, so as not to exceed a sum cal- 
culated at 64% per annum, simple inter- 
est.” The expression ‘debt’ is defined in 
Sec. 3 (iii) as meaning “any liability in 
cash or kind, whether secured or unsecur- 
ed, due from an agriculturist.” 

8. The relevant portion of Sec- 
tion 3 (ii) which defines ‘Agriculturist’ is 
as follows :— 

“Apriculturist” means a person who 
has a saleable interest in any agricultural 
or horticultural land in the province of 
Madras not being land situated within a 
Municipality or cantonment......... 

If these definitions are incorporated into 
Section 13 it would read as follows :— 


“In any proceeding for recovery of a 
debt, due from a person who has a sale- 
able interest in any agricultural or horti- 
cultural land, the court shall scale down 
all interest due to him after the com- 
mencement of the Act so as not to exceed 
a sum calculated at 6} per cent per annum 
simple interest of the amount.” 


The terms of Section 13 so read are clear 
to the effect that the debt must be due 
from a person who has a saleable interest 
in any agricultural land when the pro- 
ceedings for recovery of a debt are insti- 
tuted. In dening ‘agriculturist’ the 
Present tense ‘has any saleable interest’ 
is advisedly used. Similarly, ‘debt’ is 
defined as ‘a debt due from an agricultu- 
rist which would mean in the context 
ef Section 13.as a debt due at the time 
when the proceeding for the recovery of 
a debt is instituted. Therefore on a plain 
reading of the terms of Section 13 read 
with Sections 3 (ii) and 3 (iii) it would 
follow that the debtor must be an agri- 
culturist on the date of the proceeding. 
The learned dissenting Judge in (1963) 2 
Mad LJ 594 = (AIR 1964 Mad 173 FB), 
laid stress upon the expression ‘incurred’ 
occurring in Section 13 and held that 
giving the words their plain sgrammati- 
cal meaning it is enough that at the time 
when the debt was incurred the debtor 
was an agriculturist. In our view, the 
expression ‘incurred’ by an agriculturist 
cannot be construed in isolation without 
reference to the meaning of the words 
‘Agriculturist and ‘debt’ as defined by, 
the Act. 

9. The argument that the expres- 
sion thas saleable interest’ in the defini- 
tion of the ‘Agriculturist’ is referable to 
the status of the debtor as an agricultu- 
rist when the debt is incurred, does not 
commend itself to us as it is opposed to 
tbe clear language of the definition 
clause. Reliance was also placed upon 
Sections 19, 23 and 23 (A) of the Act. It 
was argued that in these sections. parti-~ 
cularly in Sections 23 and 23 (A) a speci- 
fic reference is made to judgment debtor 

“claiming to be entitled to the benefits of 
the Act” thereby indicating expressly 
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that the debtor should be an agriculturist 
on the date of the application. The ab- 
sence of an express provision to that 
effect in Section 13 indicates, according 
to the petitioners that the Legislature did 
noi intend that for the purpose of Sec. 13 
the ‘debtor’ should be an ‘Agriculturist’ 
on the date of the proceeding. On the 
other hand, it is also pointed out that 
there are other provisions in the Act like 
Section 19 (a) under which it is enough 
if the debtor is an agriculturist on certain 
specified dates, namely 1-10-1937, 22-3-38 
even though application for relief may 
be filed by the debtor years after. It is, 
therefore, argued that whenever the 
Legislature wanted to make it clear that 
tha debtor should be an agriculturist on 
a particular date a provision was made 
to that effect, whereas in Section 13 there 
is no such provision. This argument, in 
our opinion, does not take into account 
the different circumstances in which the 
various sections come into operation. 
Section 19 (a) applies only to debts prior 
to the Act. That is why it became neces- 
sary to provide that the status of the 
agriculturist should be determined on 
certain specified dates 1-10-1937, 22-3-38. 
With reference to Secticns 19 and 23 it 
was felt that it was not sufficient that 
the debtor was an agriculturist on those 
dates and therefore, it was provided that 
he should also be an agriculturist on the 
date of the application. As far as Sec- 
tion 13 is concerned, which relates to a 
debt incurred after the Act, as the 
language of the section itself is clear to 
the effect as pointed out above, that the 
debtor should be an agriculturist on the 
date of the proceeding, it was perhaps 
felt that it was not necessary to mention 
again that he should be a debtor on any 
particular date. 

10. Another provision which was 
relied on by the petitioner, is the ex- 
planation to S. 13 which is in the foliow- 
ing terms :— 

“For the purposes of this section, the 
definition of ‘agriculturist’ in Section: 3 
(ii) shall be read as if fi) in proviso (A) 
to that section for the expression “the 
financial years ending 3lst March, 1938”. 
The expression, “the financial years 
ending on the 3lst March” imme- 
diately preceding the date on which 
the debt is incurred” were sub- 
stituted; and (ii) in Provisos (B) and (C) 
to that section for the expression “the 
four half years immediately preceding the 
Ist October, 1937” the expression “the four 
half years ending on the 31st March ‘or 
the 30th September, whichever is later 
immediately preceding the date on which 
the debt is incurred” were substituted.” 
According to the petitioner the explana~ 
tion unmistakeably shows that the Legis- 
lature regarded the date, on which the 
gebt was incurred, only as the crucial 
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11. Ramamurti, J„ considered that 
the Legislature specially inserted ex- 
planations 1 and 2 making substitutions 
in Section 3 (ii) seeing that the definition 
of ‘Agriculturist’ in Section 3 (ii) which 
is referable to the state of affairs exist- 
ing at the commencement of the Act, can- 
not possibly apply to a period after the 
commencement of the Act. With respect 
the learned Judge, assumed in making 
this observation that the definition of the 
expression “Agriculturist? was referable 
to the state of affairs existing at the com- 
mencement of the Act only, a matter 
which was actually the subject for con- 
sideration. In our view, having regard 
to the expression ‘has saleable interest’ it 
would refer to the date on which the debt 
is sought to be enforced. If that is so, 
the very hypothesis on which Rama~« 
murthi, J.. came to the conclusion that 
the explanations were added, falls to the 
ground. 

12. It was lastly contended that it 
could not have been the intention of the 
Legislature that there should be different 
results in the matter of scaling down ac- 
cording to the date on which the debt is 
sought to be enforced. It was argued 
that if the debtor is to be ‘Agriculturist’ 
on the date of tke proceedings he would 
be entitled to the benefit of Section 13 
during particular years when he satisfied 
the definition of ‘Agriculturist but 
would not be entitled to its benefit during 
other years when he did not satisfy that 
test and this would involve a duty on 
the Court to embark upon an enquiry 
about the status of the debtor on different 
dates. We do not consider this apprehen- 
sion is justified. All that is required 
under Section 13 is that the debtor should 
be an agriculturist on the date of the 
institution of the proceeding. It is enough 
if the Court decides the status of the 
debtor on that date and it is not neces- 
sary for the Ccurt to investigate his 
status on several different dates. As 
pointed out by the Judge, there is no 
uniform principle followed by the Act in 
regard to the date on which the status of 
the debtor has to be ascertained. In some 
cases it is the commencement of the Act, 
in other cases it is 1-10-37 and so on. 
Therefore, there would be nothing against 
the scheme of the Act if on a proper 
construction of Section 13 the status of 
the debtor has be determined with re-| 
ference to the date of the commencement 
of the proceedings. 

13. Having taken the view that 
by reason of the expression “incurred by 
an agriculturist” the plain meaning is 
that the debtor should be an agriculturist 
on the dates when the debt was incurred, 
Justice Ramamurthi proceeded to con- 
sider whether there is anything in the 
scheme of the Act to prevent the Court 
from giving effect to this plain meaning. 

the contrary, in our view the plain 
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meaning of the ferms of Section 13 read 
with definitions is that-the debtor should 
be an _ agriculturist on. .the date of the 
proceeding and “the” “investigation. must be 
whether there is anything, in the scheme 
or other provisions óf” ‘the Act which 
would prevent the Court from giving 
effect to this construction. We fail to 
see why such a constfuction should not 
be placed upon the section. 


_ 44. In the result, even after hear- 
ing the arguments.of Mr. Bheemaraiu we 
are not inclined to take a. different view 
from that expressed in the unreported 
judgment of a Bench of this Court in 
C. R. P. No. 541 of 1964 (AP), following 
the majority view in the decision in 
(1963) 2 Mad LJ 594 = (AIR 1964 Mad 
173) (FB). 

15. 
sions in Punyavatamma v. V. H. V. Satya- 
narayana, (1960) 1 ‘Andh WR 336% 
Beekamchand Dhannalal Firm v. Sub- 
baraju, 1960-1 Andh WR 397; Nagabhu- 
shanam v. Setharamaiah, 1960-2 Andh 
iWR 540 = (AIR 1961 Andh. Pra 224) (FB) 
and P. Sriramulu v. Ravurii Nagaiah, 
962-1 Andh WR 373 = (AIR 1962 Andh 
Pra 431). In the first two of these cases 
it was held that liability is incurred only 
when the amount is borrowed and Ië 
would not be postulated that the debt 
is incurred each time when a promis- 
sory note is renewed or when accounts 
are settled or when any document 
fs executed in pursuance of the settle- 
ment of accounts. In 1960-2 Andh WR 
540 = (AIR 1961 Andh Pra 224) (FB), the 
question for’ consideration was Whe- 
ther Section 9 of the Act would apply to 
promissory note executed after the com- 
mencement of the Act for the discharge 
of an anterior debt incurred after 1-10-32 
end before the commencement of the 
Act. It was held that Section 9 would 
apply and Section 13 had no application. 
In that connection it was observed that 
Section 13 can have application only to a 
borrowing made for the first time after 
the Act came into force and is not 
attracted to renewals of debts incurred 
prior to the commencement of the Act. 
Tt is difficult to regard renewal as incur- 
ring a debt within the purview of that 
section. 

16. We fail fo see how these deci- 
sions can be of any assistance in deter- 
mining the question with which we are 
concerned. 

17. In 1962-1 Andh WR 373. = 
(AIR 1962 Andh Pra 431), it was held 
that where there was a debt incurred 
after the Act and was subsequently 
renewed, the debtor was entitled under 
Section 13 to have the debt scaled down 
as and from the date of the original debt. 
This again is not of much assistance in 
this case. But, it is pertinent to note that 
dealing with ‘Section 13, it was observed 
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that “Section 13 of the Act itself com- 
mences with the clause in any proceed- 
ing`for the recovery of a debt” thereby 
indicating that the disability to recover a 
sum in excess of the interest provided 
by the section will attach itself to the 
creditor only when he starts proceed- 
ings for enforcing his claim. If the dis- 
ability is attached to his claim it would 
also stand to reason that the benefit of 
Section -13 available to the debtor would 
also have to be determined with reference 
s4 the date when proceedings are institut- 
ed. 

18. For all these reasons we hold 
that the judgment of the Court below in 
each of these cases is correct. 

19. The appeal and the 
Petition are dismissed with costs. 

Appeal and revision 
ismissed. 


Revision 
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Sri Tammana Tatayya, Appellant v. 
Maddi Kutumba Rao, Respondent. 

Letters Patent Appeals Nos. 72 and 
73 of 1968, Dha gs against judgment 
of Vaidya’ Joy M. Ps. Nos. 4095 and 
4227 of 1968, E 19-3-1968. 

Court-fees and Suits Valuations — 
Andhra Court-fees and Suits Valuation 
Act (7 of 1956), S. 49 — Court-fee is pay- 
able under Section 47 where subject- 
matter of appeal is not capable of valua- 
tion and i is not specifically provided for — 
Decision in C. M. P, No. 4095 of 1968, 
D/- 19-3-1968 (Andhra Pra), Reversed — 
Mares S. 47). AIR 1930 Mad 597 & (1965) 

Andh WR 124, Rel. on. (Paras 4 and 5) 

In appeals against preliminary 
decrees where subject-matter value is 
not capable of valuation for want of 
ascertainment of mesne profits, no 
ad valorem court-fee as in trial Court is 
payable. As there is no specific provi- 
sion, only the fixed court-fee under Sec- 
tion 47 is payable. Decision in C. M. P. 


No. 4095 of 1968, D/- 19- 3-1968 (Andh 
Pra), Reversed. Decision in C. M. P. 
No. 4227 of 1968, D/- 19-3-1968 (Andh 


Pra), Affirmed for different reason. 
(Paras 4 and 5) 
Cases Referred: eae yard Paras 
(1965) 1965-2 Andh WR 124 = 1965- 
2 Andh LT 185, Venkata mick 
narasinga Rao v. Appalaraju 
(1930) AIR 1930 Mad 597 (V 17) = 
ILR 53 Mad 540, Kandunni Nair 
v. Raman Nair 3 
P. Balakrishna ua for Appel- 
lant in both the Appeals; M. Sitaramarao, 
for Respondent in both the Appeals. 


AO/AO/A71/71/VSS/C 
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KRISHNA RAO J.: The above ap- 
peals which involve a determination of 
the proper court-fee payable on the 
Memorandum of first appeal, arises in 
the following circumstances. 

2. The respondent in the above 
two Letters Patent Appeals filed a suit 
in O. S. 36/63 in the Court of Subordinate 
Judge, Gudivada against the above appel- 
lants for recovery of a sum of Rs. 15,000. 
The plaintiff alleged that he purchased 
the property at a Court auction on 1-7- 
1957 and that he was deprived of posses- 
sion of the property and of enjoying the 
profits thereof, by the defendants having 
taken proceedings to get the sale set 
aside and thereby delaying the confirma- 
tion of the sale until 4-3-1963. The suit 
was contested on the ground that the 
plaintiff is not entitled to profits till the 
confirmation of the sale, and that the 
suit is barred by limitation etc. The trial 
Court, while holding that the plaintiff is 
entitled to profits from 1-7-1957 to 17-6- 
1963 did not determine the quantum of 
the profits but directed the same to be 
decided on a separate application and 
accordingly passed a preliminary decree 
for mesne profits against the above ap- 
pellants. In the suit, the plaintiff valued 
the profits tentatively as Rs. 15.000/- for 
purposes of court-fees as well as juris- 
diction and paid ad valorem  court-fees 
ef Rs. 1,086 thereon. Against the preli- 
minary decree, the above appellants (de- 
fendants} filed appeal No. 259/64 in this 
Court valuing the appeal at Rs. 15,000/- 
as in the trial Court but as no decree for 
mesne profits was passed for any speci- 
fied amount they paid a fixed court-fee 
of Rs. 300/- according to Section 47 of the 
Andhra Court-fees Act. Pending Appeal 
No. 259/64, the plaintiffs respondents filed 
a petition C. M. P. 4095/68 in this Court 
calling upon the appellants to pay ad 
valorem court-fees as in the trial Court 
and to dismiss the appeal if they do not 
pay Court-fees accordingly. The appel- 
lants while opposing the application, filed 
another petition C. M. P. 4227/68 alleg- 
ing that no court-fees at all is payable 
on the memorandum of appeal except 
Rs. 2/- as on a petition to the High Court 
and acccrdingly prayed for a refund of 
the excess court-fee paid by them. 
These two applications were disposed of 
by our learned brother Vaidya, J„ on 
19-3-1968 allowing the application of the 
respondent and directing the appellants 
to pay ad valorem court-fees as in the 
trial Court. Consequently, the applica- 
tion for refund filed by the appellants 
was rejected and two months’ time was 
given for them to pay the deficit court- 
fee. The learned Judge held that as the 
claim relates solely to profits the appeal 
against the preliminary decree directing 
enquiry into the quantum of the profits 
should be regarded as a claim for a 
declaration that the respondent is nof 
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entitled to profits. Hence the learned 
Judge was of the opinion that though the 
amount is not ascertained the defendants 
should pay the same court-fees as in the 
trial Court. Against the above order. the 
appellar.ts filed these appeals under . 
Clause 15 of the Letters Patent. 


3. In these appeals, the question 
for consideration is whether the court 
fee paid on the Memorandum of Appeal 
in A. S. No. 259/64 is correct. The view 
consistently taken by the Madras High 
Court uader the Madras Court-fees Act 
was that no court-fee need be paid when 
a party files an appeal challenging the 
mere direction to ascertain the mesne 
profits.. In Kandunni Nair v. Ittunni 
Raman Nair, AIR 1930 Mad 597. A Divi- 


sion Bench of the Madras High Court 
observed as follows: 
“Where, however, a preliminary 


decree only makes provision for the sub- 
Sequent determination of the mesne pro- 
fits we think that the apt occasion for 
requiring a defendant to pay a court-fee 
fn this respect would be if and when the 
profits have been determined by a final 
decree. To require him to pay now a 
court-fee upon the profits as estimated in 
the plaint, where there is as yet no ques- 
tion as to their amount but only as to the 
right of the plaintiff to receive them, ap- 
pears not only difficult to justify on prin- 
ciple but also to lead to the difficulty 
that if the defendant subsequently has to 
appeal against the amount of mesne pro- 
fits awarded by the final decree, he would 
pay .court-fee twice over. We do not 
think therefore that at the present stage 
the fee payable should comprise this 
item.” 

The above decision was followed by 
Chandrasekhara Sastry J. in Venkata 
Ramana.asinga Rao v. Appalaraju, (1965) 
2 Andh WR 124, which arises out of a 
suit for partition and separate possession 
with a prayer for past mesne profits of 
Rs. 1,500/-. On the estimated amount of 
Rs. 1,500/- the plaintiff therein paid ad 
valorem court-fee in the suit, but with- 
cut any ascertainment of the quantum of 
the protits the Court merely passed a 
preliminary decree for partition with a 
direction to enquire into the mesne pro- 
fits including past profits. Even after the 
passing of the Andhra Court-fees Act, 
the learned Judge held that the same 
principle enunciated in the Madras Case, 
ATR 1950 Mad 587, applied when the ap- 
peal is filed against a preliminary decree 
merely directing an enquiry into the pro- 
fits, the principle being that the subject- 
matter of the appeal cannot be said to 
refer to any specified sum of money 
which the appellants should challenge. 
There is however another line of cases in 
which the defendant-appellant is required 
to pay ad valorem court-fee on the 
amount actually determined by the trial 
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Court. Similarly, a plaintiff who is given 
a decree.for profits for a sum less than 
what he claimed in the plaint has to pay 
ad valorem court-fees in an appeal filed 
by the plaintiff on the amount which was 
disallowed. But the instant caseis govern- 
ed by the principle stated in the Madras 
case, AIR 1930 Mad 597, followed by 
Chandrasekhara Sastry J. in the above 
ruling and we do not see any reason to 
differ from the said view. 


4. In the order under appeal, the 
decision of Chandrasekhara Sastry, J- 
was distinguished on the ground that the 
claim for profits was not an independent 
claim but was an ancillary relief. But 
we do not think that this makes any real 
distinction in principle. In the instance 
case the plaintiff did not seek any de- 
claration of his title as Court auction 
purchaser but merely filed an indepen- 
dent swt for recovery of profits which is 
purely incidental to his title as a Court 
auction purchaser. Hence we do not 
agree with the reasoning of the learned 
Judge that the dispute as to profits should 
be treated as a suit for a declaration with 
respect fo the profits claimed. It was 
contended before the learned Judge that 
the appellants have to pay the same 
court-fees as in the trial Court as per 
Explanation (1) to Sec. 49 of the Andhra 
Court-fees Act which is as follows :— 


“Whether the appeal is against the 
refusal of a relief or against the grant of 
the relief, the fee payable in the appeal 
shall be the same as the fee that would 
be payable on the relief in the Court of 
First instance.” 

In the present case, we cannot say that 
this is an appeal against the grant of a 
relief claimed in the plaint. The relief 
claimed is for a decree for Rs. 15,000/- 
but the decree merely directed the deter- 
mination of the profits. Hence we do 
not see how the defendants should pay 
ad valorem court-fees under Explanation 
(1) to Section 49. So far as the court- 
fees payable in the trial Court was con- 
cerned, the plaintiff had to estimate his 
profits as per Section 41 of the Andhra 
Court-fees Act. He accordingly estimat- 
ed the same and paid ad valorem court- 
fees. But by no fault of the parties there 
was no adjudication as to the quantum 
of the profits. Under Section 49 of the 
Andhra Court-fees Act relating to pay- 
ment of court-fees in appeals, the fest is 
to determine the subject-matter of the 
appeal. As we have already pointed out, 
the subject-matter of the appeal is in- 
capable of valuation in the sense that 
the amount is unascertained. The only 
question for decision in the appeal is as 
to the maintainability of the claim for 
profits for one reason or the other. We 
are therefore of the opinion that the ap- 
pellants need xot pay ad valorem court- 
fees in the appeal as in the trial Court. 


Anes a 


Natesa Chettiar v. N. Krishniah 


[Prs. 3-5] A. P. 179 


Hence C. M. P. 4095 of 1968 filed by the 
respondent disputing the court-fee paid 
in the appeal is dismissed. 

5. The next question for considera- 
tion is whether the appellants should get 
refund of the court-fees in the view that 
no court-fee need be paid at all. In cases 
where the subject-matter in dispute is 
incapable of valuation a fixed court-fees 
was payable under the Madras Court-fees 
Act. But under the Andhra Court-fees 
Act, though there are certain specific 
provisions with regard to cases in which 
the dispute is not capable of valuation, 


tesiduary Section 47 was introduced 
covering all cases where there was no 
specific provisions in the Act. Section 47 


obviously takes in cases where the sub- 
ject-matter is incapable of valuation and 
not otherwise specifically provided for. 
We therefore hold that the provisions of 
Section 47 of the Court-fees Act apply 
to a case like the present one and the 
Court-fees of Rs. 300/- paid by the appel- 
lant under Section 47 (4) of the Andhra 
Court-fees Act is correct and that the ap- 
pellant is not entitled to any refund of 
court-fees. 
For the above reasons, L. P. A. 
So: 72 of 1968 is allowed with costs and 
L. P. A. No. 73 of 1968 is dismissed; but 
without costs. 
One appeal allowed and 
another dismissed. 
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GOPALRAO EKBOTE J.:— 
Letters Patent Appeal is from the judg- 
ment of our learned brother Obul Reddi, 
J., given in Appeal No. 446 of 1961 on 
ist August, 1967 whereby the learned 
Judge allowed the appeal and dismissed 
the plaintiff’s suits. 

2. The material facts in order fo 
anderstand the arguments raised before 
us may briefly be stated. The _ plaintiff, 
who is the appellant before us, instituted 
O. S. No. 75 of 1960 alleging inter alia 
that out of his own earnings he advanced 
various sums of money to Rajeswari 
Ammal, the 2nd defendant. He first ad- 
vanced on 30-12-1942 a sum of Rs. 3,000 
and the 2nd defendant executed a regis~ 
tered usufructuary mortgage in favour 
of the plaintiff. Subsequently on 29-3-48 
he advanced Rs. 3,000/-. On 7-5-1950, he 
advanced Rs. 2,000/~ and on 7-9-1951 
az.other sum of Rs. 1000/- and for all the 
three loans, Rajeswari Ammal, the 2nd 
defendant, executed three mortgage deeds 
separately. The mortgage deeds were 
taken in the name of the 3rd defendant, 
who is the wife of the plaintiff. The 
plaintiff was advised that the three 
simple mortgage deeds should not be 
taken in his own name as it mighf in- 
* volve some complications. The plaintiff 
therefore took all the three deeds in the 
name of his wife although the loans 
were advanced by him. 

3 While, so, trouble arose Pe- 
tween the plaintiff and the 2nd defend- 
ant when the plaintiff demanded return 
of the money advanced by him. The 
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plaintiff filed a suit on one of the mort- 
gage deeds dated 7-5-1950 executed by. 
the 2nd defendant in the name of the 
3rd defendant berami for the plaintiff. 
The plaintiff bore the costs of the suit. 


4. In the meanwhile, the 2nd de- 
fendant mortgagor sold the schedule 
mentioned properties to the Ist defend- 
ant on 22-7-1959 for Rs. 12,950/- subject 
cf course to all the mortgages. The plain- 
tiff thereupon issued a notice to the Ist 
defendant on 29-7-1959 informing that 
the real person to receive the money is 
the plaintiff on account of all the four 
mortgages and not the 3rd defendant. 
The Ist defendant, however, gave a reply 
on 1-8-1959 that in regard to three mort- 
gages the money is payable only. to the 
8rd defendant. 

5. The suit, which was instituted 
by. the plaintiff in the name of his wife 
in regard to the mortgage of 7-5-1950, 
was pending. The plaintiff learnt that 
the 3rd defendant was trying to compro- 
mise with the ist defendant in O. S. 
No. 135 of 1959. 


6. With these allegations, the 
plaintiff instituted the suit for a declara- 
tion that the morigage money due under 
the three mortgeges standing in the 
mame of the 3rd defendant is solely and 
exclusively payable to the plaintiff alone 
and not to the 8rd defendant. He also 
asked for the issue of an injunction re- 
straining the 8rd defendant from re- 
ceiving and defendants 1 and 2 from 
paying any portion of the debt to any 
one else other than the plaintiff. 

a The plaintiff also instituted 

S. No. 34 of 1960 for the recovery of 
Hie amount due on the three mortgages 
standing in the name of his wife against 
the mortgagor and the purchaser from 
her. He impleaded his wife as the 3rd 
defendant in that suit also. 

8. The Ist defendant in his writ- 
fen stafement contended that he pur- 
chased the property covered by the four 
mortgages from the 2nd defendant under 
a registered sale deed, He purchased tha 
same subject fo the mortgages. Soon af- 
ter the purchase he paid off on 4-8-1959 
the amount due on the simple mortgage 
dated 7-511950 to the 3rd defendant and 
obtained a receipt from her. The suit, 
which was filed for the enforcement of 
that mortgage, i. e. to say, O. S. No. 135 
of 1959, was thereupon dismissed on 


16-10-1959. He also stated that in thaf 
suit the plaintiff filed I, A. No. 522 of 
1959 requesting the Court to. implead 


him as a party. Jt was, however, dis- 
missed on 16-10-59. The application I A. 
No. 492 of 1959, which was filed by the 
ist defendant to implead him, was al. 
lowed on 24-9-1959. 

9. In regard fo the usufructuary 
mortgage dated 30-12-1942 the conten- 
tion of the = defendant was that he 
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filed an application O. P. No, 28 of 1959 
on the file of the District Munsiff’s 


Court, Chittoor under Section 57 of the 
Transfer of Property, Act. The plaintiff 
raised several untenable objections. They. 
were, however, overruled and the peti- 
tion was allowed on 26-10-1959. The is? 
defendant deposited the amount due 
under the said usufructuary. mortgage 
and the same is lying in the Court to 
the credit of the plaintiff, The 1st defen- 
dant obtained possession of the property 
covered by the said mortgage on 10-12- 
1959. He disputed that the three mort- 
gages executed in favour of the 3rd 
defendant were benami for the benefit 
of the plaintiff. 


10. The 2nd defendant remained 
ex parte, 
i1. The 8rd defendant in her 


written statement denied the allegations 
made in the plaint that consideration 
of the three simple mortgages came from 
the plaintiff and not from the 3rd defen- 
dant. She contended that if these mort- 
gages were really for the benefit of the 
plaintiff, he could not have instituted 
the suit O. S. No. 135 of 1959 in her 
name. Merely because the plaintiff is 
in possession of the documents, he can- 
not be said to be entitled to the amount 
due on them. She contended that she 
advanced the loan out of her stridhana, 
and it is she who is entitled to it. 

12. The trial Court after fram- 
ing appropriate issues and after a pro- 
per joint trial of both the suits came 
to the conclusion that all the three mort- 
pages, although they stood in the name 
of the wife, were benami and it is the 
plaintiff who had advanced the loan to 
the 2nd defendant, As a result, both 
the suits filed by the plaintiff were 
decreed by a Common Judgment. 

13. Aggrieved by the said Judg- 
ment and decree, the ist defendant pre- 
ferred appeal No. 446 of 961 against 
the decree in O. S. No. 34 of 1960. He, 
however, confined the appeal in regard 
to the mortgage dated 7-5-1950. He did 
not dispute the decree passed in favour 
of the plaintiff on the other mortgages 
which stood in the name of the wife, 

14. The ist defendant filed an- 
other Transferred Appeal No. 66 of 1965 
against the decree, in O. S. No. 75 of 
11960 which, as stated earlier, was a suit 
for declaration and injunction. The 3rd 
defendant, the wife, filed another ap- 
peal, Transferred Appeal No. 65 of 1965, 
against the decree in O. S. No. 75 of 
i960, She however did not. file any ap- 
peal against the decree in O, S. No. 34 
of 1960, These appeals came for hearing 
before our learned brother Obul Reddi, 
J. It appears that Appeal No. 446 of 
1961 was dismissed against the 3rd res- 
pondent, who was the wife of the plain- 
tiff, on the ground that the appellant 
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gave her up on 23-7-1963. The learned 
Judge reached the conclusion that the 
plaintiff has failed fo prove that he ad- 
vanced the money in regard to the three 
mortgages and held it, is the 3rd defen- 
dant who advanced the loan out of her 
stridhana property and it is she who 
was entitled to the amounts covered by. 
the three simple mortgages. He also 
held that the amount due on the mort- 
gage deed dated 7-5-1950 was paid by 
the 1st defendant on 4-8-1959 to the 3rd 
defendant. The plaintiff was not entitled 
to any decree in regard to that amount. 
As a result, the learned Judge allowed 
the appeal and dismissed both the suits 
of the plaintiff. It is this view that is 
now assailed in this Letters Patent Ap- 
peal. 

15. The principal contention of 
Sri T.. S. Narasinga Rao, the learned 
Counsel for the appellant. is that there 
is enough evidence to hold that the 
plaintiff advanced the loans in regard 
to all the three simple mortgages and 
not the wife. He took us through the 
entire evidence, 

Æ # & E 
_ [After discussing the evidence given 
by P. Ws. i to 4 their Lordships conti- 
nued.] 

16 to 19. From this evidence, ït 
will be clear that the plaintiff has mise- 
rably failed to prove that he had enough 
funds to advance, that he in fact ad- 
vanced the loan on the three simple 
mortgages and for some valid reason he 
allowed the documents to be executed 
formally in the name of his wife al- 
though he happens to be the real bene- 


ficiary. 
20. . It is now well settled that the 
onus of establishing a transaction of 


benami lies heavily on the person assert- 
ing benami nature of the transaction. He 
speaks contrary. to the tenor of the docu- 
ment and therefore has to prove the 
nature of benami by clear and unambi- 
fuous evidence. He cannot ask the Court 
to rest the decision on mere surmises 
or suspicion. If there is no satisfactory 
evidence, it is obvious that the apparent 
title must prevail. The real test in all 
such cases is the source whence the con- 
siceration came, and if the evidence 
dozs not. reach the standard required in 


-such cases, then effect must. be given 


to the document. Applying this test to 
the facts of the present case, we have no 
manner of doubt that the learned Judge 
was right in rejecting the evidence of 
the plaintiff. The trial Court obviously 
went wrong in holding that the 3rd 
defendant was the benamidar for the 
plaintiff, Exhibit A-4, by which the 2nd 
defendant agreed to pay the interest due 
on the mortgages _ to the plaintiff and 
Exhibit A-5 a reply given by the 2nd 
defendant to the 3rd defendant, cannot 
form the basis for holding that the tran- 
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‘the decree for declaration of title.” The 


sactions are of benami character. Those 
documents, in our view, do not support 
any such plea. The contention of the 
learned Advocate for the appellant that 
the wife was not interested in prose- 
cuting the appeal which she filed in the 


High Court and therefore we should 
draw inference that it is the plaintiff 
who must have advanced the money 


cannot be accepted as valid. We there- 
fore agree with the conclusion of the 
learned Judge that the three mortgages 
executed in favour of the 3rd defendant 
are not of benami character. It is the 
- 8rd defendant who is entitled to the 
amount of the said mortgages and not 
the plaintiff. 


21. We are also satisfied that the 
amount in regard to the simple mort- 
gage dated 7-5-1950 was paid by the 
Ist defendant on 4-8-1959 to the 3rd 
defendant who was entitled to receive 
it and give discharge. 


22. The real contention of the 
learned Advocate for the appellant first- 
ly was that in the absence of the wife, 
Tr. Appeal No. 65 of 1965 could not have 
been considered «and disposed of on 
merits by the learned Judge. It is true 
that the wife was not present at the 
time when the appeal was called on for 
hearing. It is. however, now settled 
that even in the absence of the appel- 
lant the Court has jurisdiction to either 
dismiss the appeal for default or dis- 
pose it of on merits. See Sarawathi 
Bai v. Ramaiah, 1960 Andh LT 296. We 
do not therefore find any substance in 
this contention. 


f 23. It was then contended that 
Appeal No. 446 of 1961 was confined 
only to the claim decreed in favour of 
the plaintiff in regard to the mortgage 
of 7-5-1950. Since the decree of the trial 
court in favour of the plaintiff in regard 
to the other two mortgages become final 
and as the basis for passing the decree 
in regard to all the three mortgages is 
the same, Appeal No. 446 of 1961 is 
barred by the principles of res judicata. 
In support of his contention the learned 
Advocate relied upon Narendranath v. 
Ganesh Prasad, AIR 1946 Pat 408. In 
that case, the plaintiffs-respondents -were 
granted two reliefs, first a declaration of 
title and secondly a decree for posses- 
sion. Their right to second relief depend- 
ed on the very same facts which gave 
rise to their title. Appeal was preferred 
only against the relief of declaration of 
title and not against the decree for pos- 
session. It was held by a Bench of the 
Patna High Court that “the decree for 
possession would therefore operate as 
res judicata on the facts necessary to 
establish their title. 
as the decree for possession remains in- 
tact it would operate as res judicata to 
prevent the appellants from challenging 
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learned Judges relied in support of their 
conclusion upon a decision of Anata- 
krishna Ayyar, J. in Pichai Konar v. 
A Rama Iyer, AIR 1930 Mad 
71. 

24. In so far as this proposition 
goes, no fault can be found with it. The 
basis in regard to ali the three mort- 
gages is the same, that is to say. that 
the transactions covered by the three 
documents are of benami character as it 
is the plaintiff who advanced the money 
although in the name of the wife. The 
lst defendant therefore could not have 
preferred an appeal only against one 
mortgage leaving the findings in regard 
to the other two intact. The findings in 
regard to the other two mortgages be- 
ing that it is the planitiff who is en- 
titled to the money and not the wife 
would operate as res judicata and the 
Ist defendant would be estopped from 
continuing the appeal only in regard to 
the third mortgage. On that ground Ap- 
peal No. 446 of 1961 could be dismissed. 
It is also relevant in this connection to 
note that the appellant gave up the 3rd 
respondent and the appeal was dismissed 
against the wife. Without her presence, 
it is obvious that the appeal could not 
have been prosecuted as the finding cf 
benami makes her presence necessary if 
that is to be set aside by the appellate 
Court. On both the grounds therefore, 
Appeal No. 446 of 1961 can be dismissed. 

25. That does not, however, con- 
clude the matter. There is another ap- 
peal filed by the 1st defendant, Tr. Ap- 
peal No. 66 of 1965, against the decree 
in O. S. No. 75 of 1960. We have al- 
ready noticed that the decree was in 
the suit seeking declaration by the plain- 
tiff that the amount covered by the 
three mortgages belongs to him and all 
the three transactions are of benami 
nature. There is also the appeal of the 
8rd defendant-wife, Tr. Appeal No. 65 
of 1955, against the decree in the same 
suit, that is to say O. S. 75 of 1960. It 
is not disputed that O. S. No. 34 of 1960 
and O. S. No. 75 of 1960 with consent 
were tried together. Common questions 
admittedly are involved in both the suits 
the principal question being as to whe- 
ther the three mortgages are of benami 
character, the plaintiff being the bene- 
ficiary. It is in these circumstances that 
we have to consider es to what fs the 
effect of the dismissal of Appeal No. 
446 of 1961 on the grounds of the prin- 


ciples of res judicata and non-joinder 
-of a necessary party. 
26. The real question therefore 


is as to when the decision in one suit 
operates as res judicata in cases where 
two suits are tried together. 

27. The question came up before 
the Supreme Court in Narahari v. Shan- 
ker, AIR 1953 SC 419. The facts of that 
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case were as follows: A had instituted a 
suit for possession of two-thirds share in 
estate against B and C who claimed a 
one-third share each. The suit was 
decreed by the trial Court. B and C 
preferred separate appeals. Those ap- 
peals were heard together and disposed 
of by the same judgment but separate 
decrees were prepared. A preferred an 
appeal from one of those decrees within 
the period of limitation and later on. 
after the period of limitation had ex- 
pired, preferred an appeal from the 
other decree also. It was held by the 
Supreme Court that as there was only 
one suit and the appeals had been dis- 
posed of by the same judgment it was 
not necessary to file two separate ap- 
peals and the question of res judicata 
did not at all arise in the case. Their 
Lordships approved the decision in Mt. 
Lachmi v. Mt. Bhulli. AIR 1927 Lah 289 
(FB). It was observed: 


"It is now well settled that where 
there has been one trial. one finding 
and one decision. there need not be two 
appeals even though two decrees may 
have been drawn up......... The estoppel 
is not created by the decree but it can 
only be created by the judgment. The 
question of res judicata arises only when 
there are two suits. Even when there 
are two suits, it had been held that a 
decision given simultaneously cannot be 
a decision in the former suit.” 


28. At least three classes of cases 
{involving consideration of the doctrine 
of res judicata in such cases are con- 
ceivable. One class illustrates cases of 
cross suits, each suit having the same 
subject-matter, the same issue and the 
same parties though differently arraign- 
ed that íis plaintiff in one suit is defen- 
dant in the other, or plaintiffs filing two 
suits for two reliefs involving the same 
question of fact, the subject-matter be- 
ing the same. The second or the next 
class of cases are those in which the 
party appealing from one of the decrees 
involving a common issue is not compe- 
tent to appeal from the other decree or 
decrees as he is the winning party there. 
In this latter class. the reliefs or subject- 
matters may not be identical in all of 
them. The third class is the one in 
which scopes of the suits tried together 
and involving a common issue are dif- 
ferent, the parties are not fdentically the 
game and the appellant party having 
been a loser in the decrees not appeal- 
ed from could prefer an appeal but did 
not do so and allowed the decrees to 
become final 


29. It is the first class with which 
we are concerned. in first named class, 
challenge | of one decree in appeal 
amounts in substance though not in form 
to challenge of other and the adjudica- 
tion in appeal covers the same subject- 


2 
wd te 


Natesa Chettiar v. N. Krishniah (Ekbote J.) 


[Prs, 27-31] A. P. 183 


matter in the presence of the same part- 
ies. In such cases, if no appeal is filed 
from one decree, it does not operate as 
res judicata in the appeal filed against 
the other decree as it covers the entire 
subject-matter involved in both the suits. 
That is what the Supreme Court has 
laid down in the above said case. It is 
therefore clear that when the matter in 
issue in two suits was the same and the 
finding in one suit either has been ad- 
opted in the other or a common judg- 
ment is given in both the suits and two 
decrees are separately prepared, an ap- 
peal against one of these decrees is not 
barred by res judicata on the ground 
that no appeal was filed against the 
other decree. This view was even ear- 
lier taken by Panchanda Velan v. Vaithi- 
natha Sastrial. (1906) ILR 29 Mad 333 
(FB), Ramaswamy Chetty v. Karuppan 
Chetty, AIR 1916 Mad 1133, and Govind- 
ayya v. Ramamurthi, AIR 1941 Mad 524. 


30. It is true that in Badri Nara- 
yan v. Kamdeo Prasad, AIR 1962 SC 
338, the earlier cited Supreme Court 
case, that is to say AIR 1953 SC 419 
came to be considered. Extracting the 
relevant passage from the said decision 
appearing at page 420 which is as fol- 

WS! 

“It is now well settled that where 
there has been one trial, one finding, 
and one decision. there need not be two 
appeals even though two decrees may 
have been drawn up.” 

Their Lordships observed:— 

."This does not mean that whenever 
there be more than one appeal arising 
out of one suit, only one appeal is com- 
petent against the order in any of those 
appeals irrespective of the fact whether 
the issues for decision in those appeals 
were all common or some were common 
and others raised different points for 
determination. The existence of one 
finding and one decision mentioned in 
this observation simply contemplates 
the presence of common points in all 
the appeals and the absence of any dif- 
ferent point in those appeals and conse- 
quently of one decision on those com- 
mon points in all the appeals.” 

31. The facts in the later 
Supreme Court case were; A filed an 
elcetion appeal in the High Court against 
the order of the Election Tribunal, set- 
ting aside his (A’s) election on the ground 


of corrupt practice. B. the election 
petitioner also filed an appeal in the 
High Court, against the order of the 


Election-Tribunal not declaring him to 
be duly elected. Both the appeals were 
disposed of by the High Court by one 
Judgment. It dismissed A’s appeal though 
on a different finding that A was the 
holder of an office of profit under the 
State, and allowed B's appeal declaring 
him duly elected. Separate decrees were 
prepared in the two appeals. A filed an 
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appeal in the Supreme Court against the 
order in B’s appeal alone. It was held 
by the Supreme Court distinguishing its 
previous decision in ATR 1953 SC 419 
on facts and on the ground that it dealt 
with the interpretation of Section 1% 
and that the observations from that case 
quoted above did not apply to cases 
which were governed by the general 
principles of res judicata, that the ap- 
peal was barred by the principle of res 
judicata, inasmuch as A did not appeal 
from the decree in his own appeal, 
whose dismissal by the High Court con- 
firmed the order of the Election Tribu- 
nal setting aside A’s election. 


32. What emerges from the two 
decisions of the Supreme Court referred 
to above is that where the suits or ap- 
peals raise only common issues for deci« 
sion and there has been one trial, one 
finding and one decision, an appeal 
against the decree in one suit or the 
appeal will not be barred by res {udi- 
cata by not filing an appeal against the 
decree in the other suit or the appeal. 
But where the subject-matter of each 
of the two suits or the appeals is differ- 
ent and the decision in the two proceed- 
ings thus stated in one judgment, really: 
amounts to two decisions and not one 
decision common to, both the proceed- 
ings, an appeal filed against the decision 
in one proceeding will be barred by the 
rule of res judicata if no appeal is filed 
against the decision in the other pro- 
ceedings. 


33. It cannot be doubted that 
where two suits having a common issue 
are tried together and disposed of by a 
single judgment or by two judgments, 
one incorporating the other, there is in 
substance only one trial and one verdict 
and there is no question of a party be- 
ing vexed twice over the same matter. 


34. If we examine the facts of 
the present case in the light of the prin- 
ciples stated above, it will immediately 
be plain that in both the suits the com- 
mon question was as to whether the 
three mortgage deeds executed in favour 
of the „wife were of benami nature meant 
for the benefit of the plaintiff-husband. 
Except this common question, there was 
no other question which can ba said to 
be confined to one or the other suit and 
could be said to have been separately. 
dealt with in that suit alone, The entire 
dispute in both the suits covered the 
common ground as they were tried and 
disposed of together by a single judg- 
ment. and there can be no difficulty in 
holding that in substance there was only 
one trial and one verdict and in these 
circumstances there is no question of a 
party being vexed twice over the same 
subject-matter which would attract the 
principle of res judicata. Thus even 
though Appeal No. 446 of 1961 is | dismis- 
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sed, the other two spect Tr. Appeals 
Nos. 65 and 66° of 1965, cannot be said 
to be barred by the principle of res 
judicata, All the three appeals arose 
out of a common trial and verdict which 
involved common questions of fact and 
law. Even if Appeal No. 446 of 1961 
was not preferred or even if preferred 
was dismissed either on the ground of 
limitation or on any. other ground such 
as res judicata, that will not deprive the 
other parties who had preferred the ap- . 
peals covering the same ground from 
continuing to prosecute the same. Sec- 
tion 11 or the principle of res judicata 
is not attracted to such cases. There- 
fore I do not feel any hesitation in reject- 
ing this contention also. 

35. It is also pertinent ïn this 
connection to note that the plaintiff him- 
self has filed only one appeal as against 
Appeal No. 446 of 1961. He did not 
prefer any appeal in the other two ap- 
peals, that is to say, Tr. Appeals Nos. 65 
and 66 of 1965. The consideration be- 
ing the same, one appeal in the circum- 
stances mentioned above, is Mon nane 
and he was right in filing only one ap- 
peal. He cannot however, try to apply 
other measures to the cases of the defen- 
dants. 

36. Since no other contention 
was raised, the appeal fails and is dis- 
missed with costs. 

Appeal dismissed. 
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(V. 58 C 35) 
CHINNAPPA REDDY AND MADHAVA 
REDDY, JJ. 


Variety Hall and Ramkrishna Tex- 
tiles, Atmakur, Applicant v. Commis- 
sioner of Income Tax, Andhra Pradesh, 
Respondent. 

Case Referred No. 11 of 1967, DJ- 
16-2-1970. 

(A) Income-tax Act (1922), S. 66 (1) 
— Reference — New plea that accounts 
discarded as not properly maintained 
cannot be the basis for fixing concealed 


income not permitted. (Para 3) 
` (B) Income-tax Act (1922), Sec. 13 
— “Income” — Cash credits in a year 


— Onus to prove them not to be income 
is on assessee — If assessee’s explanation 
is rejected Department can treat them 
as income of that years AIR 1959 Andh 
Pra 668, Followed. (Para 3) 


(C) Income-tax Act (1922) Sec, 26A 
— Registration under — Genuine part- 
nership constituted under a deed — Firm 
existing — Neither concealment of in- 
come by it nor its failure to divide a 
portion of the profits according to the 
deed can disentitle it to registration. AIR 


LN/LN/F692/70/JRM/D 


1971 


1964 SC 1818 and R. C. No. 30 of 1966, 
D/- 3-2-1970 (Andh Pra), Followed; 
(1963) 48 ITR 968 (AP), Dissented from. 
(Para 4) 
Cases Referred: Chronological Paras 
(1970) R. Ae Nos 30 of 1966, D/- 
3-2-70 
(1964), AIR 1964 SC 1813 (V. 51) = 
53 ITR 204, Commr. of Income : 
Tax Sivakasi. Match Exporting 4 
(1963) 13 ITR 968 (AP), Chintala- 
pati Ranga Naikulu v. Commr. : 
of Income Tax Andhra Pradesh 4 
es AIR 1959 Andh Pra 668 
(V, 46) = 35 ITR 261, Commr. 
of Income Tax, Hyderabad v. 
G. M. Chenna Basappa 3 
S. Dasaratharami Reddi, for Ani 
cant; T. Ananta Babu, for. Respondent. 


MADHAVA REDDY, J:— The fol- 
lowing two questions have been refer- 
red to us at the instance of the asses- 
see-firm arising out of two separate 
orders of the Income-tax Appel- 
late Tribunal Hyderabad in I. T. A. No. 
12098/62-63 and I. T. A. No, 12095/62-63 
dated 2-6-64:— 


“Whether the Appellate Tribunal 
was justified in reversing the order of 
the appellate Assistant Commissioner by 
purporting to follow the decision of the 
Andhra Pradesh High Court reported in 
35 ITR 261 = (AIR 1959 Andh Pra 668). 


2. “Whether on the facts and in 
the circumstances of the case, the ap- 
plicant firm was entitled to registration 
under S. 26-A of the Income Tax Act? 
The facts and circumstances in which 
these questions came to be referred may 
be briefly stated:— 


2. The applicant firm styled 
‘Variety Hall and Ramakrishna Textiles’ 
carrying on business in retail cloth con- 
stituted under an instrument of partner- 
ship dated 27-12-1958 applied for regis- 
tration for the assessment year 1960-61 
under Section 26-A of the Act. They also 
filed a return showing an income of 
Rs. 18084/-- A sum of Rs. 1,600/- was 
added as profits while making the said 
return with an explanation that certain 
credits and debits in the names of six 
different persons were not brought to 
account and that they were not borrow- 
als but were purchases and sales nof 
brought to account. The total of these 
credits was Rs. 19,550/-. The Income 
tax Officer refused to accept the expla- 
nation and also found that there were 
several unledgered cash credits and the 
total of such amounts was put af 
Rs, 31,287. He therefore took the peak 
credits appearing in each of the several 
accounts and arrived af a figure of 
Rs. 15,000/- as the assessee’s concealed 
income from undisclosed sources by in- 
cluding the said sum and on that basis 
assessed the tax payable by the assessee 
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firm. He also refused registration of the 
firm in -view of ‘the fact that even ac- 
cording ‘to’ the assessee’s own showing 
the undisclosed profit was not divided 
among the partners, 


On appeal by the assessee the ap- 
pellate Assistant Commissioner while 
agreeing with the Income Tax Officer 
that the cash credits were nof taken into 
account held that the peak credits 
should"have been estimated at Rs. 10,000 
and accordingly reduced the concealed 
income by Rs. 5,000/-. He also held that 
the Income-tax Officer was not justified 

in refusing registration merely because 
there was no proper division of the pro- 
fits among the partners. Accordingly he 
allowed, both the Appeals preferred by 
the assessee. The Department carried 
the matter in appeal to the Tribunal and 
the Tribunal restored the order of the 
Income-tax Officer in both the matters in 
issue. : 

. 3. In so far as the first question 
is concerned, Mr. Dasaratharami Reddi, 
learned counsel for the assessee-firm 
sought to contend that when the Income 
tax Officer and the Tribunal had held 
that the accounts were not properly 
maintained, then the very same accounts 
should not have been relied upon by 
him for the purpose of arriving at a 
fisure of Rs. 15,000/- as income from un- 
disclosed sources. This point, however 
wes not raised before any vot the Income 
Tax authorities nor was it raised before 
the Tribunal. What all that was argued 
was that the Income Tax Officer ought 
to have taken Rs. 8.500/- as the peak 
credits and not Rs. 15,000/-. It was 
never contended that the accounts dis- 
carded for one purpose could not be 
made basis for the purpose of arriving 
aż the figure of peak credits. We can- 
not therefore allow this question to be 
raised. ‘This question does not arise 
from the statement of facts or from the 
order of the Tribunal. The question 
that has been referred on those facts fs 
merely whether the Tribunal was justi- 
fied in reversing the order of the Ap- 
pellate Assistant Commissioner by pur- 
porting to follow the decision of the 
Andhra Pradesh High Court in Commis- 
sioner of Income Tax, Hyderabad v. 
G. M. Chenna Basappa, 35 ITR 261 = 
(AIR 1959 Andh Pra 668). The learned 
counsel for the assessee firm was not 
able to point out how the Tribunal erred 
in following that decision when on his 
own showing there were amounts total- 
ling to Rs. 29,550/- credited in the Ac- 
count. The burden is upon the assessee 
to prove that amounts of cash received 
in an accounting year are not of an in- 
come nature. Once the explanation fur- 
nishéd by the assessee is found to be 
unsatisfactory and is rejected the Depart- 
ment is at liberty to treat such item of 
credits not only as income but also as 
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derived in the year in which the cash 
credits are made as observed in 35 ITR 
261 = (AIR 1959 Andh Pra 668) by this 
Court. We therefore while refusing leave 
to the assessees to raise a new plea for 
the first time before us and rejecting 
his contention that on the statement of 
ease, he is entitled to raise that plea 
we answer the first question referred 
to us against the assessee. 


4. So far as the second question 
is concerned all the authorities have 
found that the assessee firm was con- 
stituted under an instrument of partner- 
ship dated 27-12-1958. The orders of the 
various authorities disclose that this was 
a genuine firm. l that the income 
Tax Officer and the Tribunal held was 
that a sum of Rs. 15,000/- was not dis- 
closed by the firm as its income and 
added the said sum as assessee’s con- 
cealed income from undisclosed sources. 
But on that basis the existence of the 
firm or its genuineness was not doubted. 
The mere fact that certain amount of 
Income was concealed by a firm duly 
constituted under an instrument of part- 
nership does not justify the rejection of 
its claim for registration under Sec. 26A 
of the Act. Mr. Ananth Babu. learned 
counsel for the Department relied upon 
a decision of this Court in Chintalapati 
Ranga Naikulu v. Commr. of Income Tax 
Andhra Pradesh, (1963) 48 ITR 968 (AP) 
in support of his contention that where 
an instrument of partnership contem- 
plated the division of all the profits but 
a portion of the profits was carried to 
the next year’s account the registration 
should be refused. 


In the said judgment it was laid 
down that one of the essential conditions 
to be fulfilled in order that a firm is 
entitled to registration is that the pro- 
fits (or loss if any) of the business relat- 
ing to the previous year should have 
been divided or credited as the case may 
be in accordance with the terms of the 
instrument. If the profits are not so 
divided, the firm cannot claim to be re- 
gistered under Section 26-A of the Act. 
In the instant case he points out, that 
a sum of Rs, 15.000/- which is now esti- 
mated to be the income suppressed by 
the assessee was not admittedly divided 
among the partners-as contemplated by 
Clauses 4, 5 and 6 of the Partnership 
Deed. The failure to divide a portion of 
the profits among the partners in accord- 
ance with the terms of the partnership 
deed does not by itself disentitle the 
firm to be registered so long as the 
partnership is evidenced by an instru- 
ment of partnership and there is no rea- 
son to doubt the genuineness of the part- 
nership and the Income Tax Officer is 
satisfied that there is a firm in exist- 
ence constituted as shown in the instru- 
ment of partnership. 


S. V. Rao v. Joint R. T. O.. Vijayawada 


A.L R 


In Commr. of Income Tax v: Siva- 
kasi Match Exporting Co. 53 ITR 204 
= (AIR 1964 SC 1813) the Supreme 
Court has held that the combined effect 
of Section 26-A and the Rules made 
thereunder was that the Income Tax 
Officer could not reject an application 
made by a firm. if it gave the necessary 
particulars prescribed by the Rules and 
if there was a firm in existence as shown 


in the instrument of partnership. We 
have taken a similar view in R. C. No. 
30 of 1966, D/- 3-2-1970 (A. P.). In view 


of the facts found by all the authorities, 
including the Tribunal, the genuineness 
of the assessee-firm cannot be doubted. 
The mere fact that the firm did not 
disclose certain sum as the profits earn- 
ed by it. does not disentitle it to be re- 
gistered under Section 26-A of the Act. 
We therefore answer the second ques- 
tion in favour of the assessee. 

5. In the result, the first ques- 
tion is answered in favour of the Depart- 
ment and the second question in favour 
of the assessee. In the circumstances 
there will be no order as to costs. Advo- 
cate’s fee Rs. 250/-. 

Reference answered. 
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KONDAIAH AND SRIRAMULU, JJ. 

Sunkara Venkateswara Rao, Peti- 
tioner v. The Jcint Regional Transport 
Officer. Krishna, Vijayawada and an- 
other, Respondenis. 

Writ Petns. Nos. 1571, 3102, 3281. 
3514, 3541, 3544, 3565. 3884 of 1967 and 
836, 1101. 1104, 1222. 1254, 1627, 1932, 
1955, 2127, 2350. 2700. 2713, 3263, 3286, 
3365, 3366. 3535, 3771, 3904, 4039, 4163. 
4548, 5173 and 5218 of 1968, D/- 30-3- 
1970. 

(4) Andhra Pradesh Motor Vehicles 
Taxation Act (5 of 1963), Section 3 — 
Even a casual use of a tourist-carriage 
as a Stage-carriage is liable to addi- 
tional tax from the month when vehicle 
is found to be so used. 

(Paras 15, 20) 


(B) Andhra Pradesh Motor Vehicles 
Taxation Act (5 of 1963), Section 6 — 
No penalty can be imposed when tax is 
not first demanded. 


Order for penalty without prior 
demand of tax is liable to be set aside. 
(Para 28) 
Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 430 (V 56) = 
1969-1 SCJ 772, Income Tax 
Officer v. Mohd. Kunhi 22 
(1966) W. P. 552 of 1966 (AP) a9 
(1966) Writ Petn. No. 1910 of 
1966 (AP) ` 19 


AO/AO/A77/71/HGP/C 


1971 

(1965) ATR 1965 Andh Pra 79 
(V 52) = 1965-1 Andh WR 1 
= 1965 (1) Cri LJ 279. Public 

Ey cutor v. Rama Krishna 


ao 

(1965) AIR 1965 Andh Pra 420° 
(V 52) = 1965-1 Andh WR 275 
= 1965 (2) Cri LJ 608. Ram- 
krishna Setty v. State of A. P. 

(1964) AIR 1964 SC 743 (V 51) = 
1964-3 SCR 140, Central Bank 
of India Ltd. v. Rajagopalan 32 

(1961) 1961-1 Andh WR 416. Kesawa 
Rao v. State of Andhra Pradesh 7 


KONDAIAH, J.:— This batch of 
writ petitions by the petitioners under 
Article 226 of the Constitution of India 
is to challenge the validity of levy of 
tax and penalty on their vehicles cover- 
ed by contract carriage permits when 
plied as stage carriages. 

2. The material facts in all these 
writ petitions being almost similar, we 
feel it sufficient to briefly stated the 
facts in the main W. P. No. 3565 of 1967. 
The petitioner is a motor transport ope- 
rator plying his tourist bus A. D. B. 166. 
At the. instance of one M. Madhava Rao 
who approached him to take a pilgrim 
party to Tirupati, the petitioner obtain- 
ed a temporary permit for his vehicle 
after paying the requisite tax for the 
quarter ending 31-12-1967 for the con- 
veyance of a tourist party from Masuli- 
patnam to Tirupathi and Tirupathi to 
Masulipatnam. 

3. On 5-12-1967, the petitioner's 
vehicle on its way to Tirupathi was 
checked by the Motor Vehicle Inspector. 
Tirupathi near Renigunta at about 5-30 
P. M. and it was found that four per- 
sons not included in the contract were 
travelling in the vehicle and the fares 
were collected from them. Alleging that 
the vehicle was used as a stage carriage, 
the Motor Vehicle Inspector seized the 
Vehicle and kept it in the police station. 
On the basis of the check report, the 
licensing officer, Vijayawada issued a 
notice on 8-12-1967 directing the peti- 
tioner to pay a sum of Rs. 2,232/- to- 
wards quarterly tax for the quarter 
ending with 31-12-1967 and a sum of 
Rs. 4,465-00 towards penalty on the 
ground that the vehicle was used as a 
stage carriage without a stage carriage 
permit. Hence, these writ petitions. 

4, Smt. Amareswari and M/s. G 
Suryanarayana K. Srinivasa Murthy. K. 
Mangachari, P. Ramakoti and other 
learned counsel for the petitioners con- 
tended that the authorities under the 
Motor Vehicles Taxation Act are not 
competent to levy tax and penalty as 
stage carriages in respect of vehicles 
covered by contract carriage permits for 
violation of any conditions of the per- 
mits and in any event the levy of full 
quarter tax where the offence has been 


17, 18 


17, 28 
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detected in the second or third month 
of the quarter is contrary to the notifi- 
cation, dated 21-12-64. The learned, IV 
Government Pleader opposed these ap- 
plications contending inter alia that the 
transport authorities are empowered in 
these cases to levy the tax and penalty 
and there is no illegality. 

5. On these facts and contentions 
raised by the respective counsel. the fol- 
lowing questions arise for consideration, 
(1) Whether on the facts and in the cir- 
cumstances, the authorities under the 
Motor Vehicles Taxation Act are compe- 
tent to levy the tax as a stage carriage 
in respect of vehicles covered by con- 
tract carriage permits, (2) if question 
No. 1 is answered in the affirmative, 
whether in the circumstances the penal- 
ty is leviable and if so to what extent? 
(3) where the offence of using the con- 
tract carriage as a stage carriage is de- 
tected in the second or last month of 
the quarter, whether the authorities are 
entitled to levy full quarter tax and 
penalty? 

6. For a proper appreciation of 
the questions it is necessary to advert 
to the scheme and intendment of the 
Andhra Pradesh Motor Vehicles Taxa- 
tion Act, 1963 hereinafter called the 
‘Act’ and the relevant provisions of the 
Motor Vehicles Act, 1939. 

7. In the year 1939, with a view 
to consolidate and amend the law relat- 
ing to motor vehicles and to control 
transport, the Motor Vehicles Act, 1939 
was enacted by the Centre. The Madras 
Motor Vehicles Taxation Act (Madras 
Act XIII of 1939) was enacted by the 
State Legislature to provide for the levy 
of tax in respect of the Motor vehicles, 
Thereafter in the year, 1952, the Mad- 
ras Motor Vehicles Passengers and 
Goods Act, providing for levy of tax on 
passenger fare and goods freight, which 
was adopted by Andhra, was passed. 
The Hyderabad Motor Vehicles Taxa- 
tion Act was in force in so far as the 
Telangana Area was concerned. With 
the object of consolidating and amend- 
ing the law relating to the levy of tax 
on motor vehicles in the State of Andhra 
Pradesh, the present Act V of 1963 has 
been enacted by the Andhra Pradesh 
State Legislature with effect from 1-4- 
1963. Section 2 (c) defines ‘licencing 
officer’ as an officer appointed by the 
Government as such for the purposes of 
this Act. The expressions ‘stage carriage’ 
and ‘contract carriage’ have not been 
Anpe fn this Act. Section 2 (i) reads 

US to 

“Words and the expressions used 
but not defined in this Act, shall have 
the meaning assigned to them in the 
Motor Vehicles Act.” 

Hence, we have to fall back on the pro- 
visions of the Motor Vehicles Act for the 
meaning of contract and stage carriages, 
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8 Section 2 6) of the Motor 
Vehicles Act, 1939 defines ‘contrac? 
carriage’ ds “a motor vehicle which 
carries a passenger or “passengers for 


e or reward under a contract express 
or implied for the use of the vehicle as 
a whole at or for a fixed or agreed rate 
or sum and from one point to another 
without stopping to pick up or set down 
along the, line of route passengers not 
included ïn the contract and includes a 
motor cab notwithstanding that the 
passengers may pay separate fares,” 

By Section 2 (29) of the same Act, ‘stage 
carriage’ is defined 


“a motor vehicle carrying or adopt- 
ed to carry more than six persons ex- 
cluding the driver which carries passen- 
gers for hire or reward at separate 
fares paid by or for individual passengers 
either for the whole journey. or for 
stages of the journey.” 

Section 48 deals with stage carriage per- 
mits, whereas Section 50 provides fon 
the grant of contract carriages. Sec- 
tion 59 (8) imposes general conditions ap- 
plicable to all permits. Under Sec- 
tion 51 (2), the Regional Transport Autho- 
rity may subject to any rules that may. 
be made under this Act attach to the 
stage carriage permit any one or more 
of the conditions specified in clauses 
1 to 10 of that section. Section 60 em- 
powers the transport authority that 
granted the permit to cancel or suspend 
it for such a period as it thinks fit for 
breach of any of the conditions specifi- 
ed in S. 59(8) or of the permit or for use 
of the vehicle in any manner not au- 
thorised by the permit. Sub-section (3) 
to Section 60 provides for compounding 
an offence in certain circumstances, 


Section 2 (20) defines permit asthe docu- . 


ment issued by the Commissioner, State 
or Regional Transport Authority autho- 
rising the user of a transport vehicle as 
a contract carriage or stage carriage or 
authorising the owner as a private carrier, 
or a public carrier to use such a vehicle, 
Section 123 of the Act empowers -the 
imposition of fine and sentence or im« 
prisonment for violation of a permit, 
Section 112 is a residual power vested 
in the transport authorities to impose 
fine of Rs. 100/- to Rs. 300/- if specific 
penalty is not provided under the Act. 

9. Section 8 of the Motor Vehi- 
cles Taxation Act is the charging sec- 
tion which reads thus: 

“3(1) The Government may, by noti- 
fication from time to time, direct that 
a tax shall be levied on every motor 
vehicle used or kept for use, in a public 
place in the State. 

(2) The notification issued under 
sub-section (1} shall specify the class of 

motor vehicles on which, the rates for 
the periods at which, and the date from 
which, tax shall be levied,” 


ALR 


Under S. 3(1) the State Government ig 
empowered to direct by notification to 
levy tax on every motor vehicle used or 
kept for use in a public place in the 
State. The charging section lays empha- 
sis on the user or the intention to use 
motor vehicle ‘in a public place in the 
State. The liability to pay tax under 
the charging section accrues only when 
the motor vehicle is either used or kept 
for use in a public place within the State 
but not otherwise. The notification spe- 
cifies the class of motor vehicles on 
which the rate for the periods at which 
and the date from which the tax has to 
be levied. A tax of Rs. 20/- per seat in 
respect of a contract carriage for every 
quarter of the year has to be paid, 
whereas in the case of a stage carriage. 
Rs. 67-50 per seat is payable as tax. 

10. Section 4 of the Act provides 
for the mode of payment of tax and the 
grant of licence. The amount of tax 
payable under S., 3 shall be paid within 
15 days after the commencement of the 
quarter of the year. The owner of the 
vehicle is at liberty to pay the tax either 
quarterly, half yearly, or annually and 
obtain a licence thereof. Rule 3 of the 
Motor Vehicles Taxation Rules provides 
for endorsement in certificate of regis- 
tration of tax payable. Section 4(b) of 
the Act provides for the refund of the 
tax at such rates as specified in the noti- 
fication, where a motor vehicle in res- 
pect of which tax per any quarter, half 
year, or year was paid, has not been 
used during the whole of quarter, half 
year or a continuous part thereof not þe- 
ing less than one month. It is also ap- 
propriate at this stage to refer to tha 
notification issued by the State Govern- 
ment under Section 9(1) of the Act in 
G. O. Ms. No. 2410, Home (Transport I) 
Sasa 21-12-64. That notification is ap- 
plicable to motor vehicles which are in- 
tended to be used in public places in the 
State during the last one or two months 
of a quarter. Where the vehicle is to be 
used only during the second and third 
months of a quarter or parts thereof, 
the tax payable was four-fifths of the 
quarterly tax, wheteas in the case of 
vehicles fo be used only during the third 
month of a quarter or part thereof, only 
two-fifths of the quarterly tax is pay- 
able. Sub-section (5) to Section 4 prohi- 
bits any motor vehicle being used in any 
public place in the State unless a licence 
permitting its use has been obtained 
from the authorities, 

11. Section 6 provides for Tevy of 
penalty. for failure to pay tax. Under 
Section 6 of the Act, „the owner or the 
person having possession. -or control of 
the vehicle is liable to pay penalty if 
the fax due has not been paid as speci- 
fied in Section 4 of the Act. The amoun? 
of penalty may extend to double the 
quarterly tax in respect of the vehicle 


1971 
in question and the same shall be levied 
by the licencing officer by order in writ- 
fing. Section 7 empowers the recovery of 
fax, penalty. or fine as arrears of lan 

revenue. Section 8 authorises the autho- 
Yities to seize and detain the motor 
vehicles in case of non-payment of tax. 
Section 9 deals with exemption, reduc- 
tion or other modification of tax, Sec- 
tion 11 deals with the manner of pay 
ment of dues under the Act. Section 12 
provides for an appeal against the order 
of penalty or seizure of the vehicle by. 
the aggrieved party within 30 days from 
the date of the communication of the 
order to such authority and on pay- 
ment of such fees as may be prescribed. 
Section 16 empowers the State Govern- 
ment to make rules for carrying out all 
or any of the purposes of this Act, 


12. This in short, is the scope 
and intendment of the Act. 

«(We shall now proceed to exa- 
mine the principal plea of the petitioners 
relating to the levy of tax. The sum 
and substance of the contention of the 
petitioners is that they were granted 
contract carriage permits on the basis 
of which tax was paid and any use of 
the vehicle otherwise than the one per- 
missible under the permit would make 
them liable to be proceeded against under 
Sections 60, 42, 112 and 123 of the 
Motor Vehicles Act, but not make them 
liable to pay tax and penalty as stage 
carriages. This argument of the peti- 
tioners is based on the assumption that 
the tax under the charging section, viz., 
Section 3 is leviable on account of the 
grant of the permit to the vehicle as con- 
tract carriage. hee assumption has no 
legs to stand. A reading of Section 8 
of the Act manifests that the tax shall 
be levied on any motor vehicle for the 
user of or intention to use the vehicle 
in a public place within the State of 
Andhra Pradesh. It is the user or keep- 
ing for use of the vehicle in a public 
place in the State that makes the motor 
vehicle chargeable to tax under Section 
3 of the Act. Unless and until any 
motor, vehicle is used or kept for use 
in a public place within the State, such 
vehicle is not exigible to tax under Sec- 
tion 3 of the Act. There is absolutely 
no mention either in Section 3 or the 
rules made thereunder that the permit 
of the vehicle is the basis on which the 
fax is levied. The provisions of the 
Motor Vehicles Act in so far as the levy 
of tax on motor vehicles is concerned 
must be held to have no application ex- 
cept that the use of the words and ex- 
pressions not defined in this Act be given 
the same meanings assigned to them in 
the Motor \Vehicles Act. Not only the 
levy of tax, but the payment as well as 
recovery of tax are covered by the pro- 
visions of the Andhra Pradesh Motor 
Wehicles Taxation Act, 1963. 
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14. Therefore, we have no hesita- 
tion to hold that only the provisions of 
the Act and the rules made thereunder, 
but nof the provisions of the Motor 
Vehicles Act providing punishment in 
ease of violation of any. conditions of the 
permit that should be looked into for 
deciding the question relating to the 
levy. of tax on Motor Vehicles, 


15. Under Article 265 of the Con- 
stitution, no tax shall be levied or 
collected except by authority of law. 
We shall first turn fo the contention of 
the petitioner’s counsel that the levy of 
tax in the instant case is. „illegal and 
without jurisdiction as there is no speci- 
fic provision in this regard. True, as 
contended by the petitioners, there is no 
specific provision In the Act empower- 
ing the authorities to levy tax on any 
vehicle as a stage carriage on a motor 
vehicle on which tax was paid as a con- 
tract carriage when used as stage car- 
riage. But the mere absence of a speci- 
fic provision in the Act could not in any 
way make the levy of tax in these cases 
egal or without jurisdiction. Section 
3 as pointed out earlier empowers the 
authorities under the Act to levy tax on 
any vehicle used in public place within 
the State. The basis on which the levy 
of tax under S. 3 is made is on the user 
or the intention to use the motor vehi- 
cle on public roads constructed and 
maintained by the State. The State has 
to construct and maintain publie roads 
and the owner of the motor vehicle has 
been charged for the use of the vehicle 
on such public roads or places within 
the State. Even if the vehicle is kept 
for use in a public place though not in 
fact used, still tax is exigible on such a 
motor vehicle. It is the nature of the 
usar but not the permit that decides the 
nature of the vehicle whether a stage 
carriage or a contract carriage. Sub-sec- 
tions (1) and (2) to Section 3 provides 
for a notification by the State Govern- 
ment to be made specifying the class of 
motor vehicles on which the rates for 
the period at which and the date from 
which the tax shall be Jevied. Hence if 
a motor vehicle is used or kept for use 
as a stage carriage, the tax payable in 
respect of such a vehicle will be Rs. 67-50 
per seat. A combined reading of the 
provisions of sub-sections (1) and (2) to 
Section 3 and the notification made 
thereunder manifests thaf the Jevy of 
rate of tax on the motor vehicles is bas- 
ed upon the nature of the user of the 
vehicle In question buf nof the permit 
of vehicle, 


16. This brings us fo the gues- 
tion whether a particular vehicles was 
used in any quarter either as a stage 
pad ea or a contract carriage in order 

fix the ais relating to the tax 
oaie under S. 3 of the Act, This is 
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a question of fact to be decided on the 
facts and circumstances of each case. The 
scheme of the Act appears to be that the 
minimum period for which tax is pay- 
able is a quarter and that has been 
taken as the basis for the levy of tax as 
per the notification issued by virtue of 
the provisions of sub-section (2) to S. 3 
of the Act. Where it is found as a fact 
that a particular motor vehicle has been 
used or kept for use as a stage carriage 
even for a day or a portion of any quar- 
ter, it must for the purpose of the Act 
be held as a stage carriage liable for tax 
on that basis. The mere fact that tax 
was already paid by the operator as a 
contract carriage and he did not intend 
to use the vehicle as a stage carriage in 
that quarter would not in anyway dis- 
entitle the authorities from levying the 
tax on such vehicle as stage carriage in 
view of the fact that it was used in por- 
tion of the quarter as a stage carriage. 


17. This view of ours find sup- 
port from the decided cases of this 
court, viz., Kesava Rao v. State of Andh. 
Pradesh, (1961) 1 Andh WR 416, Rama- 
krishna Setty v. State of A. P., (1965) 1 
Andh WR 275 = (AIR 1965 Andh Pra 
420) and Public Prosecutor v. Rama- 
krishna Rao, 1965-1 Andh WR 1 = (AIR 
1965 Andh Pra 79). Im (1961) 1 Andh 
WR 416, it was observed that the Motor 
Vehicles Act had nothing to do with the 
imposition of taxes. In that case, a 
Bench of this Court has held that under 
Section 3 of the Hyderabad Motor Vehi- 
cles Taxation Act, tax was paid for use 
of the vehicle in the Telengana Area 
and Section 4 of the Madras Motor Vehi- 
cles Taxation Act, postulates collection 
of tax for the use of the roads in the 
Andhra Area. It was also observed that 
the taxes are not paid for the registra- 
tion of the vehicles but levied for ply- 
ing the vehicles on roads in the State. 
Another Division Bench of this Court in 
(1965) 1 Andh WR 275 = (AIR 1965 
Andh Pra 420) has held that a lorry 
registered in the State of Mysore and 
found plying casually on an unauthoris- 
ed route in the State of Andhra Pradesh 
was liable to pay tax to the Andhra 
Pradesh Government as the use of the 
Public road not covered by the peti- 
tioner’s permit amounted to the use of 
the public road for the purposes of 
Section 4 (1) and Section 5 (1) of the 
Andhra Pradesh (Andhra Area) Motor 
Vehicles Taxation Act (II of 1939). 


18. In the case of (1965) I Andh 
WR 1 = (ATR 1965 Andh Pra 79), it 
was held that the user of the tractor 
with the trailer attached for non-agricul- 
tural purposes even on some days only 
in a quarter would make the vehicles 
liable to pay tax under the provisions 
of the Motor Vehicles ‘Taxation Act, 


. 
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19. In Writ Petn. No. 1910 of 1986 
(AP), Narasimham., J. upheld the levy 
of tax as stage carriage when a contract 
carriage plied as stage carriage. 
Seshachalapathi, J. also has taken the 
same view in W. P. No. 552 of 1966 (AP). 


20. Hence, we have no hesitation 
to hold that the levy of tax on tbe peti- 
tioners’ vehicles found to have been used 
once or casually in the quarter as stage 
carriages although tax was paid on the 
basis of contract carriages, must be held 
as valid. 

21. We shall now examine the 
contention of Sri Suryanarayana that 
the levy of tax is not exigible in the 
present cases, as there is no separate 
and independent machinery provided 
under the Act for such levy. The Re- 
gional Transport Officer has been ap- 
pointed by the State Government as a 
‘licensing officer’ for purposes of this 
Act. It is the licensing officer that 
levies the tax and grants the licence 
under Section 4 for ithe use of any 
motor vehicle in a public place within 
the State of Andhra Pradesh for any 
particular period, on payment of requi- 
site fee with an endorsement in the cer- 
tificate of registration to the effect that 
tax has been paid or no tax is payable. 
On a reading of the various provisions 
of the Act and the rules made there- 
under we are satisfied that the licensing 
officer is the authority who is compe- 
tent to levy tax as well as penalty under 
the Act. The mere absence of any pro- 
vision in the Act to appeal against the 
levy of tax will not, in our considered 
Opinion, make the impost itself in- 
valid, as the liability to pay tax accrues 
automatically by virtue of the provisions 
of Section 3 and there is no escape for 
any owner of the vehicle from paying 
the same. 

22. That apart, the licensing offi- 
cer who is empowered under the provi- 
sions of the Act to issue the licence must 
be held to have incidental power to en- 
quire and decide the incidental questions 
relating to the user of the vehicle and 
others. See Central Bank of India Ltd. 
v. Rajagopalan, AIR 1964 SC 743 and ` 
Income Tax Officer v. Mohd. Kunhi, 
AIR 1969 SC 430. Hence, we do not 
find any substance in this plea of the 
petitioners. 

22. The fact that the vehicle is 
made liable to tax as a stage carriage on 
the basis of ifs user for any period 
irrespective of its duration during the 
quarter will not in anyway absolve the 
owner of the vehicle from being pro- 
ceeded against by the transport autho- 
Tities under the provisions of Sec 
tions 60, 112, 123 of the Motor Vehicles 
Act for the violation of the condition of 
the permit. The violation in the instant 
ease is, a contract carriage being used 
as stage carriage which amounts to the 
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use of the vehicle for a purpose other 
than the one permitted by the autho- 
rities. Hence, it is open to the transport 
authorities to proceed against the peti- 
tioners for violation of the conditions of 
the permit, although they are liable to 
pay tax at the rate applicable to stage 
carriages for user of the vehicle in that 
manner for any period during the 
quarter. There is no hard and fast rule 
in this regard. It is for the concerned 
authorities whether or not to proceed 
against the owner of the vehicle for 
violation of the conditions of the permit, 
in addition to the levy of tax as a stage 


carriage, depending upon the facts and 
circumstances. 

24, In these circumstances and 
for the reasons stated above, question 


No. 1 is answered in the affirmative and 
against the petitioners. 


25. The next question that falls 
for determination is whether the penalty 
leived on the petitioners is valid and 
justifiable. Indisputably, all the peti- 
tioners have paid tax for their vehicles 
as contract carriages within 15 days after 
the commencement of the quarter in 
question. It is not the case of the trans- 
port authorities that atthe beginning of 
the quarter. the petitioners intended to use 
their vehicles as stage carriages. Until 
the vehicles were detected and found 
to be used as stage carriages, it cannot 
be said that the vehicles were originally 
intended or kept for use as stage carri- 
ages but not as contract carriages. There 
is also no demand of tax due to be paid 
by the petitioners either in the begin- 
ning of the quarter or at any time sub- 
sequent to the enhanced tax sought to 
be levied on the basis of the user of the 
vehicles as stage carriages. Section 6 
itself postulates the levy of penalty only 
when the amount of tax due is not paid 


as per the provisions of Section 4 of the ' 


Act. Admittedly there is no demand 
for payment of tax from the petitioners 
on the basis of the user of the vehicles 
as stage carriages, until the passing cf 
the impugned orders. Unless and until 
the petitioners have committed default 
in payment of tax due or demanded it 
“must be held that the provisions of Sec- 
tion 6 of the Act are not attracted, mak- 
ing the petitioners liable to pay the 
penalty. The provision for levy of 
penalty is made only with the sole ob- 
ject of seeing that the amount of tax 
levied or found due is paid without any 
default. Where the amount of tax pay- 
able or demanded has in fact been paid 
within the time allowed under Section 
4 or any orders passed ‘by the licensing 
authority, it can by no stretch of rea- 
soning be held that default by the 
operator in payment of tax has been 
@ommitted, making him liable to pay 
penalty under Section 6 of the Act. The 
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very fact that tax and penalty have 
been demanded, in the present cases, in 
the same order would clearly establish 
that the provisions of Section 6 of the 
Act are not attracted. Judged from any 
engle, it must be held that the penalties 
levied in this case are illegal and are 
liable to be quashed. 

26. There is another weighty 
reason justifying the interference of this 
court relating to the levy of penalty. 
The uniform levy of maximum amount 
of penalty in all the cases irrespective 
of the facts and circumstances of each 
case also shows that the authorities con- 
cerned have mechanically levied the 
maximum penalty. The authorities 
under the Act are no doubt competent 
to levy penalty which may extend to 
double the quarterly tax in respect of a 
particular vehicle. However. the levy 
of maximum penalty by the licensing 
officer, in each and every case mechani- 
cally. without applying his mind to the 
facts, cannot be upheld. There is no 
hard and fast rule in this regard. Where 
tke Act or the rules do not specifically 
provide any guidelines for the exercise 
of such power, it should be exercised by 
the statutory authority in a fair, judici- 
ous, just and reasonable manner. The 
exercise of the power under Section 6 
by the authorities is a quasi-judicial one 
and the orders must be speaking orders, 
Otherwise. it would give room for arbi- 
trary exercise of the power by the con- 
cerned authorities. Hence. for these 
reasons stated, we hold that the penalty 
levied in all the cases must be set aside, 
and accordingly question No. 2 is ans- 
wered in fevour of the petitioners. 

27. The third question that 
arises for decision is about the applica- 
tion or otherwise of the notification 
issued in G. O. Ms No. 2410 Home 
(Transport TI) dated 21-12-64. True, as 
contended by the learned IV Govern- 
ment Pleader that this notification gives 
some concession or rebate to the owners 
of motor vehicles intended to be used in 
public places during the last one or two 
months of a quarter. But there is no 
indication in this G. O. that this is not 
applicable to the cases of vehicles which 
were found to be used as stage carriages 
though tax was paid on the basis of 
contract carriages. Except stating that 
this G. O. will apply only to the bona- 
fide class of owners of the motor vehi- 
cles who intended to use the vehicles 
only during the last one or two months 
of a quarter the learned IV Govern- 
ment pleader is unable to substantiate 
his contenticn. It is not possible on a 
reading of the notification to hold that 
this G. O. is applicable to only such 
bona fide owners but not to those whose 
vehicles were found in the second or 
third month of the quarter to be used 
as stage carriages though tax was paid 
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in the beginning of the quarter on their 
intended use as contract carriages. If 
is not the case of the department nor 
any, material placed before us fo show 
that the petitioners intended in the be- 
pinning of the quarter fo use their vehi- 
cles as stage carriages. The owners of 
the stage carriages would sometimes 
hand over their vehicles along with their 
driver, conductor and checking staff to 
the person who contracted to carry a 
number of passengers from one place to 
another as agreed upon and sometimes 
there is a possibility of the driver and 
the conductor as well as the person who 
contracted to allow the persons on the 
way without the knowledge of the 
owner of the vehicle and carry them 
for some distance on the route in ques- 
tion. 

28. As pointed ont earlier, the 
scheme of the Act when read with the 
rules and this notification appears, to be 
that the concession contemplated is for 
.a minimum period of one month. Though 
tax has been paid for the entire quarter 
by the petitioners as contract carriage 
they are liable to pay tax as stage car- 
riages from the month when their vehi- 
cles were found to be used in any quar- 
ter as stage carriages. True, as pointed 
out by the learned Goevrnment Pleader 
the Division Bench cf this Court in 
1965-1 Andh WR 275 = {AIR 1965 Andh 
Pra 420) (supra) has directed the owner 
of the vehicle to pay tax for the entire 
quarter even when, the vehicle was 
found to have been used in the las 
month of the quarter. But this notifica- 
tion does not appear fo have been 
brought to the notice of the learned 
Judges in that cases and hence we 
must hold that If does not render any 
assistance to the presené controversy re- 
lating to the applicability or otherwise 
of the notification. 

29. We, therefore, hold that the 
pettiioners are entitled to the bene- 
fits conferred by the notification refer- 
red to above. In this view and for the 
reasons stated supra, the impugned 
orders levying tax and penalty on the 
petitioners must be quashed and the mat- 
ters remitted to the concerned licensing 
officers with a direction to levy appro- 
priate tax taking Into consideration the 
facts and circumstances of each case on 
the application of the notification refer- 
red to above and pass appropriate orders 
according to law affording reasonable 
opportunity to the petitioners. 

30. n the result, the ‘Writ peti- 
tions are allowed to tha extent indicated 


above. There wìll be no order as to 
costs. Anoe fee is fixed at Rupees 
250/- in P. 3565/67 and Rs. 50/- in 


each of ae other cases. 
21. Writ absolute will allow. 
Order accordingly. 
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FULL BENCH 
NARASIMHAM, KRISHNA RAO AND 
KUPPUSWAMI, JJ, 

Government of Andhra Pradesh Re- 
presented by the Secretary Home (Trans- 
port-IlI) Dept., Hyderabad and others, 
Appellants v. Durga Suryanarayana. Res- 
pondent. 


Writ Appeals Nos. 85 to 89 of 1967 
and 65 of 1968 and W. P. No. 612 of 
1966, D/- 29-12-1969, decided by Full 
Bench on Order of Reference made by 
Kumarayya, J., D/- 9-3-1966. 

(A) Motor ‘Vehicles Act (1939), Sec- 
tion 44 — State Govermment has power 
to prescribe a quorum for the conduct 
of business of Regional Transport Autho- 
rities constituted under the section. AIR 
1966 Mys 55 and AIR 1968 Mys 110 and 
AIR 1961 Andh Pra 344 and W. P, 194 
of 1966, D~ 14-2-1966 (Andh Pra), Rel. 
on; AIR 1951 SC 236 and AIR 1953 Mad 
129, (1966) 1 Andh WR 133, Distinguish- 
ed. (Paras 13, 14, 17, 26) 

Section 44 deals not merely with the 
constitution of Regional Transport Autho- 
rities but also with the composition 
gains Section 44 (2) itself prescribes 

minimum strength for the R. T. A, 
which is tantamount to prescribing a 
quorum for R. T. A. Under S. 68 (1) 
the State Government has power to 
make rules for carrying out the provi- 
sions of Chapter IV and for that pur- 
pose make a rule inter s for the con- 
duct of business by the R. T. A. Thus 
the State Government has power to make 


a quorum rule, 
(Paras 13, 14, 17, 26) 
_ (B) Andhra Pradesh Motor Vehicles 
Rules (1964), Rule 163 — Rule 163 which 
prescribes quorum for Regional Trans- 
port Authority is not repugnant to Sec- 


tion 44 (2) of the Motor Vehicles Act 
(1939). AIR 1942 Mad 466 and AIR 1956 


SC 676 and C. A. No. 769 of 1963, D>» 
5-8-1964 (SC), Rel. on. 
(Paras 29, 32) 


There is no conflict between R. 163 
and Section 44 (2) of the Act and it 
would be far-fetched to postulate a re- 
pugnancy by inferring that the non- 
official was sought to be excluded in the 
rule merely because there is no express 
mention of non-official in the rule. Sec- 
tion 44 (2) prescribes a quorum and the 
rule is nothing but reflection of Sec- 
tion 44 (2). The rule has to be read as 
reflection of Section 44 (2) and must 
include a non-official member. 

(Paras 29, 32) 
Cases Referred: Chronological Paras 
(1968) ATR 1968 Mys 110 (V 55) = 
(1967) 2 Mys LJ 519, J. K. Appa- 
cha v. State af Mysore 
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(1966) 1966-1 Andh WR 133 = 
ILR (1967) Andh Pra 904, C. K. 
Dorai Swamy Naidu v. State of 


Andhra Pradesh 22 
(1966) W. P. No. 194 of 1966, D/- 
14-2-1966 (Andh Pra) 21 


(1966) AIR 1966 Mys 55 (V 53) = 
(1955) 1 Mys LJ 488, G. T. | 
Venkataswami Reddy v. Region- 
al Transport Authority, Banga- 


lore 

(1964) Civil Appeal No. 769 of | 
1963,-D/- 5-8-1964 (SC), B. Raja- 
gopala Naidu v, Govt. of Andhra 


Pradesh 
(1961) AIR 1961 Andh Pra 344 
(V 48), J. Ramamurthy Naidu 
v. State of Andhra Pradesh 20 
(1956) AIR 1956 SC 676 (V 43) = 
1956 SCR 393, Tika Ramii v. 
State of Uttar Pradesh 
(1953) ATR 1953 Mad 129 (V 40) = 
ILR (1953) Mad 589, Kama Umi 
Isa Ammal v. Rama Kudumban 22 
(1951) AIR 1951 SC 230 (V 38) = 
1951 SCR 380, United Commer- 
cial Bank Ltd. v. Their Work- 


men 
(1942) AIR 1942 Mad 466 (V 29) = 
1942-1 Mad LJ 390, Perumalla 
Venkayya v. Batchu Pullayya 27 
(1874) 5 P. C. 92 = 43 LPPC 25, 
Blackwood v. London Chartered 
Bank of Australia 


NARASIMHAM, J.:— In all the 
writ appeals the proceedings of the Re- 
gional Transport Authorities either sus- 
pending or cancelling the stage carriage 
permits, were impugned as invalid as 
the non-official member had not partici- 
pated in the said proceedings. Justice 
Kumaravya, as he then was, set aside 
the proceedings of the concerned Region- 
al Transport Authorities upholding the 
objection. The Judgment setting aside 
the orders of the Regional Transport 
Authorities concerned came up before a 
Division Bench of this Court which re- 
ferred the cases as involving points of 
importance for decision by a Full Bench, 
and that is how the matter has come 
before us on the~orders of the Hon’ble 
the Chief Justice. 


2. The points for decision were 
formulated thus:— 

(1) Whether the State Government 
has power under Section 68 to prescribe 
a quorum for the conduct of business of 
the Regional Transport Authorities, 
created under Section 44 of the Motor 
Vehicles Act, 1939 (Act IV of 1939)? 

(2) If so, whether the Rule 163 of 
the Andhra Pradesh, Motor Vehicles 
Rules, 1964 is repugnant to Section 44 
of the Act and fails for that reason? 
The facts are not in controversy that 
the Regional Transport Authorities con- 
cerned levied penalties of etiher cancel- 
lation or suspension of the stage car- 
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22 
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riage permits of the operators concern- 
ed under Section 60 of the Motor Vehi- 
cles Act, 1939 (Act IV of 1939) herein- 
after to be referred to as the Act; but 
the objection is that the non-official 
member had not participated in the said 
proceedings. 


3. The relevant provisions may 
be appropriately read here and inter- 
preted and the relevant case law refer- 
red to in the appropriate context. 


4. Section 44 (1) of the Act, in 
so far as it is relevant states, thus:— 

“Transport Authorities. (1) The State 
Government shall, by notification in the 
Offcial Gazette, constitute for the State 
a State Transport Authority to exercise 
end _discharge the powers and functions 
specified in sub-section (3) and shall in 
like manner constitute Regional Trans- 
port Authorities to exercise and dis- 
charge throughout such areas (in this 
Chapter referred to as regions as may 
be specified in the notification, in res- 
pect of each Regional Transport Autho- 
rity, the powers and functions conferred 
by or under this Chapter on such Autho- 
rities:” 

(Provisos are not relevant) 

5. Section 44 (2) of the Act, fn 
so far as it is relevant, states thus:— 

“A State Transport Authority or a 
Regional Transport Authority shall con- 
sist of a Chairman who has had judicial 
experience and such other officials and 
non-officials, not being less than two, as 
the State Government may think fit io 
appoint; 

Provided that nothing in this sub- 
section shall be construed as debarring 
an official (other than an official connect- 
ed directly with the management or ope- 
ration of a transport undertaking) from 
being appointed as or continuing as a 
member of any such Authority merely 
by reason of the fact that the Govern- 
ment employing the official has, or ac- 
quires, any financial interest in a trans- 
port undertaking.” 

Section 68 of the Act in so far as it is 
relevant, states thus:— 


“Power to make rules for the pur- 
pose of this Chapter— (1) A State Gov- 
ernment may make rules for the purpose 
of carrying into effect the provisions of 
this Chapter, ' 


_ (2) Without prejudice to the gene- 
rality of the foregoing power, rules 
under this section may be made with 
respect to all or any of the following 
matters namely:— 
the conduct of business 
State Transport Autho- 


6. Rule 163 of the Andhra Pra- 
aen Motor Vehicles Rules, 1964, states 
us:— 
*163 Quorum— (1) The quorum for a 
meeting of the Regional Transport Autho- 
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rity, Hyderabad, shall be five members 
of whom one shall be its Chairman. 

(2) The Quorum for a meeting of 

any other Regional Transport Authority, 
shall be three members of whom one 
shall be its Chairman.” 
From the foregoing it is seen that the 
Act provides for the constitution of a 
State Transport Authority and Regional 
Transport Authorities by notification in 
the Official Gazette and also expressly 
states that the State Transport Autho- 
riy or a Regional Transport Authority 
shall consist of a Chairman with judi- 
cial experience and officials and non- 
officials not being less than two. We 
will for the purpose of these cases con- 
fine our discussion to the Regional Trans- 
port Authorities. 


Ta It is common ground that 
under G, O. No. 1691 (Home), 7-1, D/- 
26-8-61 the Regional Transport Autho- 
rities were constituted each consisting 
of a Chairman and Officials and non- 
officials. We are told that the Regional 
Transport Authority, Hyderabad was 
constituted with one non-official and six 
official members and that the Regional 
Transport Authorities elsewhere were 
constituted with one non-official and 
three official members for each of the 
regions in the State. 

8. Pausing here, we have to say 
that in B. Rajagopala Naidu v. Govt. of 
Andhra Pradesh, Judgment, D/- 5-8-1964 
in C. A. No. 769 of 1963 (SC), the 
Supreme Court has clearly stated that: 

“the State Government is given the 

power to prescribe the number of other 
members, and to select the Chairman 
and those other members but there the 
State Government is thereby not autho- 
rised to appoint a Chairman without the 
qualification prescribed by the Statute, 
nor wholly to exclude in the constitu- 
tion of the Authority, either the officials 
or non officials.” 
It was also made clear in the judgment 
that it was not to the State Government 
to draw exclusively from the official 
source or non-official source. 

i Now we pass on to section 68 
under which the State Government has 
power to make rules for the purpose of 
carrying into effect the provisions of 
Chapter IV which deals inter alia with 
the constitution and composition of the 
Transport Authorities in the State. The 
conduct of business by Regional and 
State Transport Authorities etc., is with- 
in the scope of the Ruls-making power. 

10. In exercise of the foregoing 
power conferred under the Act, Rule 163 
which is relevant in this context, has 
been made which may ke referred to as 
the Gaon rule. 

With reference to these pro- 
ad of the Act and tke Quorum Rules 
the learned Government Pleader con- 
tended that the Regional Transport 
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Authorities were constituted validly 
under Section 44 of the Act, that the 
Government was empowered to make a 
Quorum Rule under Section 68 of the 
Act for the conduct of the business of 
the R. T. As. and that the Quorum rule 
now impugned is not repugnant to Sec- 
tion 44 (2) which prescribes the compo- 
sition of the R. T. As. He would fur- 
ther say that the quorum rule which is 
meant for the conduct of business is not 
bad though the non-official member has 
not participated in the meetings. 

12. On the contrary, Srimati 
Amareswari raised two contentions: 
firstly that the Chairman and all the 
members constituting the R. T. A. noti- 
fied as such shall sit and act at the bust- 
ness of the R. T. A. and as such the 
quorum rule is bad; and secondly. that 
the quorum rule is repugnant to Sec- 
tion 44 (2) of the Act if a non-official 
member does not participate in the 
meeting. We would now examine hes 
contentions. 

1 Before discussing the cases 
cited by the learned counsel, we would 
first state our interpretation of these 
provisions of the Act and the Rule made 
thereunder. Section 44 deals not mere- 
ly with the constitution of the R. T. A. 
but also with the composition thereof. 
The composition of the R. T. A. shall 
not be less than three of whom one 
shall be a Chairman. Of the two mem- 
bers, one shall be an official and the 
other a non-official, That is the mini- 
mum composition of the R. T. A. We 
are now confining our attention to 
R. T. A. although the provision deals 
with the State Transport Authority as 


14, Section 44 (2) thus prescribes 
a minimum strength for the R. T. A. 
which is tantamount to prescribing a quo- 
rum for the R. T. A. The R. T. A. 
might consist of more than two mem- 
bers in addition to the Chairman; but 
not less than two members. 


15. The accepted meaning of 
“Quorum” (derived from Latin, lit, of 
whom) is the minimum number of mem- 
bers of any body whose presence is neces- 
sary for the transaction of business. 
Vide Crew’s Public, Company and Local 
Government Meetings, 18th Edition (1951) 
at page 37 and the Law and Practice of 
Meetings by Frank Shackleton, 5th Edi- 
tion (1967 at page 38). 

16. It is well known that there 
is a quorum at the meetings of the Legi- 
slative Bodies, Corporation and Company 
Meetings, etc. and the word “Quorum” 
with reference to such meetings means 
the minimum number of members with 
which the meeting is competent to act. 


17. Under Section 68 (1) of the 
Act, the State Government has power 
to make rules for carrying out the pro- 


# 
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visions of the Act. As we have ob- 
served, Section 44 (2) itself prescribes 
the minimum strength of the R 

In order to carry out this provision into 
effect, Rule 163 has been framed pres- 
eribing the minimum strength or quo- 
rum. Thus Rule’ 163 comes within the 
rule making power under Sec. 68 (1) 
of the Act. 

18. The learned Government 
Pleader has cited to us cases where it 
was held that the State Government has 
power to make a quorum rule. 

19, In G. T. Venkataswami Reddy 
v. Regional Transport Authority, Banga- 
lore, AIR 1966 Mys 55 at p. 59 it was 
held thus: 

“The State Government which is 
empowered to appoint more members 
than the minimum prescribed by Sec- 
tion 44 (2) of the Act must be held to 
have power to prescribe by Rules that 
for the proper functioning of the R. T. A. 
all its members need not be present. In 
our opinion it is entitled to prescribe a 
quorum.” 

J. K. Appacha v. State of Mysore, AIR 
1968 Mys 110 was of the same view. 


20. In J. Ramamurthy Naidu v. 
State of Andhra Pradesh, AIR 1961 Andh 
Pra 344 a Division Bench of this Court 
observed that in the absence of a quo- 
rum being prescribed all the members 
of the R. T. A. should hear a matter. 
These observations were made before the 
present quorum rule was introduced. 


21. In W. P. No. 194 of 1966 
decided by Gopal Rao Ekbote, J. on 14- 


2-1966 (AP) (unreported), the quorum rule’ 


was upheld repealing the argument that 
as the notification constituted four 
members as the R. T. A. all the four 
members have to act together. 

22. Smt. Amareswari relied main- 
ly on the following three cases: The 
United Commercial Bank Ltd. v. Their 
Workmen, AIR 1951 SC 230; Kama Umi 
Isa Ammal v. Rama Kudumban, AIR 1953 
Mad 129 and C. K. Dorai Swamy Naidu 
v. State of Andhra Pradesh, (1966) 1 
Andh WR 133 for the contention that all 
the members constituted as the R. T. A. 
must sit and act. 

23. In the first of these cases, the 
Government had originally appointed a 
Tribunal consisting of three members 
under the Industrial Disputes Act, 1947. 
The service of one of them ceased to be 
available for some time and the other 
two members continued. The third re- 
joined later. The effect of one of the 
members ceasing to be available and 
thereafter joining was considered and it 
was held that the proceedings, în the 
absence of one, undermined the basic 
principle of the joint work and responsi- 
bility of the Tribunal, that all its 
members should make the award and 
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that all their awards were without juris- 
diction ang void. It was also pointed 
out that such a procedure was against 
Section 8 (1) of the Act. 


24. The second case relates to the 
Tribunal under the Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act, 1948 (26 of 1948) constituted under 
Section 8 which expressly provided for 
three members but the Government 
made a rule authorising two members 
of the Tribunal to sit and dispose of 
matters which had to be decided by the 
Tribunal. It was held that when the 
substantive provision in. the Act clearly 
laid down that the Tribunal should con- 
sist of three members, it was not open 
for the Government to provide by a rule 
that a Tribunal might consist of less 
than three members. The third case 
is a case of an enquiry against a public 
servant by a Tribunal constituted under 
the Hyderabad Public Servants (Tri- 
bunal of Enquiry) Act, 1950 (XXIII of 
1950). One of the members conducted 
the enquiry and submitted a report to 
the Government against the Public 
Servant concerned. That report and the 
action of the Government thereon were 
held to be bad as violative of Sections 8 
and 9 of the Act. 


25. It is manifest that all these 
are cases of violations of the Provisions 


of the Act - concerned and cannot by 
analogy apply. 
26. In the view that we have 


taken that Section 44 (2) of the Act pres- 
eribes a quorum for the R. T. A. and 
that the State Government has power to 
make rules for the purpose of carrying 
into effect the provisions of Chapter IV, 
and for that purpose make a rule inter 
alia for the conduct of business by the 
R. T. A. which is also fortified by the 
authorities cited by the learned Govern- 
ment Pleader, we have no doubt that 
the State Government has the power to 
make the quorum rule. We would there- 
fore reject the first contention of Smt. 
Amareswari that the State Government 
has no power to make the quorum rule 
and that all the members constituting 
the Tribunal must sit and act for the 
conduct of the business of the R. T. A. 

27. We would now examine the 
second contention of Smt. Amareswari 
that Rule 163, as it obtains, is repugnant 
to Section 44 (2) of the Act. In ale 

a Venkayya v. Batchu Pullayy: 
(1942) 1 Mad LJ 390 = (AIR 1942 Mad 
466) a Division Bench of the Madras 
Eigh Court adopting the principle of the 
decision in Blackwood v. London Char- 
tered Bank of Australia, (1874) 5 PC 92 
at p. 108, observed that 

“the test to apply in considering 
whether rules are within the powers of 
the rule making authority under a sta- 
tute are (1) whether the rules are rea- 
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sonable and convenient for carrying the 
Act into full effect; (2) whether the rules 
relate to matters arising under the pro- 
visions of the Act; (3) whether they re- 
late to matters not in the Act otherwise 
provided for and (4) whether they are 
A with the provisions of the 
et.” 

It was further observed that 

“the validity of a rule is to be deter- 
mined not so much by ascertaining whe- 
ther it confers rights or merely regulates 
procedure, but by determining whether 
the rule is in conformity with the powers 
conferred under the statute reasonable 
and not contrary to general principles.” 

28. We are in respectful agree- 
ment with the observations of the Divi- 
sion Bench. 


29. Scrutinising the matter for 
our consideration in the light of the 
aforesaid observations, it is manifest that 
Rule 163 is in conformity with Sec- 
tion 44 (2) of the Act. We recall our 
view that Section 44 (2) prescribes a quo- 
rum and Rule 163 is nothing but a re- 
flection thereof. We have already held 
that the Government has power under 
Section 68 to make the quorum rule. 
Rule 163 therefore satisfies the tests of 
validity. 

30. Repugnancy implies a con- 
flict between two provisions, neither of 
which can be given effect to without in- 
fringing the other. When obviously there 
is no conflict, it would be far fetched 
to postulate a repugnancy, 

31. Further as the Supreme 
Court observed in Tika Ramji v. State 
of Uttar Pradesh, AIR 1956 SC 676 at 
p. 703 repugnancy must exist in fact and 
not depend merely on a possibility. 

32. The learned counsel Smf, 
Amareswari contended that the quorum 
Rule 163 (2) does not expressly state In 
terms that of the three members one 
shall be a non-official. But it would be 
too much to infer a repugnancy by an 
inference that the non-official was sought 
to be excluded in the quorum rule. A 
harmonious construction is always the 
rule of Interpretation of Statutes and the 
rules made thereunder. As we are satis- 
fied that ït would be too much to inter 
an exclusion of a non-official from the 
quorum rule as there Is no express men- 
tion thereof, we .are reluctant to infer 
a repugnancy as is contended for. We 
are satisfied that the quorum rule is a 
reflection of Section 44 (2), and we are 
certain that in the light of the pro- 
nouncement of the Supreme Court in 
Civil Appeal No. 769 of 1963 (SC) which 
was referred to in the earlier part of 


the Judgment the quorum rule was 
intended to be and has fo he 
read as a true reflection of Sec- 


tion 44 (2) and must include a non-offi- 
cial member, This contention of Shri- 
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mati Amareswari has also to be rejected 
and is rejected. 

33. We would therefore answer 
the questions formulated for our deci- 
sion thus:— 

(1) The State Government has 
power under Section 68 of the Act to 
prescribe a quorum for the conduct of 
business of the Regional Transport Autho- 
rities created under Section, 44 of the 
Motor Vehicles Act, 1939 (Act IV, of 


1939). 

(2) Rule 163 of the Andhra Prdaesh 
Motor Vehicles Rules 1964 is not re- 
pugnant to Section 44 of the Act, 

4. We may add that the quorum 
rule is meant to be and is a true reflec- 
tion of Section 44 (2) of the Act and 
must include a non-official. 


35. In view of these findings, we 
dispose of the cases as follows:— 

Writ Appeals Nos. 85, 86, 87, 88 and 
89 of 1967 and 65 of 1968 are dismissed 
with costs, Advocate’s fee Rs. 50/- in 


each. 
- 86. Writ Petition No. 712/66, 
The S. T. A. granted a variation of 
the route which is impugned as without 
jurisdiction as only 3 out of 4 members 
passed the order in question. Rule 186 
of the Motor Vehicles Rules fixing the 
quorum is impugned as ultra vires the 
rule making power. The discussion per- 
taining to the R. T. A. equally applies 


to the S. T. A. with regard to the quo- 
rum rule. We would therefore reject 


this contention and dismiss the petition 
(W. P. No. 712 of 1966) with costs, Advo- 
cate’s fee Rs, 100/-. 


Order accordingly, 
iran 
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Sri Rambhotla Ramanna by- power 
of Attorney holder, Sri T. V. Ramanuja- 
rao, Petitioner v. Government of Andhra 
Pradesh (Food and Agriculture (For I) 
Department, represented by the Special 
Secretary to Govt. of Hyderabad and 
others, Respondents. 

Civil Misc. Petn. No. 15966 of 1989, 
D/- 26-11-1969, 

. Evidence Act (1872), Section 123 — 
On direction by High Court under Arti- 
cle 226 for production of official records 
Government cannot claim absolute pri« 
vilege and withhold its production. (X= 
Ref.: Ss. 124, 162) — (X-Ref.: Constitu- 
tion of India, Art. 226) — Case law dis- 
cussed. (Paras 34 to 36, 39, 

l 41 to 43, 45 & 46) 

When High Court in exercise of its 
powers under Article 226 of Constitution 
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‘ealls for records for scrutiny and peru- 
sal by it, the Court in so doing is not 
permitting anybody to give any evidence 
from unpublished official records relating 
to any affairs of State within the mean- 
ing of Section 123. In writ proceedings 
no occasion of permitting anybody to 
give evidence arises unless otherwise re- 
quired in the interests of justice. 
(Paras 34, a 42, 


Even assuming that Section 123 is 
attracted since writ proceedings are also 
judicial proceedings there is no such 
thing as absolute privilege to every State 
document. The records relating to affairs 
of State in order to be privileged under 
Section 123 must be such that its dis- 
clousre will be injurious to public inter- 
est. ; (Paras 36, 39, 41, 46) 
Cases Referred: Chronological Paras 
(1968) 1968-1 All ER 874 = 1968 

AC 910, Conway. v. Rimmer 23, 26, 
28, 40, 46 
(1964) AIR 1964 SC 1658 (V 51) = 
(1965) 1 SCJ 243, Amarchand 
Butail v. Union of India 29, 35 
(1961) AIR 1961 SC 493 (V 48) = 
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(1956) 1956 SC (HL) 1 = 1956 
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General and 3rd Govt. Pleader on be- 
half of the Respondents. 

OBUL REDDI, J.:— The question 
that falls for determination is, when a 
citizen moves this Court under Art. 226 
of the Constitution for the issue of a Writ 
of Certiorari for quashing an order of 
the Government and when it issues a 
rule nisi calling for the records, whe- 
ther the Government can withhold pro- 
duction of documents for the perusal of 
the Court, claiming privilege and whe- 
ther this Court has overriding power in 
view of its extraordinary jurisdiction 
under Article 226. 

2.- It may be stated at the outset 
tha; the Government, on account of 
some practice said to be prevalent from 
the days of the Composite State of 
Madras, do not forward the records call- 
ed for directly to the Court, but send 
them to the custody of the Law Officers, 
i, e., the Advocate-General or the Gov- 
ernment Pleader, as the case may ba, 
and not all the records that are sent to 
the Advocate-General or the Govern- 
ment Pleader are placed at the disposal 
of the Court for its scrutiny at the time 
when the Writ Petition comes up for 
hearing as more often than not the notes 
made or the opinions expressed by the 
Secretaries concerned or the Department- 
al heads or the Ministers relating to a 
particular subject-matter are withheid 
claiming privilege under Sections 123 
and 124 of the Indian Evidence Act on 
the ground that disclosure of the con- 
tents of those documents would be in- 
furious to public interest. ; 

3. The petitioner in this case 
moved this Court under Article 226 of 
the Constitution for the issue of a Writ 
in the nature of a certiorari or manda- 
mus or any other appropriate writ or 
“direction to the respondents .i. e. the 
Government of Andhra Pradesh, Food 
and Agriculiure Department, represented 
by its Special Secretary; the Chief Con- 
servator of Forests; the Conservator of 
Forests and the Divisional Forest Officer 
in Adilabad District. It may be neces- 
sary to state a few relevant facts as 
would appear from the affidavit of the 
petitioner in order that the question in- 
volved may be better appreciated. It 
is she case of the petitioner that he is a 
‘egirdar entitled to the timber in the 
forest of the Jagir of Pottial to an extent 
of 3/4ths and the Government is entitled 
to the remaining 1/4th. Under the pro- 
visions of the Forest Act, 1355 F. (Act 
II of 1355 Fasli) where the Government 
has a share along with a jagirdar the 
management rests with the Government 


` (Forest Department) and the other sharer 


the jagirdar, will be entitled to a pro 
rata share in the income. 

The father of the petitioner if would 
appear, approached the erstwhile Gov- 
ernment of Hyderabad on 19th Sherwar 
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1328 Fasli for taking necessary steps to 
evaluate the timber in the jagir forest 
so as to enable him to take possession 
of the entire forest area and to pay the 
Government what is due towards its 
1/4th share. According to him, on ac- 
count of certain differences of opinion 
between the Chief Conservator of Forests 
and the Conservator of Forests as to the 
method of securing the 3/4ths right of 
the jagirdar no settlement could be ar- 
rived at and the matter has been pend- 
ing since 1338 Fasli. While matter stood 
thus, the Jagirs were abolished and 
taken over by the erstwhile State of 
Hyderabad. It is the grievance of the 
petitioner that when the jagirs were 
taken over, the income from the forest 
to which he was entitled could not be 
included for the purpose of calculating 
the commutation amount and therefore 
he made representations to the Govern- 
ment. 


The Government recognised that he 
was the owner of the timber in ques- 
hon to the extent of 3/4ths share and 

the timber to the extent of his share 
should be handed over to him. It would 
appear that the Government passed an 
order on 17-7-1952 directing payment of 
Rs, 25,254/- being the 3/4ths of the value 
of the ‘Chobina’ (timber} to the peti- 
tioner. It is his complaint that although 
the Government admitted his rights and 
interest in the standing timber he had 
not been paid the value of that timber 
so far and therefore he made repeated 
representations to the Government. 


The Government, according to him, 
on a perusal of the relevant files relating 
to his claims, passed G. Ms. No. 131 
dated 24th January, 1967 es and under 
which he was allowed to fell his 3/4ths 
share of the timber in the jagir and the 
Conservator of Forests was requested to 
demarcate the 3/4ths area and hand it 
over to him. Later certain conditions 
were imposed on the petitioner for hand- 
ing over the area and for felling the 
timber; and it is his case that he satis- 
fied all the conditions, executed a re- 
lease deed deposited some amount to- 
wards security and to cover the allow- 
ances and salaries of the Range Officer 
who was put in charge of the forest 
area for felling the timber. The work- 
ing period was to be two years from the 
date of handing over of the area to the 
forest officials. 


While he had made all the neces- 
sary arrangements to remove the timber 
that was cutthe Government pursuant to 
‘the agreement entered into by the petition- 
er complying withthe conditions imposed 
by the Government issued a notice on 
26th December, 1967 proposing to review 
its order made in G. O. Ms. No. 131 
dated 24th January, 1967. To this the 
petitioner submitted his representations 
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on 27th January, 1968 contending that? 
the Government had no jurisdiction to 
cancel or review the earlier G. O. Ms. 
No. 131 and that pursuant to the agree- 
ment later entered into, he had incurred 
considerable expenditure for felling the 
timber in certain areas. The Govern- 
ment, on a consideration of the repre- 
sentations, by its G. O. Ms. No. 836 
dated 23rd April, 1968 cancelled G. ©. 
Ms. No. 131 and that led to the filing 
of this Writ Petition. The grounds urged 
by him are that the Government, by its 
order dated 23rd April, 1968 which can- 
celled G. O. Ms. No. 131 has violated 
the fundamental rights guaranteed to 
him under Article 19 of the Constitution 
and also the obligations and duties that 
are cast on it under Article 299 of the 


Constitution and the impugned G. O. 
dated 23rd April, 1968 is illegal. 
4. The Government resisted the 


petition contending that the jagirs have 
been abolished by reason of the promul- 
gation of the Hyderabad (Abolition of 
Jagirs) Regulation 1358 Fasli which came 
into force on 15th July, 1949 and the 
only right the jagirdar had in relation 
to the Jagir was for compensation in 
accordance with the provisions of the 
Hyderabad Jagirs (Commutation) Regu- 
lation 1359 Fasli. They also contended 
that all his claims in respect of the jagir 
must be made before the Special Tribu- 
nal. It is the case of the Government, 
that even as early as 1951 and 1952 they 
rejected his claims in view of the fact 
that the jagirs were abolished and that 
it again reexamined the case of the peti- 
tioner in 1962 and issued G. O. Ms. No. 
880 Agriculture dated 23rd April 1962 
holding that as a result of the abolition 
of the jagirs, he had no enforceable 
right against the Government and that 
if any amount was ordered to be paid by 
the Minister of Forests in 1952, it was 
purely on compassionate grounds and 
that apart from being entitled to the 
commutation amount, he has no other 
rights in the jagir and he must approach 
the forums named under the Jagirs Abo- 
lition Regulation for redressal of his 
rights if any. 

It is further averred by the Govern- 
ment that the petitioner on 18th Novem- 
ber, 1966 presented an application before 
the Minister for Forests reiterating his 
claim to cut and carry timber from the 

3/4ths of the forest area, of the abolish- 
ed jagir and the Government then issu- 
ed G. O. Ms. No. 131 gifting all the 
standing timber in the 3/4ths extent of 
the forest claimed by hi It is now 
the Government that the 
standing timber the subject of the gift 
is moveable property of the value of 
Rs. Seven lakhs and as such it can be 
revoked at any time before possession 
passes and even otherwise, the gift is 
invalid and therefore they cancelled that 
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G. O. after issuing a notice stating the 
grounds on which they proposed to can- 
cel the gift made. It is also contended 
that G. O. Ms. No. 131 dated 24th Janu- 
ary, 1967 is incompetent, without juris- 
diction and non est and that the Govern- 
ment had no power to review the order 
passed in 1951 and in G. O. Ms. No. 880 
dated 23rd April, 1962 rejecting the 
claims of the petitioner. Another ground 
on which the petition is resisted is that 
the order passed on 24th January, 1967 
allowing property worth seven lakhs of 
rupees to the petitioner’s hands did not 
conform to Rules 15 and 16 of the 
Andhra Pradesh Government Business 
Rue and therefore it is not a valid 


S. It is evident from the conten- 
tions of either side that the Government 
negatived the claims of the petitioner to 
any rights in the forest to cut and carry 
the timber as the jagirs were abolished 
and he was, therefore, asked to approach 
the forums provided under the jagirs 
Abolition Regulation for purpose of 
commutation. The Government, on a re- 
presentation made by the petitioner in 


1966 reviewed the entire case of the 
petitioner notwithstanding that there 


were no jagirs in existence and that no 
rights survived to the jagirdar after the 
abolition of the jagirs and made a gift 
of about seven lakhs of rupees worth of 
timber in the jagir and also imposed 
certain conditions in the matter of de- 
marcating the area and felling the 
timber. While matters stood thus, the 
Government issued a notice and cancel- 
led the G. O. Ms. No. 131 on the ground 
that the gift itself is invalid as the Gov- 
ernment had no jurisdiction to make 
such a gift and the said order was con- 
trary to the Business Rules of the Gov- 
ernment. 

6. Since all the records were not 
before the Court pursuant to the Rule 
issued by us and all the records were 
not sent to the Advocate-General, we 
passed an order on 3rd November, 1969 
directing the respondents to produce the 
subsequent file relating to the applica- 
ae of the petitioner culminating in 

. Ms. No, 131 dated 24th January, 
ier, ‘as in our opinion it was necessary 
for the determination of the question in- 
volved, namely, whether the impugned 
G. O. Ms. No. 836 dated 23rd April, 1968 
which superseded and cancelled G. O. 
Ms. No. 131 dated 24th January, 1967 
is valid and if so whether fit takes away 
the rights and interests accrued to the 
petitioner by reason of Ms. No. 
131. On that occasion when we gave 
directions for production of the records, 
the Advocate-General submitted that he 
may have to claim privilege by filing 
a separate application. Pursuant to the 
directions given by us for production of 
the records, a sealed cover has been 
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produced before us which is said to con- 
tain according to the learned Advocate- 
General (1) the factual note made by the 
Secretary or the Deputy Secretary con- 
cerned to the Government, and (2) the 
minutes of the Minister. 

In the affidavit of the Additional 
Chief Secretary filed in support of the 
application claiming privilege it is stated 
by him that he has been holding addi- 
tional charge of the Department of Food 
and Agriculture in the absence on depu- 
tation of its Secretary, and that the file 
produced in a sealed cover claiming pri- 
vilege contains confidential notes which 
it is not in the interests of the public to 
disclose, and if a note file of this kind 
is placed before the court without claim- 
ing privilege, it will involve the curtail- 
ing of the candour and frankness with 
which the officers of the Government 
and the Hon’ble Ministers have to place 
their opinions on the files for the better 
administration of the affairs of the State. 

He, however, swore that “the file 
consists only of a factual statement in 
an office note prepared in the Section 
of the Department which records 
the previous history of the case and re- 
veals that from the inception the peti- 
tioner had no manner of legal right to 
compensation or account, that no legal 
right in the petitioner was recognised 
or acknowledged by the Government, 
and that whatever was granted to him 
even prior to the issue of G. O. Ms. No. 
131 was granted purely ex gratia out 
of a sense of equity and justice and not 
as legal consideration for a recognised 
and acknowledged legal right of the peti- 
tioner.” The file also, according to the 
Additional Chief Secretary, contains the 

note file of the Minister concerned which 

preceded the G. O. and that there was 
no acknowledgment or recognition of 
any legal right, but was intended merely 
to grant him some concession purely ex 
gratia and as a measure of equiry and 
justice. It is on these grounds that the 
Additional Chief Secretary sought privi- 
lege under Sections 123 and 124 of the 
Evidence Act. 

T. We may now notice Ss. 123 
and 124 of the Evidence Act as well as 
Section 162 of the same Act. 

123. “No one shall be permitted to 
give any evidence derived from unpubli- 
shed official records relating to any 


‘affairs of State, except with the permis- 


sion of the officer at the head of the 
department concerned, who shall give or 
Bynes such permission as he thinks 

124. “No public officer shall be com- 
pelled to disclose communications made 
to him in official confidence, when he 
considers that the public interest would 
suffer by the disclosure.” 

162. “A witness summoned to pro- 
duce a document shall, if it is in his pos- 
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session or power, bring it to Court, not- 
withstanding any objection which there 
may be to its production or to its admis- 
sibility, The validity of any such ob- 
jection shall be decided on by the Court. 

The Court, if it sees fit, may inspect 
the document, unless it refers to mat- 
ters of State, or take other evidence to 
enable it. to determine on its admissibi- 
bility. 

If for such purpose it is necessary. 

to cause any document to be translated, 
the Court may, if it thinks fit, direct 
the translator to keep the contents secret 
unless the document is to be given in 
evidence; and, if the interpreter dis- 
obeys such direction, he shall be 
to have committed an offence 
Section 166 of the I. P. C. 
1860).” 
. & Section 123, as has been notic- 
ed, emphasises on the fact that “any evi- 
dence derived from unpublished official 
records relating to any affairs of State” 
shall not be permitted to be given ex- 
cept with the permission of the officer 
at the head of the department concerned 
and it is open to him either to give per- 
mission or to withhold such permission 
as he thinks fit. The Indian Evidence 
Act was codified repealing all rules of 
evidence other than those saved by the 
last part of Section 2. The necessity to 
codify the rules of evidence in this coun- 
try arose as there was no complete or 
systematic rules or enactment on the 
subject. Within the Presidency Towns 
of Fort. St. George, Bombay and Cal- 
cutta, the Courts established under the 
Royal Charter followed the English rules 
of Evidence. The Common and Statute 
Laws of England before 1726, were in- 
troduced in the Presidency Towns by 
the Charter of 1726. In the Mofussit 
that is outside the Presidency Towns 
there were no fixed rules of evidence. 
The mofussil Courts were mostly guided 
by a few rules regarding evidence and 
procedure contained in the old Regula- 
tions made between 11793-1834. 


The rules of evidence in the Hindu 
and Mahomedan Laws were not appli- 
cable to the Courts in the mofussil and 
the administration of the law of evi- 
dence was anything but satisfactory. 
Several attempts were made to improve 
the rules of the law of Evidence and 


under 
(XLV. of 


ultimately on account of the unsatisfac- 


tory state of the law of evidence, Sir 
James Fita-James Stephen prepared a 
new Bill which was finally, passed as 
the Evidence Act of 1872 (Act I of 1872). 
The Act is based entirely on the Eng- 
lish law of Evidence. In the preamble 
of the Act which lays doen the state- 
ment of objects and reasons, we find 
that the Evidnece Act is enacted as it 
is expedient to consolidate, define and 
amend the law of Evidence, Section 1 
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of the Act which is extended to the 
whole of India applies to all judicial 
proceedings in or before any Court. So 
far as it is material for our purpose, Sec- 
tion 1 reads:— 


“It extends to the whole of India 
except the State of Jammu and Kashmir 
and applies to all judicial proceedings in 
or before any Court........... TER 
but not to affidavits presented to any. 
Court. 


» 


It is by reason of the language of Sec- 
tion 1 that the Advocate-General con- 
tends that whether they are proceedings 
in a civil action or proceedings under 
Article 226 of the Constitution, they are 
all “judicial proceedings” under Sec. I 
and therefore Sections 123 and 124 are 
applicable to writ proceedings. When a 
citizen prays for a writ of certiorari, he 
asks for the quashing of an order which 
he challenges before the Court. Atkin, 
L. J. in R, v. Electricity Commrs. (1924) 
i KB 171 at p. 204- observed :-— 
“Wherever any body of persons 
having legal authority to determine 
questions affecting the rights of subjects 
and having the duty to act judicially, 
act in excess of their legal authority, 
they are subject to the controlling juris- 
diction of the Kings Bench Division, 
exercised in these writs.” 
Lord Hewart, C. J. in R. v. Legislative 
Committee of Church Assembly, (1928) 
i KB 411 observed: 


“In order that a body may satisfy 
the required test it is not enough that 
it should have legal authority to deter- 
mine questions affecting the rights of 
subjects; there must be super added to 
that characteristic the further characte- 
ristic that the body has the duty to act 
judicially. The duy to act judicially is 
an ingredient which, if the test is to be 
satisfied, must be present.” 


9. In other words, where there is 
a duty cast upon the State or a legally 
constituted authority to determine ques- 
tions affecting the rights of the subjects, 
it has a duty to act judicially and when 
it acts in excess of the power or autho- 
rity conferred upon it, it will be subject 
to the controlling jurisdiction under 
Article 226 of the Constitution. ‘When 
a party moves this Court under Arti- 
cle 226 and if a prima facie case is made 
out for the issue of a writ of certiorari, 
a Rule will issue calling for the records 
relating or pertaining to the impugned 
order of the authority. What the citi- 
zen seeks under Article 226 (1) is a judi- 
cial remedy and the High Courts, 
throughout the territories in relation to 
which they exercise jurisdiction, have 
power to issue to any person or autho- 
rity, including in appropriate casés any 
Government, within those territories, 


directions, orders or writs, including 


1971 
writs In the nature of habeas corpus, 
mandamus, prohibition, quo warranto 


and certiorari, or any of them, for the 
enforcement of any of the rights con- 
ferred by Part III and for any other 
purpose. 


10. When this Court calls for 
records by issue of a Rule, it is not the 
same thing as permitting any person to 
give any evidence derived from unpub- 
lished official records relating to 
any “affairs of State”. What all is 
directed by the issue of a Rule is 
to call for the records for the scrutiny. 
of the Court and not for the ‘purpose 
of permitting any witness to give evi- 
dence derived from the official records. 
Therefore, there is an essential distinc- 
tion between a civil action and a pro- 
ceeding under Article 226, though both 
are judicial proceedings, for, in a civil 
action within the scope of Section 9, 
Civil P. C. the result is dependent upon 
the evidnece, oral and documentary, 
tendered in the Court by the witnesses. 
The normal practice in writ proceedings 
is to decide that question whether a 
party is entitled to the relief prayed for. 
on the strength of the affidavits and 
where certain facts are disputed by the 
Government or a legal authority the 
records called for are looked into by 
the Court for purposes of exercising its 
Jurisdiction. 

Sections 123 and 124 of the Evidence 
Act were enacted long before anybody 
could have possibly conceived of a pro- 
vision like Article 226 or a Constitution 
like ours in which the fundamental 
rights of the citizens are enshrined in 
Part III. The basis or the foundation of 
the claim of privilege under Section 123 
is whether the evidence sought to be 
given is “derived from unpublished offi- 
cial records relating to any affairs of the 
State” and that condition must be present 
before any privilege can be claimed. 
Under Section 162, when a public 
servant is summoned to produce the do- 
cument in respect of which he wishes to 
claim privilege, he has first to produce 
the document summoned and then raise 
the objection claiming privilege by filing 
an affidavit in that behalf and if the Court 
comes to the conclusion that the docu- 
ment does not relate to any affairs of 
the State the claim must be negatived 
and the document must be received in 
evidence. Sections 123, 124 and 162 have 
to be read together while deciding the 
question of privilege relating to evidence 
of unpublished official records relating 
to any affairs of the State or confiden- 
tial communications to public officers. 

While issuing a rule nisi there is no 
question of any witness being summon- 
ed to produce a document which is in 
his power and any objection being taken 
at the time when it is produced by the 
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witness. The question of examining wit- 
nesses in a writ proceeding as in the case 
of a civil action does not arise. All that 
the Court does, when it issues the rule- 
nisi, is to call for the records and not 
to ask any witness to give any evidence 
as to the contents of the unpublished 
official records. The privilege claimed 
under Section 123 is based on public 
policy or as being detrimental to public 
interest or service. Even in a civil ac- 
tion as distinguished from an action 
under Article 226, the questions that 
usually arise are whether the document 
in respect of which privilege is claimed 
is really a document relating to the 
“affairs of State” and whether the dis- 
closure of its contents would jeopardise 
the public interest. In other words, the 
interests of the State prevail over the 
interests of an individual if, by produc- 
ing the documents in respect of which 
privilege is claimed, it would cause in- 
jury to the interests of the State or its 
services. 

11. So far as Section 162 is con- 
cerned, there is an absolute prohibition 
of inspection of a document if it per- 
tains to or refers to matters of State and 
the question of recording other collate- 
ral evidence, when such an objection is 
raised, does not arise, as, when the docu- 
ment pertaining to affairs of State can- 
not be inspected, it cannot be proved 
by any indirect way of letting in other 
evidence to speak to the very nature of 
the contents. 

12. Therefore, in the first in- 
stance, the Court will have to decide 
whether the nature of the document in 
respect of which privilege is claimed, 
is such having regard to what is con- 
tained in the affidavit of the party from 
whose possession the records are called 
for, Cases may arise where an official 
in order to protect or cover up his own 
illegal actions or the illegal orders made 
by his Department or for other reasons 
which might involve the State in some 
liability, make an assertion that the 
document contains matters of State. In 
such cases, the Court must be satisfied 
from the narration of facts in the affida- 
vit that the matter referred to in the 
document or documents are really con- 
cerned with the affairs of the State and 
it would not be in the interests of the 
State without injury to it or its services, 
to disclose the contention of the docu- 
ments. Care has, however, to be taken 
to see that interests other than that of 
the public do not masquerade in the grab 
of public interest and take undue ad- 
vantage of the provisioris of Section 123 
(see State of Punjab v. Sodhy Sukhdey 
Singh, AIR 1961 SC 493 at p. 501.) 

13. The question of Court’s furis- 
diction to order disclosure of documents 
for which the State claims privilege has 
been the subject of various English and 
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Indian decisions and it may be useful 
to refer to some of the important Eng- 
lish and Indian decisions to decide the 
question as to what extent the State can 
claim privilege when this Court, in exer- 
cise of its powers under Article 226 of 
the Constitution calls for records. 


14. One of the earliest cases is 
Smith v. The East India Co., (1841) 41 
ER (Reprint) 550 at p. 552 = (1841) 1 
Ph. 50 at p. 55). Privilege was claimed 
on the ground that certain correspon- 
dence between the Board of Directors 
of the East India Company and the Com- 
missioners for the Affairs of India were 
confidential in nature. Lord Lyndhurst, 
the Lord Chancellor, was of the view 
that public policy required having re- 
gard to the Act of Parliament and what 
it intended that the most unreserved 
communications should take place be- 
tween the East India Co., and the Board 
of Control, that it should be subject to 
no restraints or limitations; but it is also 
quite obvious that if, at the suit of a 
particular individual, those communica- 
tions should be subjected to be produced 
in a Court of Justice, the effect of that 
would be to restrain the freedom of the 
communications and to render them 
more cautious, guarded and reserved. It 
was, therefore, held that the communi- 
eations in that case came within the 
class of officers’ communications which 
are privileged, inasmuch as they cannot 
be subjected to production without in- 
fringing the policy of the Act of Parlia- 
ment and without injury to the public 
interests. 


15. The next important case is 
Beatson v. Skene, (1843-60) All ER Rep 
882 = (1860) 5 H. & N. 838 at pp. 852, 
853, 884, 885) where it was held that the 
court has no power to compel a witness 
to produce documents connected with 
affairs of the State if their production 
would be injurious to the public service. 
That was a case where an action for 
slander was brought by the plaintiff. 
who had been a General commanding an 
irregular corps of cavalry during the 
Crimean war, against the defendant for 
certain words uttered _by to one 
General Shirley in February, 1856. In 
that case, the Sooratary of State for war 
had been subpoenaed to produce certain 
letters written by the plaintiff to hi 
and also the minutes of a Court of in- 
quiry as to General Shirley’s conduct in 
writing the letter to General Vivian. The 
Secretary of State, however, attended 
the trial, but objected to the production 
of the document on the ground that his 
doing so would be injurious to the public 
service. Pollock, C. B. on the question 
of privilege observed: 

“Under these circumstances we are 
all of opinion that the non-production 
ef these documents furnished no ground 
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for a new trial................ but inasmuch 
as my brother Bramwell did not at the 
trial take this view of the case, but de- 
clined to compel the production of the 
evidence, on the ground that the Secre- 
tary for war stated that the production 
of the documents would be injurious to 
the public service, we think it due to 
my brother Bramwell to express the en- 
tire concurrence of a majority of the 
Court in that ruling of his. We are all 
of opinion that it cannot be laid down 
that all public documents, including 
treaties with foreign powers, and all the 
correspondence that may precede or ac- 
company them, and all communications 
to the heads of departments, are to be 
produced and made public whenever a 
suitor in a Court of Justice thinks that 
his case requires such production. It is 
manifest (we think) that there must be 
a limit to the duty or the power af com- 
pelling the production oł papers which 
are connected with acts of State. As an 
instance, we would put the case of a 
British minister at a foreign Court writ- 
ing in that capacity a letter to the Secre- 
tary of State for foreign affairs in this 
Country, containing matter injurious to 
the reputation of a foreigner or a British 
subject. Can it be contended that the 
person referred to would have a right 
to compel the production of the letter 
in order to take the opinion of a jury 
whether the Injurious matter was writ- 
ten maliciously or not.” 


It is obvious from what has been stated 
by Pollock, C. B., that there are certain 
public documents of the nature referred 
to by him which cannot be produced 
and made public where a suitor requires 
their production without causing injury 
to the affairs of the State. It was fur- 
ther observed by Pollock. C. B., that the 
Judge would be unable to determine it 
without ascertaining what the document 
was and why the publication of it would 
be injurious to the public-service- and an 
enquiry which cannot take place in pri- 
vate and which taking place in public 
may do all the mischief which it is pro- 
posed to guard against. 


16. The facts in  Beatson’s case, 
(1843-60) All ER Rep 882 = (1860) 5 H 
& N 838) are totally different as it was 
an action for slander and the Secretary 
of State for War who was summoned 
took exception to the production of the 
document on the ground that it would 
be injurious to the public service. Fur- 
ther, that was a case where there was 
other evidence inasmuch as the defen- 
dant himself had admitted that he had 
spoken the words as was stated by the 
witnesses at the trial. Therefore, the 
facts of that case are distinguishable: as, 
in this case, the production of the docu- 
ments in question are not from the War 
Office, nor were they called for, for the 
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purpose of using them as evidence. The 
stage of using them as evidence has not 
at all arisen in this case. 


17. The case of Hennessy v. 
Wright, ((1888) 21 OBD 509) may be re- 
ferred to in this connection. That was 
a case where an action for libel was 
brought by a Governor of a Crown 
colony against a defendant for an al- 
leged statement made by the defendant 
in a newspaper. The defendant asked 
for discovery of the document which the 
Governor had sent to the Secretary of 
State for the Colonies. The plaintiff ob- 
jected to the production of the docu- 
ment on the ground that the document 
summoned was acquired and held by 
him in his capacity of Her Majesty’s 
Governor and subject to the directions 
of Her Majesty’s Secretary of State for 
the Colonies, and contains various copies 
of dispatches, reports, and other com- 
munications which passed either between 
the Secretary of State for the Colonies 
and himself as the Governor, or between 
the Royal Commissioner appointed by 
her Majesty and himself in his capacity 
as the Governor; and therefore, they 
cannot be produced without injurv to 
the interest of the State and the public 
service. He also pleaded that in conse- 
quence of the instructions and of the 
rules and regulations of Her Maiestvw’s 
Colonial Service he was unable to pro- 
duce the said documents. Having re- 
gard to the facts of that case, it was 
held by Wills, J. that the documents in 
question were privileged from discovery. 
As would appear from the facts, the cor- 
respondence undoubtedly related to the 
affairs of the State and therefore the 
claim for privilege was upheld. 


18. Another case which may be 
noticed is Attorney-General v. Newcastle 
Upon-tyne Corporation, ((1897) 2 QBD 
384). Rugby, L. J.. who concurred with 
Lopes, L. J. at page 395: 


“On the question of hardship, and 
so on, all that the Court has to do is to 
investigate the state of the law; and if 
for some reason known to the Crown 
it had been against the public interest 
in this case to produce documents, even 
then I should say, I cannot help it, I 
have got to administer the law; the law 
is that the Crown is entitled to full dis- 
covery, and that the subject as against 
the Crown, is not. That is a preroga- 
tive of the Crown part of the law of 
England, and we must administer it as 
we find it. I may say that in these days 
the prerogative of the Crown {fs about 
equivalent to the rights of the public, 
and therefore there is nothing so very 
hard in it; but in this case, as we have 
heard, no attempt has been made to de- 
part from the practice that to my know- 
ledge has existed for many years past; 
and my experience goes a long way 
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back, though my own tenure of office 
as a law officer was only a short one. 
Now I know that there has always been 
the utmost care to give to a defendant 
that discovery which the Crown would 
have been compelled to give if in the 
position of a subject, unless there be 
some plain overruling principle of 
public interest concerned which cannot 
be Cees Then there is no hard- 


wag What follows from the view 
expressed by the Law Lord is that un- 
less there is some overriding considera- 
tion of public interest, the production of 
the documents cannot be withheld from 
evidence. E 

20. Another case ïs Asiatic Petro- 
leum Co. Ltd. v. Anglo-Persian Oil Co. 
Ltd., ((1916) 1 KB 822). In that case it 
was held that the protection of docu- 
ments from discovery upon the broad 
ground of State policy and public con- 
venience is not limited to public and 
that the foundation of the rule is that 
the information cannot be disclosed with- 
out injury to the public interest, and 
not that the documents are confidential 
or official, which alone is no reason for 
their non-production. In that case, a 
copy of a letter written by the defen- 
dants. who owned a pipe line from the 
Persian Oil fields to their refinery in 
the Persian Gulf, to their agents in Per- 
sia containing confidential information 
from the Board of Admiralty, with whom 
the defendants had a contract for the 
supply of fuel oil for His Majesty’s ships 
as to the progress of the campaign in 
Persia and as to the intentions of the 
authorities in reference thereto, was 
summoned and the Court, having regard 
to the fact that the contract was with 
the Board of Admiralty for supply of 
oil to His Majesty’s ships held that the 
letter was a privileged document and the 
production of that document would he 
detrimental to the interests of the State. 
From the facts of that case, it would | 
appear that the production of such a let- 
ter would be injurious to the interests 
of the State. Whether the production 
in evidence of a particular document 
would be detrimental to the interests of 
the State or not, has to be judged from 
the nature of the action brought, the 
nature and character of the document 
and its effect on the public service or 
on the affairs of the State. 


21. Another oft-quoted case Is 
Robinson v. State of South Australia, 
1931 AC 704. That case was heard by 
the Privy Council on appeal from the 
Supreme Court of South Australia. The 
South Australian Rules of Court pro- 
vided that where privilege is claimed 
for any document, it shall be lawful for 
the Court to inspect it for the purpose 
of deciding as to the validity of the 
claim. In that case, the Supreme Court 
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directed discovery of certain specified 
classes of documents. Objection was 


taken in the affidavit made by a Civil 
servant that the documents were State 
documents consisting of communications 
between officers administering the de- 
partment in the course of official duties 
and that the disclosure would be con- 
trary to the interests of the State and 
of the Public. The Judicial Committee 
held that the “minute” was Inadequate 
to support the claim of privilege, as it 
was too vague in the circumstances of 
the case, and was not a statement on 
oath showing that the Minister had him- 
self considered each of the documents, 
or indicating the nature of the suggested 
injury to the interests of the public; and 
that the Supreme Court should exercise 
its power under Order XXXI, Rule 14, 
Sub-rule (2), to inspect the documents, 
that course being less likely to cause 
delay than an order for a further and 
better affidavit of documents. 


This decision of the Privy Council 
recognised the power of the Court to 
examine the claim of privilege as made 
out in the affidavit and see whether the 
circumstances mentioned therein justify 
the ground usually taken by the State 
that production in evidence of the docu- 
ments summoned would injure the inter- 
ests of the public or the service. The 
ultimate authority In such cases, as has 
been held by the Privy Council, would 
be the Court which has to inspect the 
documents and see whether the objec- 
tion taken is really well-founded. The 
Privy Council no doubt did not finally 
decide the matter of privilege but remit- 
ted the matter to the Supreme Court of 
South Australia with a direction that it 
is a proper case where the Court should 
exercise its power for inspecting the 
documents in order to see whether the 
privilege claimed is justified. 


22. Dealing with Robinson’s case, 
((1931) AC 704) Gajendragadkar, J. (as 
he then was) in dev Singh’s case, 
AIR 1961 SC 493 observed at page 508: 


“It only remains to add that so far 

as Australia is concerned it does not ap- 
pear that there is any statutory provi- 
sion corresponding to Section 162 of the 
Act, and so, even after this judgment 
was pronounced by the Privy Council, 
Courts in India have not given effect 
to the operative part of the order in re- 
gard to the inspection of the document 
by Courts having regard to the statutory 
prohibition imposed by Section 162 in 
that behalf.” 
The principle Iaid down in Robinsons 
case, ((1931) AC 704) did ai find accept- 
ance with Viscount Simon, L. C. who pro- 
nounced the judgment of the House of 
Lords in Duncan v. Cammell Laird and 
Co. Tid. ((1942) AC 624). In the words 
of Viscount Simon (at page 632): 
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“There is thus express authority in 
this House that a Court of Law ought 
to uphold an objection, taken by a public 
department when called onto produce do- 
cuments in a suit between private citi- 
zens, that, on grounds of public policy, 
the documents should not be produced. 
It is important to note what are the cir- 
cumstances in which this specifie objec- 
tion may arise. When the Crown (which 
for this purpose must be taken to in- 
clude a Government department, or a 
Minister of the Crown in his official 
capacity) is a party to a suit, if cannot 
be required to give discovery of docu- 
ments at all. No special ground of ob- 
jection is needed. The common law 
principle is well established.” 
Proceeding further, the Lord Chancellor 
observed at page 635: 


“It will be observed that the objec- 
tion is sometimes based upon the view 
that the public interest requires a parti- 
cular class of communications with, or 
within, a public department to be pro- 
tected from production on the ground 
that the candour and completeness of 
such communications might be prejudi- 
ced if they were ever liable to be dis- 
closed in subsequent litigation rather 
than on.the contents of the particular 
document itself. Several cases have been 
decided on this ground protecting from 
production documents in the files of the 
East India Company held in its public 
capacity as responsible for the Govern- 
ment of India.” 

Again at page 641 the Lord Chancellor 
observed: 


“The practice in Scotland, as in 
England, may have varied, but ‘the ap- 
proved practice in both countries is to 
treat a ministerial objection taken in 
proper form as conclusive: is reasons 
piven by Pollock, B., by Lord Dune- 
din and by Lord Wine sedoa be gain- 
said. As Lord Parker said in another 
connection: “Those who are responsible 
for the national security must be the 
sole judges of what the national security 
requires: “The Zamora, (1916) 2 AC 77, 
a p. 107 = (AIR 1917 PC 225 at p. 237) 

In (1931) AC 704 the Judicial Commit- 
tee reversed the decision of the Supreme 
Court of South Australia, which had re- 
fused to order the inspection of docu- 
ments which the minister in charge of 
the department objected to produce on 
grounds of public policy, and remitted 
the case to the Supreme Court with the 
direction that it was one proper for the 
Court’s power of inspect- 
fing documents to determine whether 
their production would be prejudicial to 
the public welfare. I cannot agree with 
this view. Their Lordships’ conclusion 
was partly based on their interpretation 
of a rule of Court which was in the 
same terms as Order XXXI, Rule 19-A 
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sub-rule (2) of the Rules of the English 
Supreme Court.” 


23. The decision in Duncan’s case, 
((1942) AC 624), it may be pointed out, 
has since become obsolete as it has not 
been followed by the House of Lords in 
Conway v. Rimmer, (1968) 1 All ER 874. 
The house of Lords approved. Robinson’s 
case, (1931) AC 704 and Glasgow Corpo- 
ration v. Central Land Board, (1956) SC 
(HL) 1 at p. 11 and disapproved (1841) 
41 ER 550 = (1841) 1 Ph 50 at p. 55 and 
ee) All ER 882 = (1860) 5H & N 


24. We may 
what Viscount Simon 
SC (HL) 1 at p. 11: 

“In the course of the present appeal 
we have had the advantage of an ex- 
haustive examination of the relevant 
law from the earliest times, and it has 
left me in no doubt that there always 
has been and is now in the law of Scot- 
land an inherent power of the Court to 
override the Crown’s objection to pro- 
duce documents on the ground that it 
would injure the public interest to do 
so.” 

25. Dealing with Glasgow Corpo- 
ration case, (1955) SC (HL) 1 at p. 11 
and Duncan’s case, (1942) AC 624 Gajen- 
dragadkar, J. (as he then was) in Sukh- 
devsingh’s case, AIR 1961 SC 493 ob- 
served at pp. 509 and 510 (para 38): 

“Tn the decision in Duncan’s case, 
1942 AC 624 Viscount Simon has assum- 
ed that the law as laid down by the 
said decision was equally applicable to 
Scotland. This assumption has been 
seriously challenged by another decision 
of the House of Lords in 1956 SLT 41, 
In that case Viscount Simon has _ re- 
ferred to a Iarge number of earlier deci- 
sions dealing with the relevant law as 
it is administered in Scotland and com- 
mented on the decision in Duncan’s case, 
1942 AC 624 by saying that the observa- 
tions in the said case, in so far as they 
relate to the law of Scotland must be 
regarded as obiter dicta.” . 
After quoting the observations which we 
have extracted supra, His Lordship then 
proceeded to say at p. 510: 

xX 


therefore notice 
said in (1956) 


XX XX 

“Then, in his characteristic style 
Lord Radcliffee has observed “I should 
think it a very great pity indeed if a 


power of this kind, a valuable power, 
came to be regarded as a mere ghost 
of theory having no practical substance, 
and the Courts abdicated by disuse in 
the twentieth century a right of control 
which their predecessors in the earlier 
centuries have been insistent to assert”. 
The learned law. Lord has also made 
some strong comment on the formula 
which has been evolved by Viscount 
Simon in Duncan’s case, 1942 AC 624 
and had stated that the phrase “neces- 
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sary for the proper functioning of the 
public service is a familiar one, and I 
have a misgiving that if may become all 
too familiar in the future.” The result 
of this decision appears to be that in 
Scotland where the common law doc- 
trine of the Crown Privilege is nof 
strictly enforced, a privilege can be 
claimed by the Minister on grounds set 
forth by him in his affidavit. The certi- 
ficate would be treated as very strong 
presumptive evidence of the claim made 
but the Court would nevertheless have 
inherent power to override the said certi- 
ficate. It ïs unnecessary for us to consi- 
der the true nature and effect of this 
power because in India in this parti- 
cular matter we are governed by the 
provisions of Section 162 which confer 
power on Courts to determine the vali- 
dity of the objection raised under Sec- 
tian 123, and so there would be no oc- 
casion or justification to exercise any. 
inherent power.” 

Ultimately, this is how their Lordships 
summed up the result of the decisions 
of the English Courts at pp. 510 and 511 
(para 39): 

“The result of these decisions is that 
in England a valid certificate issued by 
the Minister In support of the privilege 
claimed is conclusive; while in Scotland, 
though it would normally be treated as 
such, Courts reserve to themselves an 
inherent right to revise or review the 
certificate in a proper case.” 


26. The following opinion ex- 
pressed by Lord Reid in (1968) 1 All ER 
874 may now be noticed as it lays down 
the law in that country in regard to the 
Crown’s privilege to withhold disclosure 
of documents from evidence in Court: 

“The court has jurisdiction to order 
disclosure of the documents for which 
Crown privilege is claimed as it is the 
right and the duty of the Court to hold 
the balance between the interests of the 
public in ensuring the proper admini- 
stration of justice and the public inter- 
est in withholding of documents whose 
disclosure would be contrary to the 
national interest; accordingly, a mini- 
ster’s certificate that disclosure of a 
class of documents (or the contents of 
particular documents) would. be injuri- 
ous to the public interest is not conclu- 
sive against disclosure, particularly 
when the privilege is claimed for routine 
documents within a class of docu- 
ments, though in a few instances (......) 
the nature of the class of documents 
may suffice to resist application for dis- 
closure.” 

27. We may also notice the facts 
of thaf case. That was a case where 
the appellant before the House of Lords, 
soon after his acquittal im a case of 
theft, was dismissed from the police 
force as he was unlikely to become an 
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efficient police officer. He sued the 
Superintendent for malicious prosecu- 


tion. The superintendent had earlier, 
in the course of the investigation of the 
theft case, sent certain adverse reports. 
The reports of the Superintendent of 
Police against the appellant were sought 
to be inspected when privilege was 
taken by the Home Secretary. It was, 
therefore, held that it was most impro- 
bable that harm would be done by the 
disclosure of the reports on the appel- 
lant. The proper test, according to Lord 
Reid, is 

“Whether, when privilege is claim- 
ed for a document as being one of a 
class of routine documents which it will 
be injurious to the public interest to dis- 
close, is whether the withholding of the 
document is really necessary for the pro- 
per functioning of the public service.” 
In that view, their Lerdships overruled 
the privilege claimed. 

28. The trend on the develop- 
ment of law in England, as may be seen 
from the latest case in (1968) 1 All ER 
874 on the point is that Courts have the 
inherent power to inspect the documents 
and override the certificate of a head 
of a department or a Minister concern- 

and to see whether the production 
of the document would be injurious to 
public interest. The latest view of the 
House of Lords in Conway’s case, (1968) 
1 All ER 874 accords with the view ex- 
pressed by the Privy Council in Robin- 
son’s case, (1931) AC 704 that Judges 
ought to have some reserved authority 
and not to be left powerless whenever 
the Government chooses to claim privi- 
lege. 

29. So far as the position of law 
in India is concerned, it has been ex- 


plained by Gajendragadkar, J. (as he 
then was) (per majority) in Sukhdev 
Singh’s case, AIR 1961 SC 493 which 


was subsequently relied upon in Amar- 
chand Butail v. Union of India, AIR 
1964 SC 1658. It is, therefore, necessary 
to see the ratio rate of the decision in 
the leading case of Sukhdev Singh, AIR 
1961 SC 493. 


30. It is recognised that the 
power conferred upon the Indian Courts 
under Section 162 of the Evidence Act 
is wider than the power under the 
Crown Proceedings Act, passed in Bri- 
tish Parliament in 1947. 

31. The Advocate-General in sup- 
port of his argument that the docu- 
ments in question cannot be looked into 
and the privilege claimed is absolute, re- 
lied upon the following passage in the 
Judgment of Gajendragadkar, J. occur- 
ring in para 15 (page 502) in Sukhdev 
Singh’s case, AIR 1961 SC 493: 

“There may be another class of 
documents which could claim the said 
privilege not by reason of their contents 
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as such but by reason of the fact that 
if the said documents were disclosed, 
they would materially affect the free- 
dom and candour of expression of opin- 
ion in the determination and execution 
of public policies. In this class may 
legitimately be included notes and the 
relevant files, opinions expressed, or re- 
ports made, and gist of official decisions 
reached in the zourse of the determina- 
tion of the said questions of policy.” 
From this it is sought to be argued that 
the notes and minutes made on the files 
in this case come within the privileged 
class, and therefore, exempt from pro- 
duction and that the privilege claimed 
by the Additioral Chief Secretary can- 
not be questioned in view of Sec. 123. 
There is nothing in the affidavit of the 
Additional Chief Secretary to suggest 
that the notes made, relate to expres- 
sion of an opinion in the determination 
and execution cf public policies. It is 
with reference to the opinion expressed 
relating to public policies that his Lord- 
ship observed that notes and minutes 
made by respective officers on relevant 
files would become privileged. There is 
nothing to suggest from what has been 
stated by the Supreme Court that notes 
and minutes made by officers, other than 
those pertaining to determination and 
execution of public policies, would come 
within the privileged class of documents. 
32. As to what would constitute 
“affairs of State” the learned judge 
observed that “whether a particular do- 
cument or class of documents answered 
that description must be determined in 
each case on the relevant facts and cir- 
cumstances adduced before the Court.” 


33. Dealing with the scope of 
Sections 123 and 162 of the Evidence Act 
it was pointed out by His Lordship at 
p. 504 (para 22):— 

AET the Court can take 
other evidence in lieu of inspection of 
document in dealing with a privilege 
claimed or an objection raised even 
under Section 123. I£ the privileged docu- 
ment cannot be inspected the Court may 
well take other collateral evidence to 
determine its character or class. In other 
words, the jurisdiction conferred on the 
Court to deal with the validity of an ob- 
jection as to the production of a docu- 
ment conferred by the first clause 
is not illusory or nominal; it has to be 
exercised in cas2s of objections raised 
under Section 123 also by calling for 
evidence permissible in that behalf.” 


34. The ultimate conclusion reach- 
ed by the learned Judge, on a reading 
of Sections 123 and 162 together is stated 
at para 25 (page 505) = (AIR 1961 SC 
493): 


ENE enna the Court cannot hold an 
enquiry into the possible injury to public 
interest which may result from the dis- 
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closure of the document in question. 
That is a matter for the authority con: 
cerned to decide; but the Court is com- 
petent, and indeed is bound to hold a 
pre ary enquiry and determine the 
validity of the objections to its produc- 
tion, and that necessarily involves an 
enquiry into question as to whether the 
evidence relates to an affair of State 
under Section 123 or not.” 

The case with which their Lordships of 
the Supreme Court were dealing was 
one where the plaintiff filed a suit 
against the State of Punjab and claimed 
declaration that his removal from ser- 
vice was illegal, void and prayed for 
recovery of Rs. 62,700-6-0 as arrears of 
his salary. That claim was disputed by 
the State of Punjab and issues were 
framed on the pleadings. Meanwhile, 
the plaintiff had filed an application 
under Order 14, Rule 4 as well as O. 11, 
R. 14 of the Civil Procedure Code for 
the production of documents mentioned 
in the list annexed to the application. 
The trial court issued notice for the pro- 
duction of the said documents. In re- 
ply, the Chief Secretary of the State of 
Punjab in an affidavit claimed privilege 
under Section 123 in respect of certain 
documents and gave reasons for claim- 
ing privilege. The statements made in 
the affidavit were challenged by the 
plaintiff and the claim was upheld. Then 
the plaintiff filed a revision in the High 
Court of Punjab under Section 115 of 
the Code of Civil Procedure and under 
Article 226 of the Constitution; and the 
High Court reversed the order of the 
trial Court in respect of some documents 
and directed their production. 

It is against that order that the 
State of Punjab applied to the High 
Court for a certificate under Art. 133 
to grant leave to appeal to the Supreme 
Court. but it was dismissed. The State 
of Punjab thereafter moved the Supreme 
Court and applied for and obtained spe- 
cial leave under Article 136 to challenge 
the validity of the High Court’s order 
in the revision petition. So, that was a 
ease where in a civil action evidence 
was sought to be adduced by the plain- 
tiff by summoning certain documents 
from the Government. The words “evi- 
dence derived from unpublished official 
records relating to any affairs of State” 
occurring in Section 123 clearly demon- 
strate the fact that it is only in cases 
where documentary evidence of unpubli- 
shed official records of the affairs of the 
State, is sought to be adduced that the 
person who se to adduce such evi- 
dence shall not be permitted unless per- 
mission in that behalf is granted by 
the officer or the head of the depart- 
ment. The privilege under Section 123, 
in our opinion, will not hold good when 
no evidence is sought to be given from 
the unpublished official records as all 
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that the Court does while issuing a Rule 
Nisi, is to call for records. The ques- 
tion of using them as evidence does not 
arise, for no Government Officer has 
been summoned to prove the documents 
nor is any witness permitted to give evi- 
dence derived from the official records. 

35. The other case AIR 1964 SC 
1658 is also one which arose out of a 
suit filed for recovery of certain amounts 
payable by the Himachal Pradesh Admi- 
nistration (2nd respondent therein) to 
the plaintiff in respect of supply of goods 
by him to the labourers employed by 
the State. The documents summoned in 
that case were intended to be used as 
evidence by the plaintiff in support of 
his claim. The case on hand is not one 
where a suitor has taken out subpoena 
for production of the documents; but 
one where the Court, in exercise of its 
jurisdiction under Article 226, calls for 
the records for scrutiny and perusal by 
it. It cannot, therfeore, be said that the 
Court is permitting anybody to give any 
evidence derived from unpublished off- 
cial records relating to any “affairs of 
State”. Calling for records is not the 
same thing as permitting to give any 
evidence derived from unpublished offi- 
cial records. Further, the occasion for 
claiming privilege under Section 123 
arises only where a party seeks to give 
any evidence derived from unpublished 


official records relating to “affairs of 
State”. No such occasion ordinarily 
arises in writ proceedings unless the 


Court, in the interests of justice, sum- 
mons anybody to give evidence and it is 
the constitutional right of the Court, 
where a citizen prays for the issue of 
a writ of certiorari, to direct production 
of the records. Further even when a 
privilege is claimed under Section 123, 
as pointed out by Gajendragadkar, C. J. 
in Amar Chand Butail’s case, AIR 1964 
SC 1658, that: 

“Heads of Department should act 
with scrupulous care in exercising their 
right under Section 123 and should 
hever claim privilege only, or even 
mainly, on the ground that the disclo- 
sure of the document in question may 
defeat the defence raised by the State. 
Considerations which are relevant in 
claiming privilege on the ground that 
the affairs of State may be prejudiced 
by disclosure must always be distin- 
guished from considerations of expediency 
which may persuade the head of the 
department to raise a plea of privilege 
on the ground that if the document is 
produced, the document will defeat the 
defence made by the State.” 

36. It is thus evident, that even 
assuming that S. 123 is attracted, since 
writ proceedings are also judicial pro- 
ceedings, there is no such thing as abso- 
lute privilege to every State document; 
and the words “records relating to af- 
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fairs of State” do not take in every un- 
published document concerning the busi- 
mess of the State. The records relating 
to affairs of State must be such the dis- 
closure of which would be injurious to 
public interest. 

37. The scope of Sections 123, 
124 and 162 of the Evidence Act came 
to be considered in Bhalchandra v. Chan- 
basappa, AIR 1939 Bom 237 at p. 246 
by a Division Bench of the Bombay High 
Court consisting of Wassoodew and Sen, 
JJ. and it has been explained by Wassoo- 
dew, J. (though in a separate but con- 
curring Judgment) in the following 
words:— 

“Section 162 makes it obligatory on 
the witness to produce the documents 
called upon by the Court, and he has 
no right to determine whether the docu- 
ment shall be produced. At the time 
he produces it according to the exigency 
of the summons, it is for the witness 
to claim the privilege. It is the duty of 
the Court then to determine whether 
the document shall be admitted and ex- 
hibited. This section as well as S. 123 
protects the discovery of documents re- 
ferring to matters of State. That is based 
on the general rules that no person can 
be compelled to give evidence of matters 
which are State Secrets including com- 
munications between public officers in 
the discharge of their public duties. The 
Section makes no difference between a 
private witness called upon to produce 
private documents and a public officer 
summoned to produce public record. In 
that respect, Section 124 is more parti- 
cular and lays down the rule of public 
policy, and the limits within which the 
production can be withheld, that is the 
character and quality of the privilege. 
The question that arises under Sec. 124 
is whether the communication in ques- 
tion was made to the public officer in 
official confidence.” 

Dealing with the question of privilege, 
Washoodew, J. observed: 

“It is essential to bear in mind the 
' cardinal fact that privilege does not 
attach to a document merely because it 
is a State or official document. The 
foundation of the claim rests on the 
consequences of disclosure of a commu- 
nication made in official confidence whose 
publication the officer to whom it is 
made considers contrary to the public 
interests. A communication in official 
confidence requiring protection under 
Section 124 must be such as to neces- 
sarily involve the wilful confiding of 
secrets with a view to avoid publicity 
by reason of the official position of the 
person in whom trust is reposed, under 
an express or implied premise of secrecy. 
The test must be whether the disclosure 
would result in betrayal of the person 
confiding by the publication of the com- 
munication having regard to the nature 
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thereof. The prerogative right therefore 
has to be distinguished from the evi- 
dence showing how it arises in a parti- 
cular case. Section 162 merely lays down 
broad principles of State policy and pro- 
tects State and official documents from 
disclosure in Courts,” 
The observations of Chagla, C. J. on be- 
half of the Division Bench of the Bom- 
bay _ High Court in Dinbai v. Dominion 
of India, AIR 1951 Bom 72, may be 
quoted with advantage: 
p The ultimate ad- 
judication is always by the Court......... 
xx XX xx 


The scales are always weighed 
against the subject who fights against 
Government and Government should be 
loath to throw against him more weight 
in the scales by refusing disclosure of 
documents which are relevant to the 
issues in the suit. Government should 
always bear in mind that it is incum- 
bent upon it to see that there is a fair 
trial between itself and the subject who 
is fighting the Government. It should 
also realise that refusal to disclose mate- 
rial documents makes it difficult or im- 
possible for the subject to make good 
his allegation against the Government, 
Government should also bear in mind 
that the loyalty of its officers to the 
cause of Government should not prevail 
to the extent of injustice being done to 
the subject. Even if disclosure of a 
document may result the subject suc- 
ceeding or in getting heavy damages or 
compensation against the Government 
that is no reason why a material docu- 
ment should not be disclosed. The only 
loyalty which the section contemplates 
and which - must undoubtedly prevail 
over private interests is the loyalty to 
the State in the sense that public inter- 
ests must prevail over private interests 
and the disclosure of = particular docu- 
ment will damnify public interests.” 


38. In the present case, so far 
as the affidavit of the Additional 
Chief Secretary is concerned, except 
to say that the file contains 
confidential notes whick. it is not in the 
interest of the better administration of 
the State. there is nothing to suggest how 
the files, if disclosed, would injure or 
affect the public interest. All that is 
stated is that “It would involve the 
curtailing of the candour and frankness 
with which the officers of the Govern- 
ment and the Hon’ble Ministers had to 
place their opinions on the files for the 
better administration of the State.” This 
does not certainly amount to saying that 
the documents pertain to affairs of State, 
disclosure of which would affect the 
public interest or the services. 


39. The foundation for the privi- 
lege is injury to public interest. The 
expression “affairs of State” is of very 
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wide amplitude and it will cover every 
business activity of the State so as to 
take in even day to day routine admini- 


stration as also highly confidential mat- ` 


ters pertaining to Defence, foreign af- 
fairs, Cabinet? minutes or what advice 
was tendered by the Ministers to the 
Governor specified in Article 163 (8), 
Secret service and the like. Therefore, 
the activities of a Democratic Welfare 
State extend to so many fields and all 
such activities can be brought within 
the broad meaning of the compendious 
expression “affairs of State”. It only 
shows that any document relating to 
any affairs of State cannot partake the 


character of a privileged document, the 


disclosure of which would not be, with- 
out possible injury, to the public inter- 
est, 


40. As has been stated by Lord 
Reid in Conway's case, (1968) 1 All ER 
874 at p. 880. 


“It is universally recognised that 
here there are two kinds of public inter- 
est which may clash. There is ithe 
public interest that harm shall not be 
done to the nation or the public service 
by disclosure of certain documents, and 
there is the public interest that the ad- 
ministration of justice shall not be frus- 
trated by the withholding of documents 
which must be produced if justice is to 
be done.” 


Proceeding further, Lord Reid observed 
at p. 888, 


“I do not doubt that there are cer- 
tain classes of documents which ought 
not to be disclosed whatever their con- 
tent may be. Virtually everyone agrees 
that cabinet minutes and the like ought 
not to be disclosed until such time as 
they are only of historical interest; but 
I do not think that many people would 
give as the reason that premature dis- 
closure would prevent candour in the 
cabinet. To my mind the most import- 
ant reason is that such disclosure would 
create or fan ill-informed or captious 
public or political criticism. The busi- 
ness of Government is different enough 
as it is, and no government could con- 
template with equanimity the inner 
workings of the Government machine 
being exposed to the gaze of those ready 
to criticise without adequate knowledge 
of the background and perhaps with 
some axe to grind, That must in my 
view also apply to all documents con- 
cerned with policy making within de- 
partments including it may be minutes 
and the like by quite junior officials and 
correspondence with outside bodies. Fur- 
ther, it may be that deliberations about 
a particular case require protection as 
much as deliberations about policy. I 
do not think that it is possible to limit 
such documents by any definition; but 
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there seems to me to be a wide differ- 
ence between such documents and rou- 
tine reports. There may be special rea- 
sons for withholding some kinds of rou- 
tine documents, but I think that the pro- 
per test to be applied is to ask, in the 
language of Lord Simon in Duncan’s 
case, (1942) AC 624, whether the with- 
holding of a document because it be- 
longs to a particular class- is really 
“necessary for the proper functioning of 
the public service.” 


We may also notice the observations of 
Lord Pearce at p. 909:-— 


“Any department quite naturally- 
and reasonably wishes, as any private 
business or any semi-State board must 
also wish, that its documents or corres- 
pondence should never be seen by any 
outside eye. If it can obtain this result 
by putting forward a general vague 
claim for protection on the ground of 
candour it can hardly be blamed for do- 
ing so. “It is not surprising” it has been 
said (Professor Wade, Administrative 
Law (2nd Edition) at p. 285) “that the 
Crown, having been given a blank che- 
aus, yielded to the temptation to over- 

aw.” 


41. The aforesaid observations 
would only show that it is not every 
document relating to “affairs of State” 
which would fall within the class of ‘pri- 
vileged document, the disclosure of which 
would result in possible injury to the 
public interest or affect the candour of 
expression of a- public servant. The 
temptation to overdraw, having been 
given a blank cheque, will always be 
there and it is the duty of the Court in 
order to hold the scales even, where a 
citizen is pitted against the State, to 
determine the question whether there is 
any overruling principle of public inter- 
est to allow the privilege claimed and 
permit the non-production of the docu- 
ments. As has already been pointed out 
by us, there is nothing in the affidavit 
to show that public interests would suf- 
fer by reason of the files being made 
available for the scrutiny of the Court, 
nor are we Satisfied from the affidavit 
that it will affect the freedom and can- 
dour of expression of opinion in the 
determination and execution of public 
policies. From the facts stated in the 
affidavit of the Additional Chief Secre- 
tary, there fis nothing to suggest that 
determination or execution of any public 
policy is involved in this petition, 


42, In the words of Blackstone, 
(Blackstone Commentaries on the Laws 
of England, Vol. 3, 4th Edition (1876) 
page 44), the writ jurisdiction is “very 
high and transcendent.” The supervisory 
jurisdiction exercised by this Court 
under Article 226 of the Constitution is 
of very wide amplitude. The writ juris- 
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diction conferred upon the High Court 
entitles the Court to examine the deci- 
sions of all the subordinate Tribunals or 
bodies or officers to see whether they 
have acted illegally or without jurisdic- 
tion or in excess of it or in violation of 
the principles of natural justice or have 
refused to exercise jurisdiction vested in 
them’ or there is an error apparent on 
the face of the record and whether 
“such act, omission, error or excess has 
resulted in manifest injustice.’ The 
powers are, no doubt, discretionary and 
this Court should not allow itself to 
turn into a Court of Appeal or Revision 
to set right mere errors of law,. which 
do not occasion injustice in a general 
sense or affect the fundamental rights 
of a citizen. In the words of Lord Sum- 
ner in the Nat Bell case, (1922) 2 AC 
128 at p. 156 = (1922) AN ER 335), 
supervision goes to two points: one is 
the area of the inferior jurisdiction and 
the qualifications and conditions of its 
exercise; the other is the observance of 
the law in the course of its exercise. 


43. It is needless to emphasise 
that the extraordinary powers are in- 
deed “very high and transcendent” and 
the writ should run so as to reach in- 
justice wherever it is found and that 
can be achieved only when the records 
called for, are submitted to the Court 
for its scrutiny and perusal. 


44, Tf the documents relate to af- 
fairs pertaining to Defence, Diplomatic 
relations, Foreign affairs, Cabinet minutes 
and what advice was tendered by the 
Council of Ministers to the Governor 
under Article 163 (3), Secret service, 
Intelligence Service or Policy-making 
decisions and such other like matters, 
the concerned Secretary to the Govern- 
ment, or a Head of the Department or 
a Minister as the case may be, can file 
an affidavit stating the nature of the af- 
fairs of the State and expressing his 
opinion that it will not be in the inter- 
ests of the State or in public interest or 
in the interest of the Services, without 
possible injury, to produce such docu- 
ments. If a responsible Minister or a 
Secretary to the Government certifies 
in that manner, it is inconceivable that 
the Court would make an order for its 
production, except in cases where a false 
affidavit is sworn to or interests other 
than the interests of the public or the 
State masquerade:in the garb of public 
interest. The safety of the public may 
well depend on the candour and frank- 
ness of the reports made by Secretaries 
to the Government and Heads of depart- 
ments to their Ministers, whose duty it 
is to draw the attention of the Ministers 
eoncerned to the relevant rules and the 
facts of the case and the public interests 
cannot be said to be endangered by the 
candour or frankness of the notes so 
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made by the subordinates and their pro- 
duction, far from affecting the interests 
of the public services, would be in the 
best interests of good administration. 


In the records made available to the 
Court, without claiming any privilege, 
we find a note made by a Minister on 
the application of the petitioner which 
reads: “Secretary, F & A., Please exa- 
mine and put up.”, and on the margin 
of the same application, presumably the 
concerned Secretary made a note.” As 
it is already a decided case, there is no 
need at all to examine the further points 
raised by the petitioner at this late 
stage.” It is obvious from the notes of 
the Minister and the Secretary that they 
do not come within the privileged class 
of files relating to affairs of the State, 
the disclosure of which would jeopardise 
the public interests or the interests of 
the services. It is the duty of a Secre- 
tary to the Government to express freely 
and frankly his’ opinion on the subject 
by pointing out the relevant rules in- 
eluding prior decisions so that the Mini- 
ster concerned may act within the limits 
of his power or authority and not act in 
excess thereof or in violation of the rele- 
vant rules. Such notes of the Secre- 
taries, far from affecting the candour 
and frankness of expression, would make 
them act without fear or favour in the 
best interest of the administration of the 
State. A judicial check or review, far 
from affecting the interests of the publie 
service, would protect them against arbi- 
trary or illegal actions of or interference 
by the Ministers or other superiors. 


45. If the Court is satisfied that 
the production of such documents as real- 
ly pertaining to “affairs of State” would 
not be in the interests of the State or 
in the interests of the public, then such 
documents shall be withheld from pro- 
duction; but if the Court is not satisfied 
with the reasons given and they turn 
out to be only excuses to withhold the 
documents from the eye of the Court 
and that no public interests or the secu- 
rity of the State are involved, then they 
shall be submitted to the Court for such 
use as the Court may deem necessary, 
having regard to the nature of the re- 
lief asked for. All other documents, 
which cannot be brought under any one 
of the categories referred to above, shall 
be submitted to the Court, indexed in 
sealed covers and the Advocate-General 
or any other Law Officer may keep them 
in safe custody till the date of the hear- 
ing or till such time as the Court re- 
quires them for inspection. But in any 
event, the Government cannot withhold 
the documents except with the permis- 
sion of the Court and the records call- 
ed for pertaining to a writ of certiorari 
or other writs where records are called 
for, shall reach the Court, well in ad- 


1971 


vance before the date of hearing, and 
it would be open to the Advocate-Gene- 
ral or the concerned Government Piead- 
er, with the permission of the Court, to 
take the records for safe custody sub- 
ject to the condition that the records 
shall be placed before the court at the 
time of the hearing of the petition. 


46. We are tempted to quote the 
following passage from the speech of 
Lord Upjohn in Conway’s case, (1968) 1 
All ER 874 at p. 914; which .in our opin- 
ion, is quite appropriate in this context; 

“On the one side there is the public 
interest to be protected; on the other 
side of the scales is the interest of the 
subject who legitimately wants produc- 
tion of some documents, which he be- 
leves will support his own or defeat his 
adversary’s case. Both are matters of 
public interest, for it is also in the 
public interest that justice should be 
done between litigating parties by pro- 
duction of all documents which are rele- 
vant and for which privileges cannot be 
claimed under the ordinary rules. They 


must be weighed in the balance one 
against the other ` 
xx XX xx XX 


XX XX Xx xx 

the claim of privilege by the Crown, 
while entitled to the greatest weight, is 
only a claim, and the decision whether 
the court should accede to the claim lies 
within the discretion of the judge: and 
it is a real discretion.” 
Therefore, we are of the view, having 
regard to the extraordinary jurisdiction 
conferred on this Court under Art. 226 
of the Constitution, that no general blan- 
ket protection can be given to the State 
and that it is for this Court to ultimately 
decide, notwithstanding the objection 
raised by an officer or a Minister claim- 
ing privilege, the nature and the class 
of the documents and the decision of 
the Court shall prevail. 


47. That is how the provisions of 
Sections 123 and 124 are to be under- 
stood and applied in the context of “very 
high and transcendent” powers of the 
High Court under Article 226 of the 
Constitution. 


48.. In the view we have taken, 
we have no hesitation in rejecting the 
plea of privilege claimed by the learned 
Advocate-General. His application, there- 
fore, fails and is dismissed. 


Application dismissed. 
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(V 58 C 39) 


N. KUMARAYYA, C. J. AND 
KONDAIAH, J. 


Sri Satya Pramoda Teertha Swamu- 
luvaru, Appellant v. Commissioner of 
Hindu Religious and Charitable Endow- 
ments, Andhra Pradesh, Hyderabad and 
another, Respondents. 

Ps. Nos. 


W. A. No. 599 of 1969, W. 

2081 of 1967; 2457 and 4119 of 1968, 
D/- 24-4-1970. 

Andhra Pradesh Charitable and 
Hindu Religious Institutions and Endow- 
ments Act (17 of 1966), Section 109 (3) 
— Person who had filed application 
under Section 57 (a) of the repealed 
Act 19 of 1951 has substantive right 
of appeal and a right of regular suit in 
civil court and appeal therefrom to 
High Court under the repealed Act and 
these rights are preserved by applica- 
tion of Section 8 (d) and (f) of A. P. 
General Clauses Act (1891) as they are 
not either expressly or by necessary 
intendment destroyed by repealing Act 
17 of 1966 — (X-Ref: A. P. General 
Clauses Act (1 of 1891), Section 8 (d) 
and (f). (Paras 15 and 21) 

The aforesaid rights have been pre- 
served by Section 109 (3) of the repeal- 
ing Act. Thus the appeal preferred by 
the person under Section 61 against the 
decision of the Deputy Commissioner in 
an application under Section 57 (a) and 
which was pending on the date of com- 
ing into force of the repealing Act 
should not have been rejected by the 
Commissioner on the ground that he 
had no jurisdiction after the repeal. The 
appeal could not fail also on the ground 
that there was no forum created under 
the repealing Act to continue the ap- 
peals pending on the date of the com- 
ing into force of the repealing Act. The 
Commissioner who is appointed under 
Section 3 (1) of the new Act must func- 
tion as the Commissioner having appel- 
late jurisdiction under Section 61 (1) for 
the limited purpose of entertaining conti- 
nuing and disposing of appeals before 
him at the time of coming into force 
of the new Act. (Para 21) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 1087 (V 48) = 

1961-3 SCR 855, Custodian of 

Evacuee Eroparty v. Khan Saheb 

Abdul Shukoo 14, 19 
{1960) AIR 1960 "SC 794 (V 47) = 

1960-3 SCR 85, Brihan Maha- 

rashtra Sugar Syndicate Lid. v. 

Janardan Ramchandra Kulkarni 


41958) ATR 1958 Andh Pra 779 
(V 45) = 1957-1 Andh WR 196, 
Indermull Loniya v. Subordinate 
Judges, Secunderabad 14 


CO/CO/B15/71U/CWM/P 
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(1958) AIR 1958 Puni 230 (V. 45) = 
ILR (1958) Punj 832 (FB), Nation- 
al Planners y. Contributories 


ete. 

(1957) AIR 1957 SC 540 (V 44) = 
1957 SCR 488, Garikapati Veer- 
ayya v. N. Subbiah Chowdhry 14, 15 

(1956) AIR 1956 SC 29 (V. 43) = 
1955-2 SCR 872, Daji Saheb v. 
Shankar Rao 

(1956) AIR 1956 SC 77 (V 43) = 
1955-2 SCR 1117, Indira Sohanlal 
vy. Custodian of Evacuee Property, 


Delhi 
(1955) AIR 1955 SC 84 (V 42) =: 

1955 Cri LJ 254, State of Pun- 

jab v, Mohar Singh _ 13 
(1943) AIR 1943 FC 24 (V 30) = 

ILR (1943) KFC 21, Venugopala 

Reddiar v. Krishnaswami LE 
(1929) ATR 1929 Mad 381 (V 16) = 

ILR 52 Mad 361, Vasudeva Samiar 


In re 
(1927) AIR 1927 PC 242 (V 14) = 
54 Ind App 421, Delhi Cloth and 
General Mills Co. v. Income Tax 
Commr., Delhi 10, 20 
(1905) 1905 A. C. 369 = 74 LJPC 
77, Colonial Sugar Refining Co. 
v. Irving 9, 10, on 


15, 
(1884) 12 QBD 224 = 53 LJQB 165, 
Hough v. Windus 

KONDAIAH, ¥.:— As the point in- 
volved in these cases is common, they 
are disposed of by a common judgment. 

2. It is sufficient to state the 
facts in Writ Appeal No. 599 of 1969: 
The application filed by the Writ Peti- 
tioner Sri Sri Satya Pramoda Teertha 
Swamulavaru, Head of the Uvttaradi 
Mutt under Section 57 (a) of the Madras 
Hindu Religious and Charitable Endow- 
ments Act (XIX of 1951) for declaration 
that Uttaradi Mutt was not a public in- 
stitution within the meaning of the Act 
and hence, it was not amenable to the 
jurisdiction of the Endowments Depart- 
ment, was dismissed by the Deputy Com- 
missioner on December 16, 1965. The 
appeal preferred against the decision. of 
the Deputy Commissioner, under Sec- 
tion 61 (1) of that Act to the Commis- 
sioner for Hindu Religious and Charita- 
ble Endowments on February 23, 1966 
was pending before him on the date of 
the coming into force of the Andhra 
Pradesh Charitable and Hindu Religious 
Institutions and Endowments Act (XVII 
of 1966) i. e. on 26-1-1967. The appeal 
was rejected by the Commissioner on 
July 19, 1967 on the ground that he had 
no jurisdiction to dispose of the same 
after the passing of the present Act. 
The Writ Petition No. 3291/67 question- 
ing the validity of the aforesaid order 
of the Commissioner was dismissed by 
Chinnappa Reddy, J, on the ground that 
the right of appeal possessed by the 
petitioner under the earlier Act perish- 
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ed with the repeal of that Act. Ag- 
grieved by that decision, this Writ Ap- 
peal has been filed by the appellant. 


3. Mr, T. S. Narasinga Rao and 
Mr. T. Laxmaiah, learned counsel for 
the Writ Petitioners, contend that the 
right of appeal accrued to their clients 
on the date of the coming into force of 
the present Act is saved by Sub-sec. (3) 
to Section 109 of the repealing Act read 
with Section 8 (d) and (£) of the Andhra 
Pradesh General Clauses Act, 1891. This 
claim of the petitioners is opposed by 
the learned Government Pleader con- 
tending inter alia that the right of ap- 
peal possessed by the petitioners under 
the repealed Act has been taken away. 
by the repealing Act and in any event, 
Section 8 of the Andhra Pradesh Gene- 
ral Clauses Act is not attracted; there is 
no forum:available under the present 
Act to entertain the appeals filed under 
Section 61 (1) of the repealed Act, 

4. The question that rises for 
decision is: Whether on the facts and in 
the circumstances, the right of appeal 
possessed by and accrued to the Writ 
Petitioners under Section 61 (1) of the 
Madras Act 19 of 1951 is destroyed by 
the repealing Act or is saved and pre- 
served by sub-section (3) to Section 109 
of’the Andhra Pradesh Act 17 of 1966 
read with Section 8 (d) and (£}) of the 
Andhra Pradesh General Clauses Act. 

5. For a proper appreciation of 
the respective contentions of the parties, 
it is necessary to set out the relevant 
provisions of the repealed as well as the 
repealing Act. The Deputy Commis- 
sioner was invested with the power to 
enquire into and decide the disputes and 
matters specified under Section 57 of the 
repealed Act. A right of appeal to the 
Commissioner against the decision of 
the Deputy Commissioner was provided 
by Section 61 (1) of that Act. The Com- 
missioner under the present Act is not 
empowered to hear any appeals against 
the decisions of the Deputy Commis- 
sioner under Section 77 of the new Act. 
However, a right to institute a regular 
suit in the District Court within a year 
from the date of the decision of the 
Deputy Commissioner is provided by 
Section 78 of the repealing Act. The 
Commissioner and the Deputy Commis- 
sioner have been defined as persons ap- 
pointed under Section 3 (1) of the pre- 
sent Act. State Government is empower- 
ed to appoint a Commissioner, ‘join? 
Commissioners, Deputy Commissioners 
and Assistant Commissioners for purposes 
of exercising the powers conferred on 
and performing the duties and functions 
entrusted to them by or under the Act. 

6- Section 109 of the repealing 
Act deals with repeals and savings. Acf 
19 of 1951 and the Andhra Pradesh 
(Telangana Area) Wakf Regulation, 1349, 
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Fasli are repealed by. the provisions of 
sub-section (1) to Section 109 ofthe Act 
Notwithstanding such repeal, all rules 
made, orders passed, decisions made, pro- 
ceedings taken and other things done 
by any authority or officer under the re- 
pealed Act or Regulation, as the case 
may be, in so far as they are not incon- 
sistent with the present Act are deem- 
ed to haye been made, issued, passed, 
taken or done by the appropriate autho. 
rity or officer under the corresponding 
provisions of the repealing Act. By sec- 
tion 109 (2) (c) all proceedings pending 
before any officer or authority under 
the repealed Act be continued by 
the appropriate authority under the pre- 
sent Act if they are not inconsistent with 
the provisions of the present Act. Any 
remedy by way of right of application, 
suit or appeal provided under the present 
Act is made available to parties whose 
proceedings under the old Act were 
pending at the time of the commence- 
ment of the present Act as if they had 
been instituted under the present Act. 
Sub-section (3) to Section 109 which is 
material for the present controversy 
reads: 

“The mention of particular matters 
in this section shall not be held to pre- 
judice or affect the general application 
of sections 8 and 18 of the Andhra Pra- 
desh General Clauses Act, 1891, with re- 
gard to the effect of repeals.” 


Under sub-section (3) to Section 109, 
the legislature has preserved such rights 
as are vested in or accrued to the peti- 
tioner under the repealed Act by the 
application of the provisions of Sec- 
tions 8 and 18 of the Andhra Pradesh 
General Clauses Act, 1891, notwithstand- 
ing the repeal of the old Act and men- 
tion of the specific matters in Section 109. 
In other words, the mere mention of 
particular matters in that Section shall 
not be construed to prejudice or affect 
the vested rights accrued to the parties 
by virtue of the provisions of Section 8 
and 18 of the Andhra Pradesh General 
Clauses Act, 1891. It is appropriate at 
this stage to refer to the provisions of 
Section 8 (d) and (f) of the Andhra 
Pradesh General Clauses Act, 1891:— 


“83. Effect of Repealing an Act 
Where any Act, to which this Chapter 


applies, repeals any other enactment, 
then the repeal shall not.......... weacacdenss 
xx XX =x 
(d) affect any investigation, Iegal 


proceeding or remedy in respect of any 
such right, privilege, obligation, liability, 
fine, penalty, forfeiture or punishment 
as aforesaid and any such investigation, 
legal proceeding or remedy may be in- 
stituted, continued or enforced, and any 
such fine, penalty, forfeiture or punish- 
ment may be imposed, as if the repeal- 
ing Act had not been passed.” 
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By Section 8 (d) of the A. P. Gene- 
ral Clauses Act, the right accrued to a 
person under the repealed Act cannot 
be affected by virtue of the provisions 
of the repealing Act. Such repeal, by 
the application of the provisions of Sec- 
tion 8 (f) of the A. P. General Clauses 
Act, shall not affect the legal proceed- 
ing or remedy in respect of such right 
and any such legal proceeding or remedy. 
may be instituted, continued or enfor- 
ced as if the repealing Act had not been 
passed. In other words, the right of 
appeal accrued to a party under the re- 
pealed act can be availed, continued or 
enforced, notwithstanding ‘the repeal of 
the old "Act, as if the repealing Act had 
not been passed, in which case the re- 
pealed Act for the purpose of that right 
must be deemed to have been kept alive, 

7. We shall now proceed to exa- 
mine the legal position relating to the 
effect of repeal and saving provisions 
under the repealing Act, 

8. Maxwell’s ` Interpretation of 
Statutes (12th Edition), reads: 

“The effect of repealing Acts pass- 
ed after August 30, 1889, is now dealt 
with by Section 38 (2) of the Interpre- 
tation Act. Such repealing Acts are, un- 
E the contrary intention appears, not 

O easset 

(c) affect any right, privilege, obli- 
gation or liability acquired, accrued, or 
incurred under any enactment so re- 
pealed)......... 
or (e) affect any investigation, or legal 
proceedings, or remedy in respect of any 
such right, privilege, obligation, liability, 
penalty, forfeiture, or punishment as 
aforesaid.’ (page 17) 

“A later statute may repeal an ear- 
lier one either expressly or by implica- 
tion. But repeal by implication is not 
favoured by the courts. “For as much,” 
said Coke, “as Acts of Parliaments are 
established with such gravity, wisdom 
and universal consent of the whole realm 
for the advancement of the common: 
wealth, they ought not by any con- 
strained construction out of the general 
and ambiguous words of a subsequent 
Act, to be abrogated.” If, therefore, 
earlier and later statutes can reasonably 
be construed in such a way that both 
ean be given effect to, this must be 
done.” (page 191). 

Craies on Statute Law (Sixth Edi- 
tion) says: 

“In Acts passed in or since 1890 cer- 
tain savings are implied by statute in 
all cases of express repeal, unless a con 
trary intention appears in the repealing 
Act. XX EXxXX 

The mere repeal does not 

“Affect any right, privilege, obliga- 
tion or liability acquired, accrued or in- 
curred under any enactment so repealed; 
or 

XXXXXX 
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“Affect any investigation, legal pro- 
ceeding ọr remedy in respect of any 
such right, privilege, obligation, liability, 
penalty, forfeiture, or punishment as 
aforesaid; and any such investigation 
legal proceeding or- remedy may be in- 
stituted, continued or enforced, and any 
such penalty, forfeiture, or punishment 
may be imposed as if the repealing Act 
pan: not been passed.” (pages 351 and 

x x x x The result of this enact- 
ment is to make into a general rule 
what had been a common statutory form 
and to substitute a general statutory 
presumption as to the effect of an 
express repeal for the canons of con- 
struction hitherto adopted.” (page 352) 

The scope and effect of saving 
clauses has been considered by the learn- 
ed author J. G. Sutherland in his ‘“Sta- 
tutes and Statutory Construction” (Third 
Edition) as follows: 

“A saving clause, is like a proviso, 
an exemption from the general opera- 
tion of the statute. It is generally em- 
ployed to restrict repealing acts; to con- 
tinue repealed acts in force as to exist- 
ing powers, inchoate rights, penalties in- 
curred and pending proceedings, depend- 
ing on the repealed statute. A repeal 
destroys such rights, powers and pro- 
ceedings and discharges the penalties. 
Thus to preserve them a special provi- 
sion with saving effect is necessary. ` 

Although saving clauses are usually 
strictly construed, unlike the case of a 
proviso, repugnancy between the saving 
clause and the purview does not act to 
void the enacting part but operates to 
invalidate the saving clause. There is 
no logical basis for the distinction and 
the better rule of interpretation consi- 
ders the entire act and attempts to deter- 
mine the legislative intent and to adjust 
the conflicts on the basis of that intent. 
Thus in special instances a saving clause 
will be liberally construed. 

A legislature may enact a general 
saving statute which will save rights 
and remedies except where a subsequent 
repealing act indicates that it was not 
the legislative intention that the rights 
and remedies should be saved........00- 
(pp. 475 and 476 paras 4937 and 4938) 
As observed by Bowen, L. J. in Hough 
v. Windus, (1884 (Vol. XII) Q. B, D. 224 
at 237), “Statutes should be interpreted 
if possible so as to respect vested rights.” 


9. We shall now turn to the case 
jaw on the subject. The leading deci- 
sion on the subject is that of the Privy 
Council in Colonial Sugar Refining Com- 
pany v. Irving, 1905 AC 369 at p. 372. 
In that case, a right of appeal from the 
decision of the Supreme Court of Queens- 
land was provided to His Majesty in 
Council by virtue of the order in Coun- 
cil of June 30, 1860. That right had 
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been repealed by Section 39 (2) of the 
Australian Commonwealth Judiciary Act, 
1903 which provided a right of appeal 
to the High Court of Australia. The 
Privy Council, in those circumstances, 
held that the Australian Common- 
wealth Judiciary Act, 1903 was not 
retrospective and the right of ap 
peal to the King in Council in 

pending suit when the Australian 
Commonwealth Judiciary Act was pass- 
ed and decided by the Supreme Court 
was not taken away. Lord Macnaghten 
wae. spoke for the Privy Council ruled 

us: 

eesesit Was not disputed that if 
the matter in question be a matter of 
procedure only, the petition is well 
founded. On the other hand, if it be 
more than a matter of procedure, if it 
touches a right in existence at the pass- 
ing of the Act, it was conceded that, in 
accordance with a long line of authori- 
ties extending from the time of Lord 
Coke to the present day, the appellants 
would be entitled to succeed. The Judi- 
ciary Act is not retrospective by express 
enactment or by necessary intendment. 
And therefore the only question is, was 
the appeal to His Majesty in Council a 
right vested in the appellants at the date 
of the passing of the Act, or was it a 
mere matter of procedure? It seems to 
their Lordships that the question does 
not admit of doubt. To deprive a suit- 
orin a pending action of an appeal to a 
superior tribunal which belonged to him 
as of right is a very different thing 
from regulating procedure. In principle, 
their Lordships see no. difference be- 
tween abolishing an appeal altogether 
and transferring the appeal to a new 
tribunal. In either case there is an 
interference with existing rights con- 
trary to the well-known general prin- 
ciple that statutes are not to be held 
to act retrospectively unless a clear in- 
tention to that effect is manifested. 

10. Following the principle laid 
down by the -Privy Council in 1905 AC 
369 the Judicial Committee, in Delhi, 
54 Ind App 421, rejected the plea of the 
assessees holding that they had no statu- 
tory right of appeal to His Majesty in 
Council in respect of the assessments 
for the years 1922-23 and 1923-24 com- 
pleted before the amending Act 24 of 
1926 by which a right of appeal to the 
Privy Council from a decision of the 
High Court under sub-section (2) to Sec- 
tion 66-A was provided. 

11. The view of the Privy Coun- 
cil in 1905 AC 369 was followed by the 
Federal Court in Venugopala Reddiar v 
Krishnaswami Reddiar, AIR 1943 FC 24 
wherein it was held that a right to con- 
tinue a suit instituted prior to 1-4-1937 
when Burma ceased to be part of India, 
in respect of properties situate in the 
province of Madras as well as Burma, 
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was a vested right which could not be 
taken away except by a clear indication 
of intention to that effect in the Con- 
stitution Act and hence, the pending suit 
even with respect to property situate in 
Burma could be proceeded in British 
India even after 1-4-1937. 


12. The law relating to the scope, 
effect and applicability of Section 6 of 
the General Clauses Act and the repeal 
and saving provisions in a repealing Act 
has been succinctly laid down by the 
Supreme Court in State of Punjab v, 
Mohar Singh, AIR 1955 SC 84 at p. 88 
The learned Judge, B. K. Mukherjea, J. 
who spoke for the Court, ruled thus: 

“Whenever there is a repeal of an 
enactment, the consequences laid down 
in Section 6 of the General Clauses Act 
will follow unless, as the section itself 
says, a different intention appears. In 
the case of a simple repeal there is 
scarcely any room for expression of a 
contrary opinion. But when the repeal 
is followed by fresh legislation on the 
same subject we would undoubtedly 
have to look to the provisions of the 
new Act, but only for the purpose of 
determining whether they indicate a dif- 
ferent intention. 

The line of enquiry would be, not 
whether the new Act expressly keeps 
alive old rights and liabilities but whe- 
ther it manifests an intention to destroy 
them. We cannot therefore subscribe te 
the broad proposition that Section 6, 
General Clauses Act is ruled out when 
there is repeal of an enactment follow- 
ed by a fresh legislation, Section 6 
would be applicable in such cases alse 
unless the new legislation manifests an 
intention incompatible with or contrary 
to the provisions of the section. Such 
incompatibility would have to be ascer- 
tained from a consideration of all the 
relevant provisions of the new law.” 
The same view has been reiterated by 
the Supreme Court in Indira Sohanlal 
v. Custodian of Evacuee Property, (ATR 
1956 SC 77). 

13. The Supreme Court, in Daiji 
Saheb v. Shankar Rao, AIR 1956 SC 29, 


has held that the right of a litigant to 


prefer an appeal to the Federal Court 
against the reversing judgment and 
decree of the High Court in a case where 
the value of the subject matter of the 
suit was over Rs. 10,000/- but less than 
Rs. 20,000/- is a vested right and the 
same was not destroyed by the abolition 
of the Federal Court and it would lie 
to the Supreme Court. However, it was 
observed that the vested right perishes 
if the Court to which the appeal lies is 
altogether abolished without any forum 
substituted in its place. 

14. In Garikapati Veerayva v. N, 
Subbiah Chowdhry, AIR 1957 SC 540 at 
p. 553 it was held that the litigant who 
filed a suit in respect of properties valu- 
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ed above Rs. 10,000/- but below Rupees 
20,000/- before the Constitution had a 
vested right of appeal from the Sub Court 
to the High Court and thereafter to the 
Federal Court and to the Supreme Court 
notwithstanding the abolition of Federal 
Court and the value being raised to 
Rs. 20,000/- to appeal to ‘the Supreme 
Court. The learned Chief Justice, S. R. 
Das who spoke for the Court, on a care- 
ful review of the entire case law on the 
subject, succinctly laid down the follow- 
ing principles: 

“(i) That the legal pursuit of a 
remedy, suit, appeal and second appeal 
are really but steps in a series of pro- 
ceedings all connected by an intrinsic 
unity and are to be regarded as one 
legal proceedings. 

(ii) The right of appeal is not a 
mere matter of procedure but is a sub- 
stantive right. 

(iii) The institution of the suit car- 
ries with it the implication that all 
rights of appeal then in force are pre- 
served to the parties thereto till the 
rest of the career of the suit. 

(iv) The right of appeal is a vested 
right and such a right to enter the 
superior Court accrues to the litigant 
and exists as on and from the date the 
lis commences and although it may be 
actually exercised when the adverse 
judgment is pronounced such right is to 
be governed by the law prevailing at 
the date of the institution of the suit 
or proceeding and not by the law that 
prevails at the date of its decision or at 
the date of the filing of the appeal. 

(v) This vested right of appeal can 
be taken away only by a subsequent en- 
actment, if it so provides expressly or 
by necessary intendment and not other- 
wise.” 

The same view has been reiterated by 
the Supreme Court in The Brihan Maha- 
rashtra Sugar Syndicate Ltd. v. Janar- 
dan Ramchandra Kulkarni, AIR 1960 SC 
794 and The Custodian of Evacuee Pro- 
perty, Bangalore v. Khan Saheb Abdul 
Shukoor, AIR 1961 SC 1087. See also 
Indermull Loniya v. Subordinate Judge, 
Secunderabad, AIR 1958 Andh Pra 779. 


15. We shall now proceed to exa- 
mine the question at issue. On the ap- 
plication of the doctrine enunciated by 
the Privy Council in the leading case, 
1905 AC 369 and consistently applied 
and approved by the Supreme Court as 
laid down in ATR 1957 SC 540, we have 
no hesitation to hold that the writ peti- 
tioners, who filed applications under 
Section 57 (a) before the Deputy Com- 
missioner under the Madras Act 19 o 
1951, had a vested right of appeal under 
Section 61 (1) of that Act to the Com- 
missioner accrued on the date (of the 
institution of their petitions and that 
tight was a substantive right but not 
one of mere procedure. They have also 
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a vested right of a regular suit In a 
competent civil court ard a right of ap- 
peal to the High Court from the decision 
of the Civil Court as provided under 
Section 62 of that Act. The vested right 
of appeal accrued to the petitioners 
under Section 61 (1) and a right of regu- 
Jar suit in a competent Civil Court and 
an appeal to the High Court therefrom 
are substantive rights which are pre- 
served by application of the provisions 
of Sections 8 (d) and 8 “) of the Andhra 
Pradesh General Clauses Act, 1891, un- 
less they are specifically taken away by 
the provisions of the repealing Act either 
expressly or by necessary intendment. 


16. This brings us to the inter- 
pretation of the provisions of Section 109 
of the Andhra Pradesh Act 17 of 1966, 
which deals with repeals and savings. 
The provisions of sub-section (2) to Sec- 
tion 109 are not attracted in the instant 
ease. The provisions of Clause (c) of 
sub-section (2) to Section 109 are not 
applicable to the present case as the pro- 
ceedings pending before the Commis- 
sioner on the date of the commencement 
of the new Act are not consistent with 
the provisions of the repealing Act. It 
is only such proceedings which were 
pending before the authority at the date 
of the coming into force of the new Act 
and are not inconsistent with the provi- 
sions of the repealing Act, that can be 
continued by the appropriate authority 
under the new Act. The provisions of 
Clause (d) of sub-section (2) to Sec. 109 
cannot be availed of by the petitioners 
as they will apply only to cases where 
the remedy of appeal to the Commis- 
sioner is provided under this Act but not 
otherwise. There remains sub-section (3), 
On a close reading of sub-section (8) 
we are of the view that the intendment 
of the legislature does not appear to be, 
either expressly or by necessary impli- 
- cation, to take away the vested right of 
appeal to the Commissioner under Sec- 
tion 61 (1) and of suit and appeal as pro- 
vided under Section 62 of the repealed 
Act. Where there is no specific provi- 
sion or it is not possible to gather the 
necessary implication te take away such 
vested right accrued to the parties the 
general presumption in law and the 
provisions of the Andhra Pradesh Gene- 
ral Clauses Act, 1891 will come into play 
That apart, the very fact that sub-s. (3) 
to Section 109 has been provided by the 
Jegislature would amply prove the in- 
tendment of the legislature being to pre- 
serve the vested substantive rights ac- 
crued to the parties at the date of the 
commencement of the repealing Act in- 
tact. A close reading of sub-section (3) 
manifests that the mention of “particu- 
lar matters’ in sub-sections (1) and (2) 
of Section 109 should not be construed 
so as to prejudice or affect the general 
application of Sections 8 and 18 of the 
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Andhra Pradesh General Clauses Act, 
1891 with regard to the effect of repeals. 
Sub-section (3) is made by way of abun- 
dant caution with a view to put the 
matters beyond controversy. Sub-sec- 
tion (3) is intended to preserve the vest- 
ed rights accrued to the parties and not 
saved by Clauses (a) to (d) of sub-sec- 
tion (2) For all these reasons, we must 
hold that the vested substantive right of 
appeal to the Commissioner under the 
repealed Act is preserved intact and 
the seme has not been taken away ex- 
pressly or by necessary intendment by 
Section 109 of the repealing Act. 


17. This view of ours finds sup- 
port in the decision of the Supreme Court 
in AIR 1960 SC 794 at p. 795. That case 
arose under the Companies Act. The 
shareholders’ application before the Dis- 
trict Court, Poona under Section 153C 
of the Companies Act, 1913 against the 
company and its directors for certain re- 
liefs, was pending when the Act of 1913 
was repealed giving place to the Com- 
panies Act of 1956 on April 1, 1956. The 
company raised an objection to the 
maintainability of the application after 
the coming into force of the Act of 1956 
as the court ceased to have jurisdiction 
to deal with it. Sections 645 to 657 of 
the Act of 1956 contained saving provi- 
sions analogous to the provisions adum- 
brated in Clauses (a) to (d) of sub-sec- 
tion (2) to Section 109 of the Andhra 
Pradesh Act 17 of 1966. Section 658 of 
the Companies Act, 1956 is analogous to 
sub-section (3) of ‘Section 109 of A. P. 
Act 17 of 1966 with which we are now 
concerned. Section 658 of Companies 
Act, 1956 reads: 


“The mention of particular matters 
in Sections 645 to 657 or in any other 
provision of this Act shall not prejudice 
the general application of Section 6 of 
the General Clauses Act, 1897, with res- 
pect to the effect of repeals.” 

Sarkar, J. (as he then was), who 
spoke for the Court, while considering 
this aspect of the case, observed thus: 


“The question then is whether the 
Act of 1956 indicates that it was intend- 
ed thereby to destroy the rights created 
by Section 153-C of the Act of 1913.xxx 
Section 647 of the Act of 1956 therefore 
indicates no intention that the rights 
created by Section 153-C of the Act of 
1913 shall be destroyed. Nor is an argu- 
ment tenable that since by Sec. 647 the 
Act of 1956 expressly makes the repeal- 
ed Act applicable to a winding up com- 
menced under it, it impliedly indicates 
that in other matters the repealed Act 
cannot be resorted to, for in view of 
Section 658 of the Act of 1956, the men- 
tion of a particular matter in Sec. 647 
would not prejudice the application of 
Section 6 of the General Clauses Act; In 
other words, nothing in Section 647 is 
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_to be understood as indicating an_inten- 
tion that Section 6 of the General 
Clauses Act is not to apply.......” 


18. A Full Bench of the Punjab 
High Court, in National Planners v. 
Contributories Etec., AIR 1958 Punj 230 at 
p. 232, while considering the provisions 
of Section 6 of the General Clauses Act, 
1897, observed thus: 


“Or, to put in a slightly different 
language, this provision declares that 
proceedings which were commenced by 
virtue of a statute which has been re- 
pealed shall not be dismissed by the 
Court for want of jurisdiction after the 
repeal of that statute, as under the com- 
mon law, but that the said proceedings 
shall continue to be dealt with by the 
Court as before and shall be carried to 
final judgment and execution by the 
said Court in exactly the same way as 
if the statute had not been repealed.” 

19. The decision of the Supreme 
Court in AIR 1961 SC 1087 at p. 1094, 
on which strong reliance has been placed 
by the learned Government Pleader does 
not advance the plea of the respondents. 
In that case, the question for considera- 


tion was whether the Mysore Adminis-. 


tration of Evacuee Property (Second 
Emergency) Act, 1949 took away the 
right of appeal to the High Court pro- 
vided under the Mysore Administration 
of Evacuee Property (Emergency) Act, 
1949. On a consideration of the facts of 
that case the Supreme Court came to 
the conclusion that the right of appeal 
was preserved to the party, but instead 
of providing for an appeal to the High 
Court, an appeal to the Custodian Gene- 
ral was substituted. Wanchoo, J. (as he 
then was), who spoke for the Court, ob- 
served thus: 

“It could not have bene intended bv 
the legislature when it was expressly 
providing for appeal from an order 
under Section 5 (1) of the second Mysore 
Act or under Section 7 (1) of the Act 
that a proceeding commenced under the 
first Mysore Act (which was equivalent 
to a proceeding under Section 5 (1) or 
7 (1)) should continue to ‘be governed in 
the matter of appeal by the first Mysore 
Act. This is therefore in our view a 
case where by necessary intendment 
(though not by express provision) the 
legislature intended that the provision as 
to appeals provided by subsequent. legis- 
lation should supersede the provision as 
to appeals under the first Mysore Act. 
We may point out that this is not a case 
where the right of appeal disappears al- 


together; all that happens is that where - 


the order is passed by the Custodian 
the appeal lies to the Custodian General 
instead of to the High Court. The legis- 
lature has provided ‘another forum where 
the appeal will lie and in the circum- 
stances it must be held that by neces- 
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sary intendment the legislature intended 
that forum alone to be the forum where 
the appeal will lie and not the forum 
under the first Mysore Act. Reference 
in this connection may be made to G. 
Veerayya v. N. Subbiah Chowdhry, 1957 
SCR 488 = (AIR 1957 SC 540) where 
this Court held that the vested right of 
appeal was a substantive right and was 
governed by the law prevailing at the 
time of the commencement of the suit 
and comprised all successive rights of 
appeal from court to court which really 
constituted one proceeding but added 
that such right could be taken away ex- 
pressly or by necessary intendment. 
the present case we are of opinion that 
once proceedings under Section 8 (1) of 
the first Mysore Act are held to be 
similar to proceedings under Section 5(1) 
of the Second Mysore Act or Sec. 7 (1) 
of the Act, it must necessarily follow 
that the legislature intended that all 
subsequent proceedings in the nature of 
appeal, after the first Mysore Act came 
to an end, must be in the forum pro- 
vided by the subsequent legislation. We 
are therefore of opinion that the High 
Court was in error in holding that ap- 
peals to it lay from the order of Decem- 
ber, 2, 1952.” 


Hence, this decision is distinguish- 
able from the facts of the present case. 

the Instant case, there is no provi- 
sion for appeal either to the Commis- 
sioner or to any other authority from 
the decision of the Deputy Commissioner 
under Section 77 (1) of the present Act. 
The right of appeal has been abolished 
altogether; instead, a right of regular 
suit in a Civil Court and a right of ap- 
prar ja the High Court have been pro- 
vided. . 


20. The decision of the Special 

Bench of the Madras High Court in 
Vasudeva Samiar, In re, AIR 1929 Mad 
381 = ILR 52 Mad 361 does not ren- 
der any assistance to the respondents. In 
that case, the Full Bench of the Madras 
High Court did not think that their 
Opinion was in conflict with the princi- 
ple enunciated by the Privy Council in 
1905 AC 369 which has been reiterated 
by the Board in Delhi Cloth and oe 
Mills Co, v. Income Tax Commr., 
54 Ind App 421 = (AIR 1927 PC 242). 
This can be seen from the following ob- 
servations of the learned Chief Justice 
Coutts-Trotter at page 382: 


“We must therefore hold, however 
reluctantly that the institution of the 
suit carries with it the implication that 
all appeals then in force are preserved 
to it through the rest of its career, un- 
less the legislature has either abolished 
the court to which an appeal then lay 
or has expressly or by necessary intend- ` 
nen given the Act a retrospective ef- 
fect. 
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21. As pointed out earlier, the 
eonstruction that should be placed upon 
Section 109 of the present Act providing 
for repeals and savings must be a har- 

‘monious and equitable one consistent 
with the view to protect vested rights 
accrued to the parties but not to destroy 
them, unless such intention is expressly 
or by necessary intendment provided in 
the Act. On a careful consideration of 
the entire facts and circumstances, we 
are of the view that Section 109 of the 
present Act has not either expressly or 
by necessary intendment destroyed the 
substantive vested right of appeal, ac- 
crued to the Writ Petitioners under Sec- 
ition 61 (1) of the repealed Act. We are 
also in entire agreement with the peti- 
tioners that the aforesaid vested right 
‘jof the petitioners has been preserved in- 
tact by Sub-section (3) to Section 109 
of the repealing Act. Hence, for the 
purpose of the appeals entertained under 
Section 61 (1) of the repealed Act, the 
office of the Commissioner entitled to 
entertain, continue and dispose of the 
appeals must be deemed to continue in 
so far as those appeals are concerned as 
if the repealing Act has not come into 
force. By the application of the provi- 
sions of Section 8 (d) of the Andhra Pra- 
desh General Clauses Act referred to 
above, the repealing Act does not affect 
the right of appeal to the Commissioner 
vested in the writ petitioners on the 
date of the coming into force of the 
new Act. The Commissioner, who is ap- 
pointed under Section 3 (1) of the new 
Act, must be held to be the Commis- 
sioner for the purpose of entertaining 
and disposing of the appeals pending be- 
fore him on the date of the coming into 
force of the repealing Act. Although 
for all other purposes he is functioning 
as the Commissioner as per the provi- 
sions of the repealing Act, for the limit- 
ed purpose of entertaining, continuing 
and disposing of the appeals before him 
at the time of coming into force of the 
new Act, he will function as the Com- 
missioner having appellate jurisdiction 
under Section 61 (1) of the old Act. If 
the interpretation sought to be placed 
by the respondents is given effect to, 
it would not only amount to taking away 
the substantive vested right of appeal 
accrued to and being exercised by the peti- 
tioners for no fault of theirs but will 
also lead to serious anomalies resulting 
in grave injustice to them as well as 
others similarly situated. The petitioners’ 
appeals have been dismissed on the 
ground that the Commissioner has no 
jurisdiction; further they will have no 
right of suit even to challenge the deci- 
sions of the Deputy Commissioner as 
the same is not provided for under the 
‘ present Act. For all these reasons, we 
have no hesitation to answer the ques- 
tion in the affirmative and in favour of 
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the writ petitioners. We are also un- 
able to agree with the respondents that 
the © petitioners must fail on the ground 
that there is no forum created under the 
present Act to continue the appeals pre- 
ferred by them and pending on the date 
ee ee coming into force of the repealed 


22. The Commissioner, in our 
considered opinion erred in dismissing 
the appeals already entertained and 
pending before him at the date of the 
commencement of the repealing Act on 
the ground that ke has no jurisdiction 
after a repeal of the old Act, as the ap- 
peal proceedings shall cantinue ‘to be 
dealt with by the Commissioner as be- 
fore till final judgment in the same way 
as if the old Act had not been repealed. 
The petitioners, if aggrieved by the deci- 
sion of the Commissioner. in the appeals 
to be disposed of, are entitled to file a 
regular suit and an appeal from the 


` decision of the Civil Court if it goes 


against them as per the provisions of 
Section 62 of the repealed Act. In the 
circumstances, the~ Commissioner is” 
directed to reopen and dispose of the 
appeals preferred by the Writ Petition- 
ers as were pending before him at the 
date of the commencement of the re- 
pealing Act according to law and in the 
light of the observations made in this 
judgment. f 

23. For all these reasons, we 
have no hesitation to hold that the view 
taken by the learned judge is errone- 
ous and- is liable to be set aside. 

24. In the result, the writ ap- 
peal and the writ petitions are allowed 
with costs payable by the Commissioner. 
Advocate’s fee Rs. 100/- in each. 


Petitions and Appeals 
allowed 
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FULL BENCH 
N. KUMARAYYA, C. J., GOPALRAO 
EKBOTE AND SAMBASIVA RAO, JJ. 

M/s. Allied Exports & Imports, 
Gudur Nellore District, Petitioner v. 
State of Andhra Pradesh represented by 
State representative Sales Tax Appellate 
Tribunal, Hyderabad, Respondent. 

Tax Revn. Case No. 25 of 1966, D/- 
14-10-1970, decided by Full Bench on 
Order of Reference made by Obul Reddi, 
J. on 20-2-1970. 

(A) Interpretation of Statutes — 
Operation of law — Change in substan- 
tive iaw does not affect substantive right 
retrospectively unless made explicit in 
that behalf, while change in procedural 
jaw is retrospective unless it has the 
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effect of destroying right of action. 
(Paras 16, 15) 
(B) Interpretation of Statutes — Ope- 
ration of law — Change in procedural 
law does not in any manner affect vest- 
ed right. (Paras 17, 42, 45) 


(C) Interpretation of Statutes — Pari 
materia —~ Secti tion 34 of Income Tax 
Act (1922) is in pari materia with Sec- 
tion 14 (4A) of A. P. General Sales Tax 
Act (6 of 1957), (Para 25) 


(D) Sales Tax — A. P. General Sales 
Tax Act (6 of 1957), Sections 14 (4A) — 
For assessment year 1956-57 ending on 
31-3-1957 order of reassessment dated 
31-3-1963 would be well within jurisdic- 
tion of assessing authority in view of 
amended Section 14 (4A) prescribing six 
years period for reassessment with clear 
retrospective effect from date of enact- 
ment of A. P. Act on 15-6-1957. Case 
law discussed. (Paras 32, 53 

and 81) 


Fact that original assessment was 
made under Rule 17 of the Rules as 
framed under Madras General Sales Tax 
Act (9 of 1939) under which the assess- 
ing authority could have reopened assess- 
ment only within three years from as- 
sessment year would not vitiate afore- 
said assessment order on tiny ground of 
lack of jurisdiction. Before three years 
period under Rule 17 expired the re- 
pealing Act (A. P. General Sales Tax 
Act) came into force on 15-6-1957. Sec- 
tion 14 (4) of repealing Act prescribed 
four years period which period was by 
Amending Act of 1961 extended to six 
years with retrospective effect. Sec- 
tion 14 (4A) (as inserted by amending 
Act of 1963) provided six years period 
for reassessment in case of default on 
part of dealer to provide particulars cor- 
rectly. The effect of this amendment 
was that it would be deemed to have 
been in operation at all material time 
since the coming into force of A. P. Act 
on 15-6-1957 as Legislature has given 
clear retrospective effect to amendments 
to Section 14. (Para 32) 

Although the time limit placed is a 
fetter on power or jurisdiction of assess- 
ing authority nevertheless if before the 
expiry of the period prescribed the fet- 
ter is relaxed or removed by the Legis- 
lature by the Amending Act, it is the 
period prescribed by the Amending Act 
that could apply. (Para 33) 


(E) Interpretation of Statutes — 
Operation of law — There is no distine- 
tion between repealing laws and laws 
which merely profess to amend. 

(Para 36) 

(F) Interpretation of Statutes — 
Vested right — A right is said to be 
vested when the right enjoyed whether 
present or future has become the pro- 
perty of some particular person as a 
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present interest independent of Legisla- 
tive interference. (Paras 43, 42, 45) 


(G) Sales Tax — A. P. General Sales 
Tax Act (6 of 1957), Section 41 — Sec- 
tion preserves only subsisting rights and 
liabilities arising out of repealed Act. 
Case law discussed. (Paras 81, 49) 

It is only right of Department to re- 
cover tax and dealer's lability to pay 
tax, that are saved by first part of pro- 
viso to Section 41 (1) and the procedure 
prescribed for quantification of tax or 
its recovery and time limit placed for 
exercise of this power are not portions 
of substantive rights. (Paras 46, ma 


Unless and until the rights created 
under the repealed Act or the Hability 
incurred under it subsists and is alive 
on the date of the commencement of the 
repealing Act, the question of what pro- 
cedure thereafter should be adopted to 
enforce such subsisting right or liability 
could not arise. If the right or liability 
has ceased under the repealed Act be- 
fore the repealing act came into force, 
such a right or liability not being re- 
vived by the first part of the proviso, 
it cannot be enforced. (Para 49) 


Cases Referred: Chronological Paras — 
(1970) ILR (1970) Andh. Pra. 793, 
Suryaprakasarao v. State 37, 80 
(1970) 1970-1 -Andh. Pra. 393, 
Raghavareddy v. State of Andhra 
Pradesh 31 
(1970) 24 S. T. C. 304 = ILR (1970) 
Andh. Pra 180, Kishanlal Oil Mills 
v. State of Andhra Pradesh 37, 78 
(1969) 23 STC 249 (AP), S. L. Rama- 
nathan v. Commr. of Commercial 
Taxes, A. P. 5, 37, GC. 
7 


aN ATR 1968 SC 843 (V 55) = 


te oe Swastik Oi Mills 
tia B. Munshi 37, 70 
(1968) 2i ere 45 (AP), Khadar 
Mohiuddin v. State of A. P. 30 


(1968) 21 STC 357 = 1967 Ker LJ 
781, Arya Vaidya Pharmacy Lid. 
v. State of Kerala 37, 73 

(1968) AIR 1968 Madh. Pra. 145 
(V 55) = 22 STC 212, Gian Chand 
Mehta v. Commr. of Sales Tax 


(1968) 22 STC 217 (Mad), Dy. Commr. 
of Commercial Taxes v. Ramiah 
Chetty and Co, 37, 75 

(1967) AIR 1967 SC 278 (V 54) = 
(1966) Supp. SCR 188, Ram Prasad 
v. Vijaya Kumar 24 

(1967) ATR 1967 SC 565 (V 54) = 


3T, 
74 


19 STC 87, Sales Tax Officer v. f 
Hanuman Prasad 37, 55, 74, 
75 
(1967) 19 STC 92 = 1966 Jab LJ 
1098, Ratanlal Humchand v. Addi. 


Commr, of Sales Tax 37 


220 A. P. [Prs. 1-7] Allied Exports & Imports v. State (FB) (Ekbote J.) 


ne AIR 1965 Se 171 (V 52) = 


TR 231, S. S, Gadgil v. Lal 
and Co, 26 
(1965) TRC No. 45 of 1965 (AP) 5 
(1964) 15 STC 689 = ILR (1965) 
Andh. Pra. 711, K. Kannaiah v. 
Da Commercial Tax Officer 29 
(1963) AIR 1963 SC 1356 (V 50) = 
1964-1 SCR 29, S. C, Prashar v. a 


Vasant Sen | 
(1963) ATR 1963 SC 1436 {V 50) = 
48 ITR 154, Ahmedabad Manu- 
facturing and Calico Printing Co, 
Ltd. v. S. G, Mehta 26 
(1962) 18 STC 26 = ILR (1962) 
dh. Pra. 710, Munga Peraiah 
v. State of Andhra Pradesh 27 
(1962) 18 STC 914 = ILE (1963) 
Andh, Pra. 253, Ramakrishnaiah 
v. State of Andhra Pradesh 
(1961) AIR 1961 SC 1152 (V 48) = 
1961-2 SCR 736, Balkrishna and f 
Sons v. State of Madras 48 
(1959) AIR 1959 SC 352 (V ees = 
(1959) Supp (1) SCR 394, 


28 


Commr. v. Teja Singh 50 
eee) 4 AIR 1958 All 404 (V 45), 
Ae r Dal Mill v. Firm Sheo “6 


(1956) ATR 1956 SC 77 (V 43) = 
1956 SCJ 171, Indira Sohanlal 
pe oo of Evacuee Property. 


cae) AIR 1951 eae 527 (V 41) = 
56 Bom LR 923, Lalitabal v. 
Dominion of In dia 33 
(1953) ATR 1953 SC 244 (V 40) = 
1953 e LJ 1094, State of Bom- 
bay Pandurang : 50 
(1953) AIR ha All 747 (V 40) = 
ILR (1953) 2 All 299 (FB), 
Bankeylal v. Babu 23 
Een AIR 1951 Mad 314 (V 38) = 
1950-2 Mad LJ 624, Ramanathan 
Chettiar v. Kandappa Goundan 22, 
(1922) ATR 1922 Bom 404 (V 9) = 
24 Bom LR 466, Simon Reuben 
v. Haji Shaikh Mohd. Shustary 
(1916) AIR 1916 Mad 607 (V 3) = 
ILR 38 oe 101, Ramakrishna 
Chetty Subbaraya Iver 20 
(1916) AIR "1916 Mad 912 (V 3) = 
ILR 39 Mad 645 (FB), Rajah of 
Pittapur v, Venkata Subba Row . 21 
(1886) ILR 12 Cal 583 (FB). Bhobo 
en Debi v. Rakhal Chunder 


5r 


48 


Bos 19 
1884) a 6 All 262 = 1884 All 
WN 79 (FB), Ganga Sahai v, 
Kishen Sahai 1s 
S. Dasaratha Rami Reddy, for 


Petitioner; Venkatarami Raddy, for D. V. 
Sastry, Govt. Pleader, for Respondent. 


G. E. EKBOTE, J.:— The petitioner 
firm is a registered dealer and deals in 
mica. For the year 1956-57 the firm was 
assessed to sales tax on a turnover of 
Rs. 4,94,315-6-5 by an assessment order 
D/- 30-9 "1958, 


A.T. R. 


2. On information the assessing 
authority after due notice assessed 
the dealer on an additional turnover of 
Rs. 1,50,000/- as escaped turnover by its 
order D/- 31-3-196 


3. feria by that order the 
petitioner firm preferred an appeal to 
the Assistant Commissioner. The appel- 
Jate authority thought that the escaped 
turnover is more than what has been 
found by the assessing authority. The 
appellate authority therefore by its 
order D/- 28-9-1964 remanded the case 
to the assessing authority with a direc- 
tion to proceed on the lines suggested 
in the order. 

4, The firm further carried an 
appeal to the Sales Tax Appellate Tribu- 
nal, The Tribunal by its order D/. 9-3- 
1966 directed the remand of the case to 
the assessing officer after setting aside 
the order of the appellate authority. The 
assessing authority was asked to make a 
fresh assessment in the light of the ob- 
servations made in that order. It is 
against the said order of the Appellate 
Tribunal that the Tax Revision Case has 
been filed in this Court. 

5. The revision first came before 
our learned brother Obul Reddi and 
a, JJ. The learned Judges 


“The view taken by the Division 
Bench of this Court, in TRC No. 45 of 
1965 (AP) is in conflict with the view 
expressed by. another Division Bench of 
this Court in S, L. aE v. 
Commr, of Commercial Taxes A. P. 1969- 
23 STC 249 (AP).” 


They therefore considered that the ques- 
tion o itation involved in this case 
should be decided by a Full Bench, The 
matter has thus come before us. 

_ 6 The principal contention of 
the learned counsel for the petitioner 
was that Section 14 (4A) of the Andhra 
Pradesh General Sales Tax Act, 1957 
herein called the repealing Act which 
prescribes a period of six years is no? 
applicable to the present case. The as- 
sessment year being 1956-57 which year 
ended on 31-3-57 before the repealing 
Act came into force on 15-6-1957 it is 
the Madras General Sales Tax Act. 1939 
hereinafter called ‘the repealed Act’ which 
would apply. Under that act according 
to Rule 17 of the Rules made thereunder 
three years period was prescribed for 
the re-assessment. The contention was 
that the petitioner had a right not to be 
assessed in respect of turnover that had 
escaped the assessment after the expiry 
of the period prescribed in Rule 17 of 
the Rules made under the repealed Act. 

7. In order to understand the im- 
plications of this argument it is neces- 
sary to state that under Rule 17 of the 
Rules made under the repealed Act, 
for any reason part of the turnover of 
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business of the dealer has escaped as- 
sessment to the tax in any year, the 
assessing authority may at any time 
within three years next succeeding that 
to which the tax relates, determine the 
turnover which has escaped assessment 
and assess the tax payable on such turn- 
ha on a proper enquiry held in that 
alf, 


8 This rule if is seen was made 
under the repealed Act, The said act 
was repealed by Section 41 of the re 
pealing Act. It came into force on 15- > 
1957. This repeal, however would n 
have put an end to Rule 17 if S. 14 ng 
of the repealing act had not provided 
a period of four years for re-assessmen? 
covered previously by Rule 17 


9. Section 14 (4) of the org tae 
Act, as it originally stood, enjoined that 
fn the event of any part of the turn. 
over of business of a dealer escaping 
assessment to tax, the assessing autho« 
rity may determine the turnover that 
has escaped assessment and assess the 
turnover to tax which is determined af- 
m notice and enquiry made in that be- 


' By Amendment Act of 1961, 
Section 14 (4) was amended with retros- 
pective effect as per Section 1 (2) of 
the said Act from 15-6-1957. Under the 
said amended section the re-assessment 
can be made within a period of six years 
from the expiry of the year to which 
the tax related if any part of the turn- 
over has escaped the assessment on at- 
count of the failure of the dealer to 
disclose the turnover or any other parti- 
culars correctly. 

11. Section 14 was further amend. 
ed by Section 15 of the Amendment Act 
XVI of 1963. According to this substi- 
tuted sub-section 14 (44) an assessment 
shall be made within a period of six 
years from the expiry of the year to 
which the tax related if the event that 
has occasioned such assessment has oc- 
curred on account of the failure of the 
dealer to disclose the turnover or any 
of the particulars correctly. 

12. Section 41 of the repealing 
Act in so far as it is relevant, reads 
as under. 

The Madras General Sales Tax Act, 
1939 (Madras Act IX. of 1939) are hereby 
repealed: 

“Provided that such repeal shall no? 
affect the previous operation of the said 
Acts or section or any right, title, obli- 
gation or liability already acquired, ac- 
crued or incurred thereunder, and sub- 
ject thereto, anything done or any ac- 
tion taken ‘(including any appointment, 
notification, notice, order, rule, form, re- 
gulation, certificate, licence or permit) 
in the ees of any power conferred 
by or under the said Acts or section 
shall be deemed to have been done or 
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faken in the exercise of the powers con- 
ferred by or under this Act, as if this 
act were in force on the date on which 
such thing was done or action was taken; 
and all arrears of tax and other amounts 
due to the commencement of this act 
may be recovered as if they had accrued 
under this Act. 


(2) Notwithstanding anything con- 
fained in sub-section (1) any application, 
appeal, revision or other proceeding 
made or preferred to any officer or autho- 
rity under the said acts or section and 
pending at the commencement, be-trans- 
ferred to and disposed of by the officer 
or authority who would have had juris- 
diction to entertain such application ap- 
peal, revision or other proceeding under 
this Act, if it has been in force on the 
date on which such application, appeal, 
revision or other proceeding was made 
or preferred,” 


13. It is seen thaf the assessment 
year in the present case being 1956-57 
the escaped ‘turnover could have been 
brought to additional assessment within 
three years under Rule 17 next succeed-“ 
ing that to which the tax related. Thus 
the re-assessment in regard to the es- 
caped turnover could have been made 
on or before 31-3-1960. But before this 
period had expired, the repealing Act 
came into force on (15-6-1957, according 
to Section #4 (4) of which ‘four years 
period was prescribed for reassessment 
which period was subsequently extended 
to six years with retrospective effect if 
the reassessment is occasioned on ac- 
count of failure on the part of the deal- 
er to provide the particulars correctly, 
Thus the position on 15-6-1957 was that 
for reassessment occasioned on account 
of the failure on the part of the dealer 
to provide correct particulars, the period 
Was six years. 


14. The short question which 
therefore arises for our consideration is 
whether the petitioner had acquired as 
fs argued any right to be re-assessed 
only within three years under Rule 17 
made under the repealed Act in other 
words it had acquired any right not to 
be re-assessed after the expiry of period 
prescribed in Rule 17. 


15. It is necessary ïn order to 
determine this controversy to bear in 
mind the distinction between a substan- 
tive right and a rule of procedure pre- 
cribed for the enforcement of such a 
right, It is not possible to state with 
precision the exact nature of the dis- 
tinction between a substantive law and 
the law of procedure. Still the distinc- 
tion is marked and well-known. ‘The 
law of procedure may be said to be that 
branch of the Iaw which governs the 
process of litigation. It is the Iaw of 
actions; all the residue Is substantive law 
and relates not to the process of litiga- 
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tion, but to its purposes and subject- 
matter. In other words the substantive 
law defines the remedy and the right, 
while the law of procedure defines the 
modes and conditions of application of 
ithe one to the other. 


16. Likewise the distinction be- 
tween a right to remedy and a mere 
procedure to be followed in prosecuting 
that remedy must also be kept in view. 
The law of procedure deals with the 
process by which a remedy for the en- 
forcement of a right is prosecuted. A 
right “of suit and a right of appeal are 
remedies for the enforcement of a right 
and these remedies are equally substan- 
tive rights though remedial in nature. 
The law it must be understood, makes 
a clear distinction between rules of law 
which in any way impair or destroy 
those rights and those which a litigant 
has to comply with for availing himself 
of those remedial rights. The latter be- 
Jong to the law of procedure. While the 
former can be taken away or affected 
by. an express provision of law or by 
‘a law which has that necessary implica- 
tion, the latter relating to the proce- 
dure can be altered without detriment 
to the substantive rights or remedies, 

In cases where rights substantive or 
remedial are touched the presumption is 
that the Legislature does not intend to 
take away or affect such rights retros- 
pectively unless as stated earlier the 
intention of the Legislature is made ex- 
plicit in that behalf. However in re- 
gard to the procedural law, the general 
presumption is that the alteration in the 
procedure is retrospective in the sense 
that it not only applies to the pending 
cases but also applies to causes of action 
which had arisen before the change in 
the procedure was effected. But there 
is an exception to this general rule. In 
cases where the alteration in procedure 
would have the effect of destroying ise 
right of action, -the procedural law also 
is presumed to be prospective and not 
retrospective. 


17. If this distinction is kept in 
mind, then there will be no difficulty in 
appreciating the axiom that there is a 
material difference when an act of the 
Legislature is dealing with a right of 
action already vested not fntended to 
be taken away and when it is dealing 
with mere procedure to recover those 
rights which it may be quite reasonable 
to regulate and alter even if such al- 
teration has been disadvantageous to 
one of the parties. It will be a mistake 
to mix up those two distinctly separate 
things and put them both under one 
head of vested right. The procedure 
prescribed to enforce an existing right 
or adopt a remedy is not part of the 
existing right, whether it is substantive 
or remedial in nature. These two mat- 
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ters have to be understood as distinctly 
separate. 

Thus a law which merely alters the 
procedure may with a perfect propriety 
be made applicable to past as well as 
future transactions. This is based on 
the principle that ‘No person has a vest- 
ed right in anv course of. procedure. He 
has only a right of prosecution or 
defence in the manner prescribed for 
the time being, by or for the court in 
which he sues, and if an Act of Parlia- 
ment alters that mode of procedure he 
has no other right than to proceed ac- 
cording to the altered mode. The remedy 
does not alter the contract or the tort: 
it takes away no vested right, for the 
defaulter can have no vested right in a 
state of the law which left the injured 
party without or with only a defective 
remedy. If the time for pleading is 
shortened or new powers of amending 
were given it would not be open to the 
parties to gainsay such a change, the 
only right thus interfered with being 
that of delaying or defeating justice, a 
right little worthy of respect. See Max- 
well page 216. See also Craies on ome 
tute Law page 400. 

18. In the Full Bench decision in 
Ganga Sahai v. Kishen Sahai, (1884) 
ILR 6 All 262 (FB) the distinction be- 
tween the substantive right and the re- 
lief on one hand and the procedure to 
be adopted for getting relief on the 
other is succinctly brought out. In that 
case the question arose as to the main- 
tainability of the suit for fore-closure of 
a mortgage by conditional sale executed 
on 3-7-1877 when Regulation 17 of 1806 
was in force, instituted after the Trans- 
fer of Property Act came into force 
which act repealed the said Regulation. 
Under Section 8 of the said Regulation 
no mortgage could be foreclosed with- 
out the service of one year’s notice upon 
the mortgagor in the prescribed manner. 
The defence set up was that since the 
condition mentioned in the Regula- 
tion in regard to the notice was not 
complied with, the suit was not 
maintainable. That contention was re- 
jected on the ground that the ser- 
vice of a prior notice related to proce- 
dure and no person had vested right in 
procedure. It was argued that Section 2 
of the Transfer of Property Act provid- 
ed that “Nothing contained in the Act 
shall be deemed to affect right or liability 
arising out of a legal relation, constitu- 
ted before the Act came into force, ar 
any relief in respect of any such right 
r liability.” Based on this provision it 
was urged that the previous provision 
regarding the issue of notice of one year 
was not affected by the repealing Act. 
Bone the contention, it was observ- 
ed: 

“There is no vested right to have 
recourse to a particular procedure for 
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enforcing a contract; such a right can- 

not be claimed by the parties to a mort- 

gage, as being in any sense a right which 

arises out of the legal relation of a mort- 

gagor and mortgagee. To alter the pro- 

rast involves no breach of their con- 
act, 


Their rights and liabilities under 
their contract, and the relief they are 
entitled to in respect of such rights and 
liabilities, are different things from the 
procedure necessary to enforce such 
rights, liabilities and relief. And al- 
though the procedure for redemption 
and foreclosure of mortgage by condi- 
tional sale has been altered, itcan scarce- 
ly be said that the mortgagor has been 
injuriously affected by the change.” 


19. In a Full Bench case report- 
ed in Bhobo Sundari Debi v. Rakhal Chun- 
der Bose, (1886) ILR 12 Cal 583 a simi- 
lar question arose for consideration. It 
was observed at p. 589: 


“There is I think a clear distinction 
between relief and the mode of proce- 
dure, for obtaining such relief. The re- 
lief remains unaffected by the change 
of the procedure. The rights and liabi- 
lities of the mortgagor and mortgagee, 
and the relief in respect of such rights 
and liabilities are the same under the 
Transfer of Property Act as they were 
before. A different procedure for en- 
forcing such rights and obtaining such 
relief has however been adopted. The 
procedure for enforcing a right is no 
portion of that right, nor does it alter 
or affect it.” 

20. In Ramakrishna Chetty v. 
Subbaraya Iyer, ILR 38 Mad 101 at p 
103 = (AIR 1916 Mad 607) it is held that 
the law of limitation applicable to a suit 
would be that in force at the time of its 
institution. The law of limitation is a 
branch of the law of procedure. 


21. This judgment has been ap 
proved in a later Full Bench decision in 
Rajah of Pittapur v. Venkata Subba 
Row, ILR 39 Mad 645 = (AIR 1916 Mad 
912) (FB). 

22. In Ramanathan Chettiar v. 
Kandappa Goundan, 1950-2 Mad LJ 624 
= (AIR 1951 Mad 314) the same view 
that the law of limitation being proce- 
dural its provisions operate retrospec- 
tively has been affirmed. 

23. To the same effect is the 
Full Bench decision of the Allahabad 
High Court in Bankey Lal v. Babu, AIR 
make rita 747 (FB). 

In Ramprasad v. Vijaya- 
E AIR 1967 SC 278 at p. 283 it is 
laid down that “The respondents had no 
vested right in the law of procedure for 
enforcement of the mortgage. They did 
not acquire under Article 133 of the 
Hyderabad Limitation Act any right or 
privilege as contemplated by the proviso 
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to Section 6 of the Part B States (Laws) 
Act 1951. No doubt Article 132 of the 
Indian Limitation Act, 1908 abridged the 
period of limitation for the enforcement 
of the mortgage. But this abridgement 
ae not impair or take away any vested 
ri 3? 


25. It is useful in this connec- 
tion to refer to some of the decisions under 
Section 34 of the Income-tax Act 1922 a 
provision which is in pari materia with 
Section 14 (4-A) of the Act with which 
we are concerned. In S. C. Prashar v. 
Vasant Sen, AIR as SC 1356 at page 
1386 Hidayatullah, J., (as he then was) 
observed:) 


“Now we do not think that we can 
treat the different periods indicated 
under Section 34 as periods of limita- 
tion, the expiry of which grant pres- 
criptive title to defaulting Tax-payers. 
It may be said that an assessment once 
made fs final and conclusive except for 
the provisions of Sections 34 and 35 
but it is quite a different matter to say 
that a ‘vested: right’ arises in the asses- 
see, On the expiry of the period the as-* 
sessments, if any may also become final 
and conclusive, but only so long as the 
law is not altered retrospectively. 
Under the scheme of the Income-tax Act 
a liability to pay tax is incurred when 
according to the Finance Act in force the 
amount of income, profits or gains is 
above the exempted. That liability to 
the State is independent of any consi- 
deration of time and in the absence of 
any provision restricting action by a time 
limit, it can be enforced at any time. 
What the law does is to prevent harass- 
ment of assessees to the end of time by 
prescribing a limit of time for its own 
officers to take action. This limit of 
time is binding upon the officers, but 
the liability under the charging section 
can only be said to be unenforceable af- 
ter the expiry of the period under the 
law as it stands. In other words, though 
the liability to pay tax remains it can- 
not be enforced by the officers admini- 
stering the tax laws. If the disability 
is removed or according to a new law 
a new time limit is created retrospec- 
tively, there is no reason why the liabi- 
lity should not be treated as still enfor- 
ceable. The law does not deal with con- 
eluded claims or their revival but with 
the enforcement of a liability to the 
State which though existing remained 
to be enforced.” ; 
Again at p. 1392 the learned Judge ob- 
served: 

“Before dealing with this question 
we wish to say a few words about the 
well-known principle that subsequent 
changes in the period of limitation do 
not take away an immunity which has 
been reached under the law as it was pre- 
viously. In this sense statutes of limita- 
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tion have been picturesquely described 
as statutes of repose’, We were referred 
to many cases in which this general 
pele has been firmly established. 
. We do not refer to these cases because 
in our opinion it is somewhat inapt to 
describe Section 34 with its many amend- 
ments and validating sactions as a ‘sec- 
tion of repose, under that section there 
is no repose till the tax is paid or the 
tax cannot be collected. What the law 
does by prescribing certain periods of 
time for action is to create a bar against 
its own officers administering the law, 
It tries to trim between recovery of tax 
and the possibility of harassment to an 
innocent person and fixes a duration for 
action from these two points of views. 
These periods are occasionally readjust- 
ed to cover some cases which would 
. otherwise be left out and hence these 
amendments. An assessment can be 
said to become final and conclusive if 
no action can touch it but where the 
language of the statute clearly reopens 
closed transactions there can be no fina- 
i We would not raise these pres- 
cribed periods to the level of these 
periods of limitation which confer not 
only immunity but also give titles by 
the passage of time.” 

The other learned judges are of the 
same opinion in so far as this proposi- 
tion of law is concerned, although some 
of them differ In regard to the question 
as to whether greater retrospectivity 
could be given to the relevant provision 
which fell for their consideration or not. 
We are not concerned with that aspect 
in this case, 


26. In S. S. Gadgil v, Lal & Co. 
53 ITR 231 at pp. 238 and 239 = (AIR 
1965 SC 171 at p. 176) it was observed 
that the Income-tax authorities are ad- 
ministrative authorities but the proceed- 
ings before them are not impressed with 
the character of an action between the 
citizen and the State. It is further said 
that Section 84 imposes a fetter upon 
the power of the Income-tax Officer to 
bring to tax escaped income. Their Lord- 
ships approved of the decision in Ah- 
medabad Manufacturing and Calico 
Printing Co., Ltd. v. S, G. Mehta, Income 
Tax Officer, 48 ITR 154 = (AIR 1963 
SC 1436) and quoted a passage from 
page 171 (of ITR) = (at p. 1446 of AIR) 
of the said report, according to which 
the periods fixed for reopening “do not 
create an exemption in favour of the 
assessee or grant an absolution on the 
expiry of the period the liability is not 
enforceable but the tax may again be- 
come exigible if the bar is removed and 
the tax payer is brought within the 
jurisdiction of the said machinery by 
reason of new power.” 


This High Court has taken 
view in the following cases. 


a similar 
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27. In Munga Peraiah v: State of 
Andhra Pradesh, (1962) 13 STC 26 (AP) 
Chandrareddy, C. J. . and - Jaganmohan 
Bendy . (as he then was) were concern- 

with a similar argument. The con- 
tengon was that S. 14(4) of the repealing 
Act has no application as the assessment 
in question was sought to be brought 
within the scope of R. 17. It was contend- 
ed that Section 14 (4) is prospective and 
not retrospective. The contention was 
repelled holding that what is essential 
to consider is whether the period pres- 
cribed under Rule 17 (1) had expired 
before the coming into effect of Sec- 
tion 14 (4). It was held that where the 
period of limitation was enlarged before 
the right of the assessing authority to 
re-assess was barred, it is the amended 
Jaw that determined the liability of the 
assessee, that is to say four years next 
succeeding the assessment year. The 
argument based on Section 41 of the 
repealing Act that a right had been ac- 
crued which was saved was rejected. 


28. To the same effect is the 
fudgment of Satyanarayanaraju and 
Venkatesam, JJ. in Ramakrishnaiah v. 
State of Andhra Pradesh, (1962) 13 STG 
914 (AP). 

29. In K. Kannaiah v. Dy. Com- 
mercial Tax Officer, (1964) 15 STC 689 
(AP) decided by Chandra Reddy, C. J. 
and Gopalrao Ekbote, J., the contention 
was that it was beyond the competence 
of the department to make an assessment 
in respect of purchases made during the 
period of the operation of the repealed 
Act after it had ceased to be in force. 
Interpreting the words ‘Liability already 
acquired, accrued or incurred thereunder 
appearing in the proviso to S. 41 of the 
repealing Act, it was held that the de- 
claration of liability by the statute and the 
quantification thereof are two different 
stages in the imposition of tax. But the 
declaration of liability implies the lia- 
bility to pay. The specific purpose of the 
proviso to S. 41 is to keep alive rights ac- 


. quired and the liabilities incurred under 


the repealed Act. 

30. Jagarmohan Reddy, C. J. 
and Kumarayya. J. (as he then was) had 
occasion in Khadar Mohiuddin v. State 
of Andhra Pradesh, (1968) 21 STC 45 (AP) 
to consider the same question. It was 
held firstly that the proviso to Section 41 
has preserved the obligation to pay tax 
already incurred under the repealed 
Act, and consequently protected the cor- 
responding right of the assessing autho- 
rity to assess and recover the same. The 
Additional assessment being continuation 
of the original assessment, the assessing 
authority was competent to proceed with 
the additional assessments notwithstand- 
ing the repeal of the Madras Act, pro- 
vided they wera not barred by time on 
the day when the repealing Act came 
into force. Secondly it was held that 
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larged before the right of the assessing 
authority to reassess is barred, it is the 
amended law that determines the liabi- 
lity of the assessee. Thirdly if was held 
that as in these cases the old period of 
three years had not expired when Sec- 
tion 14 (4-A) came into force, the asses- 
sing authority will be well within its 
rights in making additional assessments 
within the enlarged period of six years 
next succeeding the assessment year pre- 
scribed by Section 14 (4-A). 


31, The last case which fook the 
same view is Raghavareddy v. State of 
Andhra Pradesh, 1970-1 Andh WR 393, 
Gopal Rao Ekbote and Parthasarathi, JJ. 
held that there was a fetter on the power 
of or furisdictton of the assessing autho- 
rity to reassess under Rule 17 made 
under the repealed Act within three years 
and if the right of the department was 
barred when the repealing Act came into 
force, then the four or six years period 
provided in the new Act would not re- 
vive the lost right. But the correct way 
to look at it is thaf the power of assess- 
fng authority to reassess would be lost 
after three years. It is a question of iuris- 
diction or power on which a fetter of 
time is placed. The legislature, however 
could remove the fetter. If the three 
years period is not expired and before 
its expiration the Legislature provided 
for four years for the reassessment, the 
new provision would apply. The bench 
also considered Section 41 of the Act, 
and held that no one has a vested right 
in the period of limitation or call it a 
fetter placed on the exercise of juris- 
diction. 


32. What follows from the above 
said discussion is that since the assess- 
ment year was 1956-57 ending by 31-3- 
1957 under Rule 17 made under the re- 
pealed Act which then was prevalent 
the assessing authority could have re- 
opened the assessment within three 
‘years next succeeding the assessment 
year. Before the said three years had 
expired, the repealing Act however came 
into force on 15-6-1957, according to 
Section 14 (4) of which four years period 
for reopening the assessment was substi- 
tuted. The said sub-section was substi- 
tuted by Amending Act of 1961 which 
was given retrospective effect from 15- 
6-1957 when the principal Act had come 
into force. Section 14 (4-A) provided 
six ‘years period for a re-assessment in 
case of default on the part of the dealer. 


The effect of the amendment was 
that it would be deemed to have been 
in operation at all material time since 
the enactment of the principal Act as 
the Legislature has given a clear retro- 
spective operation to the amended Sec- 
tion 14 as from the date on which the 
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principal Act came into operation. Con- 
sequently the correctness of the notice 
of reassessment issued on 24-2-1961 and 
the order of reassessment dt. 31-3-63 will, 
have to be adjudged in the lizht of the 
amended Section 14 (4-A) of the Act 
prescribing six years period for reassess- 
ment. Jt was conceded that in view of 
the position of law, the notice and the 
order of assessment would be well within 
the power and jurisdiction of this assess- 
ing authority. We are therefore satisfied 
that to the present case the new provision 
of Section 14 (4-A) was rightly applied 
and it was correctly held by the Sales Tax 
authorities that the re-assessment order 
was not vitiated because of lack of juris- 
oleae on the part of the assessing auth- 
ori 


_ 33. Tt ‘was however contended 
that the principles enunciated above do 
not apply to the present case because 
there is really no question of limitation 
involved. It is really a fetter which is 
placed on the. jurisdiction of the assessing 
authority to reassess by Rule 17 made 
under the repealed Act to the effect that 
the reassessment must be made within 
three years of the assessment ‘year and 
not beyond it. It is true that the assess- 
ment proceedings are treated as judicial 
proceedings and not suits. It is also true 
that what Rule 17 or Section 14 (4-A) 
does is to put a fetter on jurisdiction or 
power of the assessing authority to re- 
assess. But that hardly makes any dit- 
ference. 


The decisions of the Supreme Court 
as well as the decisions of this court re- 
ferred to abave while recognising that 
the time limit placed is a fetter on power 
or jurisdiction of the assessing authority 
mevertheless held that if before the ex- 
piry of the period prescribed the fetter is 
relaxed or removed by the Legislature by 
the Amending Act, it is the period pres- 
cribed by the Amending Act that could 
apply, This is plain because whether it 
is a question of limitation or a question of 
fetter on the jurisdiction, in either case 
it falls within the domain of adjective or 
procedural law and it cannot be: argued 
that as such fetter placed on the jurisdic- 
tion creates any sort of vested right in 
the assessee. Such fetter can always be 
relaxed by the Legislature. That any 
restriction or fetter placed on jurisdiction 
is also a matter of procedural law can be 
seen from Lalitabai v. Dominion of India, 
AIR 1954 Bom 527. It was held: 


“Where rights and procedure are 
dealt with together by any provision of 
law it may well be the intention of the 
legislature that the old rights should be 
determined by the old procedure. Bui 
it is clear that the proviso to Art. 225 
only deals with jurisdiction and not with 
any rights. That is a matter of procedure 
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and as no partv has a vested right to a 
particular forum. Art. 225 applies to a 
suit even though the constitution had not 
come ints force when the suit was insti- 
tuted.” 


34. It is to be noted that Art. 225 
of the Constitution removed the bar pre- 
viously imposed on the exercise of ori- 
@inal jucisdictizn by the High Court. 
Characterising this as a procedural law 
which was in force at the time of the 
trial of a suit. it was held as above. 


' 35. It was then contended that 
S. 14 (4-A) is a part of the repealing Act. 
The contention was that it is only an 
Amending Act which if alters the period 
prescribed for reassessment before the 
original period fixed had expired would 
make the altered limitation applicable. 
That result, it was contended. cannot be 
produced by a repealing Act in which any 
such provision is introduced and which has 
the effect of altering the period prescrib- 
ed for reassessment. It was urged that 
there is a distinction between an amend- 
ing Act and a repealing Act. We find it 
difficult to accept this contention. 


36. The terminology of repeals 
and amendments, it is true, is usually em- 
ployed by the Legislature. The legisla- 
tures label their enactments as repeals or 
amendments. When a section. is being 
added to an Act or a provision added to a 
section. the Legislatures cammonly entitle 
the Act as amendment. The same term 
is employed when a provision is with- 
drawn from a section particularly when 
a provision is added to replace the one 
withdrawn. However. when an entire 
Act or section is abrogated and no new 
section is added to replace it. legislature 
labels the Act accomplishing this result 
as a repeal. It is however. recognised 
that any attempt to make distinction be- 
tween repeal and amendments is futile. 
Any such distinction would be arbitrary. 
ít is well recognised that frequently an 
Act, purporting to be an amendment has 
the same qualitative effect as a repeal. 
Thus repeat and amendment are not mu- 
tually exclusive terms. They both are 
frequently applied to the same Act. 

Particularly in a case of the kind 
which we are concerned, where the old 
law is repealed and the.new one is enact- 
ad substantially re-enacting the same pro- 
visions. there is both a process of repeal 
and amendment. In essence therefore 
there is no distinction between repealing 
laws and the laws which merely profess 
to amend. If the amendment of the exis- 
ting law is small. the Act professes to 
amend. If it is extensive, it repeals the 
law and reenacts it. That this is so is 
seen from N S Dal Mill v Firm Sheo 
Prasad. AIR 1958 All 404. We do not 
therefore consider that merely because 
Section 14(4A) appears in a repealing Act 


tion of fetter or limitation on the jurisdie- 
tion as discussed above. 

37. It was however strenuously, 
contended by the learned Advocate for 
the petitioner that as Section 41 of the 
Act expressly saves the rizht of the asses- 
see not to be assessed bevond a period of 
three years next succeeding the assess- 
ment vear, the petitioner could not be 
assessed after the said period of three 
years, which would have the effect of 
affecting the petitiosner’s said vested right. 
In support of this contention. strong relis 
ance was placed on an observation appear- 
ing in Sales Tax Officer v. Hanuman Pra- 
sad, 19 STC 87 = (AIR 1967 SC 565) and 
also on the following decisions of this 
court as well as cf other High Courts; 
Swastik Oil Mills Ltd. v H, B. Munshi, 
21 STC 383 = (AIR 1968 SC 843): ora 
23 STC 249 (AP); Kishanlal Oil Mills 
State of Andhra Pradesh, (1970) 24 STC 
304 (AP); Survaprakasaran v. State, ILR 
(1970) Andh Pra 793; Gian Chand Mehta 
v. Commr. of Sales Tax, 22 STC 212 = 
(AIR 1868 Madh Pra 145):, Ratanlal Huk- 
umchand v. Addl. Commr. of Sales Tax, 
(1967) 19 STC 92 CMP): Dy. Commr. of 
Commercial Taxes v. Ramiah Chetty and 
Co. (1968) 22 STC 217 (Mad) and Arya 
Vaidya Pharmacy Ltd. v. State of Kerala, 
(1968) 21 STC 357 (Ker). 

38. Before we consider the deci- 
sions relied upon by the petitioner it is 
we think useful to analyse and appreciate 
the import of Section 41 of the repealing 
Act. Section 41 repeals several Acts in- 
cluding the repealed Act. There is how- 
ever a proviso in the nature of a saving 
clause attached to sub-section (1) of that 
section which effected the repeal of said 
Acts including the repealed Act. 

39. The proviss can conveniently 
be divided into three parts. The first part 
declares that such repeal shall not affect 
(a) the previous operation of the said 
Acts: (b) any right, title, obligation or lia- 
bility already acquired, accrued or ineur- 
red thereunder. And subject thereto 

“+ * * secondly it provides: 

Anything done or any action taken 
‘including any aprointment. notification, 
notice, order, rule. form, regulation, certi- 
ficate, licence or permit’ in the exercise of 
any power conferred by or under the said 
Acts shall be deemed to have been done 
or taken in the exercise of the powers con- 
ferred by or under this Act, as if this Act 
were in force on the date on which such 
thing was done or action was taken. and 

thirdly it enjoins that all arrears of 
tax and other amounts due at the com- 
mencement of this Act may be recovered 
as if they had aecrued under this Act.” 

40. Sub-section (2) lays down that 
notwithstanding anything contained in 
sub-section (1) anv application. appeal, re- 
vision or other proceeding made or pres 
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ferred to any officer or authority under 
the repealed Acts and pending at the com- 
mencement of the Act shall be transferr- 
ed to and disposed of by the officer or au- 
thority who would have had jurisdiction 
ta entertain such application etc.. under 
the Act if it has been in force on the 
date on which such application ete. was 
made or preferred. 


4i. A close reading of this section 
would indicate that firstly it saves all the 
rights and liabilities arising under the re- 
pealed Act, and subject thereto, secondly 
it saves all the actions taken or things 
done under the repealed Act. Such actions 
taken or things done are validated by 
treating them as actions taken or things 
done under the provisions of the repeal- 
ing Act. Such actions taken or things 
done are deemed to have been taken or 
done under the corresponding provisions 
of the repealing Act. 
the arrears of tax and other amounts due 
under the repealed Act and directs that 
they may be recovered as if they had 
accrued under the repealing Act. Sub-sec- 
tion (2) fourthly directs that all pending 
cases shall be transferred to and disposed 
of by the officer or authority constituted 
under the repealing Act who would have 
had jurisdiction to entertain such pend- 
ing cases if the repealing Act were to be 
in force when the pending actions were 
instituted. 


42. The contention was that the 
first part of the proviso is independent 
and separate from the other two parts of 
the proviso. The phrase ‘subject thereto’ 
it was argued, creates that result. It was 
therefore argued that the first part saves 
tbe right of the petitioner not to be as- 
sessed in respect of turnover for 1956-57 
after the expiry of three years period 
prescribed in Rule 17 of the Rules. made 
under the repealed Act. We do not think 
it is possible to accede to this contention. 
We have already noticed that the vested 
right does net include the procedure pre- 
scribed to enforce such right. The pro- 
cedure which includes the restriction put 
on the powers of the assessing authority 
to reopen the assessment is not a portion 
of the accrued or acquired right. - 


43. Now it is true that it is not 
possible to assign a precise meaning to 
the terms ‘vested right’ or accrued right 
for any attempt to define may result 
only in conflict. Broadly speaking. how- 
ever a right is said to be vested when the 
right enjoved, present or prospective, has 
become the ‘property’ of some particular 
person as a present interest independent 
of a contingency. 
came vested is not dependent upon the 
common law or the statute under which 
it was acquired for its assertion. but has 
an independent existence. Consequently 
the repeal of the Statute from which it 


And thirdly it saves ` 


A right which has be-- 
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originated does not effect a vested right 
but it remains enforceable withsut regard 
to the repeal. In order to become vested. 
the right must be a contractual right, pro- 
perty righi. or a right arising out of a 
statute which has become perfected to the 
degree that the continued existence of the 
statute cannot further enhance its acquisi- 
tion. A vested right is usually protected 
from legislative interference. Since the 
vested right is considered a ‘property’ it is 
protected from arbitrary interference. 
The ‘property’ interest need be no more 
than the right to enforce a legal demand 
or a right to exemption, if it is complete 
and unconditional, and not a mere expec- 
tancy. 

44, Craies on Statute Law at page 
398 quotes the definition of ‘right acquir. 
ed’ from a decision. He defined ‘rizht ac- 
quired’. as some specific right which in 
one wav or another has been acquired by 
an individual and which some persons have 
got and others have not. It is not a right 
in the popular sense.” 


45. It will thus be plain that a 
substantive right which originates in 
contract property or a statute be- 
comes vested when it is complete and 
not inchoate. It is thus a right which is 
considered as property and it is this right 
that is saved under the first part of the 
proviso. That part has very little to do 
with the procedural law including the law 
of limitation or the provisions relating to 
restrictions on jurisdiction. It is already 
seen that no one has a vested right in the 
procedure. No one can have any rizht 
in limitation prescribed for any action or 
any limits placed on the exercise of any 
power. Any alteration made in such pro- 
cedural law does not in-any manner affect 
the vested right. 


46. Now, what Is the right or lia- 
bility acquired or incurred under the re- 
pealed Act which is saved by the first 
part of the proviso?.. The charging sec- 
tion in the repealed Act imposed certain 
tax at particular point of transaction and 
at particular rates. The imposition of 
such a tax by the law creates a right in 
the Department to recover the tax, of 
course after following the prescribed pro- 
cedure. Correspondingly it- creates a lHa- 
bility on the dealer to pay such a tax. 
The moment a taxable transaction is en- 
tered into. the rights and liabilities are 
created. The quantification of tax by 
adapting the prescribed procedure may 
determine the quantum of liability. Never- 
theless the liability is incurred or the 
right is accrued to tax on the completion 
of a taxable transaction. It is this right 
to recover the tax and it is this liabilitv 
to pay the tax that are saved bv the first 
part of the proviso. It will be incorrect 
to confuse the procedure prescribed for 
quantification of tax or its recovery with 
the substantive right and liability origin- 
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ated in the charging section of the taxing 
statute. The procedure thus prescribed 
and the time limit placed on the exercise 
əf the power are not portions of the sub~ 
stantive right created by. the statute. That 
this conclusion is right is seen from the 
various decisions which we have already 
2onsidered. 


47. We find it almost Impossible 
fo agree with the contention that the 
phrase ‘subject thereto’ makes the first 
part of the proviso independent of the 
two other parts of the proviso. Nor is it 
possible to agree with the second limb of 
the argument, that is, that the first part 
of the proviso being exclusive and inde- 
pendent carries with the right accrued the 
procedure together with the fetter of 
limitation (sic). We have already held 
that the procedure prescribed to enforce 
a substantive right is not a part of 
substantive cight. 
considered, therefore is what the mean- 
ing of the term ‘subject thereto’ is. 


48. This very phrase occurring in 
the repealed Act, fell for consideration of 
the Supreme Court in Balakrishna and 
Sons v. State of Madras, AIR 1961 SC 
1152. It is observed: 


“On a proper interpretation of the 
section it only means that the exemption 
under the license is conditional upon the 
observance of the conditions prescribed 
and upon the restrictions which are impos- 
ed by and under the Act whether in the 
rules or in the licence itself. ie. a licensee 
is exempt from assessment as long as 
he conforms to the conditions of the licen- 
ce and not that he is entitled to exemption 
whether the conditions upon which ‘the 
licence is given are fulfilled or not. The 
use of the words ‘subject to’ has reference 
to effectuating the intention of the law 
and the correct meaning in our opinion, is 
‘conditional upon’.” 

The same term was considered by a Divi- 
sion Bench of the Bombay High Court in 
Simon Reuben v. Haii Shaikh Mohd. Shu- 
stary, AIR 1922 Bom 404. It is observed: 

Mass ...and the wards ‘subject to the 
conditions and entering into regular 
lease’ a condition precedent to the parties 
coming to a definite agreement “The 
effect of the words ‘subject to’ is to in- 
troduce a condition or proviso,” 


49. What is clear is that the words 
‘subject thereto’ can only mean condi- 
tional upon the existence of the accrued 
or acquired rizht or a subsisting liability 
incurred under the repealed Act. The 
term in other words introduces a proviso 
which can mean only, that the stibsequent 
parts of the proviso would be attracted 
provided the accrued or acquired right or 
the incurred liability subsists on the day 
of the commencement of the repealing 
Act. It is obvious that unless and until 
ihe rights created under the repealed Act 


What remains to be > 
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or the liability incurred under it subsists 
and is alive on the date of the commence- 
ment of the repealing Act, the question of 
what procedure thereafter should be 
adopted to enforce such subsisting right 
or liability could not arise. If the right 
or liability has ceased under the repealed 
Act before the repealing Act came into 
force, it is plain that such a right or liabi- 
lity not being revived by the first part of 
the proviso, cannot be enforced. It 
merely preserves vested right or liability 
which is yet to be enforced. 


If the interpretation sought to be 
placed ‘on the term ‘subject thereto’ is to 
be accepted, then the rest of the proviso 
and sub-section (2) would become wtiose. 
When the second part of the proviso vali- 
dates all actions taken or things done 
under the repealed Act and says that they 
shall be deemed to have been done or 
taken under the repealing Act. and when 
the third part of the proviso says that the 
tax due at the commencement of the re- 
pealing Act mav be recovered as if the 
tax has accrued under the repealing Act. 
it only means that the proviso after pres- 
erving the vested and subsisting rights 
and liabilities and validating the actions 
so far taken or things done applies the 
procedure of the new Act to complete the 
proceedings of not only the imposition of 
tax but also for its recovery. If it is 
once remembered that this is a case af 
repeal and re-enactment. then it will not 
be difficult to appreciate as to whv sec- 
tion 41 provides this unusual form of re- 
peal and saving clause. 


Ordinarily when an Act is repealed, 
without anything more, the provisions of 
Section 8 of the Andhra Pradesh General 
Clauses Act would apply and in such a 
case it may perhaps be argued that the 
old rights have to be worked out accord- 
fing to the old law if they are saved. But 
it must be remembered that Section 4 of 


_the said Act says that Chapter 2 shall ap- 


ply to all State Acts after the commence- 
ment of the State Act but enjoins that 
‘Unless a contrary intention appears in 
such Acts.’ It becomes therefore neces- 
sary to first examine whether the repeal- 
ing Act expressed any contrary or differ- 
ent intention and if it does it is obvious 
that Section 8, which is a part of chapter 
2, shall not apply. 


In our judgment, Section 41 expres- 
ses such a contrary or different intention 
manifestly. It, as stated earlier, saves 
rights and liabilities arising under the re- 
pealed Act. It not only validates the 
actions taken or things done but authori- 
ses the proceedings etc. to be transferred 
to the authorities under the repealing Act 
with a view to complete them under the 
provisions of the repealing Act. It further 
directs that the tax and other money due 
under the repealed Act shall be recovered 
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[under the repealing Act. In all such cases 
a deeming provision to the effect that as 
if the new Act were then in force, has 
been introduced. It thus takes over every- 
thing of the repealed Act asif it was under 
-the new Act and sets the machinery of 
the repealing Act in the place of the re- 
pealed Act to complete the proceedings. 


50. And it cannot be in doubt that 
when a statute enacts that something 
shall be deemed to have been done. which 
in fact and truth was not done, the court 
is entitled and in fact bound to ascertain 
for what purpose and between what per- 
sons the statutory fiction is intended to 
be resorted to and full effect must be 
given to the statutory fiction and it should 
be carried to its logical conclusion. That 
this is so can be seen from State of Bom- 
bay v. Panduranga. AIR 1953 SC 244 and 


I-T. Commr. v. Teja Singh, AIR 1959 SC 


352. 


51. We have therefore no hesi- 
fation In rejecting the contention of the 
petitioner. Our conclusion in regard to the 
interpretation of Sec. 41 of the repealing 
Act is well supported by a decision of the 
Supreme Court in Indira Sohanlal v. 
Custodian of Evacuee Property, 1956 SCJ 
171 = (AIR 1956 SC 77). 

52. In that case a somewhaf 
similar provision came up for considera- 
tion of the Supreme Court. Section 40 
af the East Punjab Act (XIV of 1947) was 
replaced by Central Ordinance No. XIf 
of 1949. Section 40 therefore which re- 
pealed and previous Act provided that 
action taken or thing done. penalty incur- 
red or proceedings commenced under the 
repealed Act shall be deemed to have 
been taken, done. incurred or commenced 
under the new Act, “As if this ordinance 
were in force when such thinz was done. 
action taken. penalty incurred or proceed- 
fing commenced.” The said ordinance in 
turn was repealed by Central Ordinance 
27 of 1949. The repealing Section 55 was 
almost on the same lines. The said ordin- 
ance in its turn was repealed by Central 
Act 31 of 1950. Section 58, the repealing 
provision thereof, was as follows: 


"58. (1) The Administration of Eva- 
euee Property Ordinance. 1949 (XXVII 
.of 1949) is hereby repealed. 

(2) xxx 

(3) The repeal by this Act of fhe: Ad- 
ministration of Evacuee Property Ordin- 
ance, 1949 (XXVII of 1949)......shall nof 
affect the previous operation thereof. and 
subject thereto. anvthing done or any ac- 
tion taken in the exercise of any power 
conferred by or under that Ordinance 
shall be deemed to have been done or 
taken in the exercise of the powers con- 
ferred by or under this Act, as if this Act. 
were in force on the day on which such 
thing was done or action was taken”. 

It was observed that this kind of provi- 
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sion in a repealing Act appeared rather 
unusual. It was held: 

“Therefore where, as in this case the 
repealing section which purports to in- 
dicate the effect of the repeal on previ- 
bus matters provides for the operation of 
the previous law in part and in negative 
terms. as also for the operation of the 
new law in the other part and in positive 
terms, the said provision mav well be 
taken to be self-contained and indicative 
of the intention to exclude the application 
of Section 6 of the General Clauses Act. 
We are therefore of the opinion that the 
said section cannot be called in aid in this 
case,” 

53. This conclusion of ours in re- 
Bard to the interpretation of Section 41 
Strengthens our conclusion that Section 
14 (4-A) is applicable to the present case. 
and consequently the re-opening of the 
assessment was well within the prescrib- 
ed limit of time and within the power of 
the assessing authority. 

F 54. Let us then examine the cases 
relied upon by the learned advocate for 
the petitioner. 

_ 55. Strong reliance was placed on 
19 STC 87 = (AIR 1967 SC 565) a decision 
of the Supreme Court. Since the argu- 
ment was mainly based upon an observa- 
‘tion made in this judgment. we consider 
it necessary to carefully read the deci- 
sion. The facts were that the respondent 
filed his return for the period from 3rd 
November 1956 to 23rd October. 1957. The 
Sales Tax Officer. however. issued notice 
on March 10. 1959. Subsequently on 23-_ 
5-1959 the respondent was assessed to tax 
under the repealed Act. On 1-4-59 Madhya 
Pradesh General Sales Tax Act (2 of 
1959) came into force. On October, 23, 
1962 the Sales Tax Officer issued notice 
under Section 19(1) of the new Act for 
reassessment. The respondent raised a ` 
preliminary objection that since he was 
assessed under the Old Act under which 
three years period was prescribed for re- 
assessment which period was over. there 
was no right of reassessment. The objec- 
tion was rejected. The respondent then 
went to the High Court in Writ Petition. 
The High Court held that the period 
which governed the assessment was under 
the old Act and as a result the proceed- 
ings were barred by ‘time. On appeal to 
the Supreme Court. the contention was 
that the new Act governs the proceedings 
and not the old one. e 


56. Section 19 (1) of the new Act 
categorically stated that where an assess- 
ment has been made ‘under this Act’ and 
the Commissioner is satisfied that the 
transactions chargeable to tax ‘under this 


. Act’ has escaped assessment, he may with- 


in five years from the expiry of such 
‘years re-assess the tax pavable. 

57. The proviso to the section is 
more emphatic when it says that in the 
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case of an assessment made under the re- 
pealed Act, the pericd of reassessment of 
an escaped turnover shall be as provid- 
ed “in such Act notwithstanding the re- 
peal thereof.” 

58. Section 11-A (1) had provided 
‘three years period for reassessment. 

59. It is in these circumstances 
stated it was held that althouzh the assess- 
ment was made on 23-5-1959 shortly after 
the new Act came into force. since the 
assessment was made under the repealed 


. Act the proviso to Sec. 19 (1) of the new 


Act was applicable to the case of the res- 
pondent. As a result of that proviso the 
period of re-assessment was as provided 
in Section 11-A(1) of the repealed Act. ive. 
3 years and not five vears. as is provided 
jn the new Act. Consequently the notice 
dated 23-30 1962 was found to be beyond 
the period of limitation. 

60. In so far as this portion oes 
there can be little doubt that the conclu- 
sion is in accordance with Section 191) 
in general and the proviso in particular. 

61. The Supreme Court however 
made the following observation in reach- 
ing the same conclusion on an alternative 

ound: 

“In the alternative this question may 
be examined in another aspect. Section 
21-A(1) of the repealed Act itself created 
a right in favour of the respondent not to 
be assessed in respect of turnover that 
was under-assessed or had escaped assess- 
ment after the expiry of the period pres- 
erib@d in that sub-section. The proviso 
to Section 52 of the new Act. preserved 
this right of the respondent, and on this 
ground also, the Sales Tax Officer was 
mot competent to issue the notice for re- 
assessment after that period of limitation 
had expired.” 

62. The contention was that the 
proviso to Section 52 of the Madhva Pra- 
@esh Act is in pari materia with the pro- 
viso to Section 41 of the repealing Act 
and therefore we should hold that the 
first part of the proviso not only preser- 
ves the substantive right but along with 
it the right to be assessed within three 
years is also saved 

63. If the above said observation 
is read out of context it is perhaps likely 
to give the impression that their -assess- 
ment within a prescribed period as a whole 
is a substantive right which can be said ta 
have been preserved by Section 52 of the 
Madhya Pradesh Act. But on a closer ex- 
amination it will be clear that any such 
impression is wholly unwarranted and 
unjustified. 

64. Earlier to the said observation. 
their Lordships expressly defined as to 
what are the rizhts and habilities which 
are preserved by the proviso to Section 52. 
“The rights and liabilities which had been 
acquired or incurred under the repealed 
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Act included the right of liability to be 
assessed in. accordance with the provi- 
sions of fhe repealed Act in respect of 
turnover of sales effected during the time 
when the Act was in force. The repeal- 


ed Act laid down what turnover was tax-” 


able how it was to be computed, and at 
what rate the tax was to be charged. 
These provisions clearly created rights as 
well as liabilities of dealers. Those rights 
and liabilities were thus preserved by 
Section 52 of the new Act. 

65. These observations make if 
abundantly clear that the right to be as- 
sessed in accordance with the provisions 
of the repealed Act was paraphrased by 
their Lordships when it is stated what 
turnover was taxable, how it was to be 
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computed and at what rate the tax has to ' 


be charged. They did not include any 
right in procedural law prescribed for 
giving effect to such a right. 


66. This should be enough to dis- 
pel any doubt. It is clear that their 
Lordships never consider the procedural 
law prescribed for the enforcement of the 
right to be partot the right to collect the 
tax which can’ be said to have been saved. 
If it is remembered that under Section 
19(1) and particularly the proviso to it, 
the period prescribed under the old law 
for reassessment was made expressly ap- 
plicable to the reassessment to be made 
under the old law and the new law was 
made applicable to cases of assessment or 
reassessment arising after the new Act 
came into force, it would not be difficult 
to correctly appreciate the meaning and 
implication of the above said observation. 
The whole case really turned on the pro- 
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viso and language of Section 19 of the A 


new Act which provison of law could not 
leave any one in doubt. 

67. The observation that Section 
11-A (1) of the repealed Act itself created 
a right in favour of the respondent not to 
be assessed in respect of turnover that 
was under-assessed or had escaped assess- 
ment after the expiry of the period pres- 
eribed in that sub. -section has therefore 
to be understood in the light of the pon 
tion of law laid down in Section 19 of th 
new Act, the proviso of which aaeei 
the provisions of Section 11-A(1) of the 
repealed Act prescribing three ears’ time. 
for re-assessment in case of assessment 
made under the old Act. The observation 
is obviously made in view of that fact 
that it is Section 11-A(1) that was appli- 
cable to the case before their Lordships 
and because three years had elapsed when 
the notice was issued. 


68. Moreover Section 52 cannot be 


said to be identical in terms with Section 


41 of the repealing Act. Apart from-the 
fact that in the Act with which we are con- 
cerned there is no provision on the lines 
of Section 19 of the Madhya Pradesh Act, 
in fact Section 14-(4-A) of the repealing 
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Act provides otherwise. It alters the 
period of assessment prescribed under the 
old Act and makes the altered period ap- 
plicable to the re assessment made under 
the old as well as the new Act after it 
came into force. Section 41 is wider in 
its scope than Section 52 of the Madhya 
Pradesh Act. Section 52 does not seem 
to have a parallel provision as in sub-sec- 
tion (2) of Sec. 41 It has in fact no paral- 
lel provision to the third part of the pro- 
viso to Section 41 Merely because the 
proviso to Section 52 is somewhat paral- 
lel to the first and second parts of the 
proviso to Section 41, it would be incor- 
rect to apply the interpretation placed 
on Sec. 52 to the interpretation of Sec- 
tion 41. The schemes of the Madhya Pra- 
desh Act and that of the repealing Act. in 
this respect materially differ. 


In the Madhya Pradesh case the 
question of alteration of period by a new 
Act could not have arisen for debate be- 
cause of the clear language of Section 19. 
The question of the application of the old 
procedure on the other hand cannot arise 
in our case because of the clear language 
of Section 14 (4A) and the widely worded 
Section 41 əf the repealing Act. While 
the intention of the Madhva Pradesh Le- 
gislature in enacting Section 52 read with 
Section 19 appears to be clear that the 
old reassessment should be made under 
the old Act and the new assessment and 
reassessment should be made under new 
Act. In our case all the pending cases 
have been taken over by the new Act. 
The recovery of tax due has to be made 
under the repealing Act. The substantive 
rights and liabilities are enforced accord- 
ing to the repealing Act. We are there- 
fore satisfied that the two situations 
materially differ and therefore the obser- 
vation of the Supreme Court relied on 
eannot be applied to the present case. 


Firstly the import of the said observa- 
tion is not appreciated correctly and secon- 
dly the observation has to be necessarilv 
read in the context of the facts of that 
ease. The said observation is made be- 
cause On 23-10-1962 when the notice for 
reassessment was issued, it was complete- 
ly time barred because the proviso to Sec- 
tion 19(1) had made the period prescribed 
under Section 11-A (1) applicable to 
that case. When the Department's right 
to tax or the liability of the assessee to 
pay had ceased after three years. there 
was no occasion for the assessing authority 
to reassess under the law on the day 
when the notice was given It is to this 
aspect of the case that reference is made 
in the said observation The new Act had 
not revived such a lost right to be enfore- 
ed under the new Act. 


In view of the clear language of the 
provisions referred to above, the Supreme 
Court has made the said observation. It 
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would be incorrect to infer from such 
observation that the procedure prescribed 
to enforce accrued rights or incurred Ka- 
bilities is considered’as a portion of that 
right or liability.and is thus preserved. 
Any such inference would be contrary to 
the earlier observation to which we have 
made reference and would be quite con- 
trary to the principles of interpretation of 
Statute and would go against the earlier 
decisions of the Supreme Court and of the 
High Courts to which we have already 
made ore 

We are therefore clear in our 
mind think the said observation has to be 
understood in the context of the facts and 
the provisions of the law involved in that 
case. It has no bearing whatsoever on the 
present case. It does mot go contrary to 


-what we have stated in regard to Section 


41 as-the two provisions substantially dif- 
fer and are enacted to effectuate different 


-schemes. 


70. The second case relied on fs 

21 STC 383 at p. 394 = (AIR 1968 SC 843 
at p. 8451. That case also can easily be 
distinguished. It would be evident that 
it has no relevance to the facts of the pre- 
sent case. In that case the assessment re- 
lated to a period between 1-4 1948 and 3i- 
3-1950. Rejecting certain claims of the as- 
Sessee, the assessment order was made 
on 2-1-1954. The appellate authority how- 
ever by its order dt. 29-10 56 allowed the 
claims af the assessee in part and reduc- 
ed the tax. The assessee filed the revi- 
sion which was pending. 

71. During the pendency of the 
revision, a notice of reassessment was 
issued on 7-1-1963. The contention was 
that on the day of the notice the Act of 
1959 had come into force and as a result 
the 1953 Act was repealed and therefore 
the revisional jurisdiction could be exer- 
cised only under the 1959 Act. The con- 
tention was repelled. After considering 
Section 77 of the 1959 Act, it was held 
that its effect was to continue in force 
the two earlier Acts of 1953 and 1946. 
Section 77(3} applied the provisions of 
Section 7 of the Bombay General Clauses 
Act which provision is similar to Section 
8 of the Andhra Pradesh General Clauses 
Act, Clause (e) of which saved the pend- 
ing proceedings which would be continu- 
ed under the repealed Act as if the repeal- 
ing Act had not come into force. 


72. It is immediately plain that 
Section 41 of the repealing Act does not 
make the provisions of Section 8 of the 
Genera] Clauses Act applicable On the 
other hand it expresses a different inten- 
tion and evolves its own scheme thereby 
making the application of Section 8 
impossible. 

73. The next case to be considered 
is (1968) 21 STC 357 (Ker) a decision of 
the Kerala Hizh Court. In that case on. 
44-1963 the new Act repealing the old 
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one came into force. Notice of reassess- 
ment was issued on 8-10-1963. The as- 
sessment year was 1960-61. The High 
Court held that by virtue of Section 4 
of the General Clauses Act. which section 
is equal ta Section 8 of the Andhra Pra- 
desh General Clauses Act, the Liability 
which was saved could be enforced under 
the old law as if the repealing Act had not 
been passed. The contention that Section 
G1 of the repealing Act expressed a dift 
ferent intention was repelled. The pro- 
vision extracted in the judgment would 
indicate that the repealing and saving 
section is parallel only to the first and 
second parts of the proviso to Section 41 
of the repealing Act. It has no provi- 
sions on the’ lines of the 3rd part of the 
proviso and that of sub-section (2). 

The observation was made on the 
basis of agreement of parties that the 
mppening portion of the proviso Saves the 
rights and liabilities arising under the old 


Act and that “the remaining portion of the. 


proviso is subject to the opening portion 
and therefore cannot control the saving 
effected thereby” On an interpretation 
of Section 61 it was held that there is 
nothing which can be construed as mani- 
festing a different intention and that is 
why the provisions of the General Clauses 
Act ‘were considered to be eae pT 
Even otherwise in that case the period of 
three years prescribed by the repealed 
Act had not expired on the day when the 
new Act came into force. That decision 
therefore is not of much use tə the peti- 
tioner. The Act made clear provisions 
for applying the old law to the old re- 
assessment, a case different from the one 
with which we are concerned. 


74. The case reported in 22 STC 
212 '=: (AIR 1968 Madh Pra 145) is of the 
Madhya Pradesh High Court. We have 
already referred in detail to the position 
oflaw existingin that State and held that 
it is different than the law with which 
we are concerned. The conclusion in that 
case was drawn relying upon the decision 
of the Supreme Court in 19 STC 87 = 
(AIR 1967 SC 565). We have already con- 
sidered that decision in detail and do not 
therefore feel the necessity of commenting 
any further on the said decision of the 
Madhya Pradesh High Court. 


15. The other decision in that 
volume is of the Madras High Court re- 
ported in (1968) 22 STC 217 (Mad). It is 
true that in that case the proviso to Sec- 
tion 61 of the 1959 Act was somewhat 
similar to the proviso to Section 41. It is 
not however clear from the judgment 
whether there is a parallel provision to 
sub-section (2). It is unnecessary to con- 
sider whether the facts of that case and 
the law with which their Lordships were 
concerned really fell within the ratio of 
19 STC 87 = (AIR 1967 SC 565). The 
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Madras High Court seems to have thouzhê 
that the provisions of the Madhya Pra- 
desh Act were more or less like the pro» 
viso to Section 61. They relied on the 
Supreme Court decision in 19 STC 87 = 
(AIR 1967 SC 565) (supra). We have al- 
ready considered that decision. The Mad- 
ras decision also turned upon the question 
whether the Asst. Commercial Tax Offi- 
cer, had jurisdiction as an original autho- 
rity to make the arder which he did a pro- 
position with which we are not concerned 

in this case. It is relevant to note tha? 
Madras Act X of 1963 by then had come 
into force with retrospective effect. Their 
Lordships considered that the Act would 
not alter the pasition as the new Act dire- 
cts that any right acaufred or liability in- 
curred and any legal proceedings institut- 
ed etc., in respect of if shall be viewed as 
if the amending Act has not been passed. 
We do not therefore think that there is 
any relevance between that case and the 
one before us. 


76. In (1969) 23 STC 249 (AP) a 
Bench of this court was concerned with 
a case in which Section 15 of the Hydera- 
bad General Sales Tax Act fell for con- 
sideration. The facts were that the as- 
sessee submitted his return for the year 
ending 31-3-1957 under the Hyderabad 
Act. On 15-6-1957 the Andhra Pradesh 
General Sales Tax Act came into force 
repealing the Hyderabad Act.On 14-3-1958 
notice was issued and on 17-3-1958 the as- 
Sessment order was made applying the 
rates under the Hyderabad Act. On 10-9- 
1963 the Commissioner of Commercial 
Taxes proposed to revise the assessment 
on certain grounds, The assessee filed 
a petition for the issue of a writ of pro- 
hibition contending that as the assessment 
was made under the new Act. the propos- 
ed revision was time barred under Section 
20(3) of that Act which prescribed four 
years period, whereas under Section 15 of 
the Hyderabad Act, no period of limita- 
tion was prescribed for exercising powers 
of revision. 

It is in those circumstances that Tt 
was held that the assessee cannot claim 
the benefit of the provisions of the’repeal- 
ed Act which are advantageous to him and 
at the same time disown the liability of 
being reassessed in exercise of the 
powers under the repealed Act. Although 
the assessment order was made sub- 
sequently, the proceedings were initiated 
under the old Act and therefore the peti- 
tioner cannot, it was held. successfully set 
up the repealing Act, to evade his labi- 
lity, which is saved. It was argued tha? 
it was not doubted that the right of re- 
vision is a remedy ‘ust like a right of 
action or appeal which is saved and it is 
in that context that the decision was 
given. ; 

77. No _ argument on the Interpre- 
tation of Section 41 seems to have been 
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advanced although there is a passing re- 
ference to Section 41. The - question in 
regard to the limitation was not canvass- 
ed urging that although the repealed Act 
had not prescribed anv limitation for the 
exercise of revisional powers, a period of 
limitation for the first time has been 
fixed by the new Act and persuaded the 
court to consider that question. That is 
why this aspect was not considered or 
decided. In these circumstances it can- 
not be said that the said decision decides 
any thing which is inconsistent with what 
we have said in this judgment. 


78. Similar is the case with re- 
gard to another decision of this court re- 
ported in (1970} 24 STC 304 (AP). In that 
case the question of limitation was ex- 
pressly given up by the dealer before the 
Sales Tax Appellate Tribunal. It was 
therefore held that if cannot be agitated 
in revision before the High Court. 


79. In thaf case the assessment 
years were 1953-54 and 1954-55. The re- 
turns were filed in 1954. The assessments 
however were completed in 1959 after the 
Hyderabad Act was repealed. Tt was in 
these circumstances following the earlier 
decision of this court reported ‘in (1969) 
23 STC 249 (AP) held that since there 
was no time limit for completing the ori- 
inal assessment under the Hyderabad 
Act and as Section 41 of the Andhra Pra- 
desh General Sales Tax Act saved the 
right of the Department to assess without 
time limit and the Hability of the dealer 
to be so assessed, the assessments were 
valid in law. No argument as was ad- 
vanced in this case seems to have been 
advanced before the Bench that the right 
accrued does not include the procedural 
Jaw prescribed for the enforcement of 
such a right, and consequently this. aspect 
‘was not considered and decided. 


It was not laid down that a person 
has a vested tight in the procedure or 
limitation prescribed for enforcement of 
the substantive right. The distinction 
between the two was not canvassed before 
the Bench. The said decision is silent in 
this respect and it cannot therefore be 
urged that the said decision decides any- 
thing contrary to that we are laying down. 
In so far as the interpretation of Section 
41 is concerned, the said decision there- 
fore or for that matter the earlier deci- 
sion on which it placed reliance, cannot? 
be said to be an authority for the propo- 
sition that the right accrued includes the 
right to a particular procedure or a limi- 
tation prescribed for the purpose of en- 
forcement of such right. In other words, 
the procedure or limitation is a portion of 
the main substantive right. | 


_. 80. The decision In ILR (1970) 
Andhra Pra 793, does mot help the 


petitioner. In fact to an extent it 
goes quite contrary to the petitioner’s 
submission when it held that though in 
respect of recovery of tax, the procedure 
prescribed under the new Act is applic- 
able under the second part of the first 
proviso to Section 41. The main proposi- 
tion laid down in that case that ‘the asses- 
see having been assessed under the old 
Act has a rizht to insist that whatever 
liabilities have been incurred by them 
cannot be altered or effected to their 
disadvantage does not call for any exa- 
mination in this case. In that case the 


. question was whether the penalty can be 


evied in regard to an assessment made 
under the old Act. It was held that the 
assessee cannot be subjected to any penal 
consequences by way of levy of interest 
or penalty if there is no express provi- 
ston which provides for such an action.” 
We are not concerned with any such pro- 
Position in the present case. Nothing 
else was pointed out to us from the said 
decision which can be said to be contrary 
to what we have said in our judgment. 


81. What must follow from the 
above said discussion is that since the 
period prescribed for the exercise of the 
pa to_re-assess under Rule 17 of the 

ules under the repealed Act had not ex- 

pired on the date when the repealing Act 
came into force, and since the right to tax 
and liability to pay were subsisting and 
Were saved and as Section 14 (4-A) enlarg- 
ed the period of limitation, it is the new 
Act ie. to say Section 14 (4-A) that 
would apply to the present case. Section 
41 preserves the subsisting rights and 
liabilities arising out of the repealed Act, 
but prescribes procedure and limitation 
for their enforcement under the new Act. 
From that point of view also, it is the 
period prescribed under Section 14 (4-A)|’ 
that would govern the instant case. As 
seen above it was conceded that if Sec- 
tion 14 (4-A) applies, then the jurisdic- 
tion of the assessing authority could not 
be said to have been barred on the rele- 
vant dates. The assessing authority 
therefore was well within its jurisdiction 
in initiating and concluding the proceed- 
ings of reassessment within the time pres- 
cribed by Section 14 (4-A). The order of 
the Sales Tax Appellate Tribunal there- 
fore cannot be said to be bad in Jaw. 


82. The tax revision case is dis- 
missed with costs. Advocates fee 
Rs. 250/-. 


Revision dismissed. 
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Y. Panduranga Swamy, Petitioner v. 
The State of Andhra Pradesh represented 
by the Secretary, Food and Agriculture 
(Co-op. II) Department, Hyderabad and 
another, Respondents. 

Writ Petn. No. 4667 of 1968, D/- 21- 
9-1970. 

(A) Civil Services — A. P. Civil Ser 
vices (Disciplinary Proceedings Tribunal) 
Act (2 of 1960), S. 7 — Provisions of Arti- 
ele 20(1) are not applicable to proceedings 
before Disciplinary Tribunal constituted 
under the Act. (X-Ref: Constitution of 
India, Art. 20 (1).) (Para 11) 

The Report of the Disciplinary Tri- 
bunal not being binding on the Govern- 
ment lacks both in finality and authori- 
tativeness. It has no power to investigate 
any offence punishable under the Penal 
Code or the Prevention of Corruption 
Act. Hence the Tribunal is not a judicial 
tribunal. Punishment order is passed by 
Government in its capacity as an em- 
ployer. In the enquiry by the Tribunal 
there is neither any question of investi- 
gation of an offence in the sense of an act 
er omission punishable by any law for 
the time being in force nor is there any 
question of imposing punishment prescrib- 
ed by. law which makes that act or omis- 
sion an offence. {Para 11} 

(B) Prevention of Corruption Act 
(1947), S. 5(1) (e)—Possession of property 
being the necessary ingredient of See- 
tion 5(1)(e) the person charged for acqui- 
sition of property disproportionate to his 
known sources of income cannot be con- 
victed under this section. (Para 12) 

. The charge under Section” 5(1Me) 
must call upon the accused to explain 
possession of property disproportionate to 
his known sources of income. Charge is 
defective if it refers to acquisition of pro- 
perty. (Para 12) 

(C) Civil Services — A. P. Civil Ser- 
vices (Conduct) Rules (1964), R. 28 — Acts 
committed in contravention of Conduct 
Bules (1958) are punishable under the 1964 
Rules. (Para 19) 

Repeal of the A. P. Government Ser- 
vant’s Conduct Rules (1958) by R. 28 of 
the 1964 Rules does not mean that prose- 
cution cannot be launched under 1964 
Rules for acts committed in contraven- 
tion of 1958 Rules prior to enforcement of 
1964 Rules. (Para 19) 

(D) Civil Services — A. P. Civil Ser 
vices (Conduct) Rules (1964), R. 9 (7) — 
Provision applies only on proof that Gow 
ernment employee purchased properties 
benami in the name of his family mem- 
bers. (Para 21) 
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(Œ) Constitution of India, Art. 311 — 
Failure:to supply to the delinquent ser 
vant the copy of recommendations made 
by Domestic Tribunal in regard to puni- 
shment contravenes Art. 311 (Para 26) 
Cases Referred: Chronological Paras 
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Delhi v. Employees of Bharat 
Bank Ltd. 7.9 
B. Bheema Raju. for Petitioner; 
S. Ramachandra Reddy for 2nd Govt. 


Pleader for Respondents. 

VAIDYA J.: The petitioner joined 
service in the Co-operative Department in 
the year 1953. as Senior Inspector at Eluru. 
He was promoted as Sub Registrar of 
Co-operative Societies in February 1961 
and was the business Manazer of the 
West Godavari District Co-operative Mar: 
keting Federation, Eluru from 9-12-61. 
While he was discharging his duties, ac: 
cording to the petitioner. honestly to the 
satisfaction of his superiors, the State of 
Andhra Pradesh respondent No. 1 on 29- 
8-1966 referred to the Tribunal for Dis- 
ciplinary proceedings. Government of 
Andhra Pradesh respondent No. 2. for 
enquiry and report under Section 4 of the 
A. P. Civil Services (Discriplinary Pro- 
ceedings Tribunal) Act. 1960. (hereinafter 
referred to as the Disciplinary Tribunals 
Act) certain allegations of misconduct 
against the petitioner. The 2nd respondent 
on 18-9-1966 framed three charges against 
the petitioner. Those charges are: 

“That the charged officer while work- 
Ing as Co-operative Sub-Registrar Busi- 
ness Manager of the Co-operative Market- 
ing Federation, West Godavari District 
Eluru from 9-12-1961 to 29-3-1964 acquired 
properties in all valued about Rs. 16,000/ 
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in the names of his wife, father and child- 
ren which are disproportionate to his 
knówn sources of income and thereby he 
fis guilty of misconduct within the mean- 
ing of the Andhra Pradesh Civil Services 
(Disciplinary Proceedings Tribunal) Act, 
1960 and the Rules framed thereunder. 

Charge No. 2; That the charged offi- 
eer while working in the same capacity 
as mentioned in charge No. 1 had pur- 
chased properties referred to in items 1 
and 2 mentioned in the allegation given 
under charge No. 1, in the name of hi 
wife, within the local limits of his autho- 
‘ rity without the prior sanction of the 
Government and thus violated Rule 10 
of the Government Servant’s Conduct 
Rules, 1958 and thereby he is guilty of 
misconduct within the meaning of the 
Andhra Pradesh Civil Services (Discipli- 
nary Proceedings Tribunal) Act, 1960 
and the rules framed thereunder. 

Charge No. 3:—~ That the charged 
officer while working in the capacity as 
mentioned in charge No. 1 acquired three 
items of properties as mentioned in the 
allegations made under charge No. 1 in 
the name of his wife and children and 
beinz a Government servant failed to sub- 
mit a full and complete statement of 
movable and immovable properties held 
or acquired by him or by any member of 
his family. annually and he failed to do 
so even when he was directed by the Re- 
fistrar of Co-operative Societies and thus 
violated sub-rules (7) and (8) of Rule 9 of 
Andhra Pradesh Civil Services (Conduct) 
Rules 1964 and thereby he is guilty of mis- 
conduct within the meaning of the Andh- 
ra Pradesh Civil Services (Disciplinary 
Proceedings Tribunal) Act, 1960 and the 
Rules framed thereunder.” 

2. During the enquiry by the 2nd 
respondent, the prosecution 
three witnesses who spoke to the valua- 
tion of the properties and failure to ac- 
count. The petitioner contended that his 
wife purchased items 1 and 2 of the pro- 
perties mentioned in charge No. 1 out of 
stridhan consisting of 30 sovereigns of gold 
and Rs. 2000/- cash and that his -father 
who was running a hotel purchased item 
3 out of his own funds and that the peti- 
tioner has no right, title or interest to anv 
of those items. In support of his conten- 
tion he examined D. Ws. 1 to 3. The 2nd 
respondent rejecting the contention of the 
petitioner, held him guilty of all three 
charges solely on the ground, according to 
the petitioner that he failed to establish 
that the properties in question were ac- 
quired by his wife and his father with 
their own resources and earnings. The 
2nd respondent then submitted its re- 
port to the Ist respondent and the Ist 
respondent acting upon the said report. 
ordered the dismissal of tht petitioner 
from service by G. O. Ms. No. 1182 dated 
8th September 1968. This order of dis- 
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missal is challenged before us in this writ 
Petition. - 

3. The learned Counsel argued 
that from a reading of the Tribunals re- 
Port. it is evident that the Tribunal has 
found him guilty of the first charge be- 
cause he failed to establish that the pro- 
perties acquired by his wife and his father 
were with their own resources and earn- 
ings. This conclusion has been reached 
by the Tribunal by application of Section 
5 (1) (e) of the Prevention of Corruption 
Act 1947. This clause (e) of sub-section 
(1) of Section 5 of the aforesaid Act came 
into force on 19-12-1964 and as the ac- 
quisitions of which the petitioner is char3- 
ed, relate to a period between 9-12-196} 
and 29-3-1964 he could not have been 
convicted by applying the provisions of 
Section 5 (1) (e) of the Prevention of Cor- 
ruption Act. 1947. In support of his argu- 
ment he relies upon the provisions of Arti- 
cle 20(1) of the Constitution. He also 
contends that a statute or a Rule should 
not be so construed as to create new dis- 
abilities or obligation or impose new 
duties in respect of transactions which 
had been completed before the Statute or 
Rule came into force. He also contended 
that if Section 5 (1) (e) of the Prevention 
of Corruption Act is not applicable. there 
is no evidence on the basis of which the 
petitioner could have been ‘held guilty 
of the first charge made against him. As 
regards charges 2 and 3, his contention is 
that they depend upon the proof of charge 
No. 1. If it is held that charge No. 1 is not 
proved, the petitioner has also to be ex- 
onerated on charges 2 and 3. 


4, In order to appreciate the argu- 


ments advanced on behalf of the peti- * 


tioner, it is necessary to consider the pro- 
visions of the Disciplinary Tribunals Act, 
the Rules made thereunder and the Pro- 
visions of Section 5 (1) (e) of the Preven- 
tion of Corruption Act. The Disciplinary 
Tribunals Act by Section 4 provides for 
the reference to the Tribunal for enquiry 
and report such cases as may be prescrib- 
ed of allegations of misconduct on the 
part of the Govt. Servants. Section 10 
empowers the Government to make rules 
under the provisions of the Act. The 
word ‘prescribed’ occurring in Section 4 
has been defined by Section 2 (c) of the 
Act tm mean prescribed under the Rules 
made under this Act. Rule 2(b) of the 
Rules made under the Act before its am- 
endment on 6th May 1966 read: 
“Corruption shall have. the same 
meaning as Criminal misconduct in the 
discharge of official duties under Section 
5(1) of the Prevention of Corruption Act, 
1947 (Central Act 2 of 1947).” 
At the time when the rules were enact- 
ed in the year 1961, Section 5 (1) of the 
Prevention of Corruption’ Act contained 
only clauses (a) to (d). The said Act was 
amended and clause (e) was added on 
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19th December 1964 which reads as fol- 
lows: 


"5. (1) A public servant is said fo 
commit criminal misconduct: 

(e) if he or any person on his behalf 
is in possession or has, at any time during 
the period of his office. been in posses- 
sion. for which the public servant cannot 
satisfactorily account, of pecuniary re- 
Sources or property disproportionate to 
his known sources of income.” 

The Rules aforesaid were amended by 
G, O..Ms, No. 780 dated 6th May 1966. The 
amendment provided that wherever ‘the 
word “corruption” occurred in the Rules, 
it shall be substituted by the word ‘mis- 


conduct.” Rule 2(b) was amended to read- 


as follows: 


“Misconduct shall have the same 
meaning as criminal misconduct in the 
discharge of official duties under Section 
5(1) of the Prevention of Corruption Act. 
1947 (Central Act 2 of 1947)”. 

5. As Rule 2(b) was amended on 
6th May 1966, the Disciplinary Tribunal. 
when the case was referred to it, on 24th 
August 1966 was competent to consider 
whether the petitioner was guilty of mis- 
conduct as defined {in Rule 2(b) of the 
Rules. The argument therefore of the 
learned counsel that when the matter was 
referred to the Tribunal, it was not com- 
petent to apply Section 5 (1) (e) of the 
Prevention of Corruption Act, cannot be 
accepted. 

6. The main argument in regard 
to the application of Section 5 (1) (e) of 
the Prevention of Corruption Act is based 
upon the provisions of Article 20(1) of the 
Constitution. This Article reads: 

“No person shall be convicted of any 
offence except for violation of a law in 


force at the time of the commission of. 


the act charged as an offence, nor be sub- 
jected to a penalty greater than that which 
mizht have been inflicted under the law 
in force at the time of the commission of 
the offence.” 

The argument is that the word ‘offence’ 
has not been defined in the Constitution 
and by virtue of the provisions of Arti- 
cle 367 (1) of the Constitution. the General 
Clauses Act. 1897 shall subject to any 
adaptations and modifications that may be 
made therein under Article 372 apply for 
the interpretation of the Constitution as 
it applies for the interpretation of an 
Act of the Legislature of the Dominion of 
India. The expression “offence” has been 
defined in Section 3 clause (38) of the 
General Clauses Act to mean “anv act or 
omission made punishable by any law for 
the time being in force.” On the basis of 
this, it is argued that the mis-conduct for 
which a public servant is held guilty, is 
also an offence as it is an act or omission 
on his part which is made punishable by 
the A. P. Civil Services (Control, Classi- 
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A.LE. 
fication and Appeal) Rules (hereinafter 
reférred toas theC.C.C. A. Rules). The 


words ‘conviction’ and offence need not 
necessarily mean. it is contended, that 
there should be a criminal trial under the 
Criminal Procedure Code and any punish- 
ment imposed under the Indian Penal 
Code what is mecessary for the applica- 
tion of this Article is holding an enquirv 
by a judicial Tribunal and a punishment 
inflicted on the finding given by that tri- 
bunal. Reliance is placed on a decision of 
the Supreme Court in Shiv Bahadur Sinzh 
v. State of Vindhya Pradesh, AIR 1953 SC 
394, While interpreting the provisions of 
Article 20{ 1) of the Constitution, their 
Lordships in para 8 observed: 

“This Article in its broad import has 
been enacted to prohibit convictions and 
sentences under ‘ex post facto’ laws.” 
Their Lordships further held in para 9 
that: 

“What is prohibited under Art. 20 is 
only conviction or sentence under an ‘ex- 
post facto’ law and not the trial thereof.” 
It is argued that as the charge against the 
petitioner is with respect to the acquisi- 
tion of property during the period prior 
to the enforcement of Section 5 (1) (e) of 
the Prevention of Corruption Act or to the 
amendment of the Disciplinary Tribunal 
Rules introducing Section 5(1)(e) in Rule 
2 (b) of the Rules. the conviction of the 
petitioner under the amended Rule 2(b} 
would amount to his conviction under ‘ex 
Post facto’ law. 


7. In order to interpret the provi- 
sions of Article 20(1) of the Constitution 
it is also necessary to see the provisions 
of sub-articles (2) and (3). These sub-arti- 
cles provided: 

“(2) No person shall be prosecuted 
and punished for the same offence more 
than once. 

(3) No person accused of any offence 

shall be compelled to be a witness against 
himself.” 
The provisions of Article 20(2) of the Cons 
Stitution came up for consideration before 
their Lordships of the Supreme Court in 
Maqbool Hussain v. State of Bombay, AIR 
1953 SC 325. Their Lordships observed: 


“The very wording of Art. 20 and the 
words used therein: ‘Convicted’, ‘Commis- 
sion of the act charged as an offence’ ‘be 
subjected to a penalty’ ‘Commission of the 
offence’, ‘prosecuted and punished’, ‘accus- 
ed of any offence’, would indicate thaf 
the proceedings therein contemplated are 
of the nature of criminal proceedings be- 
fore a Court of law or a judicial tribunal 
and the prosecution in this context would 
mean an initiation or starting of proceed- 
ings of a criminal nature before a Court 
of law ora judicial tribunal in accordance 
with the procedure prescribed in the Sta- 
tute which treates the offence and regu- 
lates the procedure.” 

The tests of judicial tribunal were laid 
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down in the case of Bharat Bank Lid. 
Delhi v. Employees of the Bharat Bank 
Ltd., Delhi (AIR, 1950 SC 188) were reite- 
rated. 

8. The observations of their Lord- 
ships of the Supreme Court extracted 
above, apply not only to the interpretation 
of article 20 (2) of the Constitution which 
was before them, but also generally to 
the interpretation of Article 20 of the 
Constitution. The words ‘convicted,’ ‘co- 
mission of an act charged as an offence’, 
"be subjected to penalty’: ‘commission of 
the offence’ are the words occurring in 
sub-article (1) and not in sub-article (2), 
These expressions and also the expression 
“prosecuted and punished” occurring in 
sub-article (2) and ‘accused of any offen- 
ce occurring in sub-article (3) have been 
taken into consideration and Article 20 
of the Constitution interpreted to mean 
that these expressions indicate that the 
proceedings contemplated are of the 
nature of criminal proceedings before a 
Court of law or a judicial tribunal. 


9. It is argued by the learned coun- 
sel for the petitioner that the Disciplin- 
ary Tribunal constituted under the Disci- 
plinary Tribunals Act is a judicial tribu- 
nal as it conforms to the tests laid down 
in Bharat Bank’s Case. AIR 1950 SC 188. 
The procedure prescribed for enauiry by 
the ‘judicial tribunal satisfies the condi- 
tions (1} presentation of the case by the 
parties to the dispute (2) if the dispute 
between them is a question of fact, the 
ascertainment of the fact by means of 
evidence adduced by the parties to the 
dispute and often with the assistance of 
argument by or on behalf of the parties 
on the evidence. (3) If the dispute be- 
tween them is a question of law. the sub- 
mission of legal argument bv the parties. 
It is true that the proceedings before the 
Disciplinary tribunal satisfied the afore- 
said three tests but the fourth test laid 
in that decision viz. a decision which dis- 
poses of the whole matter by a findinz 
upon the facts in dispute and application 
of the law of the land to the facts so 
found, including where required a ruling 
upon any disputed question of law, is not 
satisfied. 


10. In order to determine whether 
the fourth condition is satisfied or not it 
is necessary to consider some of the pro- 
visions of the Disciplinary Tribunals Act. 
Section 7 of the Act enjoins upon the Tri- 
bunal, on the conclusion of the enquiry. to 
report its findings to the Government and 
where it finds that the Government ser- 
vant has been guilty of misconduct, it has 
to recommend the penalty which should 
be imposed on such Government servant. 
But the finding of the Tribunal has not 
been made final and is not binding on 
the Government. Section 8 of the Act 
says that the Government shall consider 
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the report of the Tribunal in the prescrib- 
ed manner and pass such orders thereon 
as they think fit. The prescribed man- 
ner has been laid down in Rule 7 of the 
Rules made under the Act. Sub-rule (2) 
(iii) provides that the Government after 
considering the report of the Tribunal 
and having arrived at provisional conclu- 
sions in regard to the penalty to be impos- 
ed, shall supply the Government servant 
with a copy of the report of the Tribunal 
and he shall be called upon to show cause 
within a reasonable time. against the par- 
ticular penalty proposed to be imposed. 
Further by virtue of the proviso to this 
clause, it provides that the Government 
shall consult the Andhra Pradesh Vigil- 
ance Commission before it arrives at a 
provisional conclusion in regard to the 
penalty to be imposed and also after the 
receipt of any representation of the Gov- 
ernment servant charged, against the par- 
ticular penalty proposed to be imposed 
but before the actual imposition of the 
penalty. The second previso to this clause 
says that where the Government dis- 
agreed within the whole or any part of 
the ‘Tribunal’s findings, the point or 
points of such disagreement tozether with 
a brief statement of the grounds thereof 
shall, in case where it affects the Govern- 
ment servant charged adversely or pre- 
judicially be communicated to such Gov- 
ernment servant. Any representation in 
this behalf submitted by the Government 
servant charged shall be duly taken into 
consideration by the Government before 
final orders are passed. 


11. The provisions of the Rules 
referred to above, very clearly show that 
the Government is not bound to accept the 
findings given by the tribunal and can 
come to its own independent conclusion 
as to the guilt of the delinquent officer. 
These provisions make it very clear that 
the Disciplinary Tribunal is only a fact- 
finding tribunal whose decision is neither 
final nor binding on the Government. 
The Tribunal therefore though it has 
some of the trappings of judicial tribunal. 
is not such a tribunal. is aspect came 
up for consideration before the Supreme 
Court in S. A. Venkataraman v. Union of 
India, 1954 SCR 1150 =. (AIR 1954 SC 
375). The petitioner before their Lord- 
ships was a member of the Indian Civil 
Service and was charged with corruption. 
His case was referred to for enquiry to 
the Commissioner appointed under the 
Publie Servants (Inquiries) Act 1850. The 
inquiry proceeded in the manner laid 
down in the said Act. Evidence was ad- 
duced both by the prosecutor and the de- 
fence and witnesses on both sides were 
examined on oath, cross-examined and 
re-examined in the usual manner. The 
Commissioner found on a consideration of 
the evidence that four - of the charges 
under the various sub-heads were proved 
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against the petitioner. and submitted a re- 
port to that effect to the Government. 
The Government after consideration of the 
report came to a provisional conclusion 
and an opportunity was given to the peti- 
tioner in terms of Article 311(2) of the 
Constitution to show cause against the ac- 
tion proposed to be taken in regard 
him. After considering the representa- 
tions made by the petitioner, the Presi- 
dent finally decided to impose a penalty 
of dismissal upon the petitioner. After 
the final order of dismissal. the police sub- 
mitted a charge sheet against the peti- 
tioner, charging him with offences under 
Sections 161/165 I. P. C. and section 5(2) 
of the Prevention of Corruption Act. It 
is the legality of this proceeding before 
the Court which was challenged in the 
writ petition before the Supreme Court 
under Article 20(2} of the Constitution. 
The acts alleged to have been committed 
by the petitioner in the case before their 
Lordships on the basis of which charzes 
bave been framed against him, did come 
within the definition of offences describ- 
ed in Sections 161/165 I. P. C. and Section 
. 5(2} of the Prevention of Corruption Act. 
In regard to the inquiry under the Publie 
Servants (Inquiries) Act, their Lordships 
observed: - . 


“The Publie Servants (Inauiries) Act, 
does not itself create any offence nor does 
it provide any punishment for it. Rule 
49 of the Civil Services Rules mentioned 
above merely speaks of imposing certain 
penalties upon public servants for good 
and sufficient reasons. The rule does not 
mention any particular offence and obvi- 
ously can create none. It is to enable 
the Government to come to the conclusion 
as to whether good and sufficient reasons 
exist, within the meaning of Rule 49 of 
the Civil Services Rules, for imposing the 
penalties of removal, dismissal or reduc- 
tion in rank upon a public servant that 
an enquiry may be directed under Act 
XXXVII of 1850. A Commissioner appoint- 
ed under this Act has no duty to investi- 
pate any offence which is punishable 
under the Indian Penal Code or the Pre- 
vention of Corruption Act and he has 
absolutely no jurisdiction to do so. The 
subject matter of investization by him is 
the truth or otherwise of the imputation 
of misbehaviour made against a public 
servant and it is only as instances of mis- 
behaviour that the several articles of 
charge are investigated, upon which dis- 
ciplinary action ‘might be taken by the 
Government if it so chooses. The mere 
fact that the word ‘prosecution’ has been 
used, would not make the proceedings be- 
fore the Commissioner. one for prosecu- 
tion of an offence. As the Commissioner 
has to form his opinion upon legal evi- 
dence. he has been given the power to 
summon witnesses, administer oath to 
them and also to compel production of re- 
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levant documenis. These may be some 
of the trappings of a judicial tribunal. 
but they cannot make the proceedings 
anything more than a mere fact finding 
enquiry. This is conclusively established 


by the provisions of Ss. 21 and 22 of the 7 


Act. At the close of the enquiry, the Com- 
missioner has to submit a report to the 
Government regarding his finding on each 
one of the charges made. This is a mere 
expression of opinion and it lacks both 
finality and authoritativeness which are 
the essential tests of a judicial pronounce- 
ment. The opinion is not even binding on 
the Government under Sec. 22 of the Act, 
the Government can, after receipt of the 
report, 
take further evidence or give further 
explanation of his opinion...........- 

Then again neither -Section 21 nor 
Section 22 of the Act says anvthing about 
punishment. There is no power in the 
Commissioner even to express anv opinion 
about punishment and section 22 only 
contemplates such order as the Govern- 
ment can pass in its capacity as emplover 
in respect to servants employed by it. As 
has been said already, an order of dismis- 
sal of a servant cannot be regarded as a 


punishment for an offence punishable - 


under particular sections of the Indian 
Penal Code or of the Prevention of Cor- 
ruption Act.......ceccseee 


_ In our opinion, therefore, in an en- 
quiry under the Public. Servants (nauiri- 
es} Act of 1850. there is neither any ques- 
tion of investigating of an offence in the 
sense of an act cr omission punishable by 
any law for the time being in force, nor 


call upon the Commissioner to + 


is there any question of imposing punish- , 


ment prescribed by the law which makes 
that act or omission an offence.” 

It is true that the aforesaid observations 
have been made in the context of Article 
20(2) of the Constitution but thev equally 
apply to Article 20(1) of the Constitution. 
The report of the Disciplinary Tribunal 
as already stated. lacks both "finality and 
authoritativeness which are essential tests 
of judicial pronouncement.” The Discipli- 
nary Tribunal therefore cannot be con- 
sidered to be a judicial Tribunal. In ad- 
dition to that, the Disciplinary Tribunal 
has no duty to investigate any 
which is punishable under the Indian 
Penal Code or the Prevention of Corrup- 
tion Act and it has absolutely no jurisdic- 
tion to do so. Further the Disciplinary 
Tribunal Act savs nothing about the puni- 
shment. It is true that the Disciplinary 
Tribunal has to express an opinion about 
punishment, but that opinion again is not 
binding on the Government. The order 
made by the Government punishing the 
delinquent Officeris inits capacity as em- 
ployer in respect of servants emploved by 
it. The order of dismissal therefore of a 
delinquent Officer cannot be regarded as 
a punishment for an offence. In the 


offence] 
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enquiry under the Disciplinary Tribunal 
Act there is neither any question of in- 
vestigation of an offence in the 
sense of an act or omission punish- 
able by any law for the time be- 
ing in force, nor is there any aues- 
tion of imposing punishment prescrib- 
ed by law which makes that act or omis- 
sion an offence. The first contention of 
the learned counsel that by virtue of the 
provisions of Article 20(1) of the Consti- 
tution the Tribunal should not have taken 
into consideration the provisions of Sec- 
tion 5 (1) (e) of the Prevention of Corrup- 
tion Act made applicable by the defini- 
tion of ‘misconduct’ in Rule 2(b) of the 
Rules, fails. _ 


12. The learned counsel for the 
petitioner argued that Section 5(1) (e) of 
the Prevention of Corruption Act which 
has been made applicable by amendment 
of Rule 2(b) of the Rules defining ‘miscon- 
duct’ cannot be given retrospective effect. 
His contention is that the acts of acquisi- 
tion referred to are before the amend- 
ment of the Rule 2(b) of the Rules mak- 
ing Section 5(1)(e) of the Prevention of 
Corruption Aet applicable. We do not 
think it necéssary to enter into this ques- 
tion in the view we are taking of charge 
No. 1 framed against the petitioner. Ac- 
cording to the provisions of Section 5(1) 
(e) of the Prevention of Corruption Act 
it is the possession of property dispropor- 
tionate to the known sources of income 
for which a public servant cannot satisfac- 
torily account, has been made an offence 
of misconduct. The necessary ingredient 
of this section therefore is the possession 
of property and not the acquisition of 
property. Charge No. 1 as already ex- 
tracted, does not in any manner speak of 
possession of the property by the delin- 
auent officer at the date when the’ peti- 
ioner was charged with misconduct. It 
is argued by the learned Government 
pleader that even thouzh it has not been 
stated in Charge No. 1 that the petitioner 
is in possession of the property acquired 
during 9-1-1961 and 29-3-1964 but as there 
is no statement by the petitioner that he 
is not in possession of the property. it can- 
not be said that the charge has not been 
framed properly so as not to take in Sec- 
tion 5(1)(e) of the Prevention of Corrup- 
tion Act. It is further argued that the re- 
ference in charge No. 1 to the propertv 
being “disproportionate to his known sour- 
ces of income” clearly indicates that the 
charge is one contemplated by Section 5(1) 
(e) of the Prevention of Corruption Act. 
Be that as it may. the fact remains that 
the delinquent officer was not called upon 
to meet the charge of possession of pro- 
perty at the date when the charze was 
laid against him. It will be against all 
principles of natural justice if a person 
who has not been charged with the speci- 
fic offence created by a particular Section 
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or Rule. is punished for the same. We 
are therefore of the opinion that the peti- 
tioner cannot be held guilty of misconduct 
under Section 5(1) (e) of the Prevention o. 
Corruption Act. ; 

13. It was then argued by the 
learned Government pleader that the Dis- 
ciplinary Tribunal has held him guilty 
also under the other provisions of Section 
5(1) of the Prevention of Corruption Act. 
We do not accept this contention. None 
of the sub-sections (a)to (d) are attracted 
in the instant case. Further from a read- 
ing of the Disciplinary Tribunal’s finding, 
it is. evident that the Tribunal has held 
him guilty of misconduct because the peti- 
tioner was not able to establish that the 
properties in question were purchased by 
his wife and his father from their own 
resources of income. It is evident that 
the Disciplinary Tribunal has cast the 
burden of proving that the properties 
were purchased by the petitioner's wife 
and father from their own resources of 
income, on the petitioner. This can onlv 
be done under the provisions of Section 
5(1)(e) of the Prevention of Corruption 
Act. There the possession of property 
disproportionate to the known sources of 
income is a misconduct. unless a public 
servant satisfactorily accounts for posses- 
sion of such property. In view of what we 
have stated above, charge No. 1 laid 
against the petitioner fails. 


14. Charges Nos. 2 and 3 respective- 
ly relate to the petitioner’s failure to 
obtain sanction of the Government prior 
to the purchase of properties by his wife 
and his failure to submit a full and com- 
plete statement of movable and immovable 
properties held or acquired by him or by 
any member of his family. Charge No. 2 
speaks of violation of Rule 10 of the Gov- 
ernment Servants Conduct Rules, 1958. 
Charge No. 3 speaks of violation of sub- 
rules (7) and (8) of Rule 9 of the A. P. 
Civil Services (Conduct) Rules of 1964. 


- 15. It is argued by the learned 
counsel for the petitioner that the afore- 
said two charges fail, once the conclusion 
is reached that the Government has not 
proved that the properties mentioned in 
Charze No. 1 were purchased by the peti- 
tioner. He further contended that the Dis- 
ciplinary Tribunal also proceeded on this 
assumption and while considering the 
charges observed that of the three charges, 
the first charge was the main charge and 
charges 2 and 3 “which are technical in. 
nature, in mv opinion, are dependent more 
on the establishment of the first charge.” 
Be that as it mav, the Disciplinary Tri- 
bunal while considering charges 2 and 3 
has found that the petitioner is guilty 
of the same irrespective of the fact whe« 
ther charge No. 1 is true or not. 


16. ` The main argument of the 
learned counsel for the petitioner in re- 
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gard to charges 2 and 3 is that A. P. Civil 
Services (Conduct) Rules, 1964 (herein- 
after referred to as the Conduct Rules 
1964) while repealing Government Ser- 
vants Conduct Rules of.1958 (herein- 
after referred to as the Conduct Rules of 
1958), does not provide for prosecution for 
acts done under the Conduct Rules of 
1958. The Conduct Rules of 1964 were 
published on 30-4-1964 and came into 
force from that date. The petitioner can- 
not be charged under the Conduct Rules 
of 1964 for acts done by him prior to the 
application of those Rules. The petitioner 
cannot also be charged under the Conduct 
Rules of 1958 as those Rules had been re- 
pealed when the charges were laid against 
him and inquiry started. In order to ap- 
preciate the argument of the learned 
counsel in this behalf, it is necessary to 
read the provsions of Rule 28 of the Con- 
duct Rules 1964. 


“Repeal: The -Government Servants" 
Conduct Rules 1958 are hereby repealed: 
Provided that such repeal shall not affect 
the previous operation of any action taken 
or orders or instructions issued there- 
under and subject thereto, anything done 
or any action taken under the rules so re+ 
pealed shall be deemed to have been done 
or taken under these rules.” 


It is contended by the learned counsel 
for the petitioner that the repeal of the 
Conduct Rules, 1958 will not affect the 
previous operation of any action taken or 
orders or instructions issued thereunder. 
This clearly refers to the action taken or 
orders or instructions issued by the Gov- 
ernment. Anything done or any action 
taken under the Conduct Rules, 1958 shall 
be deemed to have been done or taken 
under these Rules, does not take in any- 
thing done by a public servant. In the 
context in which the above expression ap- 
pears, it only refers to anything done by 
the Government and not by the public 
servant. On the contrary the contention 
of the learned Government Pleader is that 
the expression “anything done” in the 
context can apply to the acts of the public 
servant because nothing can be done by. 
the Government as such under the Con- 
duct Rules 1958. These Rules only pre- 
scribe the mode of corduct which the 
public servant has to observe during his 
service. If there is any contravention of 
these rules, any action taken or anything 
done by the Government is not under the 
provisions of the Conduct Rules, but under 
the provisions of the other Rules like 
C. Œ. C. A. Rules. He also contended that 
the. expression “anything done’ cannot 
be confined to administrative action. 
In support of his contention he relied 
upon a decision of the Supreme Court 
in Indira -Sohanlal v. Custodian of 
E. P. (ATR 1956 SC 77). 
Lordships were considering the provi- 
sions of Section 58 of the Administra- 
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tion of Evacuee Property Act (Central Act 
31 of 1950). This Section provided for the 
repeal of the Administration of Evacuee 
Er opetty Ordinance 1949. Sub-section (3) 
rea 


“The repeal by this Act of the Admi- 
nistration of Evacuee Property Ordinance, 
1949 (XXVII of 1949) cresesverrseeaee . shall 
not affect the previous operation of that 
Ordinance, Regulation or corresponding 
law, and subject thereto, anything done 
or any action taken in the exercise of any 
Power conferred by or under that Ordi- 
nance, Regulation or corresponding Law, 
Shall be deemed to have been done or taken 

in the exercise of the powers conferred 
by or under this Act as if this h were 
in force on the day on which such 
was done or action was taken.” 


It was argued before their Lordships 
that the provision “anything done or any 
action taken in the exercise of any power 
conferred by or under that Ordinance, 
shall be deemed to have been done or 
taken in the exercise of the powers con- 
ferred by or under this Act were in force 
on the day in which such thing was done 
or action was taken” apply only to admi- 
nistrative matters. After considering the 
scheme of the repelled Ordinance, their 
Lordships Observed:— 


“If Section 58(3) of Central Act 31 of 
1950 which repelled the prior Ordinance 
is understood with reference to the above 
scheme, there is no reason to confine the 
operation of the second portion of S. 58(3} 
to administrative action as suggested by 
learned Counsel for the appellant. 


Broadly speaking, the second portion 
of Section 58(3) refers to the whole range 
of things that may be done, or action 
that may be taken, under the previous 
Ordinance and the rules framed there- 
under, while the first portion of Section 
58(3) relates to the legal consequences Te- 
sulting under the Ordinance or the rules 
from certain facts or from completed acts 
or things done thereunder.” 


_ I7. Reliance was also placed on 
Sivarama Krishnayya v. Khuddus (1965- 
2 Andh WR 375). Our attention was 
drawn to the observations made in respect 
of Section 8 of the Madras General Clau- 
ses Act on page 382. After referring to 
clause (a) of Section 8 of the Madras Gene- 
Tal ea Act, the learned Judges ob- 
served: 


“The words “anything done” there 
must include the whole range of things 
and actions.” 

18. On the basis of the abovesaid 
two decisions it is argued that no limited 
construction can be put on the expression 
“anything done” occurring in Rule 28 of 
the Conduct Rules of 1964. The whole 
scheme of the Conduct Rules of 1958 
which were repealed by Conduct Rules 
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1964 will have to be taken into considera- 
tion and it will have to be determined 
whether the expression “anything done” 
refers only to administrative actions or 
acts of the public servant. 


19. Conduct Rules, 1958 are Rules 
fo regulate the conduct of Government 
servants. There are number of Rules 
which provide that the Government ser- 
vant can do a particular act after obtain- 
ing the previous permission of the State 
Government such as acceptance of gifts: 
(R. 4); acceptance of any decoration etc. 

ule 5) acceptance of trowels etc. at 
ceremonial functions (Rule 7) participa- 
tion in raising of subscriptions (Rule 8); 
lending monies (Rule 9} buying and sell- 
ing of houses (Rule 10) holding or acquir- 
ing immovable property (Rule 11) takinz 
part in promotion or management of Com- 
panies (Rule 15) engaging in anv private 
trade or employment (Rule 16) owning or 
conducting or participating in the editing 
or management of any Newspaper (Rule 
19) giving evidence before committees 
(Rule 22) vindicating his official acts or 
character from defamatory attacks (Rule 
24) employment in private firms of the 
sons or daughters etc. of the public ser- 
vant (Rule 27) contracting bizamous 
marriage (Rule 30) and broad-casting any 
talks (Rule 31). The State Government 
has been empowered to issue general or 
special orders in regard to public demons: 
trations in honour of Government Ser- 
vants (Rule 6) control over immovable 
property (Rule 12) movable and immov- 
able property (Rule 13) and communica- 
tion of official documents or information 
(Rule 18). 


The State Government has also been 
empowered by Rule 2 to declare any au- 
thority subordinate to it to be the State 
Government for all or any provisions of 
the Rules. The Rules also provide that in 
several disputed matters, the Government 
has to give its decision. A review of the 
Rules thus shows that the Government has 
to pass certain orders in individual cases, 
give certain decisions and also to pass 
general or special orders. All these orders 
and decisions of the Governmest will be 
within the first part of the proviso to Rule 
28 i.e. within the ambit of “any action 
taken or orders or instructions issued 
thereunder.” The expression therefore 
"anything done under the Rules” refers to 
things done in addition to the orders, de- 
cisions and instructions issued under the 
Conduct Rules, 1958. Of course anything: 
done under the Conduct Rules, 1958 will 
be subject to the action taken or orders 
and instructions issued under the said 
Rules. In the context therefore, the ex- 
pression “anything done” cannot be res- 
tricted only to the administrative action 
or orders or instructions issued by the 
Government under the said Rules from 
time to time, but will also take in. any 
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contravention of the Rules by the Govern- 
ment servant. The proviso to Rule 28 of 
the Conduct Rules, 1964 provides that any- 
thing done under the repealed Rules shall 
be deemed to have been done undèr 1964, 
Rules. This proviso creates a fiction that 
though the conduct Rules, 1958 have been 
repealed, anything done under these rules 
will be considered to have been done 
under the 1964 Rules. In other words the 
provisions of 1964 Rules will be applic- 
able to anything done when the Conduct 
Rules, 1958 were in force. It is because 
of this fiction that it was not thought 
hecessary to provide that action can be 
taken or prosecution launched. for any con- 
travention of the Conduct Rules 1958. It 
was not the intention while enacting 1964 
Rules that the conduct of a Government 
servant contrary to the Conduct Rules 
21958 should go unpunished. In this view 
of the matter the contention of the learn- 
ed counsel for the petitioner that as the 
acts complained of were of a period prior 
to the enforcement of the Conduct Rules, 
1964, the petitioner could not have been 
prosecuted, fails. 


20. In charge No. 2 reference has 
been made to Rule 10 of the Conduct 
Rules. 1958. It is argued that when the 
matter was referred to Disciplinary Tri- 
bunal, Conduct Rules, 1958 had been re- 
pealed, no reference could have been made 
to the said Rules, and such a reference 
would vitiate the proceeding. We do not 
find any force in this contention. It is 
settled law that the incorrect reference 
to a provision of law would not vitiate the 
proceedings. The provisions of Rule 9 
of the Conduct Rules, 1964 are in pari 
materia with the provisions of Rule 10 of 
the Conduct Rules 1958. By virtue 
of the provisions of the proviso to 
Rule 28 of the Conduct Rules, 1964 
the conduct of the delinquent offi- 
cer will have to be considered under the 
provisions of Rule 9 of the Conduct: Rules 
of 1964. Rule 9 specifically provides: 


“No Government employee shall, ex- 
cept after previous intimation to Govern- 
ment acquire or dispose of, or permit any 
member of his family to acquire or dis- 
pose of any immovable property by ex- 
change, purchase, sale gift or otherwise 
either by himself or throwzh others. 

Provided that any such transaction 
conducted otherwise than through a re- 
gular or reputed dealer shall be within 
the previous sanction of Government.” 
“Member of the family” has been defin- 
ed in Clause (v) of Rule 2 to include 
spouse, son, daughter. . stepson or step- 
daughter of an employee, whether resid- 
ing with such employee or not. The provi- 
sions of Rule 9(1) read with Rule 2{v) put 
an embargo on acquisition of property 
by a member of family. Such an acauisi- 
tion can be made with the previous sanc- 
tion of the Government. In the instant 
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case the acquisition vf items 1 and 2 of 
the property mentioned in charge No. 1 
are by the wife of the petitioner. It is 
not pleaded that those properties were 
acquired through regular or reputed dea- 
lear or with the previous sanction of the 
Government. The Disciplinary Tribunal 
has held that the petitionar is guiltv of 
contravention of Rule 10 of the Conduct 
Rules, 1958 even assuming that he is not 
guilty of charge No. 1. We do not find 
any reason to disagree with this conclu- 
sion of the Disciplinary Tribunal. 


21. Charge No. 3 refers to sub- 
rules (7) and (8) of R. 9 of Conduct Rules, 
1964. Under sub-rule (7) a Government 
employee has to make a declaration of all 
immoveable property owned. acquired or 
inherited by him or held by him on lease 
or mortgage, either in his own name or 
in the name of any member of his family 
or in the name of any other person. This 
sub-rule contemplates that the property 
which is held in the name of any member 
of his family, should be the property þe- 
longing to him. The provisions of - this 
sub-Rule do not apply unless it is held 
that the Govt. employee has purchased 
properties benami in the name of a 
member of his family. In the instant 
case, as we have held that charge No. 1 
has not been proved, it cannot be held 
that the properties standing in the name 
of the petitioners wife had been ac- 
quired by him benami in the name of his 
wife. The contravention cf sub-rule (7) 
therefore cannot be held to have been 
established. ; 


22. Sub-rule (8) of Rule 9 of Con- 
duct Rules 1964 enjoins upon a Govern- 
ment employee to submit a full and com- 
plete statement of all immoveable pro- 
perty and movable property of the speci- 
fied value held or acquired by him or any 
member of his family. This sub-rule is 
applicable even in cases where the pro- 
perty is held by member of his family in 
his own right. Admittedly the petitioner 
did not give a full and complete statement 
of all immovable property inasmuch as 
in the statement submitted by him, he 
did not mention the property held by his 
wife. The finding of the Disciplinary Tri- 
bunal therefore that the petitioner is 
guilty of sub-rule (8) of Rule 9 of the 
ee Rules, 1964 cannot be interfered 
wi $ 


23. It was sought to be argued by 
the learned counsel for the petitioner 
that the Disciplinary Tribunal had no 
jurisdiction to enquire about the contra- 
vention of the Conduct Rules 1964. The 
argument is that Rule 2 (b) of the Dis- 
ciplinary Tribunal Rules was amended by 
G. O. Ms. 1543 dated 26-12-1966 to include 
“wilful contravention of A: P. Civil 
Services (Conduct) Rule, 1964” Prior to 
that, the definition of ‘misconduct’ did not 
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include any contravention of the Conduct 
Rules. The date on which the matter was 
referred to the Tribunal for inquiry, it 
could only inquire in relation to the mis- 
conduct defined as “criminal misconduct 
in the discharge of official duties” under 
Section 5(1) of the Prevention of Corrup- 
tion Act. 


24. In order to determine this con- 
tention, it is necessary to see the provi- 
sion of the Disciplinary Tribunal’s Act 
Section 
4 of the Disciplinary Tribunaľs Act en- 
joins upon the Government to refer to the 
Tribunal for inquiry and report such cases 
as may be prescribed, of allegations of mis- 
conduct on the part of Government ser- 
vants. As already stated, the term “pres- 
cribed” has been defined in Section 2(e) 
of the said Act as “prescribed by the 
Rules made under the Act”. Rule 3 of 
the Disciplinary Tribunal Rules reads: 


“3 (1) The Government shall, subject 
to the provisions cf Rule 4 refer to the 
Tribunal for enquiry and report under 
Section 4 of the Act: (a) cases relating to 
Government servants on a monthly salary 
of Rs. 180/- and above in respect of mat- 
ters involving misconduct; (2) The Gov- 
ernment may, subject ta the provisions of 
Rule 4, also refer to the ‘Tribunal any 
other case, of misconduct which they con- 
aes should be inquired into by the Tri- 


A reading of Rule 3 shows that clause 1(a} 
is applicable in cases of misconduct as de- 
fined in Rule 2(b) of the Rules. Sub-rule 
(2) of Rule 3 refers to misconduct other. 
than defined in Rule 2(b) which is evi- 
dent from the wording “any other case of 
misconduct”. The term ‘misconduct’ ap- 
pearing in clause (a) of sub-rule (1) and 
sub-rule (2) cannot be given the same 
meaning because sub-rule (2) specifically 
provides for “any other case of miscon- 
duct” which would be a misconduct other 
than defined in Rule 2(b) of the Rules. 
The argument therefore that charges 2 
and 3 which deal with contravention of 
R. 9 and sub-rules (7) and (8) of Rule 9 
of the Conduct Rules, 1964 could not have 
been referred to the Disciplinary Tribu- 
nal, fails. 


25. Having held that charge No. $ 
and a part of charge No. 3 have not been 
established, it remains to be considered 
whether this Court has jurisdiction to 
quash the order of dismissal. Reliance is 
placed by the learned Government Plea- 
der on State of Orissa v. Bidyvabhushan 
Mohapatra, AIR 1963 SC 779 and Railway 
Board, New Delhi v. Niranjan Singh, AIR 
1969 SC 966 and it is argued that even if 
the court comes to the conclusion that a 
particular charge has failed, it has no 
jurisdiction to quash the order of dismis- 
sal. The learned counsel for the petition- 
er argues that the Supreme Court cases 
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deal with cases where the charges held to 
be proved are by themselves substantial. 
In the instant case charges No. 2 and 3 
are merely technical and are not substan- 
tial like charge No. 1. The decisions of 
the Supreme Court therefore, it is argued. 
are not applicable and this Court has 
desedicon to quash the order of dismis- 


26. It is not necessary for us to en- 
ter into a discussion of this aspect of the 
case as the order of dismissal is liable to 
be quashed on other grounds. Admittedly 
while furnishing the petitioner with a 
copy of the report of the Tribunal, the re- 
commendation made by the Tribunal in 
regard to the punishment to be imposed 
upon the petitioner, was not supplied to 

The Supreme Court has held that fail- 
ure to supply the copy of the recommenda- 
tion made by the Enquiring Authority to 
the delinquent officer contravenes the pro- 
visions of the Art. 311 of the Constitu- 
tion inasmuch as such a failure would not 
afford reasonable opportunity to the de- 
linquent officer to make his dA 
tion. We have taken the same view 
two writ petns. Nos. 117 of 1966 D/- 8- 6 
1970 (Andh Pra) and 4699 of 1968 D/- 19- 
8-1970 (Andh Pra). In both these writ 
petitions the enquiring Authority was the 
Disciplinary Tribunal and according to 
the Disciplinary Tribunal Rules. a copy of 
the recommendation made by the Tribu- 
nal in regard to the punishment to be 
imposed on the delinquent officer was not 
furnished to the said officer. We have 
taken the view that .even in such cases 
there is a denial of reasonable opport- 
tunity to the delinquent Officer to make his 
representation on the Penalty proposed. 
We therefore quash the order of dismissal 
passed against the petitioner. This would 
not preclude the Government from pro- 
ceeding against the petitioner in accor- 
dance with law subject to our decision on 
charge No. 1 and part of charge No. 3 from 
the stage of show cause notice if they so 
chose. The writ petition is allowed with 
costs. Advocate’s fee Rs. 100/-. 


Petition allowed. 


o 
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(V 58 C 42) 
RAMACHANDRA RAJU J. 

K. Nagappa. Petitioner v. T. D. Krish- 
nasa and another. Respondents. 

Civil Revn. Petn. No. 622 of 1970, 
D/- 7-8-1970, against order of Chief Judge, 
Court of Small Causes. Hyderabad, D/- 
12-1-1970. 

(A) Houses and Rents — Andhra 
Pradesh Buildings (Lease, Rent and Evic- 
tion Control) Act (15 of 1960) S. 10(3)(a) 


KN/KN/¥F138/70/MVJ/B 


K. Nagappa v. T. D. Krishnasa (R. Raju J.) (Prs. 25-26)-[Pr. 1] A. P. 243 


(i)(b) — Bona fide requirement — Mean- 
ing of. 

Bona fide requirement of the landlord 
does not mean his absolute requirement 
without which it is impossible for him to 
fet on. Bona fide requirement is no 
other than reasonable requirement. The 
requirement of the tenant may be greater 
than that of the landlord but being the 
owner. so long as the right of private 
ownership is recognized by law the re- 
quirement of the landlord. so lonz as it 
is reasonable and bona fide and if it is 
for occupation and the requirement is not 
vitiated by any oblique motive intended 
to harass the tenant to extract more rent 
or otherwise to let out to some other 
tenant, and things like that, the require- 
ment of the landlord should be supreme. 

(Para 6) 

(B) Houses and Rents — Andhra 
Pradesh Buildings (Lease, Rent and Evic- 
tion Control) Act (15 of 1960), S. 10 (3) 
(a) (i) (b) — Word “instead” — Means in 
addition to and not in the alternative. 

The word “instead” used in the pra- 
vision can only mean in addition to and 
not in place of or as an alternative or as 
a substitute for the building already in 
occupation of the landlord. The landlord 
can require more than one building for his 
own occupation if he, bona fide requires it. 
Therefore it cannot be contended that a 
landlord who owns two houses one in his 
occupation and the other in the occupation 
of the tenant has to surrender to the 
tenant the house in his occupation if he 
wants the tenant to vacate the other build- 
ing. (Para 7) 

(C) Houses and Rents — Andhra 
Pradesh Buildings (Lease, Rent and Evic- 
tion Control) Act (15 of 1960), S. 10(3)(a) 
Ga) — Member of Joint Hindu Family 
— Application under — Maintainable. 

The Joint Hindu Family is a juridi- 
cal person and therefore where a build- 
ing belongs to such a family the require- 
ment of any member of it would be the 
requirement of the landlord. Therefore 
where a building is occupied by two bro- 
thers and they decide later that one of 
them alone should occupy the whole build- 
ing the other brother is without a build- 
ing for his own occupation and he can ap- 
ply under Section 10 (3) (a) (i) (a) of the 
Act in respect of another building belong- 
ing to the family. (1961) 1 Mad LJ 184, 
Followed. (Para 11) 
Cases Referred: Chronological Paras 
(1961) 1961-1 Mad LJ 184 = 74 

Mad LW 164. Kolandivelu Chettiar v. 
Koolayana Chettiar 9 

V. V. L. Narasimha Rao, for Petition- 
er; G. Balaparameswari Rao, for Respon- 
dents. 

ORDER: This revision petition arises 
out of proceedings taken by the two res- 
pondents herein under the Andhra Pra- 
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desh Buildings (Lease. Rent and Eviction 
Control) Act, 1960 (hereinafter referred to 
as the “Rent Control Act”). The two res- 
pondents are undivided brothers and they 
constitute a joint Hindu Family and are 
owners of a house bearing No. 65/66 (cor- 
responding to new Nos. 5-2-434. 435 and 
440) situate in Hyderbasti, Secunderabad. 
The building was let out to the petitioner 
herein on a monthly. rental of Rs. 100/- 
for residential purpose a long time ago 
i.e., the petitioner has been in occupation 
of the building as a tenant since the vear 
1948. The respondents have another 
building, situate in another locality called 
Pan Bazaar, of their own and they were 
using it for the residential purpose of both 
the respondents previously. On the ground 
that the respondents require the building 
let out to the petitioner also, for their own 
occupation they wanted him to vacate the 
building. When he did not do so the peti- 
tion under Section 10(3){a)(i)(b) of the 
Rent Control Act was filed by the respon- 
dents for evicting the petitioner and to 
put them in possession of the building on 
the ground that they bona fide reauire it 
for the occupation of the 2nd respondent. 
Both the Rent Controller and on appeal 
the learned Chief Judge, City Small Cau- 
ses Court, Hyderabad. fourd that the res- 
pondents bona fide require the building 
for the occupation of the 2nd respondent 
and accordingly the Rent Controller order- 
ed the eviction of the petitioner and that 
order was confirmed by the Chief Judge. 
City Small Causes Court. Hyderabad in 
the appeal. It is for questioning the cor- 
rectness of that order the tenant has pre- 
ferred this revision. 

2. The facts which are eifher not 
in controversy or have been established 
by evidence and accepted by the Courts 
below and which have not been contro- 
verted at the time of hearing of this peti- 
tion, are the following: In the vear 1948 
when the building in question was let out 
to the petitioner the Joint Family of the 
respondents consisted of the two brothers. 
namely, the respondents herein and their 
mother and the respondents were still 
young then and were unrnarried. Now 
both the respondents are married. The Ist 
respondent has his wife and five children 
while the 2nd respondent has his wife and 
four children. ‘The mother of the respon- 
dents who is a widow is also living with 
them. The house which they were occupy- 
ing consists of three rooms, a kitchen, a 
bathroom, a lavatory and verandah. The 
respondents 1 and 2 though continue as 
members of a joint family without any 
division they have separated in mess. 


3. Thus the family of the respon- 
dents has grown very much since the 
building in question was let out to the 
petitioner in the vear 1948. They are 
having a number of children and their 
mother also is living with them. They 
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are having separate messes and therefore 
they require separate kitchens. Under 
these circumstances the case of the res- 
pondents is that both the respondents with 
their families are unable to manage with 
the accommodation available in their pre- 
sent building and therefore they agreed 
between themselves that the 1st respon- 
dent with his family members should con- 
tinue to live in their present house and 
the 2nd respondent and the members of 

family should move into the build- 
ing in question. Therefore it is necessary 
that the petitioner should vacate the build- 
ing as it is required for the occupation of 
the 2nd respondent and the respondents 
require the building bona fide for their 
own occupation. 

_ 4 From the facts as stated above 
fit is absolutely clear that the respondents 
reasonably require the building in ques- 
tion for their own occupation and there- 
fore their requirement is bona fide. But 
the learned counsel. Sri V. V. L. Narasim- 
ha Rao has argued for the petitioner-ten- 
ant by laying great emphasis on the lan- 
guage used in the relevant provision of 
the Rent Control Act. He contended that 
as per the language used in Sec. 10(3) (a) 
(b) of the Act the landlord who has 
more buildings than one at a particular 
place cannot have for his own occupation 
more than one building and he can have 
for his own occupation only one or the 
other of those buildings and not more 
than one building and if he bona fide re- 
quires some other building which is not 
in his occupation he can have that build- 
ing only on surrendering to the tenant. 
if it is required by him, the building which 
is in his occupation. 

5. It is convenient to extract here 
the relevant provisions of Section 10 so 
far as they relate to residential buildings 
where the landlord can bona fide require 
his building for his own occunation even 
without any default or fault on the part of 
the tenant. Those provisions are Section 
oo and (b) and Section 10(3) 

o. : 

“S. 10(3)(a) A landlord may, subject 
fo the provisions of clause (d). apply to 
the Controller for any order directing the 
tenant to put the landlord in possession 
of the building: 

(i) in case it is residential building: 

(a) if the landlord is not occupying 
a residential building of his own in the 
city. town or village concerned and he re- 
quires it for his own occunation: 

- (b) if the landlord who has more 
buildings than one in the city. town or 
village concerned is in occupation of one 
such building and he bona fide requires 
another building instead, for his own oc- 
ecupation.” 

Section 10(3)(c) A landlord who is 
occupying only a part of a building whe- 
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ther residential or non-residential, may, 
notwithstanding anything in clause (a), 
apply to the controller for an order direct- 
fing any tenant occupying the whole or 
any portion of the remaining part of the 
building to put the landlord in possession 
thereof, if he requires additional accom- 
modation for residential, purposes or for 
the purpose of a business which he is car- 
rying on, as the case may be.” 

A reading of the above provisions would 
show that a landlord can bona fide re- 
quire his residential building for his own 
occupation if he is not occupying (1) a 
residential building of his own in the city. 
town or village concerned and he requires 
it for his own occupation, (2) the land- 
lord who has more buildings than one in 
the city and is in occupation of one such 
building and he bona fide requires ano- 
ther building instead. for his own occu- 
pation and (3) where the landlord of the 
building is only occupying a part of the 
building requires also the remaining por- 
tion of the building as additional accom- 
modation. 

6. Therefore in all these three 
classes of cases the landlord can ask the 
Rent Controller to evict the tenant and 
to put him in possession of the building 
if he requires it bona fide for his own oc- 
cupation. Thus though the main object in 
enacting the Rent Control Act is to bene- 
fit the tenants. as the preamble of the 
Act itself would show. the object of the 
Act is only to prevent unreasonable evic- 
tion of tenants. The provisions mention- 
ed above would also amply show that in 
enacting the Rent Control Act it is not 
the intention of the Legislature to put un- 
reasonable restrictions in the use of their 
buildings by the landlords and the inten- 
tion of the Legislature is clear that when- 
ever a building is required for the bona 
fide use of the landlord he can always ap- 
proach the Rent Controller to evict an un- 
willing tenant and to put him in posses- 
sion of the building. Bona fide require- 
ment of the landlord does not mean abso- 
lute requirement of the landlord without 
which it is impossible for the landlord to 
get on. Bona fide requirement is no other 
than reasonable requirement. The requi- 
rement of the tenant may be greater than 
that of the landlord, but being the owner, 
so long as the right of private ownership 
is recognised by law. the requirement ofp 
the landlord. so long as it is reasonable 
and bona fide and if it is for his own oc- 
cupation and the requirement is not vitiat- 
led by any oblique motive intended to 
harass the tenant to extract more rent or 
otherwise to let out to some other tenant 
and things like that the requirement of 
the landlord should be supreme. 

7. As already seen above it was 
concurrently found by both the Courts 
below and it cannot be doubted that the 
building in question is reasonably requir- 
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ed for the use of the 2nd respondent. The 
learned counsel for the petitioner laid 
great stress on the word “instead” in clause 
(b) of Section 10(3)(a){i) of the Rent Con- 
trol Act to contend that in spite of any- 
thing else when the landlord has more 
buildings than one when he is in occupa- 
tion already of one such building he can 
require for his own occupation another 
building only instead (the stress is mine) 
i.e. in place of or as an alternative or as 
a substitute for the building which is al- 
ready in his occupation. According to him 
there is no provision in the Rent Control 
Act enabling a landlord to require another 
building of his own for his own occupation 
when he is already in occupation of a 
building of his own. I do not think this 
would have been the intention of the 
Legislature as in the present case when 
the requirement of the landlord for accom- 
modation increases very much and when 
he is owning more than one building and 
not one of these buildings is reasonably 
sufficient for his own occupation there is 
no reason why he should not require and 
occupy one more building in addition to 
the one already in his occupation. From 
the objects and the scheme of the Act it 
does not appear that would have been the 
intention of the Legislature. In my opi- 
nion that the word “instead” used in the 
above provision. in the context, can only 
mean in addition. In this view of the 
matter the landlord can require more ‘than 
one building for his own occupation if he 
bona fide requires it. 


8. Even assuming that the view ex- 
pressed above cannot be capable of ac- 
ceptance in construing the clause (b) of 
Section 10(3)(a)(i) of the Act. I think even 
clause (a) of Section 10(3)(a)(i) can be 
made applicable to the facts of this case. 
As per the provision made in that clause 
if the landlord is not occupying a residen- 
tial building of his own in the city, town 
or village concerned and he requires it 
for his own occupation he can apply to 
the Rent Controller for an order directing 
the tenant to put him in possession of the 
building. It may be urged in this case 
that the landlord is already occupying a 
residential building of his own in the city. 
But it cannot be said so having regard to 
the facts of this case. In this case the 
owner of the building in question is a 
joint Hindu Family consisting of two bro- 
thers, namely, the respondents 1 and 2 
herein. The joint Hindu Family being a 
juridical] person where a building belongs 
to such a family the requirement of any 
member ofit would be the requirement of 
the landlord. Here the 2nd respondent re- 
quires the building in question for the 
occupation of himself and the members of 
his own family. As per the arrangement 
entered into between him and his bro- 
ther. the Ist respondent, the latter and 
the members of his family are to occupy 
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the present building which is said to be 
in the occupation of the landlord. If that 
is so, there is no building for the occupa- 
tion of the 2nd respondent and the mem- 
bers of his family. In which case it means 
the building is required by the 2nd res- 
pondent and he cannot be said to be oc- 
cupying a residential building of his own. 
In this view of the matter also I am of 
opinion that the tenant is liable to be evict- 
ed from the building in question. It may 
be noted that the petition before the Rent 
Controller was filed both under clauses 
(a) and (b) of Section 10(3)(a)(i) of the 
Rent Control Act 

9. A similar view was taken in a 
single Judge decision of the Madras High 
Court in Kolanadivelu Chettiar v. Koola- 
yana Chettiar, (1961) 1 Mad LJ 184. The 
learned Judge, Mr. Justice Venkatadri 
who decided that case was considering the 
matter under Section 7 (3) (a) of the 
Madras Buildings (Lease and Rent Control) 
Act, 1949 which is similar to the present 
Section 10 (3) (a) ©) (a) of the Rent Con- 
trol Act. Secton 7 (3) (a) is as follows:- 

“A landlord may, subject to the pro- 
visions of clause (d), apply to the Control- 
ler for an order directing the tenant to 
put the landlord in possession of the 
building :— 

@ in case it is a residential build- 
ing, if the landlord requires it for his own 
occupation and he is not occupying a re- 
sidential building of his own in the city. 
town or village concerned”. 

10. The facts there are: The land- 
lord has got three other buildings besides 
the building in question. The reasons for 
eviction as allezed in his petition are that 
the second son of the landlord is married 
and he wants to set up for his son an in- 
dependent family of his own and for the 
said purpose he requires the building for 
the occupation of his sons and his person- 
al use. Under those circumistances the 
learned Judge held that the landlord is 
entitled to apply under that provision for 
eviction of the tenant on the ground that 
he requires the building for establishing 
a separate residence for his son and the 
fact that the son is living in the joint 
family house cannot be a bar to the main- 
tainability of the application. 


11. In the present case also even 
assuming that at the time the eviction 


petition was filed the 2nd respondent was 0 


living alonz with the Ist respondent in 
the same building which was in their oc- 
cupation, when they were having separate 
mess and the building which was in their 
occupation was not at all sufficient for 
the purpose of the members of both the 
families and it was agreed between them- 
selves that the Ist respondent alone should 
occupy the building which was already 
in their possession it could only mean that 
the 2nd respondent was without a build- 
ing for his own 


occupation. Being a 
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member of the Joint Family he is also a 
landlord for the buildinz in question and 
being a landlord as he has no building 
of his own he is entitled as provided 
under Section 10 (3) fa) (i) (a) of the 
Rent Control Act to apply to the Rent 
Controller for an order evicting the ten- 
ant and to put him in possession of the 
building. . 

2. It may also be added that the 
building now required to be vacated by the 
petitioner also appears to be of similar 
accommodation as the one now in the ac- 
cupation of the respondents and therefore 
it cannot also be said that even that will 
be sufficient for the purpose of both the 
respondents. 

13. Therefore the petitioner has 
rightly been ordered ta be evicted from 
the buildinz. Accordingly * there are no 
merits in this revision petition and it is 
dismissed with costs. Time granted for 
the petitioner to vacate the buildingis two 
months. 

Revision dismissed. 


‘AIR 1971 ANDHRA PRADESH 246 
(V 58 C 43) 
VENKATESWARA RAO, J. 

Nandigama Venkata Krishna Rao. Ap- 
pellant v. Mullpudi Ganeswara Rao. Res- 
pondent- 


A. A- A. O. No. 14 of 1969 D/- 3-7-1970 
against order of Dist. J. West Godawari, 
Eluru. D/- 2-9-1968. 

(A) Civil P. C. (1908), S. 96 — The 
unilateral act of the decree-holder of get- 
ting full satisfaction in the decree record- 
ed without notice to the judgment-debtor 
does not deprive the judgment-debtor of 
his statutory right to prefer appeal 
against the order with which he feels 
aggrieved. (Para 4) 

(B) Limitation Act (1908), S. 15 — 
While computing limitation for an appli- 
cation for execution, the decree-holder is 
not entitled to exclude the time spent in 
prosecuting an appeal or second appeal 
against a claim suit under O. 21, R. 63 
when there was no order or injunction 
restraining him from filing execution ap- 
plication. AIR 1959 SC 198, Followed. 

: (Para 6) 

The reason is that for excluding time 
under this section it must be shown that 
the institution of the suit in question had 
been stayed by an injunction or order. 

(Para 8) 

(C) Civil P. C. (1908), O. 41, R. 5 (D) 
—— An appeal does not aperate as stay of 
proceedings in execution. (Para 7) 


Cases Referred: Chronological Paras 
(1959) ATR 1959 SC 198 (V 46) = 
1959 SCR 1287, Siraj-ul-Hagq v. S. C. 
Board of Waat U. P. 
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(1958) AIR 1958 Mad 21 (V 45). 
Chennammal v. Chennappa 6 
(4915) AIR 1915 Mad 756 (2) (V 2) = 
27 Mad LJ 734, Doraisami Reddi v. 
Venkatachalam Pillai 6 
G. Balaparameswara Rao and E. S. 
Ramachandra Murty, for Appellant; M. 
Suryanarayana Murthy and K. Subba 
Raju, for Respondent. 


JUDGMENT: This appeal, which ari- 
ses out of execution proceedings is direct- 
ed against the judgment in A. S. No. 3/68 
on the file of the District Judge, West 
ee The decree-holder is the appel- 


2. The appellant filed O. S. No. 
153/55 against the respondent for reco- 
very of money in the Court of the District 
Munsif, Tanuku. During the pendency of 
that suit. he got some immovable proper- 
ties attached before judgment as belong- 
ing to the respondent. The father of the 
respondent intervened with a claim re- 
garding item 1 of the attached property 
alleging that it had fallen to his share at 
a family partition with his son. That claim 
having been rejected, he filed O. S. 11/57 
under Order 21 Rule 63 C. P. C. and ob- 
tained an injunction on 21-5-1957 restrain- 
ing the decree-holder from proceeding 
with execution against item 1 of the at- 
tached property pending disposal of the 
suit. That suit was decreed on 13-8-1959. 
The decree-holder carried the matter in 
appeal to the Disctrict Court in vain and 
the second appeal preferred by him to the 
High Court also shared the same fate as 
it was dismissed on 10-12-1965. During 
the pendency of those proceedings. the 
claimant settled all his properties includ- 
ing item 1 of the attached property in 
favour of his daughter-in-law reserving 
for himself a life estate. The settlee 
died on 23-11-63 and the father of the 
judgment-debtor also passed away on 5- 
8-66 with the result that the disputed pro- 
perty also devolved upon the judgment- 
debtor by inheritance. The appellant 
once again applied for execution against 
the same item of property in E. P. 438/66 
on 27-8-66. This petition was resisted by 
the respondent who filed counter contend- 
ing inter alia that it is barred by limita- 
tion not having been filed within 3 years 
from the date on which the prior E. P. 
318/56 was dismissed. The court of first 
instance held that the petition in so far 
as it relates to dispute property (item 1 
of the attached property) is in time on the 
ground that the time ‘during which O. S. 
11/57 and the appeals preferred against 
the judgment and decree therein were 
pending. has to be excluded computing 
the period of limitation in view of the 
provisions of Section 15 of the Limitaton 
Act, which will hereinafter be referred to 
as the ‘Act’. The execution petition was 
thereafter adjourned for settlement of 
terms to 11-9-67. In the meanwhile, one 
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Satyanarayana. who appears to have 
entered into a contract with the judg- 
ment-debtor to purchase the dispute pro- 
perty deposited Rs. 3.759-71Ps. into the 
executing Court and that Court recorded 
full satisfaction in the decree on 30-10- 
1967 as requested by the decree-holder. 

e respondent thereafter preferred an 
appeal to the District Court, West Goda- 
vari against the decision of the first Court 
negativing the plea of limitation. The 
learned District Judge allowed this Ap- 
peal as. according to him, Section 15 of 
the Act is not at all attracted to the case 
since it was ultimately found in the pre- 
vious proceedings that the judgment- 
debtor had no title to the property that 
was sought to be proceeded against by 
the decree-holder in execution. Hence 
this second Appeal. 


3. It is contended for the decree: 
holder that the appeal itself to the Court 
below was incompetent as full satisfac- 
tion was entered in the decree even 
before the date of the institution of that 
appeal and that, in any view the learned 
District Judge went wrong in his conclu- 
sion that he is not entitled to the benefit 
of Section 15 of the Act. 


4, The plea that the appeal itself 
to the Court below was incompetent is 
raised for the first time in the course of 
arguments before this Court. No explana- 
tion is forthcoming as to why this objec- 
tion was not raised during the. pendency 
of the appeal before the learned District 
Judge. Even otherwise, there does not 
seem to be any merit in this contention. 
There is nothing on record to show that 
the decree-holder had taken out notice to 
the respondent on the application which 
he made to the executing Court for enter- 
ing up full satisfaction in the decree or 
that the respondent otherwise became 
aware of the same. The unilateral act of 
the decree-holder in getting full satisfac- 
tion recorded in the decree behind the 
back of the respondent and without his 
knowledge cannot have the effect of 
depriving the latter of his statutory right 
to prefer an appeal against the decision 
with which he felt aggrieved. Learned 
counsel for the appellant has not been 
able to refer me to any authority in sup- 
port of his contention that when once 
full satisfaction is entered in a decree, 
the judgment-debtor has no right of ap- 
peal against the order of the executing 
Court even if he has no knowledge of the 
recording of'full satisfaction. The objec- 
tion against the tenability of the appeal 
to the Court below cannot, therefore, be 
sustained. 


5. The next and more important 
question for consideration is whether, in 
the circumstances of the case, the appel- 
lant can call in aid Section 15 of the Acfé 
and if so, whether he is entitled to have 
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not only the time during which the in- 
junction granted in O. S. 11/57 was sub- 
sisting but also the time during which 
the appeal and the second appeal pre- 
ferred from the decision in that suit were 
pending, excluded while computing the 
period of limitation for making the ap- 
plication for execution. Section 15 lays 
down that in computing the period of 
limitation for any suit or application for 
the execution of a decree the institution 
or execution of which has been stayed by 
injunction or order, the time of the con- 
tinuance of* the injunction or order, the 
day on which it was issued or made, and 
the day on which it was withdrawn, shall 
be excluded. The effect of the injunc- 
tion which the father of the respondent 
obtained in O. S. 11/57 was to suspend or 
stay the execution that was then being 
taken out by the decree-holder against 
Item 1 of the property which he attached 
before judgement but only for so long as 
that suit was pending. The moment that 
suit was disposed of, the decree-holder 
was free to proceed further with execu- 
tion against the dispute property if he 
was otherwise entitled to do so. This 
course was, however, net open to him as 
the claimant's title to the dispute property 
was upheld in O. S. 11/57 and the decision 
rendered in that suit was confirmed in 
appeal as well as the second appeal. 
When; as a result of the decision in those 
proceedings, it transpired that the judg- 
ment-debtor had no title to the dispute 
property, there was nothing more for the 
decree-holder to proceed against in execu- 
tion. So, there was no question of his 
asking for revival of E. P. 318/56 or filing 
a fresh. petition for taking out execution 
against the same items of property and 
seeking, for that purpose, exclusion of 
the time spent by him in prosecuting the 
appeal and the second appeal preferred 
against the decision in O. S. 11/57, as 
provided in Section 15 of the Act. Sec- 
tion 15 is. therefore, totally out of place 
in this case as was rightly pointed out by 
the learned District Judge. It can be 
invoked if only proceedings in execution 
are stayed by an injunction or order and 
execution is once again proposed to be 
taken against the self-same property after 
the stay is vacated and not otherwise. 


6. Even, otherwise, the correct- 
ness of the decision arrived at by the 
Court below cannot be assailed as the 
period that could be excluded for the 
purpose of limitation is only that during 
which the injunction was in force and 
not the time that was spent in prosecut- 
img the appeal and the a appeal also 
against the judgment in O. S. 11/57. It 
was, however, argued that the ‘appeal and 
the second appeal preferred by the 
decree-holder, being only proceedings in 
continuation of the suit filed under O. 21, 
Rule 63, Civil P. C., the injunction grant- 
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ed by the trial Court in O. S. 11/57 should 
be deemed to have been subsisting right 
upto the date on which the second appeal 
was disposed of and that, in this view. 
he would be entitled to exclude not only | 
the time during which the injunction was 

subsisting but also the time spent by him 


in prosecuting the appeal and the second 


appeal, while computing the period of 
limitation for filing the execution peti- 
tion. Chennammal vV. Chennappa, 
AIR 1958 Madras 21 is relied upon in 
support of this contention. Basheer 
Ahmed Sayeed, J. (as he then was) held 
in that case: 

“For an application to execute the 
decree the time that lapsed in the pro- 
ceedings by the obstructor in the shape 
of a suit as also the appeal would be 
available to the decree-holder for the 
suit and the appeal which has been filed 
by the obstructor should be construed 
and considered only as a continuation of 
fhe execution proceedings the claim, the 
suit and the appeal having arisen. all out 
of the same execution proceedings.” 


This decision no doubt appears to lend 
support to the stand taken by the learn- 
ed counsel for the appellant; but there is 
an earlier Bench decision of the same 
High Court in Doraisami Reddi v, 
Venkatachalam Pillai, 27 Mad LJ 734 = 
(AIR 1915 Mad 756 (2)), which is binding. 
on this Court for the reason that it was 
rendered long prior to 1956 and which 
seems to provide a complete answer to 
the contention raised on behalf of the 
decree-holder. It was clearly pointed 
out in that case that the period during 
which there was no injunction restraining 
a suit could not be excluded even though 
the decree cancelling the injunction was 
set aside by the appellate Court. That 
Case arose out of an inter-pleader suit 
filed by a tenant. The trial Court grant- 
ed an injunction on 5-5-1906 restraining 
one of the parties to the suit from collect- 
ing the rent due from the tenant. 
injunction stood vacated on 3-11-1906 as 
a result of the decision of the appellate 
Court that the suit itself was liable to be 
dismissed for misjoinder of parties and 
causes of action. The High Court, bow- 
ever, set aside this decision of the first 
appellate Court on 22-10-1909 and re- 
manded the matter. 


In those circumstances if was con- 
tended that the order of the District 
Munsif, was revived and the injunction 
must be deemed to have been in force 
between the date of the District Munsif’s 
decree and that of the order of the High 
Court. This contention was negatived: by 
their Lordships observing: 


“In the first place, the order of re- 
mand by the High Court is not tanta- 
mount to the issue of an injunction. In 
the second place, there was nothing to 
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prevent the plaintiff from suing between 
May 1906 and October, 1909. He cannot 
claim to exclude in his favour the time 
during which no injunction was in force 
against him. We therefore hold that Sec- 
tion 15 of the Limitation Act is not avail- 
able to the respondent.’ 


Further, simply because the suit and 










spent in prosecuting those proceedings 
could be excluded while computing the 


during the pendency of the proceedings. 
otwithstanding the plain and unambi- 
guous language contained in Section 15 
f the Act that the time during which 
the injunction or order continued to re- 
main in force alone could be excluded 
while computing the period of limitation 
for an application for execution. 

T. Mr. Balaparameswari Rao, then 
argued that the decree passed in O. S. 11/ 
57 as also that of the appellate Court in 
that matter should be deemed to consti- 
tute an ‘order’ whithin the meaning of 
Section 15 of the Act staying execution 
of the decree and that in this view, either. 
the appellant is entitled to exclude the 
time spent by him in prosecuting the ap- 
peal and the second appeal against the 
decision in O. S. No. 11/57. I am, how- 
ever, not impressed with this contention. 
As already stated, item 1 of the attached 
property could not be proceeded against 
by the decree-holder in execution 
after the claim suit - was decreed. 
If he desired to take out execution against 
other properties. if any, belonging to the 
fudgment-debtor, nothing prevented him 
from. doing so even during the pendency 
of O. S. 11/57. It cannot, therefore, be 
said that the decree made in O. S. 11/57 
and confirmed in the appeal and the 
second appeal which he preferred from 
it constituted an impediment in the way 
of the decree-holder from proceeding 
further with execution. Further, an ap- 
peal does not operate as stay of proceed- 
ings in execution as can be seen from 
Order 41, Rule 5 (1), Civil P. C. and so, 
the mere fact that the decree-holder chose 
to challenge: the decision in O. S. 11/57 
by preferring an appeal and thereafter 
a second appeal would not entitle him to 
ask for exclusion of the time which he 
spent in prosecuting those appeals while 
computing the period of limitation of 
E. P. 438/66. 

8. Reference may also be made in 
this context to Siraj-ul-Haq v. S. C. Board 
of Waaf, AIR 1959 SC 198, in which it 
was pointed out by their Lordships of 
the Supreme Court that it is plain that, 
for excluding the time under Section 15 
of the Limitation .Act, it must be shown 
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that the institution of the suit in question 
had been stayed by an injunction or 
order; that in other words, the section 
requires an order of an injunction which 
stays the institution of the suit. But, as 
already stated, the pendency of the ap- 


. peal and the second appeal against the 


judgment in O. S. 11/57 did not operate 
to stay the execution of the decree which 
the appellant obtained against the respon- 
dent. It is, therefore, clear that the 
decree-holder was at best entitled only 
to exclude the time during which there 
was an injunction -restraining him from 
proceeding with execution azainst ge 1 
of the attached properties. But E. P. 438/ 
66 would be out of time even if the period 
during which the injunction was in force 
is excluded, on the assumption that Sec- 
tion 15 of the Act is applicable tə this 
case. In either view therefore, the Court 
below was right when it held that 
E. P. 438/66 is barred by time. 

9. In the result, the appeal - fails 
and is accordingly dismissed but with- 
out costs in the circumstances. No leave. 


Appeal dismissed. 
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N. KUMARAYYA C. J.: The ques- 
tion that falls for determination in this 
writ appeal is whether the notification 
duly made under Section 4 of the Land 
Acquisition Act must be held as void and 
liable to be quashed for the mere reason 
that it embodies at its end the direction 
of the Government issued in exercise of 
its powers under Section 17 (4) to the 
effect that the provision of Section 5-A of 
the Act shall not apply to the case, 
which direction is now held to be un- 
warranted in law as Section 17 did not 
apply at all to the facts of the ease. 


We may here extract the notification 
made under Section 4 which reads thus: 


“Whereas it appears to the Govern- 
ment of Andhra Pradesh that the land 
specified below is needed for publie pur- 
pose, to wit for the construction of a 
building for Badruka College of Com- 
merce and Arts, Kachiguda, Hyderabad, 
notice to that effect is hereby given to all 
whom the provisions of Section 4 (1) of 
the Land Acquisition (Amendment) 
Act XXXVII of 1923...... and the Gover- 
nor of Andhra Pradesh, hereby authorises 
the Special Deputy Collector, Land Ac- 
quisition, Hyderabad District, his staff 
and watchmen to exercise the powers 
conferred by Section 4 (2) of the Act. 
Under Sub-section 4 of Section 17 of the 
Act, the Governor of “Andhra Pradesh, 
directs that in view of the urgencies of 
the case the provisions of Section 5A of 
the Act shall not apply to this case. 

x x x x x” 


Jt is manifest that the above 
notification as published is but an amal- 
gam of a notification under Sec- 
tion 4 and a direction under Section 17 (4) 
of the Land Acquisition Act. Whereas 
the first two parts of the notification are 
concerned with Section 4 (1) and (2) res- 
pectively, the province of the last part 
is altogether different for it contains a 
direction by the Government as contem- 
plated by Section 17 (4) that Section 5-A 
which relates to hearing of objections, 
making inquiry and decision on the objec- 
tions shall not apply. The question of 
raising objections and making inquiry 
cannot arise unless a valid notification 
has been made under Section 4 of the 
Act. Publication of notification is thus 
condition precedent for raising objections 
which have to be necessarily raised within 
thirty days from the date of notification. 
So then the application of Séction 5-A 
must only be an aftermath of issuance of 
notification. The Government may, by 
its direction in cases coming under sub- 
sections 1 and 2 of Section 17, dispense 
with the wequiremnent of Section 5-A 
under the provisions of Section 17 (4). 
The occasion therefor arises only in the 
event of a valid notification under Sec- 
tion 4 being made. It is therefore clear 
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that Section 4 notification is neither 
dependent on nor affected by any irregu- 
lar or legal exercise of power under Sec- 
tion 17 (4). If the direction under Sec- 
tion 17 (4) is bad its invalidity cannot 
therefore affect or invalidate the said 
notification though it may vitiate the 
proceedings taken later, i.e., under Sec- 
tion 6 and succeeding sections. In this 
premises the question is if the direction 
under Section 17 (4) is contained in the 
same notification as under Section 4, 
though at the end. can the whole moti- 
fication become bad? The answer must 
be in the negative. As already noticed 
the notification under Section 4 (1) is con- 
tained in the earlier part. The need of 
acquisition is shown as for public pur- 
pose. A notification under Section 4 (1) 
has to issue when the land is likely to be 
needed for,,public purpose. Wo illegality 
therefore can be attached to such notifi- 
cation. The notification as made under 
Section 4 (1) is thus perfectly valid. Such 
a notification is complete when it is thus 
expressed and the Jand is determinately 
Stated or deseribed. The notification as 
Made in the first part of the publication 
is, in point of fact, complete and stands 
by itself. Then again the second part of 
the publication is distinct and separate 
from the first part of publication. Tt 
seeks to advance the cause of sub-sec. (2) 
of Section 4 and the Government for 
that purpose has thereby authorised the 
special Deputy Collector, his staff and 
watchman to exercise powers under Sec- 
tion 4 (2). Thus this part of the publica- 
fion in the Gazette is distinct from the 
notification under Section 4 (1) contained 
therein and cannot therefore affect the 
said notification even if there be some 
irregularity therein. It is not the case 
of any of the parties either that the 
authorisation is vitiated. The only objec- 
tion is to the last part of the publication, 
namely, exercise of powers under Sec- 
tion 17 (4) which is bad in law. This 
part again must stand or fall by itself 
without affecting the earlier parts of the 
publication as it is distinct by itself and 
con 
nection with the earlier parts. Notwith- 
standing this clear situation the learned 
counsel contends that if one portion of the 
publication is held to be void, the whole 
publication must be held to be invalid 
and hence it should be concluded that 
there was no valid notification under 
Section 4 (1) of the Act. It passes our 
comprehension how the last part of the 
publication which is a direction under 
Section 17 (4) can at all affect the noti- 
fication contained in the first part of the 
publication which is quite in accord with 
law. If Section 4 (1) notification is in 
order, merely because the direction under 
Section 17 (4) has also been embodied in 
the latter portion of the publication the 
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jnotification which is unaffected by such 
direction cannot become invalid. The 
latter portion cannot vitiate the former 
as both the portions are distinct and 
separate. They are in point of fact 
severable. Jt is not possible to say that 
the latter is so inextricably intermixed 
with. the former that it cannot be detach- 
ed or separated. In these circumstances, 
it is not possible to hold that, by reason 
of any infirmity in the proceedings taken 
after the notification, the notification 
under Section 4 (1) itself becomes void or 
is Hanie to be quashed. Only the objec- 
tionable portion, which. suffers from any 
lezal infirmity., has to be quashed. That 
is what exactly our learned brother. 
Ramachandra Rao J- has done in this 
case. 


2. The learned counsel for the ap- 
pellant, Mr. B. P. Jeevan Reddy, refers 
to the decisions of the Supreme Court in 
Sarju Prasad v. State of U. P. (ATR 1965 
SC 1763), Raja Anand v. State of U. P- 
(AIR 1967 SC 1081) and the decision of 
this Court in Ramalakshmamma v. State. 
(AIR 1967 Andh Pra 280). He also con- 
tends that there is a conflict between the 
decision in Mallah v. Govt. of A. P. 
(1969) 1 Andh Pra LJ 71 and (AIR 1967 
Andh Pra 280). We have given careful 
consideration to this submission. The 
decision in (1969) 1 Andh Pra LJ 71 is 
in fact followed by our learned brother, 
Ramachandra Rao. J. Para (22) of the 
judgment in (AIR 1967 SC 1081) does not 
advance the case of the appellant for 
nowhere in that judgment has it been 
said that Section 4 (1) notification itself 
becomes invalid by reason of the wrong 
application of Section 17 and dispensing 
with the enquiry. All that has been held 
therein was— 


“The State. Government has no furis- 

diction to apply the provisions of Sec. 17 

' (1) and (4) of the Act to the land in dis- 

pute and to order that the provisions of 

Spee a of the Act will not apply fo 
e P” 


Of course, further proceedings in that 
case were held to be invalid on account of 
the fact that the State Government had 
no jurisdiction to order the Collector to 
take over possession of the land. There 
is nothing to suggest that the notication 
under Section 4 itself has been held vitiat- 
ed. On the other hand the extent to 
which the publication was quashed has 
been expressly stated. Para 23 specifi- 
cally refers to the quashing of the nofi- 
fication by which “the Governor had ap- 
plied Section 17 (1) and (4) to the land 
in dispute and directed that the provisions 
of Section 5A of the Act should not ap- 
ply to the land” It necessarily follows 
that their Lordships did not intend to nor 

they quash the notification so far as 
it related to Section 4 (1). 
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The facts in (AIR 1965 SC 
1763) “have no parallel in this case; for 
the argument therein was that the land 
being partly arable and waste and partly 
not being arable, Section 17 could be 
validly invoked and Section 5A enquiry 
could be consequently dispensed with. 
Which part of the land was arable, which 
part was not arable or waste was not 
specifically stated in the notification. In 
such circumstances, it was held that the 
notification cannot be partly upheld and 
partly quashed. This decision does not 
advance the argument of the learned 
counsel in this case. 

4. The decision in (AIR 1967 
Andh Pra 280} also does not expressly 
deal with the quashing of Section 4 (1) 
notification. In our judgment the case 
in (1969) 1 Andh Pra LJ 71, has been 
correctly decided. , 

5. We therefore find no merits in 
this appeal. It is accordingly dismissed. 
Appeal dismissed. 
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- D. Balakrishnamurthy and others, 
Petitioners v. Manasani Veeranarssaiah 
a: Narasimha and another, Respon- 
ents. 


C. R. Ps. Nos. 1490 and 1849 of 1968, 
D/- 6-7-1970, from order of the Court of 
Poor Controller, Secunderabad, D/- 13-2- 


(A) Houses and Rents — Andhra 
Pradesh Buildings (Lease, Rent and Evic- 
tion Control) Act (15 of 1960), Sec. 23 — 
Section 23 enables tenant or sub-tenant to 
attack decree for eviction only on grounds 
of fraud or collusion and on no other 
ground. {Para 5) 


(B) Houses and Rents — Andhra 
Pradesh Buildings (Lease, Rent and Evic- 
tion Control) Act (15 of 1960), S. 10 — 
A consent decree for aen is not with- 

out jurisdiction — (X-Be Civil P. © 
(1908). O. 23, R. 3) — On fie: Maxims). 
AIR 1970 SC 794, Explained & Applied: 
AIR 1970 SC 838 & AIR 1966 SC 346, 
Distinguished. -(Para 8) 


Although Court’s jurisdiction to pass 
decree for eviction depends on proof of 
One or more of grounds specified in Sec- 
tion 16, satisfaction of Court for decreeing 
eviction need not be an exclusive product 
of contested proceeding. If at some stage 
the Court applies its mind to the question, 
and there is material on record to pass 
order of eviction in terms of compromise 
between parties, one can postulate that 
Court was satisfied about the necessary 
grounds for eviction. (Paras 8, 14) 


CO/CO/B2/71/HGP/C. ; 
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Court can also act on compromises in 
such cases because of the maxim that 
every person is presumed to act in 
furtherance of his own interest so as to 
promote it. (Para 17) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 794 (V 57) ‘=: 
1970 Ren CR 375, Ferozi Lal v. 
Man Mal 
(1970) AIR 1970 SC 838 (V 57) = 
1969-2 SCR 1048, Kaushlya Devi i 
_v. K. L. Bansal IL 
(1966) AIR 1966 SC 346 (V 53) = 
1965-3 SCR 829, S. Asia Industries 
v. Sarup Singh 


K. Venkatachar for N. S. Murdikar, 
for Petitioner in C. R. P. No. 1490 of 1968 
and for Respondents in C. R. P. No. 1849 
of 1968; M. Surya Gupta, for Respondent 
in C. R. P. No. 1490 of 1968 and for Peti- 
tioners in C. R. P. No. 1849 of 1968. 


ORDER :—In Rent Control Case 
No. 577 of 1963 on the file of the Rent 
Controller, Secunderabad. an application 
for the eviction of the tenant under Sec- 
tion 10 of the Andhra Pradesh Buildings 
(Lease, Rent and Eviction Control) Act, 
1960 (hereinafter referred to as ‘the Act’) 
was granted. The order of eviction re- 
lates to the non-residential premises bear- 
ing Door Nos. 87-B-1 and 87-A situate af 
Sarojinidevi Road, Secunderabad. The 
Landlords petitioners based their applica- 
tion for eviction on the allegation. of 
wilful default in payment of rent. sub- 
letting of the premises without the per- 
mission of the landlords. and the user of 
the premises in a manner inconsistent 
with the purpose of the lease. The ten- 
ant, who was the sole respondent in the 
application, raised several pleas in his 
answer to the petition. He denied that 
there was a sub-lease and asserted that 
he himself was carrying on business in 
the premises in the name and style of 
“Rio Cafe” and that the alleged sub-ten- 
ant was no other than his agent who was 
assisting him in the business. It was 
also stated that in the premises Door No. 
87-A, business in the name of the ‘Dio 
laundry’ was being carried on by the ten- 
ant himself with the assistance of a 
washerman. The tenant also denied the 
other material averments in the petition 
including the one about the wilful default 
in the payment of rent. The contesting 
parties appear to have adduced evidence 
in support of their respective pleas. It 
would appear that the landlords-peti- 
tioners let in evidence of applications to 
and transactions with the Commercial 
Tax Department, which’ tended to show 
that the hotel business run in the pre- 
mises was solely on account of persons 
other than the tenant on their own ac- 
count, Oral evidence also appears to have 
been adduced by the parties. 
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2. Nearly three years after the 
presentation of the petition, the parties 
entered into a compromise as a result of 
which memo of compromise was submitt- 
ed to the Court. Thereupon, the court 
directed eviction of the tenant after the 
expiry of the time fixed by the parties in 
the memorandum of compromise. Execu- 
tion of the order of eviction was sought 
by the landlords who succeeded in obtain- 
ing possession from sub-tenant other than 
ieee in C. R. P. No. 1480 of 

3. The respondent, who claims, to 
be the sub-tenant in respect of a ‘pan 
shop’ within the premises, resisted the 
proceedings for delivery of possession on 
the ground that the eviction order passed 
on the consent of the landlords and the 
tenant, is a nullity and is consequently 
mot executable. The obijector’s petition, 
E. A. No. 217 of 1966 was considered by 
the Rent Controller along with the peti- 
tion for delivery of possession, E. P. 
No. 86 of 1966. While disallowing the 
objection of the sub-tenant, the Rent 
Controller, mevertheless, negatived the 
prayer for execution. There are, there- 
fore, two revision petitions preferred to 
this Court, C. R. P. No. 1490 of 1968 by 
the landlords and C. R. P. No. 1849 of 
1968 by the sub-tenant. The landlords 
and the sub-tenant will hereinafter be 
referred to as the petitioners and the res- 
pondents respectively. 

4. On behalf of the petitioners. 
the contention is that Section 23 of the 
Act precludes the order of eviction being 
questioned by the sub-tenant except on 
the ground of fraud or collusion. The 
order of eviction obtained against a 
tenant is effective against the sub-tenants 
as well although they are not eo nomine 
parties to the proceedings: and the only 
ground on which the ordér made against 
the tenant can be impeached is that it is 
vitiated by fraud or collusion. Counsel 
submits that the lower Court did not up- 
hold the plea of collusion, and, therefore, 
the enforceability of the order of eviction 
is beyond dispute. The terms of Sec. 23 
are quite clear. The intention of the 
legislature is to ‘treat the proceeding 
against the tenant as equally effective 
against the sub-tenant. In a proceeding 
for eviction, the tenant represents the 
sub-tenants as well: and the order for 
eviction, when made against a tenant, is 
conclusive against persons deriving their 
interest from him. The derivative interest 
of the sub-tenant is adequately protected 
by the provision that it is open to him to 
attack the order by proving fraud or 
collusion. š 

5. In the case on hand, the Rent 
Controller was of opinion that it was un- 
necessary to go into the question of fraud 
or collusion alleged by the sub-tenant. 
Accordingly there was no finding on that 
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aspect of the case. The ground on which 
fhe Rent Controller disallowed the execu- 
tion is obviously untenable. He was of 
opinion that the pan shop in the occupa- 
tion of the respondent is not part of the 
building to which the order of eviction 
relates. The reasoning adopted by the 
Rent Controller is that the pan shop was 
erected by the respondent in the open 
space which is not appurtenant to the 
building which was the subject-matter of 
the lease. This reasoning ignores the 
terms of the decree. Rightly or wrong- 
ly, there was an order of eviction which 
related to the pan shop as well. The 
legislature has enacted that an order of 
eviction shall be conclusive against the 
sub-tenant except on proof of fraud or 
collusion. It is not permissible to allow 
the respondent to resist the execution of 
the decree on the ground that the order 
of eviction is null and void, (sic) (not?) be- 
cause of fraud or collusion, but on one 
extraneous to them. The argument that 
prevailed in the Court below is unsustain- 
able. because it can be upheld only by cir- 
cumventing the plain terms of the order 
of eviction. It is not open to a Court exe- 
cuting the decree to question its validity. 
The special provision made under Sec. 23 
enables the sub-tenant to attack the 
legality of the decree only on grounds of 
fraud or collusion. On no other ground 
can the execution of the decree be defeat- 
ed. The order of the lower Court in this 
respect, cannot, therefore, be sustained. 


6. But the learned Counsel for 
the respondent contends that it is open to 
him to make out that the order of evic- 
tion based on consent is devoid of furis- 
diction and is of no legal effect at all. The 
argument ‘formulated by him is that a 
tenant (which expression includes sub- 
tenants also) is granted an immunity from 
eviction under the statute except in cases 
where the Controller is satisfied that the 
grounds specified in the statute as war- 
ranting the eviction, exist. The jurisdic- 
tional base for an order of eviction is the 
Satisfaction of the Court that the condi- 
tions prescribed by the statute for order- 
ing eviction are made out. That is to say 
that the Controller “cannot decree an 
eviction merely on the basis of the con- 
sent of the parties. It is submitted by 
Counsel for the respondent that the order 
of eviction based alone on the consent of 
parties lacks the jurisdictional base and 
is, therefore, devoid of legal effect. 


7. In support of his contention, 
he has drawn my attention to Ferozi Lal 
v. Man Mal, AIR 1970 SC 794. In that 
case, the Supreme Court had to consider 
the effect of Section 13 of the Delhi and 
Ajmer Rent Control Act, which contains 
a provision analogous to Section 10 of the 
Andhra Pradesh Act. By virtue of Sec- 
tion 13 of the Rent Control Act, which 
the Supreme Court had to consider, an 
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order evicting a tenant from the premises 
occupied by him could be made only if 
the Court was satisfied about the exist- 
ence of certain grounds one of which was 
that the tenant sub-let or otherwise part- . 
ed with the possession of the premises 
without obtaining the consent of the land- 
lord in writing. The facts in that case 
were that a proceeding initiated for the 
eviction of the tenant ended in a com- 
Promise under which the tenant was 
granted some time for delivering posses- 
sion of the premises. After the expiry of 
the four-year period granted to the 
tenant, the landlord attempted to execute 
the decree. There was resistence to the 
execution of the decree by the sub-tenant. 
Thereupon, a second compromise between 
the sub-tenant and the landlord was 
entered into the effect of which was to 
grant the sub-tenant further time to give 
up possession. At the expiry of that 
period, the landlord again levied execu- 
tion. The sub-tenant repeated his objec- 
tion to the execution andthe ground urg- 
ed was that the original order directing 
eviction wasa nullity asit was based sole- 
Ty on consent of the parties. The Supreme 
Court upheld the order of the Rent Con- 
troller and the High Court that the decree 
for eviction was a nullity. The principle 
laid down in the decision is that without 
its satisfaction as to the existence of the 
condition specified in the statute, the 
Court was incompetent to pass a decree 
for possession. The jurisdiction of the 
Court ta pass a decree for recovery of 
possession depends upon its satisfaction 
that one or more of the grounds mention- 
ed in the statute have been proved. 
Hegde, J. who spoke for the Court observ- 
ed as follows: 

“From the facts menion: earlier, 

it is seen that at no stage, the Court was 
called upon to apply its mind to the 
question whether the alleged subletting is 
true or not. Order made by it does not 
show that it was satisfied that the sub- 
letting complained of has taken place, nor 
fis there any other material on record to 
show that it was so satisfied.” 
His Lordship then added that from the 
record of the case it was clear that the 
Court had proceeded solely on the basis 
of the compromise arrived at between the 
parties. 

8. The principle deducible from 
the observations made by the learned 
Judge is patent. The Court’s jurisdiction 
to pass an order of eviction is, no doubt, 
conditioned by the existence or proof of 
one or more of the grounds specified in 
the statute. But the satisfaction of the 
Court, which is an essential prerequisite 
for decreeing eviction, need not neces- 
sairly be the product of a contested pro- 
ceeding. What is material is the cogniz- 
ance or the awareness of the Court that 
the requisite grounds exist. If i 
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enisance or awareness can be proved 
by the record, the fact that the order of 
eviction has emanated as a result of the 
consent between the parties will be im- 
_/material. The argument of the learned 
Counsel before me is tantamount to say- 
ing that the satisfaction of the Court, 
lwhich gives jurisdiction to make the order 
of eviction must be the end product of a 
process of an adjudication made by the 
‘Court. I find no warrant for the conter- 
tion so formulated by learned counsel. 
The essence of the matter is that the 
jurisdictional fact or base must be esta- 
blished. It is not necessary that the 
satisfaction of the Court about the exist- 
ence of the ground should spring out of 
a judicial adjudication. Even if the pro- 
ceeding does not culminate in the Court’s 
adjudication, it is possible for it to be 
satisfied about the existence of the requi- 
site condition. On a true construction of 
Section 10 it is obvious that the compet- 
ence of the Court to order eviction need 
mot necessarily rest om the satisfaction 
reflected in its decision. The satisfaction, 
which is not based on its decision, may 
Ihave, nevertheless, arisen by reason of 
the facts and circumstances disclosed by 
the record. 


9. This view derives support from 
what has been stated: by the Supreme 
Court in the case cited above. Hegde, J. 
pointed out that “the order made by the 
Court did not show that it was satisfied 
that the sub-letting complained of had 
taken place” and then added, “nor is 
there any other material on record to 
show that it was so satisfied.” 


10. The above-mentioned observa- 
tions of Hegde. -J.~ necessarily implies 
that even if there was no adjudication by 
the Court, but nevertheless, it was satis- 
fied that the subletting complained of has 
taken place. the competence of the Court 
to make the order is established. .It is 
also to be noted that the learned Judge 
referred in the same paragraph to the 
Court having been called upon to apply 
its mind to the question “at no stage.” 
The expression “at no stage the Court 
was called. upon to apply its mind to the 
question” is very material It shows that 
if the parties had adduced evidence about 
the grounds specified in the statute for 
ordering eviction and if at that stage, the 
Court was called upon fo apply its mind 
to the controversy, but the parties pre- 
ferred to settle the matter without waiting 
for the Court’s adjudication. the jurisdic- 
tional base is made out for the order of 
eviction. 


11. My attention was also drawn 
fo another decision of the Supreme Court 
in Kaushalya Devi v. K. L. Bansal, AIR 
1970 SC 838. That was a case where the 
decree for eviction was passed on the 
basis of an award and there was no mate- 
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rial before the Court to indicate that any 
of the statutory grounds mentioned in 
Section 13 of the Act existed. Conse- 
quently, it was held that the order of 
eviction was a nullity. 


1g. Learned Counsel also 
S. Asia Industries v. Sarup Singh, 
1966 SC 346, which is clearly irrelevant. 
In that case, an application for eviction 
was made against the tenant and the sub- 
tenant. Before the application was decid- 
ed, the tenant company was dissolved 
and the question that arose was, whether 
the application could be continued against 
the sub-tenant. In that context, certain 
observations were made by Sarkar, J.. in 
his judgment. It is those dicta that are 
pressed into service on behalf of the res- 
pondent. The learned Judge observed :-— 


“An assignee or a sub-tenant is, 
therefore. interested în showing that 
there was the requisite consent......... 
Otherwise, if under Section 25 an eviction 
order obtained against the direct tenant 
is binding on them, they would be liable 
to be condemned without a hearing.” 


13. The learned Judge also re- 
ferred to the possibility of collusion be- 
tween the direct tenant and the landlord - 
and expressed the view that the sub- 
tenant was entitled to be heard in a 
proceeding for eviction. It is clear that 
the statute, the effect of which was con- 
sidered by Sarkar, J.. did not contain a 
provision analogous to Section 23 of the 
Andhra Pradesh Act. As pointed out by 
me even at the outset, sufficient protec- 
tion is given under the Andhra Pradesh 
Act to the sub-tenant because he has the 
right to impugn the validity of a collu- 
sive or fraudulent proceeding. The dicta 
of the Supreme Court relied on by the 
Counsel for the respondent were made in 
a case which is altogether different from 
the case on hand. Moreover, they related 
to a proceeding which was governed by a 
statute which presumably did not contain 
a provision corresponding to Section 23. 
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14. The position is that an order 
of eviction based on. consent of the parties 
is not necessarily void if the jurisdic- 
tional base, i.e., the existence of one or 
more of the conditions mentioned in 
Section 10 were shown to have existed 
when the Court made the order. Satisfac- 
tion of the Court. which is a pre-requi- 
site for the order of eviction, need not 
be by the manifestation borne out by a 
judicial finding. If at some stage the 
Court was called upon to apply its mind 
to the question and there was sufficient 
material before it before the parties 
invited it to pass an order in terms of 
their agreement, it is possible to postu- 
late that the Court was satisfied about 
the grounds on which the order of evic 
tion was based. 
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15. It is true that the Andhra 
Pradesh Act as also similar enactments 
in other States, are intended to confer 
certain benefits on the tenants. The 
legislative policy and intendment are 
designed to secure the continuance of 
the existing tenancy and the benefit of 
lonz tenancy in future. It-is also clear 
that the legislature has prohibited the 
making of agreements by tenants, the 
effect of which is to make the benefits of 
the legislation inapplicable to them. 
Tenants are not allowed to contract them- 
selves out of the benefits of the Act. 
Nevertheless, it appears to me that it 
was not intended by the law-makers to 
promote wasteful and vexatious litigation 
by preventing tenants from exercising 
their discretion whether to contest or not 
a proceedinz for eviction. 


16. Ig the tenant, on a considera- 
tion of the pros and cons of his case, 
considers it inadvisable to persist in his 
unmeritorious defence any further or 
thinks it discreet to retire from the con- 
test, and then elects to enter into a com- 
promise, it is within his legitimate rights 
as a suitor to order his affairs as he deems 
fit. It is submitted by. Counsel for the 
, respondent that the tenth section of the 
Act should be construed as a limitation’ 
on the competence of the Court to order 
éviction except on the adjudication made 
by it. So construed. it results in the 
landlords being obliged to fight out their 
causes to the bitter end though the 
tenant may think it fit to concede that 
valid ground for eviction exists, offers 
to settle the dispute. $ 


17. In cases where the tenant 
elects not to proceed with his defence, 
it is natural to presume that his defence 
is without merit or has little chance of 
successful outcome. It is justifiable for 
the Courts to act on the maxim, as they 
do in several other spheres of law, that 
every person is presumed to act in 
furtherance of his own interest so as to 
promote it. I see no reason why the 
consent of the tenant should not be held 
to be a prima facie indication of the 
existence of one or more of the conditions 
prescribed by the statute as conditions 
precedent for making the order of evie- 
tion. It is true that a mere order of con- 
sent without any other material on record 
would be imsufficient to establish the 
satisfaction contemplated by Section 10 
for making a valid order of eviction. But, 
when the question arises whether the 
Court acted on the basis of such satisfac- 
tion, it would. in my opinion, be relevant 
to take into account the presumption 
arising out of the consent of the tenant 
along with the other materials on record. 


18. As the lower Court has not 
considered this aspect of the matter, the 
ease has to be remitted to it for deciding 


State v. R. V. Association 


[Prs. 15-18] A. P. 255 


in the light of the record in the petition 
for eviction, and in these petitions whe- 
ther the order of eviction was not based 
upon the satisfaction of the Court that 
one or other of the grounds specified in 
Section 10 of the Act existed. The lower 
Court will also ġo into the question whe- 
ther the order of eviction is vitiated by 
fraud or collusion. The order of the 
lower Court is set aside and E. P. No. 86 
of 1966 and E. A. No. 217 of 1966 will be 
dealt with further in the lizht of the 
observations made herein. The costs of 
the revision petitions will be allowed to 
the party ultimately successful in the 


Court below. 
Case remanded. 
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The Govt. of A. P. Represented by 
the Secretary. Industries Dept. and 
others, Appellants v. Sri Rayalaseema 
Village Association, Chagalmarri. Kurnool 
Dist. Repted. by its Secy. V. L. N. Nara- 
simha Reddy and another. Respondents. 


Writ Appeals Nos. 526 and 527 of 
1969, D/- 16-4-1970, from’ judgment of 
Chinnappa Reddy J., D/- 22-7-1969. 


Andhra Pradesh Khadi and Village 
Industries Board Act (4 of 1959), S. 19 
(1) — Validity — Section does not offend 
Art. 14, W. P. Nos. 2991 and 3316 of 1967, 
DA 22-7-1969 ` (Andh Pra), Reversed — 
(Constitution of India, Art. 14). 


S: 19 (1), Andhra Pradesh Khadi and 
Village Industries Board Act does not 
offend Article 14 of the Constitution. 
W. P. Nos. 2991 and 3316 of 1967. D/- 
22-7-1969 (Andh Pra), Reversed. 

(Para 16) 

Under Section 19 (1), the Board has 
no power in itself to effect recovery of 
the dues from its debtors. The course 
open. to it is either to institute a suit and 
obtain a decree and thereafter proceed to 
execute it or send a certificate to the 
Collector for the recovery of the amount 
as land revenue. In either case it is 
open to a debtor to resist the claim if he 
is not satisfied with the demand of the 
Board. In one case he has the benefit of 
trial by an ordinary Court dealing with 
the ordinary law of the land. the right 
of appeal ete., while in the other he has 
to file a suit under-the provisions of 


Revenue Recovery Act and resist the 
demand. The mere existence of two 
remedies, one more drastic than the 


other, therefore, in itself cannot amount 
to infringement of the constitutional 
guarantee of equality. AIR 1965 Cal 220, 
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Foll. AIR 1967 SC 1581 & AIR 1956 SC 
20 & AIR 1961 SC 1704 & AIR 1957 SC 
688 & AIR 1963 SC 222, Dist. 
(Paras 10, 15) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1581 (V 54) = 

(1967) 3 SCR 399, North India 

Caterers (Private) Ltd. v. rae 

of Punjab , 11, 14 
(1965) AIR 1965 Cal 220 (V eae 

Tangail Textiles Ltd. v. Union of 


India 
(1963) AIR 1963 SC 222 (V: 50) = 
(1963) 2 SCR 353, Lachhman Dass 
v. State of Punjab 
(1961) AIR 1961 SC 1704 (V 48) = 
(1962) 2 SCR 324, Nav Rattanmal 
v. State of Rajasthan. a1 
(1957) AIR 1957 SC 688 (V 44) =) 
1957 Cri LJ 1030, Collector of 
Malabar v. E. Ebrahim LI 
(1956) AIR 1956 SC 20 (V 43) = 
1956 Cri LJ 129, Purushottam 
Govindii Halai v. B. M. Desai 10 
__ Advocate General and M. Venkata 
Subbarao for the Appellants in both and 
K. F. Baba for the Respondents in both. 

SHARFUDDIN AHMED J.: The two 
appeals arise out of the judgment and 
order of our learned brother Chinnappa 
Reddy, J.. made in Writ Petitions 2991 
and 3316 of 1967 holding Section 19 (1) 
of the Andhra Pradesh Khadi and Village 
Industries Board Act (IV of 1959) ultra 
vires as offending Article 14 of the 
Constitution. _ 

2. The facts necessary to appre- 
cìate the arguments on either side may 
briefly be stated. The petitioner in Writ 
Petition No. 2991 of 1967 is the Raya- 
laseema Village Service Association, 
Chagalamarri. This association was grant- 
ed a loan of Rs. 5,300/- for the purchase 
and working of ghanies by the Andhra 
Pradesh Khadi and Village Industries 
Board (hereinafter called the Board). In 
the affidavit filed by the Secretary of the 
Association it was stated that the Associa- 
tion in pursuant to the securing of the 
Joan started the working of ghanies and 
also pushed its products into the market 
for sale which earned a rebate of Runees 
362-27 P. thus having a balance of Rupees 
4,937-73 P. being the loan amount. The 
Board also failed to pay rebate for the 
period from 1-3-1963 to 31-12-1964 which 
worked out to Rs. 5619/-. Further the 
Board had to pay the management grants 
from 1-4-1963 to 31-3-1964. the amount 
under this heading being Rs. 2,625/-. Thus 
the Association was entitled to recover 
Rs. 8,244/- from the Board and after 
giving a set off to the balance of the loan, 
the Board had to pay to the petitioner 


Association a sum of Rs. 3,306-27 P. The - 


Board, however, without taking into 
consideration its liability to pay the peti- 
tioner issued a demand notice on 12-3- 
1964 directing payment of the loan 
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“to give the necessary 
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amount and finally on 18-7-1965 the Board 
threatened to take action against the peti- 
tioner under Section 19 of the Act to 
which the petitioner Association replied 
claiming a sum of Rs. 8,244/- after adjust- . 
ing the loan amount. In spite of this 
protest the Tahsildar., Allagadda (3rd res- 
pondent) served a notice under the Provi- 
sions of the Revenue Recovery Act 
demanding the payment of the loan 
amount failing which any immoveable 
properties of the Association were liable 
to attachment and sold in auction. There- 
upon the petitioner-Association filed the 
petition for the issuance of a writ to 
declare Section 19 of the Act ultra vires 
of the powers of the State Legislature and 
to restrain the Board from taking action 
by invoking the provisions of Section 19 
of the Act. 


3. Writ Petition No. 3316/67 was 
filed by Gandhi Gram Seva Samathi, 
Chagelamarri. This Samithi was granted 
a loan of Rs. 5,000/- for the purchase and 
working of emery stones (Chakkies) for 
pounding rice. The case of the petitioner- 
Samithi was that after receiving the 
necessary implements for pounding rice, 
it started working the industry and was 
selling the products. But the Board failed . 
rebate and also 
failed to sanction the management grant 
and subsidy which worked out to more 
than Rs. 7.200/-. While so, in the early 
part of 1967 the Board started pressing 
for the payment of the loan and was 
successful in its attempt to recover 
Rs. 1000/-. For the balance of the amount 
the Board sent a certificate to the Revenue 
Recovery Act. It was contended that the 
Board cannot recover the amount under 
the provisions of the Revenue Recovery 
Act and if they had any vaild and legal 
claim they could approach the competent 
civil court for its recovery. Section 19 of 
the Act is ultra vires of the powers of 
the State Legislature as it is violative of 
Article 14 of the Constitution. 


4. The question. involved in both 
the petitions was whether Section 19 of 
the Andhra Pradesh Khadi and Village 
Industries Board Act was ultra vires the 

owers of the State Legislature. The 
earned Judge on a consideration of the 
arguments advanced before him relying 
on the pronouncement of their Lordships 
of the Supreme Court in N. I. Caterers 
(Private) Ltd. v. State of Punjab, AIR 
1967 SC 1581, held that Section 19 (1) of 
the Act offends Art. 14 of the Constitu- 
tion and is, therefore, ultra vires and 
hence allowed the Writ Petitions. The 
appeals are directed against the judgment 
and order. 


Be Before dealing with the argu- 
ments advanced on either side it may be 
noted that the Andhra Pradesh Khadi and 
Village Industries Board Act (IV of 1959) 
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was enacted fo provide for the establish- 
ment of a Board for the development of 


Khadi and Village Industries in the State - 


of Andhra Pradesh and for matters con- 
nected therewith. Section 11 of the Act 
describes the functions of the Board, 
while Section 3 provides for the constitua 
tion of the Board. The Board is to consist 
of a Chairman, official and non-official 
members. It shall have its headquarters 
in the city of Hyderabad which shall be 
a body corporate having perpetual succes- 
sion and a common seal, with powers to 
acquire, hold and dispose of property. to 
do all things incidental to and necessary 
for the purposes of the Act and to con- 
tract and may sue by the said name and 
be sued. The functions of the Board are 
set out in Section 11 of the Act and one 
of these is to grant loans and other 
assistance to institutions carrying on the 
Khadi or other village industry from 
bulk allotment which may be made to it 
by the Government subject to such condi- 
tions as*laid down by the Government. 
Admittedly the loans to the peti- 
tioners were granted under this provi- 
sion. The funds and finance of the Board 
are to be made out of the grants, subven- 
tions, donations and gifts and borrowing 
from the State or the Central Govern- 
ment, or the Central Board or a local 
authority or a co-operative bank register- 
ed under any law governing the co-onera- 
tive societies in the State subject to cers 
tain safeguards. Sec. 19 provides for the 
recovery of arrears. It reads as unders 


“19 (1) Where any loan or advance 
granted by the Board to any institution 
or person is not repaid before the date 
specified therefor, the Board may with- 
out prejudice to any other mode of re- 
covery, issue a certificate for the amount 
due to the Collector of the district con- 
cerned, and the Collector shall proceed to 
recover the amount in the same manner 
as an arrear of land revenue.” 

It is to be noted that this Section emi 
powers the Board to issue a certificate 
for the amount due, to the Collector of 
the district concerned for the recovery 
of arrears of land revenue without pre- 
judice to its power to adopt any other 
mode of recovery. The words are ‘with- 
out prejudice to any other mode of re- 
covery” The Act, however, does nof 
specifically prescribe any other mode of 
recovery. No rules framed by the Gov- 


ernment under Section 28 bearing on this , 


aspect have been placed before us. Theres 
fore, the other mode of recovery can only 
be presumed to be as is available to any 
other creditor under general law i.e., by 


a suit, arbitration, appointment of a 
receiver etc. . . 
6. The question is whether by 


providing more than one mode of re- 

covery one of which is a more drastic 

than the other an element of discrimina- 
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tion has been introduced violative of 
Article 14 of the Constitution. 


T No doubt under the provisions 
of this Section the Board has been vested 
with the discretion either to proceed 
against its debts by way of suit etc. or 
by issuing a certificate for the amount 
due, to the Collector. It may be possible 
to conceive of cases where the Board may 
decide to institute a suit in one case while 
resorting to the other procedure of issua- 
nce of a certificate to the Collector in the 
other. The possibility of “pick and 
choose” that is of discrimination is there. 
But the question is whether on this 
possibility alone the provision can be held 
to be violative of Article 14 of the Con- 
stitution. 

8. A perusal of the judgment of 
the learned Judge would show that rely- 
ing upon the decision of the Supreme 
Court in AIR, 1967 SC 1581 (supra), he has 
held that the remedy provided by Sec- 
tion 19 is very drastic and greatly to the 
prejudice of the debtor. His conclusions 
are as under: 
iy, I£ Section 19 (1) of the Andhra Pra- 
desh, Khadi and Village Industries Board 
Act is examined in the light of the deci- 
sion of the Supreme Court it is clear that 
the remedy provided by Section 19 

very drastic and greatly to the 
prejudice of the debtor. In fact it is 
even more drastic than Section 5 of the 
Punjab Public Premises and Land (Evic- 
tion and Rent Recovery) Act. While the 
Punjab Act provides for the issuance of 
a notice to the tenant to show cause 
against the eviction and enjoins a duty 
on the Collector to consider the cause and 
evidence produced by the tenant and 
further to give him a reasonable oppor- 
tunity of being heard. Section 19 of the 
Khadi and Villaze Industries Board Act 
does not contemplate any notice to show 
cause or any opportunity of being heard 
being given to the debtor before the issue, 
of a certificate.” 

The learned Judge has further observed: 

“It is not difficult to contemplate 
cases where the claim of the Board may 
be exaggerated either because of a mis- 
take or miscalculation or misinterpreta- 
tion of some provision of law or some 
other reason. There may even be cases 
where the debtor may altogether ques- 
tion his liability.” 

9. In the judgment referred to 
above the vires of Section 5 of the Punjab 
Public Premises and Land (Eviction and 
Rent Recovery) Act was under considera- 
tion. Section 4 of the Act provided that 
if the Collector was of opinion that any 
person was in unauthorised occupation of 
public premises and that he should be 
evicted, he should issue a motice in writ- 
ing calling upon such person to show 
cause why an order of eviction should 


258 A. P. [Prs. 9-10] 


not be passed. Section 5 provided that 
after considering the cause and the evi- 
dence produced by such person and after 
giving hi reasonable opportunity of 
being heard, if the Collector was satisfied 
that the public premises were in - un- 
authorised occupation he may make an 
order of eviction. It was held that the 
remedy provided by Section 5 of the Act 
was in addition to the remedy available 
under ordinary law. Even so it was held 
that Section 5 conferred an unguided and 
absolute discretion on the Collector to 
discriminate between different occupants 
of public premises by pursuing the 
remedy available under the ordinary law 
in the case of one occupent and by pursu- 
ing the more drastic remedy under the 
Act in the case of another occupant. 


It was observed that Section 5 has 
left it to the discretion of the Collector to 
make such an order in the case of some 
of the tenants and not to make such an 
order against others. Section 5 thus en- 
ables the Collector to discriminate against 
some by exercising his power under Sec- 
tion 5 and take proceedings by way of a 
suit against others, both the remedies 
being ~ simultaneously available to the 
Government. There can be no doubt 
that if the Collector were to proceed 
under Sections 4 and 5 the remedy is 
drastic for a mere opinion by him that 
a person is in unauthorised occupation 
authorises him to issue a show cause 
notice and his satisfaction under Sec. 5 
is sufficient for him to pass an order of 
eviction and then to recover under Sec- 
tion 7 rent in arrears and damages which 
he may assess in respect of such premises 
as arrears of land revenue. Consequent- 
ly Section 5 by conferring such an un- 
guided and absolute discretion manifestly 
violates the right of equality guaranteed 
by Article 14. 

19. On a careful perusal of the 
above decision we are of opinion that the 
principle enunciated therein may not 
have application to the present case. 
Under the Punjab Public Premises and 
Land (Eviction and Rent Recovery) Act 
fit isthe Collector who has been empower- 
ed with two remedies one more drastic 
than the other and the matter has been 
left to his unguided discretion i.e., it is 
he who institutes the proceedings, deter- 
mines the nature of possession and 
executes the order, whereas under Sec- 
tion 19 of the Act the Beard has no power 
to execute its order. The course open to 
the Board is either to institute a suit and 
obtain a decree and thereafter proceed 
to execute the decree or send a certi- 
ficate to the Collector for the recovery of 
the amount as arrears of land revenue 
following the procedure laid under the 
Revenue Recovery Act. In other words it 
has the choice of either seeking the as- 
sistance of the Court or the more expen~ 
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ditious remedy of applying to the Col- 
lector. In either case it is open to a 
debtor to resist the claim if he is not 
satisfied with the demand of the Board. 


In one case he has the benefit of trial 
by an ordinary Court dealing with the 
ordinary law of the land, the rizht of ap- 
peal ete., while in the other case he has 
to file a suit under the provisions of the 
Revenue Recovery Act and resist the 
demand. If the Board itself had the 
powers as vested in the Collector under 
Section 5 of the Punjab Public Premises 
and Land (Eviction and Rent Recovery) 
Act, perhaps it could be rightly held 
following the ratio decidendi of the case 
that Section 19 of the Act was violative 
of Article 14 of the Constitution. But 
from the mere fact that two remedies are 
open to the Board one more drastic than 
the other, it is difficult to hold that the 
equality of law is denied to the debtors 
of the Board. In fact in that very deci- 
sion it has been observed that Revenue 
Recovery Acts do not deny equal protec- 
tion of the laws because the Government 
has the free choice of recovering its 
revenue either by a suit or by a proceed- 
ing under those Acts. In Para 20 it has 
been observed as under: 


“It is settled by our previous deci- 
sions that the Revenue Recovery Act and 
other Acts creating special tribunals and 
procedure for the expeditious recovery 
of revenue and State dues are in the 
public interest and do not violate Arti- 
cle 14.” 

It would be desirable to examine some 
of the decisions referred to in this para 
to understand and appreciate the principle 
enunciated thereunder. In Purshottam 
Govindji Halai v. B.M. Desai, Additional 
Collector of Bombay, AIR 1956 SC 20, 
the validity of Section 46 (2) of the In- 
come Tax Act was under consideration. 
The Additional Collecter had issued a 
notice of demand on the assessee for the 
payment of the assessed amount. of tax. 
On non-payment he attached the goodwill 
and tenancy rights in the said premises 

a warrant of attachment. As the sale 
proceeds were not sufficient the Addi- 
tional Collector issued a notice under Sec- 
tion 13 of the Bombay City Land Reve- 
nue Act, 1876 requiring the assessee to 
appear before him in person and show 
cause why he should not be apprehended 
and confined to civil jail in satisfaction of 
the seid demand. The assessee challenz- 
ed the validity of the order. The main 
contention was that Section 46 (2) of the 
Income-tax Act under which the Income- 
tax Cfficer issued the recovery certificate 


to the Additional Collector of Bombay is 


void under Article 13 (1) of the Consti- 
tution in that the same offends Arts. 22 
(1) and (2), 21 and 14 of the Constitution. 
It was held that the proviso to S. 46(2) 
of the Income Tax Act does not indicate 
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a different and alternative mode of 
recovery of the certified amount of tax, 
but only confers additional powers on 
the Collector for the better and more 
effective application of the only mode 
of recovery authorised by the body of 
sub-section (2) of Section 46. Viewed in 
this light there is no question of the 
possibility of any discrimination violat- 
ing Article 14 of the Constitution. 


1L It is to be noted that the 
argument advanced in the said case was 
more or less similar to the contention 
put forth in the present case. It was 
urged that the powers as conferred on 
, the Collector by Section 46 (2) are un- 
' fettered and unguided and enable the 
Collector at his will to discriminate be- 
tween the two defaulters who are simi- 
larly situated. and thereby violate the 
behest of the equal protection clause of 
the Constitution. It was observed that 
, the argument appears to be founded on 
‘a misapprehension about the true mean- 
ing of Section 46. On a proper reading, 
the section does not provide two dif- 
ferent modes of procedure at all. The 
sub-section does not prescribe two 
separate procedures, but only confers 
additional powers on the Collector for 
the better and more effective application 
of the only mode of recovery authorised 
by the body of sub-section (2) of S. 46. 
The decision has no direct bearing on 
the present case as the authority of the 
Collector, to proceed under the Revenue 
Recovery Act is not challenged. The 
ground on which Section 19 (1) is sought 
to be impugned is that it gives the 
Board the power to discriminate þe- 
tween debtors similarly placed by adopt- 
ing different modes of recovery, while 
in' the above case the powers of 
the Collector vis-a-vis Section 46 (2) 
of the Income-tax Act were urged to be 
in denial of the equality clause. How- 
ever, before further dilating on this as- 
pect it may be useful to examine the 
other decisions cited across the Bar bear- 
ing on this aspect. Nav Rattanmal v. 
State of Rajasthan, AIR 1961 SC 1704 
was a case where the validity of Arti- 
cle 149 of the Limitation Act was under 
consideration. The plea of the claim 
against the petitioner herein was barred 
by limitation under Art. 88 of the Limi- 
tation Act on the plea that Art. 149 of 
the Limitation Act which fixes a period 
of sixty years for the suits by the Gov- 
ernment is unconstitutional as violative 
of Art. 14 of the Constitution. It was held 
that there was a distinction between the 
claim of the Government and the claims 
of the individual and there was rational 
basis for treating the Government dif- 
ferently as regards the period of limita- 
tion and therefore Art. 149 did not of- 
fend Art. 14 of the Constitution, 
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This case also has no direct bearing 
on the question involved in the present 
case apart from bringing out the fact 
that there was justification for treating 
the claim of the Government as distinct 
from the claim of the individual. The 
claim of the Board in the instant case 
having regard to the sources from which 
its funds are derived can be equated 
with that of the claim of the Govern- 
ment ard therefore a differential treat- | 
ment in regard to two modes of reco- 
veries was certainly warranted. The 
ease of Collector of Malabar v. E. 
Ebrahim, ATR 1957 SC 688 was in regard 
to the recovery of Income-tax under 
Section 48 of the Madras Revenue Re- 
covery Act. The individual therein had 
been arrested in pursuance of a warrant 
issued by the Collector of Malabar under 
Section 48 of the Madras Revenue Re- 
covery Act for being defaulter in pay- 
ment of the Income-tax. Thereupon the 
said person filed a petition under Sec- 
tion 491 of the Criminal P. C. before 
the High Court which allowed the peti- 
tion and ordered that. the petitioner: be 
set at Ifberty as his arrest was illegal. 


The Government went in appeal to 
the Supreme Court. It was held with 
reference to Section 5 of the Revenue 
Recovery Act that the arrest of the 
defaulter is one of the modes by which 
the arrears of revenue can be recovered, 
to be resorted to if the said arrears can- 
not be liquidated by the sale of the 
defaulter’s property. There is not a 
suggestion in the entire section that the 
arrest is by way of punishment for mere 
default. Thus the existence of more than 
one mode of recovery was not held to 
be violative of Art. 14 of the Constitu- 
tion. This is in consonance with the 
observation of their Lordships in the 
case of AIR 1967 SC 1581. At page 1589 
it reads as under:— 

“It is settled by our previous deci- 

sions that the Revenue Recovery Act and 
other Acts creating special Tribunals and 
procedure for the expeditious recovery 
of revenue and State dues are in the 
publie interest and therefore do not 
violate Art. 14.” 
In the majority judgment in the said 
ease the cases cited above have not been 
overruled. and therefore it can be right- 
ly urged that the provisions of two or 
more modes of recoveries are not uncon- 
stitutional 

12. The learned Advocate Genex 
ral strongly relied on the decision of the 
in Lachhman Dass v. 
State cf Punjab, ATR 1963 SC 222 to 
support the proposition that the special 
procedure for recovery of dues for the 
Patiala State Bank was not violative of 
Art. 14 of the Constitution. In that case 
the Patiala State Bank was held to be 
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a class by itself and it was laid down 
that it was within the powers of the 
State to enact a law under which dues 
to the Bank were expressly included in 
the definition of State dues with res- 
pect to it.. The differentia between the 
Patiala State Bank and the other Banks 
has a rational bearing on the object of 
the Legislation. If the funds of the 
Patiala State Bank are State Funds, a 
Jaw which assimilates the procedure for 
the determination and recovery of 
amounts due to the Bank from its cus- 
tomers to that prescribed for the deter- 
mination and recovery of arrears of re- 
venue must be held to have a just and 
reasonable relation to the purpose of the 
Legislation. 


The argument is that the loans ad~ 
vanced by the Board were more or less 
from the funds of the State .and there- 
fore if a particular mode of recovery was 
prescribed there was no denial of the 
equality of law under the Constitution. 
In the preceding paras we have noted 
. that how the funds of the Board are 
derived and in view of that provision 
the argument of the Advocate-General 
is certainly entitled to weight that the 
amounts due to the Board could be 
equated with the State dues. The con- 
tention of the other side, however, is 
that if only one mode of recovery viz., 
through the Collector was provided 
under the Act, it would not have been 
objectionable. But by providing more 
than one mode of recovery one more 
drastic than the other against the debtors 
of the Board a scope for discrimination 
has been made available. There is no 
question of distinction inter se between 
the debtors of the Board and it is on 
this ground that the provisions have 
been found to be infringing the constitu- 
tional guarantee. No doubt the decision 
cited above has no bearing on this as- 
pect of the case. : 


13. The next case on which re- 
Nance has been placed is Tangail Tex- 
tiles Ltd. v. Union of India, AIR 1965 
Cal 220. The vires of Section 15 (a) of 
the Rehabilitation Finance Administra- 
tion Act which .provided for the reco- 
very of loans advanced by the adminis- 
tration as arrears of land revenue with- 
out prejudice to any other remedy pro- 
vided by law was in question in that 
case. It was held that a summary pro- 
cedure to recover the loan as arrears of 
land revenue in the context of the Re- 
habilitation Finance Administration Act 
is not discriminatory at all. Section 15 
of the said Act provided that without 
prejudice to any other remedy provid- 
ed by law the dues could be recovered 
as arrears of Jand revenue through the 
Collector. It was held that the discre~ 
tion was certainly and rightly left with 
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the Administration.as creditor. It may 
in certain cases be quite justified in ex~ 
ercising its discretion to proceed against 
a borrower by way of a suit or by other 
remedies provided by law. That does 
not make Section 15 of the Act itself 
unconstitutional or violate Art. 14 of the 
Constitution. 

The learned Judge who disposed of 
the Writ Petition has not chosen to rely 
on this decision on the ground that the 
borrowing of money with open eyes and 
with full knowledge of the statutory pro- 
visions can have no bearing on the ques- 
tion of views of a provision which is 
attacked on the ground that it invests an 
authority with arbitrary powers to 
pursue a liberal or a drastic remedy as 
it pleases. With respect to the learned 
Judge we are inclined to hold that the 
said decision is not based merely on the 
ground that the debtor had obtained the 
loan with open eyes and with full know- 
ledge of the statutory provisions. It is 
only one of the reasons given by the 
learned Judge of meeting the plea of 
arbitrariness. What has ultimately been 
held is that the existence of two reme- 
dies did not amount to discrimination and 
hairsplitting distinction between the re- 
lative advantages and disadvantages of 


methods of recovery under Revenue Re~ 


covery Act. Public Demands Recovery 


.Act and the ordinary mortgage suit or 


other proceedings in this connection do 
not seem to be proper or appropriate, 
for expounding the great constitutional 
doctrine of equality of law or equal pro- 
tection of laws. 


In our opinion the facts of the said 
case are on all fours with the present 
case and the reasoning given therein for 
arriving at a conclusion that Section 15 
(a) of the Rehabilitation Finance Admi- 
nistration Act is not violative of Art. 14 
of the Constitution is applicable to the 
provisions of Section 19 of the Andhra 
Pradesh Khadi and Village Industries 
Board Act. 


14, The learned counsel for the 
respondent has mainly relied oneAIR 
1967 SC 1581 on which the decision of 
the learned Judge is based. It may be 
necessary to examine the said decision 
in more detail to ascertain how far the 
principles enunciated therein are applic- 
able to the present case. The facts dis- 
close that the State of Punjab had leas- 
ed a hotel at Chandigarh to the appel- 
lants therein for a period of six years, 
On the expiry of the period the Gov- 
ernment called upon the appellants to 
hand over the vacant possession on a 
particular day. On January, Ist 1960 
the State Officer and Collector served 
the appellants with a notice alleging that 
their occupation of the said Hotel had 
become unauthorised and required them 
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under Section 4 of the Act to show cause 
on or before January 11, 1960 as to why 
an order of eviction should not be passed 
against them. ‘Thereupon the appellants 
filed the writ petition in the High Court 
and obtained an interim stay against the 
order of eviction. Their contention in 
the High Court inter alia was that the 
Act discriminated between the occupants 
of public premises and those of private 
property and also discriminated between 
the former inter se and, therefore, 1n- 
fringed their right of equality before law 
and equal protection under Art. 14 of 
the Constitution. On this point their 
Lordships observed as under: 


“Under Section 4, if the Collector 
ïs of opinion that any person is in un- 
authorised occupation of any public pre- 
mises and that he should be evicted, he 
has to issue a notice calling upon such 
person to show cause why an order of 
eviction should not be made. Under 
Section 5, if the Collector is satisfied 
that the public premises are in unautho- 
rised occupation he has the power to 
make an order-of eviction giving reasons 
therefor. The contention is that the 
Government thus has two remedies open 
to it, one under the ordinary law and 
the other a drastic and more prejudi- 
cial remedy under the present Act. The 
words “the Collector may make an “order 
of eviction” in Section 5 show that the 
section confers discretion to adopt the 
procedure under Section 4 or 5 or not. 
Section 5 has left it to the discretion of 
the Collector to make such an order in 
: the case of some of the tenants and not 
to make such an order against others. 
Section 5 thus enables the Collector to 
discriminate against some by exercising 

is power under Section 5 and take pro- 
ceedings by way of a suit against others, 
both the ‘remedies being simultaneously 
available to the Government. There can 
be no doubt that if the Collector were 
to proceed under Sections 4 and 5 the 
remedy is drastic for a mere opinion by 
him that a person is in unauthorised oc- 
cupation authorises him to issue a show 
cause notice and his satisfaction under 
Section 5 is sufficient for him to pass 
an order of eviction and then to recover 
under Section 7 rent in arrears and 
damages which he may assess in res- 
pect of such premises as arrears of land 
revenue. Section 5 does not lay down 
any guiding principle or policy under 
which the Collector has to decide in 
which cases he should follow one or the 
other procedure and, therefore, the 
choice is entirely left to his arbitrary. 
will. Consequently, Section 5 by con- 
ferring such an unguided and absolute 
discretion manifestly violates the right of 
_ equality guaranteed by Art. 14.” 
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15. In the present case the Board 
has no power in itself to effect recovery 
of the dues from its debtors. The im- 
pugned section authorises the Board 
without prejudice to any other mode of 
recovery to issue a certificate for the 
amount due, to the Collector of the 
District concerned to enable the Collector 
to recover the amount in the same 
manner as arrears of land revenue. As 
we have said earlier it does not speci- 
fically provide for any other mode of 
recovery. But it is obvious that the 
other mode of recovery will be the same 
as open to any other creditor under the 
general law. Unlike the Collector under 
the Punjab Public Premises and Land 
(Eviction and Rent Recovery) Act the 
Board had no power to effect the re- 
covery to pass an order of eviction on 
being satisfied as under Section 5 of the 
said Act; in other words the Board has 
two remedies: one either going to a 
Civil Court or of applying to the Col- 
lector by issuing a certificate for the 
amount. In our opinion what has been 
struck down by the decisions cited above 
was that the power of the Collector to 
pass an order of eviction summarily in 
some cases and of resorting to other re- 
medies in some other cases, 


In the absence of any guiding prin- 
ciples this gave a handle to the Collector 
to discriminate between tenants if he 
chose to do so. But the Board in the 
instant case has no such power. It has 
only two remedies open to it, either 
going to civil court or to the Collector 
for the realisation of its dues. It is not 
the Board which passes a decree or 
makes an order under the Revenue Re- 
covery Act. But the question is whether 
the existence of these two remedies is 
obnoxious to the equality clause. It may 
be noted here that even under the Civil 
P. C. more than one remedy is open to 
a decree-holder. A decree-holder having 
money decrees against more than one 
judgment-debtor can either execute the 
decree by attachment of the property of 
the judgment-debtor or by his arrest. 
If he chose to proceed against one of 
his judgment-debtors by attaching his 
property and against another by seek- 
ing for his arrest, it cannot be held that 
there is discrimination as contemplated 
under Art. 14 of the Constitution. 


The mere existence of two remedies 
one more drastic than the other, there- 
fore, in itself cannot amount to infringe- 
ment of the constitutional guarantee of 
equality. No case has been cited before 
us where the existence of more than one 
remedy has been held to be violative of 
Art. 14. In fact it is observed in the 
minority judgment in AIR 1967 SC 1581 
that the Revenue Recovery Act and other 
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Acts creating special tribunals and pro- 
cedure for the expeditious recovery of 
revenue and State dues are in the public 
interest and therefore do not violate 
Art. 14. It has been urged by the learn~ 
ed counsel for the respondent that under 
Section 19 of the Act if the Board had 
chosen to lay a suit against his debtors 
it would have been open to the debtors 
to put forward their claim that they did 
not owe the amount or the claim cf the 
Board was untenable on account of im~ 
proper accounting etc. But by the 
issuance of certificate this mode has been 
denied to the debtors, and this in itself 
was sufficient to strike down the provi- 
sion as unconstitutional. We do not 
think this argument is entitled to any 
weight. Though no doubt in the case 
of a civil suit the debtors would be in 
the position of defendants and would 
have had the benefit of the trial by an 
ordinary court dealing with the ordinary 
law of the land with the right o? ap- 
peal etc., as observed by the learned 
Judge, but even under the Revenue Re- 
covery Act this opportunity is not 
denied to them. Under Section 59 of 
the Revenue Recovery Act it has been 
laid down that “Nothing contained in 
this Act shall be held to prevent parties 
deeming themselves aggrieved by any 
proceedings under Act, except as herein 
before provided, from applying tc the 
Civil Courts for redress; provided that 
Civil Courts shall not take cognizance 
of any suit instituted by such parties for 
any such cause of action, -unless such 
suit shall be instituted within six months 
from the time at which the cause of ac- 
tion arose.” In Section 58 what is deni- 
ed to the Civil Court is the right to 
question the rate of land revenue as 
under.— 

“No Court of Civil Judicature shall 
have authority to take into consideration 
or decide any question as to rate of land 
revenue payable to the State Govern- 
ment or as to the amount of assessment 
fixed, or to be hereafter fixed on the 
portions of a divided estate.” 


In respect of other claims it is open to 
the Civil Court to entertain objections 
in regard to the quantum of the amount 
claimed. The only difference is that in 
the former case the position of the 
debtors would be that of defendants 
while in the latter case it is they who 
would have to institute the suit ie. asa 
suming the role of plaintiffs. We do nof 
think this amounts to denial of an op- 
portunity to the debtors to contest the 
claim put forth against them. Therefore, 
it is difficult to accept the contention of 


‘the learned counsel for the respondent 


that equality clause is infringed because 
of the different procedures which would 
devolve on the debtors. 
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16. . In the resulfé we are unable 
to sustain the conclusion of the learned 
Judge. Accordingly we hold that Sec- 
tion 19 of the A. P. Khadi and Village 
Industries Board Act does not offend 
Art. 14 of the Constitution and the ap- 
peals are allowed. There will be no 
order as to costs. Advocates’ fee Rupees 


150/- in each, 
Appeals allowed, 
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Dhulipalli Subbarao, Petitioner v. 
The Siddappa Dharmakunta, Muppuram 
and others, Respondents. 

Civil Revn: Petn. No. 836 of 1966, 
D/- 3-10-1967. 

From decree of Pri. Sub. J., Ongole, 
D/-31-1-1966. 

(A) Tenancy Laws — Andhra Ten- 
ancy Act (18 of 1956), Ss. 13 and 17 — 
Tenancy terminable only by an order of 
the Tahsildar Determination by. 
notice under S. 111 (g) and (h) of T. P. | 
Act — Right not available — (T. P. Act 
(1882) S. 111 (g) (h) — Terminating 
tenancy by notice — Right taken away 
by S. 13 of Andhra Tenancy Act). 

The right to determine the tenancy 
vested in the landlord under Cls. (g) and 
(h) of Section 111, T. P. Act has been 
taken away by Section 13 of the Andhra 
Tenancy Act. Under Section 13, a ten~ 
ancy is terminable only by an order of 
the Tahsildar in an application under the 
provision. Until the date of the order 
the occupation by the tenant of the land 
cannot be considered unlawful. 

(Para 4) 

However, the provision in the Ten- 
ancy Act does not affect the rights of 
the tenant under Cls. (g) and (h) of 
Section 111, T. P. Act. The tenant can 
urge that the right to a proper notice 
to quit, etc. are still available to him 
(Obiter). (Para 4) 

(E) Tenancy Laws — Andhra Ten- 
ancy Act (18 of 1956), Ss. 10 and 17 — 
Provision prevails over Cls. (a) and (b) 
of S. 111, T. P. Act — (T. P. Act (1882), 
S. 110 (a) and (b) — Provisions not ap- 
plicable to cases falling under S. 10 of 
Andhra Tenancy Act). k , 

Clauses (a) and (b) of Section 111, 
T. P. Act are clearly inconsistent with 
Section 10 of the Andhra Tenancy Act 
and the lattér prevail by reason of Sec- 
tion 17 of the Tenancy Act (Obiter). 

(Para 3f 

(C) Tenancy Laws — Andhra Ten- 


— 


“ancy Act (18 of 1956), Ss. 11, 17 — Pro- 


visions prevail over CI. (c) of S. 111, 
T. P. Act — (T. P. Act (1882), S. 111 (c) 


LK/LL/D972/67/TVN/P. 


1971 


— Provision gives way to S. 11 of 
Andhra Tenancy Act) (Obiter). 
(Para 3) 


M. B. R. Rama Sarma, for Peti- 
tioner: P. Kodanda Ramaiah, for Res< 
pondents. 

ORDER: This is a revision under 
Section 25 of the Provincial Small Cause 
Courts Act. The defendant is the peti- 
tioner. The plaintiff-respondent is the 
Siddappa Dharmakunta, Muppavaram re~ 
presented by its trustees. By a regis- 
tered deed dated 4-8-1958 an extent of 
Ac. 3-14 cents of land was leased to the 
petitioner for a period of five years, the 
maktha stipulated being Rs. 340/- per 
annum. Though the term of the lease 
was five years the tenancy continued by 
virtue of Section 10 (2) of the Andhra 
Tenancy Act, read with Act II of 19638. 
The maktha for the ‘year 1962-1963 was, 
under the terms of the lease payable on 
1-7-1962. But it was not so paid. On 
‘17-4-1963 the respondent issued a notice 
to the petitioner calling upon him to pay 
the arrears of maktha. The maktha was 
paid on 27-4-1963. Thereafter the res- 
pondent filed an application under Sec~ 
tion 13 (a) of the Andhra Tenancy Act 
for terminating the tenancy and evic- 
tion of the petitioner. The application 
was contested by the petitioner and it 
underwent number of adjournments. On 
2-4-1964 the petitioner surrendered pos- 
session to the respondent. The respond- 
ent’s application for eviction was also 
ordered on 24-5-1964 on the ground of 
default of payment of rent. 


The respondent filed SCS. No. 201/ 
1964 in the court of the Subordinate 
Judge, Ongole for recovery of damages 
for use and occupation during the agri- 
cultural year 1963-64 during which 
period the respondent alleged that the 
petitioner was in wrongful occupation of 
the land. The petitioner contested the 
suit stating that he had a right to con- 
tinue as a cultivating tenant until evict- 
ed by process of law or until he sur- 
rendered the tenancy and that he was 
liable to pay maktha at the rate of 
Rs. 340/- per annum only. He had paid 
that amount and he was not liable to 
pay anything more. The learned Sub- 
ordinate Judge held that the occupation 
of the petitioner was unlawful from the 
time when the landlord’s right to evict 
him sprang into existence and that the 
plaintiff was therefore’ entitled to 
damages for use and occupation for the 
year 1963-64. The estimate of damages 
given by the plaintiff was accepted and 
the suit was decreed for that sum. è 


2. Mr. Rama Sarma for the peti- 
tioner contends that the occupation of 
the petitioner of the land during the 
pendency of the petition under S. 13 (a) 


D. Subbarao v. S. Dharmakunta (C. Reddy J.J 


[Prs. 1-3] A. P. 263 


of the Tenancy Act cannot bẹ considered 
to be unlawful and that the order of 
eviction cannot date back to the date of 
filing of the application. He contends 
that the general law of landlord and 
tenant is abrogated by the Andhra Ten- 
ancy Act and that one must look to the 
provisions of the Andhra Tenancy Act 
only to discover the rights and liabili- 
ties of a tenant. On the other hand Mr, 
Kodanda Ramaiah contends that the 
general law of landlord and tenant is not 
abrogated, that the Andhra-Tenancy Act 
merely supplements the general law and 
that the lower court was right in hold- 
ing that the possession of the petitioner 
was wrongful after the right to evict 
accrued to the petitioner. 


3. The Andhra Tenancy Act was 
passed, as the preamble says, ‘to provide 
for the payment of fair rent by culti- 
vating tenants and for fixing the 
minimum period of agricultural leases’, 
Section 3 fixes the maximum rent 
payable by a cultivating tenant, Sec- 
tion 6 provides for determination of 
fair rent notwithstanding any agree- 
ment between the landlord and the 
cultivating tenant, Section 8 provides 
for remission of rent consequent on 
total or partial failure of crop due to 
natural calamities, Section 10 provides 
foy a minimum period of lease and 
Section 13 prescribes ‘the conditions 
governing the determination of the 
tenancy and evicting of the cultivating 
tenant. Section 17 says that the provi- 
sions of this Act shall have effect not- 
withstanding anything contained in any. 
pre-existing law, custom, usage, agree- 
ment or decree or order of a Court. 


Having regard to the scheme of 
the Act and the various provisions con~ 
tained in it there can be little doubt 
that the Act is meant to prevent rack- 
renting and unreasonable eviction and 
to secure a fair deal to the tenant by 
way of fair rent and security of tenure. 
While on the one hand the Act abridges 
the rights of the landlord under the 
general law, on the other it enlarges 
the rights of the tenant. It has made 
substantial inroads into the existing law 
of landlord and tenant. The question 
with which we are now concerned is 
whether under the Andhra Tenancy Act 
tenancy must be considered to continue 
until eviction or whether the tenancy 
must be considered to be determined 
when the right to evict accrues to the 
landlord. 

Section 111 of the Transfer of Pro- 
perty Act which deals with the deter- 
mination of leases of immoveable pro- 
perty runs as follows:— 


“S. 111. A lease of immoveable pro- 
perty determines— 
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(a) by efflux of the time limited 
thereby; 

(b) where such time is limited con- 
ditionally on the happening of some 
event—by the happening of such event; 

(c) where the interest of the lessor 
in the property terminates on, or his 
power to dispose of the same extends 
only to, the happening of any evenit—by 
the happening of such event; 

(d) in case the interests of the lessee 
and the lessor in the whole of the pro- 
perty become vested at the same time 
in one person in the same right; 

(e) by express surrender; that is to 
say, in case the lessee yields up his in- 
terest under the lease to the lessor, by 
mutual agreement between them; 

(f) by implied surrender; 

(g) by forfeiture; that is to say— 

(1) in case the lessee breaks an ex~ 
press condition which provides that, on 
breach thereof, the lessor may re-enter: 
or (2) in case the lessee renounces his 
character as such by setting up a title 
in a third person or by claiming title 
in himself; for (3) the lessee is adjudicat- 
ed an insolvent and the lease provides 
that the lessor may re-enter on the 
happening of such event; and in any of 
these cases the lessor or his transferee 
gives notice in writing to the lessee of 
his intention to determine the lease; 

(h) on the expiration of a notice to 
determine the lease, or to quit, or of 
intention to quit, the property leased, 
duly given by one party to the other.” 
Clauses (a) and (b) of Section 111 are 
clearly inconsistent with Section 10 of 
the Andhra Tenancy Act and the latter, 
therefore, must prevail by reason of Sec- 
tion 17 of the Act. Similarly Cl. (6) of 
Section 111 must give way to S. Il of 
the Andhra Tenancy Act. Clause (d} 
provides for the coincidence of the in~ 
terests of the lessee and the lessor. Seca 
tion 14 of the Tenancy Act provides for 
the surrender of holding by a cultivat« 
ing tenant and this corresponds in some 
measure to Cls. (e) and (f) of S. 131 of 
the Transfer of Property Act. Clause 
(g) of S. 111 provides for the determina-~ 
tion of the tenancy by a notice given by 
the lessor to the lessee of his intention 
to determine the lease by forfeiture in 
cases where there is breach of an ex 
press condition ‘which in turn provides 
for re-entry, of a lessee setting up an 
adverse title to the landlord or of the 
insolvency of the lessee. Clause (h) pro- 
vides for the determination of a tenancy 
on the expiration of a notice to quit 
Therefore, under Cls. (g) and (h) of the 
Transfer of Property Act the right to 
determine the tenancy is vested in the 
landlord and the continuance in posses- 
sion of the tenant after the determina« 
tien of the tenancy will be unlawful. 


A. IR 


4. On the other hand Section 13 
of the Andhra Tenancy Act which is en- 
titled ‘Termination of tenancy’ runs as 


follows:— 

“S. 13. Notwithstanding anything 
contained in Sections 10, 11 and 12 no 
landlord shall be entitled to terminate 
the tenancy and evict his cultivating 
tenant during the currency of a lease 
except by an application made in that 
behalf to the Tahsildar and unless, such 
cultivating tenant— 

(a) has failed to pay the rent due 
by him within a period of one month 
from the date stipulated in the lease 
deed, or in the absence of such stipula- 
tion within a period of one month from 
the date on which the rent is due ac- 
cording to the usage of the locality and 
in case the rent is payable in the form 
of a share in the produce, has failed to 
deliver the produce at the time of a 
harvest; or 

__ (b) has done any act or has been 
guilty of any neglect, which is destruc~ 
tive of, or permanently injurious to the 
land, or 
(c) has sub-let the land, or 

(d) has violated ‘any of the condi 
tions of the tenancy regarding the uses 
to which the land may be put, or 

(e) has wilfully denied the land- 
Jord’s title to the land, or 


(f) has failed to comply with any. 
order passed or direction issued by the 
Tahsildar or the Revenue Divisional Of. 
ficer under this Act.” 

It is at once patent that the right of 
the landlord to determine the tenancy 
as provided in Cls. (g) and (h) of Sec- 
tion 111 of the Transfer of Property Act 
is taken away. I am not to be under- 
stood as saying anything about the rights 
which a tenant may have under Cls. (g) 
and (h) of the Transfer of Property Act. 
It may be open to the tenant to urge 
that the right to a proper notice to quit 
and such other rights possessed by him 
under these clauses are still available to 
i and that the rights conferred on 
him by the Andhra Tenancy Act are in 
addition to those rights. I am not con- 
sidering that question. Under the 
‘Andhra Tenancy Act the landlord can- 
not determine the tenancy by an act 
inter partes. Under Section 13 of the 
Act the landlord is not given any right 
to determine the tenancy except by an 
application made in that behalf to the 
Tahsildar, that is to say, the tenancy 
must be determined by an order of the 
Tahsildar made on an application by the 
landlord. 
¢ It will be noticed tha? Section 13 
does not say that the Iandlord shall be 
‘entitled to terminate the tenancy and 
evict „his cultivating tenant on the 
happening of certain events but says 
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‘that no landlord shall be entitled to 
terminate the tenancy and evict his cul- 
tivating tenant unless certain conditions 
are fulfilled. Unless these conditions are 
fulfilled there can be neither termina- 
tion of tenancy nor eviction. One of 
the conditions is that termination of ten- 
ancy and eviction can be had only on 
an application made in that behalf to 
the Tahsildar. The effect of Section 13, 
to my mind, appears to be that the ten< 
ancy is not determined Unless there is 
an order of the Tahsildar and therefore 
the occupation by a tenant of the land 
until the date of order of eviction can- 
not be considered unlawful. In the view 
that I have taken it is not necessary to 
consider the various cases cited at the 
Bar, none of which dealt with the situa- 
tion like the present. The Civil Revi- 
sion Petition is, therefore, allowed with 
costs. 


Petition allowed. 
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NARASIMHAM, J. 


O. C. Ranganna and another, Peti- 
Hioners v. The Secretary, Regional Trans- 
port Authority, Anantapur and another, 
Respondents. 
= W. P, No, 227 of 1969, D/- 21-8- 
1970. 

(A) Motor Vehicles Act (1939), Sec- 
tion 63 — Permit sanctioning variation 
in route covering two regions is not 
valid until countersigned by Regional 
Transport Authority of the other region. 

(Para 4) 

(B) Motor Vehicles Act (1939), S. 48 
= Grant of permit in respect of a route 
not specified in the application offends 
provision of the section and can be 
quashed under Art. 226 of the Constitu- 
tion — (X-Ref:—~ Constitution of India, 
Art. 226). (Para 5) 

K. Amareswari and A. S. C. Bose, 
for Petitioners; Govt. Pleader (for No. 1); 
K. Mangachary and T. Balireddy, (for 
No. 2), for Respondents. 

ORDER: This is a petition under 
Art. 226 of the Constitution directed 
against the variation of the route for 
the stage carriage, A. P. A. No. 1885 
granted by the Regional Transport 
Authority in the proceedings of the 
Secretary, D. Dis. No. 2062/A1/68, dated 
7th January, 1969. 

2. The facts are these: The peti- 
Honers are ‘transport operators plying 
stage carriage in the Districts of Ananta- 
pur and Cuddapah, They ply on inter- 
district routes and on the common sector, 


DO/DO/B799/71/MNT/B 


O. C. Ranganna v. Secy., R. T, A, (Narasimham Jj [Prs. 1-4] ‘A. P. 265 


Kondapuram to Tadpathri, a distance of 
48 miles. The 2nd respondent herein, 
a transport operator, plies the stage 
carriage A, P. A. No. 1885 on the route 
“Tadapathri to Kalyandurg”, He appli- 
ed for a variation of the route to the 
Regional Transport Authority, Ananta~ 
pur, by an extension from Tadpathri to 
Proddatur. The Regional Transport 
Authority, Anantapur, purported to grant 
the variation by a resolution dated 20-9- 
1968 in his Re. No. 2062/A1/68. It would 
appear that the resolution was forward- 
ed to the Regional Transport Authority, 
Cuddapah, because part of the route lay 
in that region; and the Regional Trans- 
port Authority, Cuddapah, after notifica- 
tion, agreed to extension up to Konda- 
puram only by a resolution dated 19-12- 
1968. Thereafter, the impugned pro- 
ceedings were issued granting the varia- 
tion of the route, that is to say, the ex- 
isting route “Tadapathri to Kalyandurg” 
is varied as ‘Kondapuram Railway Sta- 
tion to Kalyandurg’. The affidavit of the 
petitioners states, firstly that this varia- 
tion of the route is different from what 
was applied for by the 2nd respondent, 
and secondly that the Secretary, Regio- 
nal ‘Transport Authority, Anantapur, 
should not have granted the variation of 
the route by the impugned proceedings 
as there was no prior occurrence there- 
for as contemplated under Rule 209 of 
the Andhra Pradesh Motor Vehicles 
Rules, 1964, 


3. A counter has been filed by 
the 2nd respondent that it was open to 
the Authority, while granting the con- 
currence , or while countersigning the 
permit, to restrict the area of operation 
and attach any condition which it could 
have imposed if it granted the permit, 
and further that all buses plying along 
Gundlur touch Kondapuram Railway 
Station, . 

4. At the hearing of the petition, 
I heard the Counsel for the petitioners 
and the 2nd respondent and the learned 
Government Pleader; and it is common 
case before me that the matter of varia- 
tion of permit has been dealt with under 
Section 63 of the Motor Vehicles Act 
(Act IV of 1939), and not a case of 
prior concurrence obtained under R. 209 
of the Andhra Pradesh Motor Vehicles 
Rules, 1964. The difference between the 
two procedures is vital, as in the one 


_case under Section 63 of the Act the 


permit shall not be valid unless coun- 
tersigned by the Regional ‘Transport 
Authority of the other region, whereas 
under the Rule, the Regional Transport 
Authority of any one region may grant 
a permit valid in any other regions with- 
in the State without the countersigna- 
ture of the Regional Transport Autho- 
rity of the other region or of each of 
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the other regions concerned. If so 
much is beyond controversy the objec- 
tion of the petitioners has to be upheld 
that the permit issued pursuant to the 
impugned proceedings would not be 
valid till couritersigsned by the Regional 
Transport Authority, Cuddapah. It has 
been as a fact verified that it has not 
been so countersigned. Secondly, the 
reference in the impugned order to con- 
currence granted by the Regional Trans- 
port Authority, Cuddapah, is inapt. The 
impugned proceedings have therefore to 
be eat 

The second objection also fo 
be uheld that the impugned proceedings 
are contrary to Section 48 of the Act, 
which states expressly that no permit 
shall be granted in respect of any route 
not specified in the application. The ap« 
plicant ie, the 2nd respondent herein, 
has applied for a route from Tadpathri 
to Cuddapah via Gundlur and not via 
Kondapuram, and so the grant of a per- 
mit via Kondapuram offends the ex~ 
press provision ‘of Section 48 of the Act. 
On this ground also the impugned pro- 
ceedings have to be quashed. 


6. The result, therefore, is that 
the impugned proceedings are quashed 
and the Ist respondent is directed to 
pass appropriate orders after following 
the correct procedure in the light of the 
observations made hereinbefore. The 
writ petition succeeds to this extent and 
is allowed, Parties will bear their own 


costs, 
Petition allowed. 
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OBUL REDDI AND VENKATESWARA 
RAO, JJ. 


Reddi Veerraju, Appellant v. Chif- 
fori Lakshminarasamma end others, Res< 
pondents. 


Appeals Nos. 28 and 381 of 167: Dj- 
4-8-1970, against decree of J. 
Rajahmundry in O. S. No. 53 of Ta 


(A) Partnership Act (1932), S. 15 — 
So long as the partnership is in exis- 
tence, no partner can claim any exclu- 
sive rights over the assets of partner- 
ship so as to assign or transfer the 
partnership property. (Case law dis- 
cussed). (Para 10) 

The right that a partner possesses 
jn the partnership property.is his right 
as a member of the partnership and not 
a right which he can claim in his indi- 
vidual capacity. Al the members of 
the partnership are interested in the 
whole of the partnership property. It 
eres ae ee Soe eee te 
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is only upon a dissolution that any part- 
of the partnership property may, by con~ 
tract of the partners, be converted into 
the separate, individual property of an 
individual partner. (Para 10) 

(8) Partnership Act (1932), S. 29 — 
Transfer of partnership property, either 
by mortgage or by sale or otherwise, is 
not permissible under the provisions of 
the Act — All that a „partner can trans- 
fer is his interest in the partnership 
business to the extent of his share as 
provided in S. 29. AIR 1966 SC 1300, 
Rel. on. (Paras 13 & 14) 


Section 29 (1) only permits trans- 
fer by a partner of his interest in the 
firm. But such a transfer will not en- 
title the transferee during the continu- 
ance of the firm, to interfere in the con- 
duct of the business. A transferee ‘is 
entitled only to receive the share of 
profits of the transferring partner, and 
he shall accept the account of profits 
agreed to by the partners. at is 
meant by a share of a partner is his 
proportion of the partnership assets 
after they have been all realised and 
converted into money, and all the part- 
nership debts and liabilities have been 
paid and discharged. (Paras 13, 14) 


Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 1300 (V 53) = 
1966-3 SCR 400, re v. 
Bhaskara Krishnap 

(1950) AIR 1950 Mad. B24 (V 37)= 
1950-1 Mad LJ 309, Srinivasa 
Mudaliar v. Abraham Pillai 18 

(1947) AIR 1947 Lah 13 (V 34)= 
ILR (1947) Lah 417 (FB), Ajudhia 
Pershad Ram Pershad v. Sham 


Sunder 

(1924) 1924 Simonds & Stuarts 
Reports Case in Cancery 600, 
Lingen v. Simpson 10 


7, 14 


(1919) 1919 AC 59 = 88 LJKB 
147, ce aa v. Speyer 
Brother: 12 
(1898) 1898- 1 Ch 667, In re Ritson; 
Ritson v. Ritson 10 


K. B. Krishna Murty, for Appellants; 
In A. S. No. 28 of 1967 and A. S. No. 

38 of oer and In S. R. No. 1448 of 1967 
and G. R. Subbarayan, for Respondent; 
No. 1 in A. S. No. 28 of 1967 and A. S. 
No. 381 of 1967 and for Petitioner No, 3 
in A. S. No. 381 of 1967. ` 


OBUL REDDI, J.: Appeal No. 28 of 
1967 arises out of the Judgment in O. S. 
53 of 1964 on the file of the Subordinate 
Judge, Rajahmundry passing a prelimi- 
nary decree in favour of the plaintiff in 
terms thereof. Appeal No. 381 of 1967 
ånd the un-numbered appeal (SR1448/67) 
are directed against the decision in O..S. 
No. 54 of 1964 passing a preliminary 
decree. 2nd defendant in O. S. No. 53 
of 1964 preferred appeal No, 28 of 19673 


1971 


defendants 2 and 3 in O. S. No. 54 of 
1964 and the 6th defendant in the very 
same suit preferred appeal No. 381/67 
gnd the un-numbered appeal respective- 
iy. 

2. The plaintiff instituted O. S. 
No. 53 of 1964 for recovery of Rupees 
14,.000/- on the foot of Ex. A-2 dated 
4-1-1952, a registered mortgage deed ex- 
ecuted by the lst defendant; and O. S, 
No. 54 of 1964 for recovery of a similar 
amount of Rs. 14,000/- on the foot of 
Ex. A-1 mortgage executed on the same 
date i.e, 4-1-1952 by the ist defendant 
for himself and on behalf of his minor 
sons, defendants 2 and 3. Though the 
defendants are different in each of the 
two suits, the plaintiff (Ist respondent 
in these appeals) is common to both the 
suits. As the defences raised by the 
contesting defendants in each of the two 
suits were substantially the same, the 
two suits were tried together with the 
consent of parties and the evidence re~ 
corded in O No. 54 of 1964 was 
treated as evidence in both the suits. 

3. The case of the plaintiff, as 
narrated by her, in O. S. No. 53 of 1964 
is that the Ist defendant, in partnership 
with others as partners, established a 
rice mill called “Veera Venkata Satya- 
narayana Rice -Mill” at Someswaram, 
For the purpose of the partnership busi- 
ness, he borrowed moneys from the 
plaintifi’s husband and executed promis- 
sory notes on 5-6-1950 and 8-12-1950. 
He also borrowed moneys from the 
second son of the plaintiff under another 
promissory note dated 16-5-1950. As 
the Ist defendant was unable to dis- 
charge the debts due under the promis- 
sory note, he borrowed Rs. 12,658/- from 
plaintiff and executed the mortgage 
bond (Ex. A-2) dated 4-1-1952 hypothe- 
cating the properties shown in the 
schedule thereto. The Ist defendant 
in 0O. S. No. 54 of 1964, who is 
also a partner of the firm, borrow- 
ed Rs. 9,242/- and. executed Ex. 
A-1 on behalf of himself and on behalf 
of his two minor sons. defendants 2 and 
3. The 2nd defendant in O. S. No. 53 of 
1964 is the subsequent purchaser of 
item (1) of the plaint schedule properties 
at a court sale held by the Receiver in 
O. S. No. 56 of 1957 on the file of the 
Sub-court Rajahmundry. It is the 
plaintiffs case that the sale was subject 
to the mortgage and therefore she is 
entitled to procéed against the share of 
the Ist defendant in item (1) of the 
plaint schedule properties; or, in the 
alternative to proceed against the Ist 
defendant’s share of the sale proceeds 
which have been deposited into Court 
to the credit of O. S. No. 56 of 1957. 

The 2nd defendant in O. S, 
53 of 1964 is the 6th defendant in O. S, 
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No. 54 of 1964. The defences put for- . 
ward by the contesting defendants in 
both the suits are identical. The Ist 
defendant in O. S, No. 53 of 1964, re- 
mained ex parte. The 2nd defendant 
pleaded ignorance of the mortgage (Ex. 
A-2) in favour of the plaintiff. Accord- 
ing to him, he purchased the share of 
the 1st defendant on 16-11-1954 in an 
execution sale in O. S. No. 134 of 1951 
on the file of the Sub-Court, Kakinada. 
The firm of which the 1st defendant in 

. S. No. 53 of 1964 and the Ist defend- 
ant in O. S, 54/64 and others were part- 
ners, stood dissolved on 31-8-1954 and 
one of the partners filed O. S. No. 56 of 
1957 for settlement of accounts which 
was decreed on 9-4-1960. In the final 
decree proceedings the mill was sold on 
24-4-1962 and the 2nd defendant in 
O. S. No. 53 of 1954 was the purchaser 
in that auction. It is his case that the 
sale was not subject to the mortgage and 
that he is a bona fide purchaser for value 
without knowledge of the mortgage; and 
as such, the mortgage is not binding on 
him. It is also his case that even other- 
wise, the mortgage, being a share of the 
partnership properties, is not valid as it 
would not create any interest in the 
splaintiff to follow the properties of the 
partnership in the hands of this defend- 
ant who was a purchaser at a Court 
auction. The plea of limitation was also 
raised on the ground that the action was 
not brought within three years from 
31-8-1954, the date when the firm stood 
dissolved. The 3rd defendant remained 
ex parte as also the 4th defendant, Offi- 
cial Receiver. 

5. The defence, in short, in both 
the suits is that a mortgagee cannot claim 
any interest in the properties of the firm 
in specie and follow the properties in the 
hands of an auction-purchaser as, ac- 
cording to the contesting defendant (2nd 
defendant) the remedy, if any, is only 
to file a suit for account of the dissolv~ 
ed partnership and ask for a share in 
the assets within three years from the 
date of dissolution, and even that re~ 
medy is barred by limitation. The 
other contesting defendants in O. S. No. 
54 of 1964 also disputed the claim of 
the plaintiff for recovering the amounts. 

6. On the principal issues settled 
in the two tuits, the trial court held that 
the two mortgage bonds in question are 
true and supported by consideration, 
and that the plaintiff is entitled to re- 
cover the amounts in terms of the 
decrees passed in both the suits. It also 
held that the suit is not barred by limi- 
tation. 

T. Mr. K. B. Krishnamurty, 
learned counsel appearing for the appel- 
lants in these appeals, relying upon a 
decision of the Supreme Court in Naras 
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yanappa v. Bhaskara Krishnappa (AIR 
1966 SC 1300) mainly contended that a 
mortgagor, who is a partner of the firm, 
cannot claim or exercise any exclusive 
right over any ‘property of the partner- 
ship firm; and in this case what the Ist 
defendant in each of the suits did was 
to exercise his rights as partner to the 
extent of his and his sons’ shares in the 
partnership property by mortgaging 
certain items of property belonging to 
the partnership. On the other hand, it 
is contended by Mr. G. R. Subbarayan 
Apear R for the Ist respondent 
(Pl aintiff) that what has been mortgag- 
ed is not the partnership property but 
only the interest or share of the mort- 
fagors in the partnership business; and 
as such, the plaintiff is entitled to re- 


cover the suit amount from out of the. 


proceeds realised by sale of the hypo- 
thecated property at the court auction 
‘in O. S. 56/57. 

8. To decide the question whe- 
ther what was mortgaged was an in- 
terest in proportion to their share in 
the partnership business, or whether it 
was the property -Ín specie it is neces- 
sary to read the terms of Ex. A-1 or 
Ex. A-2 both of which are couched in 
identical language. Apart from Item (1) 
with which we are now concerned, the 
deed of mortgage (Ex. A-1) refers to 
certain other items: The portion relat- 
ing to Item (1) which is in Telugu, when 
translated into English, reads: 

“Item 1:— Sri Veera Venkata Satya- 
narayana Rice Mill is situated in Ac. 1.11 
cents in the middle towards the south 
out of a total extent of Ac. 6-11 cents 
in Revision Survey No. 436 near a canal 
in Someswaram village of Ramachandra- 
puram ‘Taluk, Ramachandrapuram Sub- 
Division in East Godavari District over 
which we (the mortgagors) have title to 
` and possession including the buildings 
and bungalows appurtenant thereto and 
a -Ruston engine bearing Ne 274924 of 
47-52 H. P. Cte weccccccensceece 

And they are bounded: 

On the east and north by the Iand 
of eee Gangaraju; 

On the West by the Iand of Doddi 
Rolvansra fana: and 

On the South by irrigation canal. 

It is the land comprised within these 
boundaries where Sri Veera Venkata 
Satyanarayana Rice Mill is situate, 
engine, pulleys, belts etc, and all other 
instruments and implements, buildings 
bungalows, trees, fruit, easementary 
rights in which the first party and the 
other mortgagors have jointly | owned an 
undivided share of one anna.’ 

9. The description of Item (1) 
which is mortgaged is in two parts. The 
first part refers to the partnership mill 
which is constructed on an extent of 
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Ac. 1-11 cents and also the buildings and 
bungalows appurtenant thereto in addi- 
tion to a Ruston oil engine. The second 
part of it gives the boundaries of the 
land referred to in the first part; and 
in addition, specifically refers to the mill 
located thereon as also he other build- 
ings, engine pulleys, trees, easementary, 
rights and all other machine ery. 

10. According to Mr. Subbarayan, 
what is mortgaged is only an interest in 
the partnership to the extent of the 
share of the mortgagors viz., one anna 
and not the property of the partnership. 
We are unable to agree with Mr. Subba- 
rayan that what is mortgaged is the un- 
divided interest of one anna’s share of 
the mortgagors and not the property of 
the partnership. Under Section 15 of 
the Partnership Act, the property of the 
firm subject to any contract between the 
parties, shall be held and used by the 
partners exclusively for the purpose of 
the business. Therefore, no partner can 
say or treat any item of the property of 
the partnership as his separate property 
so long as the partnership subsists. In 
other words, as held by a Full Bench of 
the Lahore High Court in Ajudhia 
Pershad Ram Pershad v. Sham Sunder, 
AIR 1947 Lah 13 at p. 20 (FB) while a 
partnership is in existence, no partner 
ean point to any part cf the assets of 
the partnership as belonging to him 
alone. It should be borne in mind that 
notwithstanding the dissolution of the 

. the partners continue to be liable 
as such to third parties for any act done 
by any one of them which would have 
been an act of the firm, if done before 
dissolution, until public notice is given 
of the dissolution. The assets or the 
property of the firm on dissolution have 
to be applied in the first instance to the 
payment of liabilities of the firm; and 
it is only then that a partner or his re- 
presentative will be entitled for the dis- 
tribution of the surplus. 

It is thus clear that until the dis- 
solution and payment of the debts and 
liabilities of the firm, the question of 
any share in what is left over or re- 
mains, does not arise. In other words, no 
partner can lay his hands on any item 
of the partnership property claiming any 
exclusive rights over it as all the mem- 
bers of the partnership are interested 
in the whole of the partnership property. 
As has been pointed out in Lingen v. 
Simpson, ( (1924) Simons and Stuarts Re- 
ports, Case in Cancery, 600), no partner 
ean claim an exclusive right in any arti- 
cle of the partnership property. But 
tipon a dissolution any part of the part- 
nership property may, by contract of the 
partners, be converted into the separate, 
individual property of either. To the 
same effect, it was pointed out by Romer, 


we 


MITE 


J. in Re Ritson, Ritson v. Ritson, ( (1898) 
iL Ch 667) that 

"The debts of the partnership are 

z not the testator’s debts. Neither are the 
assets of the partnership the testator’s 
assets.” 
It, therefore, follows that, so long as 
there is a partnership in existence, no 
partner has any right to take any por- 
tion of the partnership property, or to 
say. that it belongs to him exclusively 
so as to assign or transfer the partner- 
ship property. The right that he pos- 
sesses in the partnership property is his 
right as a member of the partnership 
and not a right which he can claim in 
bis individual capacity. 

11. The learned counsel for the 
lst respondent, Mr. Subbarayan, invited 
our attention to a decision of the Madras 
High Court in Srinivasa Mudaliar v. 
Abraham Pillai, (1950) 1 Mad LJ 309 
= (AIR 1950 Mad 824) in support of his 
contention that what is conveyed under 
Exs. A-1 and A-2 is only an interest in 
the partnership and not the property of 
the partnership. That was a case where, 
under a will, the testator has transfer- 
red his share in the partnership of a 
rice mill with all its assets and liabilities 
and also the right of continuing an ap- 
peal in regard to the mill and enjoyment 
of all the profits arising therefrom. The 
question that arose in that case was 
whether, under the terms of the will, the 
petitioner in the revision petition was en- 
titled to be treated as the legal repre- 
sentative of the deceased appellant for 
continuing the appeal. The application 
made by the petitioner when the appeal 
was pending in the Court of the District 
Judge was dismissed on the ground that 
what was assigned to the original appel- 
Jant was only a mere right to sue, and 
that a mere right to sue cannot be 
transferred. It is against the decision 
of the District Judge that the revision 
was filed and a single Judge of the High 
Court held that what was transferred 
under the will was not a mere right to 
sue, but the tangible interest in the pro- 
perty and as such, the transfer was not 
hit by Section 6 (e) of the Transfer of 
Property Act. So, it is obvious that 
there was no transfer of partnership 
property in that case, but only interest 
in that property. 

12. As has already been noticed, 
the question in these appeals is whether 
what was mortgaged under Exs. A-1 and 
A-2 is a share in the partnership of the 
rice mill or certain items of the partner- 
ship property detailed in Ex. A-1, 
A reading of Exs. A~-l and A-2 will make 
it clear that what has been mortgaged 
is not the interest in the partnership 
business but certain items of property 
owned by the partnership firm. It has 
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been held in Rodriguez v. Speyer 
Brothers, (1919) AC 59 at p. 69) by 


Lord Finlay, L. C. that 


“When a debt due to the firm is gof 
in no partner has any definite share or 
interest in that debt; his right is merely, 
to have the money so received applied, 
together with the other assets, in dis- 
charging the liabilities of the firm, and 
to reconvey his share of any’ surplus 
there may be when the liquidation has 
been completed .............06 His interest 
can be finally ascertained only when the 
liquidation has been completed and it 
consists of his share of the surplus. He 
may be benefited as a consequence of 
the action by the reduction of his in- 
debtedness to the firm as a whole, or 
conceivably by his getting some part of 
any surplus when the winding up has 
been completed. But he has no right to 
any part of the sum recovered.” 


13. What is meant by a share of 
a partner, as put by Lindley (Chapter 17 
at p. 375) is his proportion of the part- 
nership assets after they have been all 
realised and converted into money, and 
all the partnership debts and liabilities 
have been paid and discharged. 


14. The Supreme Court in (AIR 
1966 SC 1300 at p. 1304) construed the 
scope and applicability of Section 29 of 
the Partnership Act where it was ob- 
served: 


_ _ “The whole concept of partnership 
is to embark upon a joint venture and 
for that purpose to bring in as capital 
money or even property including im- 
moveable property. Once that is done 
whatever is brought in would cease to be 
the exclusive property of the person who 
brought it in. It would be the trading 
asset of the partnership in which all the 
partners would have interest in propor- 
tion to their share in the joint venture 
of the business of partnership.” 

Section 29 (1) only permits transfer by 
a partner of his interest in the firm, 
either absolute or by mortgage, or by 
the creation of a charge on such inter- 
est. But such a transfer will not entitle 
the transferee, during the continuance 
of the firm, to interfere in the conduct 
of the business, or to require accounts, 
or to inspect the books of the firm. This 
sub-section only entitles a transferee to 
receive the share of profits of the trans- 
ferring partner, and he shall accept the 
account of profits agreed to by the 
partners. It is manifest that, not until 
the dissolution of the firm, the trans- 
feree will be entitled as against the re- 
maining partners to receive a share of 
the assets to the extent the transferring 
partner was entitled to; and for that 
purpose an account as from the date of 


dissolution will have to be taken. 
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15. In- the two mortgage bonds 
in question, what was transferred by the 
mortgagors was not the interests or the 
right in the partnership business, but 
certain items of the partnership property 
were mortgaged. <A transfer of part- 
nership property, either by mortgage or 
by sale or otherwise, is not permissible 
under the provisions of the Partnership 
Act; and all that a partner can transfer 
_ ds his interest in the partnership busi- 
ness to the extent of his share as pro- 
vided in Section 29 of the Partnership 
Act. On a true construction of the docu- 
ments, we have reached the conclusion 
that the transfer under the two mortgage 
deeds (Exs. A-1 and A-2} is not the ex- 
tent of their share or interest in the 
partnership business but the property of 
the firm. The fact that in the deeds the 
mortgagors mentioned that they have 
one anna’s share in the property shown 
in the schedules thereto cannot be con- 
strued as transfer of a share or interest 
in the partnership property. The reci- 
tals clearly bring out that what was 
mortgaged was the property of the mort~ 
gagors in specie to the extent of their 
share. It is not even the case of the 
plaintiff that all that the partnership 
concern possessed was the property 
shown in Exs. A-1 and A-2 and nothing 
more. 


It is thus clear that what the mort- 
gagors transferred was their rights and 
.interest in certain items of property 
owned by the partnership as if they 
had the exclusive right of ownership to 
the extent of their share in the pro- 
perty. We have, therefore, no hesita- 
tion in setting aside the finding of the 
Court below in this regard.. The plain- 
tiff would only be entitled to recover 
the moneys advanced under Exs. A-1 
and A-2 provided the action was brought 
within the prescribed period of limita- 
tion of six years. But since the action 
has been brought beyond that period, 
they will not be entitled to recover the 
moneys due under Exs. A-1 and A-2. 


16. We, therefore, set. aside the 
judgment. and decrees under appeal and 
allow the appeals with costs in A. S, 
No. 28.of 1967. The caurt-fee payable 
on the memorandum of eppeal in appeal 
No. 381 of 1967 will be paid by the Ist 
respondent. S. R. No. 1448/67 has been 
filed by the 6th defendant in O. S. No. 
54 of 1964 by way of abundant caution 
and therefore no orders are necessary 
and it may be returned. Since the ap- 
peals are allowed the application filed 
by the plaintiff for amendment of the 
decree of the trial Court is dismissed. 


Appeals allowed. 
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CHINNAPPA REDDY, J, 

Malakayya and another, Appellants 
v. Avati Bhommayya and another, Res- 
pondents. 

Appeal No. 11 of 1967, D/- 24-7-1970 
against decree of Sub. J. Nizamabad in 
O. S. No. 77 of 1962. 

Custom — Marriage — Widow mar- 
riage in Udiki form by performance of 
simple ceremonies of giving new clothes 
to bride, feeding of guests and taking of 
bride by bridegroom is customary among 
Munnur Kapus of the Telangana Region 
of Andhra Pradesh — (X-Ref:— Hindu 
Lew — Marriage — Custom) “Castes and 
Tribes of H. E. H. The Nizam’s Domi- 
nions” by Nawab Sirajul Hussain, Rel. 
on. (Para 4) 

Miss. V. Lakshmi Devi for K. Mahi-~ 
pathi Rao, for Appellants; K. Pratap- 
reddy, for Respondents. 


JUDGMENT: The defendants in 
O. S. No. 77 of 1962 on the file of the 
court of the Subordinate Judge, Nizama~ 
bad are the appellants in this appeal. 
The respondents, two in number filed 
the suit out of which the appeal arises 
for declaration of their title to the suit 
property and for an injunction. The Ist 
respondent claimed that he was the ad= 
opted son and the 2nd respondent claim- 
ed that she was the widow of late Abbu. 
Abbu died on 19-11-1262 possessed of 
the suit property. According to the al- 
legations in the plaint the 2nd plaintiff 
was the wife of Abbu and the ist plain- 
tiff had been adopted about six months 
prior to the date of the adoption deed 
which was executed by Abbu on 16-10- 
1962. The defendants who were Gnathis 
of Abbu trespassed into the suit lands 
soon after the death of Abbu and the 
plaintiffs, therefore were: forced to in- 
stitute the suit. The defendants claim- 
ed to be the sons of Abbu’s father’s 
brother. They denied that the 2nd plain- 
tiff was the wife of Abbu though they 
stated that she used to visit the deceas- 
ed now and then. They also denied the 
adoption of the Ist plaintiff by Abbu. 

The parties went to trial on two 
fssues, whether the Ist plaintiff was the 
adopted son of late Abbu and whether 
the 2nd plaintiff was the legally wedded 
wife of late Abbu. On the second ques- 
tion, the plaint did not mention the 
form of marriage which the 2nd plain- 
tiff and Abbu had gone through. It was 
merely stated in the plaint that the 2nd 
plaintiff was legally wedded wife of 
Abbu. When the defendants denied that 
the 2nd plaintiff was the legally wedded 
wife of Abbu it became necessary for 
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her to prove that she was legally marri- 
ed to Abbu. She adduced evidence and 
according to her case as spoken to by 
herself and her witnesses at the trial 
she was originally married to one 
Papanna and had three children by him. 
After the death of Papanna she was 
given in marriage to Abbu. - The mar- 
riage was performed, according to the 
caste custom, in the ‘Udik? form. Ac- 
cording. to her and her witnesses the 
‘Udiki’ form of marriage consisted of 
presentation of new clothes to the bride, 
“feeding of the guests and taking of the 
bride by the bridegroom. 


The defendants adduced evidence 
denying that there was any such cus- 
tomary marriage known as ‘Udiki’ form 
of marriage. They also denied that the 
2nd plaintiff was married to the late 
Abbu. They further adduced evidence to 
establish that after the death of her 
first husband the 2nd plaintiff was mar- 
ried to one Poshetti who was alive and 
therefore the 2nd plaintiff could not 
legally marry Abbu. The defendants 
also adduced evidence to the effect that 
the 2nd plaintiff was kept as the mis- 
tress of Narayanareddy, the Police patel 
of the village. 


2. The learned Subordinate Judge 
while holding that the deed of adoption 
was executed, by late Abbu, neverthe- 
less found that it was not established 
that Abbu had adopted the ist plain~ 
tiff. This finding is most unsatisfactory 
but the ist plaintiff has not preferred 
any appeal though the suit filed by him 
was dismissed. The learned Subordinate 
Judge, however found that the marriage 
of the 2nd plaintiff with Abbu was esta- 
blished. He therefore decreed the suit 
in her favour. In this appeal Miss 
Lakshmidevi, learned counsel for the ap- 
pellants argued firstly that the essential 
requisites of a custom had not been 
established and secondly that the mar- 
riage of the 2nd plaintiff with Abbu had 
not been proved by satisfactory evidence. 
She urged that the learned Subordinate 
Judge did not discuss the relevant evi- 
dence and that the judgment was most 
unsatisfactory. I agree with Miss Laxmi- 
devi that the judgment of the learned 
Subordinate Judgeisvery unsatisfactory. 
The learned Subordinate Judge has not 
discussed the evidence at all. There is 
hardly any reference to the large volume 
of evidence adduced by the defendants. 
I have therefore gone through the entire 
evidence with the assistance of Miss 
Lakshmidevi, learned counsel for the ap- 
pellants and Sri Pratapreddy, learned? 
counsel for the respondent. 


3. The first question for consi- 
deration is whether the 2nd plaintiff has 
succeeded in estab. the existence 
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of the ‘Udiki? form of marriage. The 
parties are Munnoor Kapus. Nawab 


Sirajul Hussain in his ‘Castes and Tribes 
of H. E. H. The Nizam’s Dominions’ re~ 
fers to the customs of widow marriage 
amongst Munnoor Kapus and states: “A 
widow may marry again but not her late 
husband’s brother. The ritual in use at 
the marriage of a widow is simple and 
consists in presenting the widow with a 
new saree, glass bangles and toe-rings 
and tying the ‘Thali’ round her neck.” 
He also states later ‘Divorced women are 
allowed to marry again and the cere. 
mony is the same as that of a widow’s 
marriage.” The Nawab does not men~ 
tion the mame of the form of marriage 
of a widow or a divorcee but the wit- 
nesses in the present case call it the 
‘Udik? form of marriage. 


I may mention here that I have mya 
self come across the expression ‘Udiki” 
form of marriage in several cases com- 
ing from the western districts of the 
Telangana region and the Rayalaseema 
districts, where parties belonging to 
castes other than Brahmin, Vysya and 
Kshatriva claimed to have been married 
in the ‘Udik? form, whenever the bride 
happened to be a widow or a divorcee. 
Sometimes it was also described as the 
‘Cheerakattw marriage. In the present 
case, P. W. 1 the brother of the 2nd 
plaintiff sated that he performed the 
‘Udik? marriage of the 2nd plaintiff 
with Abbu. He denied the suggestion 
that there was no practice of ‘Udiki’ 
marriage. He stated that the 2nd plain- 
tiff was presented with new clothes on. 
the occasion of the ‘Udiki’ marriage and 
next day she was taken away by her 
husbané to his house. P. W. 2 the 
Asaldar police patel of Kurnapalli village 
stated that "Udik? marriage was permis- 
sible in the Munnoor Kapu caste. 


P. W. 3 stated that Abbu married 
Butchamma according to the ‘Udiki 
custom. He described the custom as - 
follows:— ‘In ‘Udiki’ new saree and 
clothes are given and caste mén are fed, 
then the married woman is taken by her 
husband’. P. W. 6 the 2nd plaintiff, 
stated that she was married to Abbu in 
the ‘Udik? form. She described the 
‘Udik? form -of marriage as follows:— 
‘To perform ‘Udik? in our caste, new 
clothes are given to the bride and then 
guests are fed and then husband takeg 
the bride.’ In cross-examination she also 
stated that the 2nd defendant himself 
had a ‘Udiki? wife and that there were 
many in her caste who had married 
“Udik? wives. D. W. 1 who claimed that 
he was the second husband of the 2nd 
plaintiff stated even in chief-examination 
that amongst Munnoor Kapus ‘Udik? 
form of marriage was performed. He 
claimed that he himself was married to 
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the 2nd plaintiff in the ‘Udiki’ form of 
marriage, 

In cross-examination he admitted 
that he had another ‘Udiki’ wife in Penta 
village. D. W. 2, a caste man of the 
parties was examined by the defendants 
to prove that Abbu never married the 
2nd plaintif. He did not, however, 
speak to the non-existence of the ‘Udiki’ 
form of marriage. It was suggested to 
him in cross-examination that the wives 
of the 2nd defendant were ‘Udiki’ wives 
and not ‘Lagnam’ wives, but he denied 
the suggestion. D. W. 4 another caste 
man of the parties stated that there was 
no custom of ‘Udiki’ marriage in his 
caste. D. W. 6 a brother of the dezend- 
ant stated that there was no custom of 
‘Udiki’ marriage in his‘caste. D. W. 7 
first stated that there was no custom of 
"Udiki’ marriage in his caste, but later 
added that Poshetti married Butchamma 
according to ‘Udiki’ manner. He stated: 
“The second marriage of widower or 
widow is called ‘Udiki’ otherwise the 
marriage will be called ‘Lagna’.” He 
also stated that in ‘Udiki’ marriage new 
clothes should be given to the bride and 
the guests would be fed. He further 
added ‘children born from the ‘Udiki? 
wife will have a share in the property.” 


`. D. W, 8 similarly stated in the 
beginning that he was not aware o? the 
custom of ‘Udiki’ marriage, but later 
stated that Poshetti married Butchamma 
according to ‘Udiki’ custom. In cross- 
examination he stated ‘Udiki? marriage 
fs possible if one of the two parties loses 
his wife or her husband. New clothes 
are given to the bride. Bride and 
bridegroom both are presented with new 
clothes. Then feast is arranged for the 
guests who are invited.” 


4, It is clear from the evidence, 
particularly of P. Ws. 3 and 6 and 
D. Ws. 1, 7 and 8 that widows and 
. divorced women of the Munnur Kapu 
taste are married by the performance 
of a few simple ceremonies, even as 
mentioned in Nawab  Sirajul Hussain’s 
treaties. It may be mentioned that 
ceremonies performed when a maid of 
the Mannur Kapu caste is married are 
different and very elaborate, They are 
very much the same as the ceremonies 
performed when maids of other Telugu 
easte (Non-regenerate) of the Telangana 
area are married even as the simple 
ceremonies connected with marriages of 
widows and divorced women are parti- 
cularly the same amongst all the non- 
regenerate caste. The ceremonies are 
fully described in the Nawab’s treatise 
under each caste, ‘Chakala’ ‘Golla’ 
‘Goundla’ ‘Kapu’ “‘Kummara’ ‘Mangala’ 
*Munur Kapu’ ‘Muthrasi’ ‘Padma Sale*® 
‘Sale’ "Telega? ‘Uppara’ ‘Velama’ ete. 
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What is striking about the ceremonies 
is that whether the bride is a maid or 
widow, the one ceremony considered es~ 
sential by Texts of Hindu Law ‘Sapta- . 
padi’ is not performed et all. So too the 
ceremony of invocation before the 
sacred fire. A reference to Thurstor’s 
volumes on the Castes and Tribes of 
South India, also reveals the same strik~ 
ing feature. The position therefore ap< 
pears to be that the ceremonies to be 
performed in connection with marriage 
of the non-regenerate Telugu caste, more 
particularly of the Telengana Region, are 
not those prescribed by Hindu Law 
Texts but rather those prescribed by 
custom. It is of course well known that 
custom can override any text of Smriti 
law and such custom, which is in 
derogation of the ordinary law, must be 
proved to be ancient, certain and rea- 
sonable before it can receive judicial re~ 
cognition. The rigour of the rule that 
a custom which modifies ordinary law 
must be strictly proved is lost if we 
remember, what I was at great pains to 
point out earlier, that in the Telugu 
area and amongst the people of the non- 
regenerate telugu castes performance of 
rites sanctioned by local custom and not — 
the performance of the rites sanctioned 
by the Smritis appears to be the ordinary 
aw, 

It is well known that the strictness 
of the rules of Hindu Smritis is related 
as regards Western and Southern Indig 
by writers who recognised the validity 
of local or family customs. (Vide Mayne’s 
Hindu Law, llth Edition Paragraph 118), 
It is also well known that the rules 
among Sudras of Southern India are not 
as strict as among Brahmins, Further 
we are not here concerned with any , 
custom as such but with the adjuncts 
of a custom. I will make myself clear, 
We are not concerned with the custom 
of marriage itself because marriage as 
an institution was recognised ages ago; 
we are not concerned with the custom 
of marriage of widow because such 
custom undoubtedly and undisputedly 
exists and, at any rate, from 1859 on- 
wards Statute permitted such marriages; 
we are merely concerned with the cere- 
monies attendant on the marriage of a 
widow. What we have to enquire is nof 
whether the custom of marriage of a 
widow is established but what are the 
ceremonies to be performed at the time 
of such a marriage. 


Since marriages and 
widows amongst the non-regenerate 
eclasses are made not by performing 
ceremonies prescribed by Smriti texts 
but by perfoming ceremonies prescribed 
by custom, the enquiry should be what 
are the ceremonies to be performed and 
not whether these ceremonies haye been 


of maids 
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proved to be ancient, continuous etc. 
Evidence of caste people that marriages 
are celebrated in such and such a fashion 
may well suffice. Proof of a few instances 
may quite satisfy. As already pointed 
out by me the evidence of P. Ws. 3 and 
6 and D. Ws. 7 and 8 establishes that 
widows of the Munnur Kapu caste are 
married in the ‘Udiki’ form by the per- 
formance of a few simple ceremonies 
viz., the giving of new clothes to the 
bride, the feeding of guests and the 
taking of the bride by the bridegroom. 
5-6. The next question is whether 
it has been proved that Butchamma, the 
2nd plaintiff was married to Abbu. (His 
Lordship discussed the evidence in Paras 
5 and 6 and observed): On a review of 
the entire evidence I hold that the 2nd 
plaintiff has succeeded in’ establishing 
that she was legally married to late 
Abbu. The appeal is therefore dismissed 
with costs. 
Appeal dismissed, 
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OBUL REDDI ae VENKATESWARA 

Srimanthu Rani Yarlagadda Venkata 
Durgamba Bahadur, Appellant v. Sri- 
manthu Raja Yarlagadda Sivarama 
Prasad Bahadur Zamindar and others, 
Respondents. 

S. T. A. No. 32 of 1964 and C. R. P. 
No. 1761 of 1964, D/- 16-7-1970, against 
decree of Estates Abolition Tribunal 
(Dist, J.) Krishna at Machilipatnam, D/- 
25-3-1964. 

(A) Tenancy Laws — Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act, 1948 (26 of 1948), S. 46 — Claim by 
a creditor under the provision can be 
considered not only after but even before 
the compensation is apportioned among 
the persons referred to in S. 44 (1) of 
the Act and upon rejection of such claim 
by the Tribunal, the Special Tribunal is 
competent to entertain an appeal pre- 
ferred by the creditor against the rejec- 
tion — (X-Ref:— Sections 54-A (4), 51 
and 52). (Paras 6, 7) 

(B) Tenancy Laws — Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act, 1948 (26 of 1948), S. 67 (1) and (2) 
(£) — Rules made thereunder — Rule 1 
— Rules are not retrospective in effect 
— Second Proviso to R. 1 does not 
contemplate retrospective operation. AIR 
1955 Andh Pra 221, Rel. on. 


(Paras 9, 10, 1), 


Thus court-fee payable on applica- 
tion filed prior to promulgation of the 
rules is governed by Second Schedule to 
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Madras Court-fees Act (5 of 1922), and 
the right of applicant to have his claim 
adjudged on payment of court-fee pre- 
scribed on the date of application being 
the substantive right cannot be abridg- 
ed by the rules. (Paras 9, 10, 11) 
Cases Referred: Chronological Paras 
(1955) AIR 1955 Andh Pra 221 
(V 42) = 1955-1 Andh WR 482 
(FB), Eswaramma v. Seethamma 11 

Y. Suryanarayana, for Appellant; 
The Principal Govt. Pleader, on Court 
notice. 

OBUL REDDI, J.: S. T. Appeal No. 
32 of 1964 is preferred against the order 
of the Estates Abolition Tribunal, Machi- 
lipatnam in O. P. No. 15 of 1956 reject- 
ing the petition filed by the appellant 
on 27-9-1950 under Section 54-A (4) of 
Madras Act 26 of 1948 praying that a 
sum of Rs. 7,47,442-3-5 be paid to her 
from out of the advance compensation 
amount and the compensation that would 
be deposited later on in respect of 
Devarkota Estate. 


2. The appellant made the ap- 
plication claiming to be a creditor of 
the Ist respondent, her husband. A 


notice was issued to the Advocate for 
the appellant on 3-2-1964 calling upon 
him to pay ad valorem court-fee on or 
before 12-2-1964. It was represented to 
the Tribunal that no further court-fee 
was payable under the Rules then in 
force framed under Section 67 of the 
Act regarding the court-fee payable. 
The Tribunal did not agree with the 
contention put forth by the counsel 
appearing for the appellant and relying 
upon the new Rules notified and pub- 
lished in the Andhra Gazette dated 18th 
August 1955, directed the appellant to 
pay the deficit court-fee as provided in 
the Rules which came into force on the 
aforesaid date on or before 23-3-1964. 
As the deficit court-fee was not paid as 
ordered by the Tribunal, a consequential 
order was made by'it on 25-3-1964 re- 
jecting the application. The present 
appeal and the revision are preferred 
against that order. 

3. Mr. Y. Suryanarayana, learn- 
ed counsel appearing for the appellant, 
contended that on the date when the 
appellant filed the application under 
Section 54-A (4), the court-fee payable 
under the Rules was annas twelve, that 
prescribed court-fee under the Rules 
then in force was paid by the appellant, 
that the new rules invoked by the Tri- 
bunal were not made retrospectively ap- 
plicable; and as such, the Tribunal feli 
into a grievous error in directing the 
oo to pay court-fee on ad valorem 

asis. 

4. Mr. G. Venkatarama Sastry, 
the Principal Government Pleader, ap- 
pearing for the State, on Court notice, 
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contended that this Special Tribunal has 
no jurisdiction to entertain the appeal 
or revision in a matter arising under 
Section 54-A (4) of the Estates Abolition 
Act, and even otherwise, the stage for 
filing an application by a creditor is only 
after an enquiry has been held into the 
claims of persons who arve entitled to be 
maintained from the estate and its in- 
come in accordance with the Rules made 
by the Government in that behalf; and 
in. the ease of a creditor who makes a 

in respect of advance compensa~ 
tion deposited by the Government for 
estates which are not impartible estates, 
the claims for apportionment can only 
be enquired into after apportionment 
among the persons referred to in sub- 
section (1) of S. 44; and as such, the ap- 
plication itself was premature. The 
Principal Government pleader also con- 
tended that although it is not specified 
that the Rules are made retrospectively 
applicable, a reading of the second pro- 
viso to ule 1 notified on 18-8-1955 
would make it abundantly clear that by 
implication the new Rules apply to ap- 
plications where no issues have been 
framed and as such, the Tribunal was 
fustified in directing the appellant to 
pay ad valorem court-fee on her claim. 

5. The principal questions that 
arise from what is contended by either 
side are (1) whether tnis special Tri- 
bunal has jurisdiction to entertain the 
appeal and (2) whether the new Rules, 

which provide for payment of ad valorem 
court-fee, are impliedly made retrospec- 
tively - applicable to applications which 
were pending by 18-8-1955 where no 
issues were framed by the date of tha 
commencement of the new Rules. 

6. We may straightway say 
that we are not in agreement with the 
learned Principal Government Pleader 
that this appeal is not entertainable in 
view of the provisions of Ss. 51 and 
52. Section 51 provides for appeals and 
Section 52 deals with the jurisdicticn of 
the Special Tribunal. Section 51 (1) 
provides that any person aggrieved by 
any decision of the Tribunal under Sec~ 
tions 43 to 50 may, within the period 
prescribed, appeal to the special Tribu- 
nal. Section 52 limits the jurisdiction 
of the Special Tribunal. Its jurisdiction 
is limited to the apportionment of the 
compensation among the persons refera 
red to in Section 43 and the apportion- 
ment of the interim payments among 
the persons referred to in Section 50. 
Sections 51 and 52 have'to be read to- 
gether and they clearly bring out that 
any person deeming himself aggrieved 
by any decision of the Tribunal render- 
ed under Sections 43 to 50 may prefer 
an appeal to the Special Tribunal. 
creditor is entitled to put forth his claim 
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under Section 46. This section, reads: 

“After the compensation has been 
apportioned among the persons referred 
to in Section 44, sub-section (1), or where 
it is more convenient, so to do pending 
such apportionment, the Tribunal shalt 
take into consideration the applications 
of the creditors other than those dealt 
with in Section 45, sub-section (3), and 
decide the amount to which each such 
creditor is entitled and the person or 
persons out of whose share or shares of 
e a such amount should be 
pai 

7. There is nothing to suggest 
from a reading of this section that an 
application by a creditor should be made 
only after the apportionment of the 
compensation among the persons men- 
tioned in sub-section (1) of S. 44. This 
section also empowers the Tribunal, if 
it is convenient, to entertain the claims 
of the creditors also pending such ap- 
portionment. If would be open to the 
Tribunal, if it so considers, to enquire 
into an application filed by a creditor 
even before the compensation is appor~ 
tioned among the persons referred to in 
sub-section (1) of S. 44. Therefore, we 
are not in agreement with the Principal 
Government Pleader that the stage for 
filing the application is after the appor- 
tionment among the persons referred to 
in sub-section (1) of S. 44. As has al- 
ready been noticed, Section 51 provides 
for appeals against any decision render- 
ed by the lower Tribunal under Sec- 
tions 43 to 50; and in this case, a deci- 
sion was rendered by the Tribunal re- 
jecting the application made by the ap- 
pellant which was, in substance, an ap- 
plication made under Section 46 al« 
though, Section 54-A (4) alone was quot- 
ed. Section 54-A (4) has to be read 
along with Section 46 as, by sub-sec-~ 
tion (4) of S. 54-A the provisions of 
Sections 42 to 46 are made applicable 
mutatis mutandis in respect of the 
amount deposited. In view of the speci- 
fie provision made in sub-section (4) of 
S. 54-A that S. 46 is applicable in res- 
pect of the amounts deposited and in 
view of the rejection of the application 
made by a creditor under Section 46, 
we are of the opinion that it is an ap- 
pealable order as any one, who feels 
aggrieved by any decision of the Tri- 
bunal under Sections 43 to 50, is en- 
titled, as a matter of right, to prefer 
an appeal to a special Tribunal. The 
appeal is therefore in order and this 
special Tribunal has jurisdiction to en- 


tertain the appeal and decide it on 
merits, 
8. The next and more important 


question is whether the Rules relied upon 
by the Tribunal, as held by. it, were 
made retrospective in operation. For 
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this, we have only to see if any Rules 
were made and in force at the time 
when the application was made i.e. 
27-9-1950 and look into the Rules which 
have come into force on 18-8-1955. Sec- 
tion 67 of the Act empowers the Gov- 
ernment to make Rules to carry out the 
purposes of this Act; and in exercise of 
that power, the Governor framed Rules 
under sub-sections (1) and (2) (£) of Sec- 
tion 67 regarding ‘court-fees payable in 
G. O. Press No. 3349 dated 18-12-1952. 
But it does not appear that any Rules 
were in existence on the date when the 
application was made. The only Rules 
that are brought to our notice and plac- 
ed before us are those made by the 
Governor on 18-12-1952. Neither the 
Principal Government Pleader nor the 
counsel for the appellant has been able 
to place before us any Rules regarding 
the court-fees prior to the aforesaid 
Rules. Presumably, the court-fee of 
annas twelve was paid under Sch. II of 
the Madras Court-feés Act (5 of 1922). 
The Rules regarding the court-fee ap- 
pear to have been framed only subse- 
quently on 18-12-1952. Rule 1 of the 
Rules published under G. O, 3349 dated 
18-12-1952 provides: 


“Every application made to a Trix 

Þunal under the Act shall bear a court« 
fee of annas twelve and the Vakalat- 
namah shall bear a court-fee of rupee 
one.” 
It is obvious from this Rule that on 
27-9-1950, the date of the application, 
either no court-fee was payable or i 
payable it was only under Schedule II 
of the old Court-fees Act. Therefore, it 
cannot be said that there was any Rule, 
on the date when the application was 
made, framed in exercise of the powers 
conferred by Section 67 which prescrib- 
ed higher court-fee and not twelve 
annas. It should be deemed that the 
court-fee of annas twelve paid on the 
application was sufficient on the date 
when it was filed. 


9. It takes us to the next ques- 
tion whether, by reason of the subse- 
quent Rules made by the Governor as 
published in Rules Supplement to Part I 
of the Andhra Gazette dated 18-8-1955, 
the appellant is required to pay a higher 
court-fee as provided in the new Rules. 
Rule 1 reads: 


“On every petition filed by a per- 
son other than the principal landholder, 
sharer or maintenance-holders as defin- 
ed in Section 45 (2) (a) and (b) of the 
Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act, 1948 (Madras 
Act 26 of 1948), hereinafter referred to 
as “the Act” claiming the whole or any 
portion of the advance compensation or 
interim payment on account of a debt 
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or liability due to him from the estate 
or from the share of any of the sharers 
or maintenance-holders, the Tribunal 
shall collect ad valorem court-fee as if 
it were a plaint in a Civil Court; 

Provided that: 

(i) such court-fee shall be collected 
on the amount claimed in the petition 
or such portion as may then be expect- 
ed to be available with the Tribunal for 


* payment to the applicant, whichever is 


less; 

(ii) the court-fee payable on the 
portion aforesaid shall be determined by 
the Tribunal after the respondent files 
his objection or before the issues are 
framed; i 

(iii) x x x 
These rules no doubf provide for col- 
lection of court-fee on ad valorem basis 
but they become effective only from the 
date of their publication in the absence 
of anything in these rules showing that 
rats were to take effect from an earlier 

te. 


10. Mr. Venkatarama Sastry 
sought to rely upon the second proviso 
to Rule 1 to contend that it will be open 
to the ‘Tribunal, after the respondent 
files his objections or before the issues 
are framed, to direct payment of ad 
valorem court-fee. We are unable to 
agree with this submission of his for the 
reason that this second proviso is intend- 
ed only to determine the court-fee pay- 
able ‘on such portion’ as may then be 
expected to be available with the Tri- 
bunal for payment to the applicant. In 
other words, this second proviso is in- 
tended only to cover cases where the 
claimants have notionally valued the 
claims as the amounts available or pay- 
able cannot be stated with certainty and 
not with a view to make that proviso 
retrospectively applicable so as to apply 
to applications filed prior to the pro- 
mulgation of these Rules. The new 
Rules framed and published in the 
Gazette dated 18-8-1955 do not contain 
anything to justify the argument of the 
learned Principal Government Pleader 
that they are either expressly or im- 
pliedly made retrospectively applicable 
to applications filed prior to that date. 
ih The right that the appellant 
had to ask for adjudication of her claims 
by paying a court-fee of annas twelve 


` which was the prescribed fee on the date 


of the application is a substantive right 
and cannot be abridged or crippled by 
the new Rules which have not been made 
retrospectively applicable. (See Eswar- 
amma v. Seethamma, (1955) 1 Andh WR 
482==(AIR 1955 Andh Pra 221)). To ask 
the appellant to pay ad valorem court- 
fee is to take away the substantive right 
which accrued to her to have her claim 
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adjudged on an application with a pay- 
ment of court-fee of annas twelve. 

12. We therefore set aside the 
order under appeal and direct the Tri- 
bunal to take the application on file and 
dispose it of on merits and according to 
law. The appeal is accordingly allowed} 
but, in the circumstances without costs. 
Advocate’s fee is fixed at Rs. 250/- 
(Rupees two hundred and fifty-only). 

13. 
appeal, the revision has become unneces- 


sary. 
Appeal allowed, 
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E. A. Sriramayya and another, Ap- 
pellants v. D. Aswarthanarayana Gupta 
and others, Respondents. 

A. S Nos. 277 and 278 of 1965, 
Cross-objections, D/- 11-6-1970 against 
decree of Sub. J., Anantapur in O. S. 
Nos. 9 and 10 of 1962. 

Debt Laws — Madras Agriculturists 
Relief Act (4 of 1938), Ss. 13-A, 3 (ii) (a) 
and 13 — Section 13-A applies to debts 
‘meurred by persons excluded from defi- 
nition of agriculturist by provisos B and 
C to S. 3 (ii) (a) but not to those of 
persons excluded from applicability of 
S. 13 by reason of its explanation. AIR 
1969 Andh Pra 335, Referred. 

Therefore, a person who paid pro- 
fession tax on a half-yearly income of 
more than Rs. 600/- during the four 
half-years immediately preceding the 
debt and had also paid property tax for 
buildings whose total annual rental 
value exceeded Rs. 600/- during the same 
period would get excluded from the ap- 
plicability of the second part of S. 13 
and S. 13-A also would not, in terms, 
apply to him, (Paras 3 and 4) 
Cases Referred: Chronological Paras 
(1969) ATR 1969 Andh Pra 335 


(V 56) = 1970-1 Andh WR 53, 
Venkatanarayana Vv. Yagna 7 
Prasad 4 
(1965) 1965-1 Andh WR 48, Satya- : 
narayana v. Yagna Prasad 4 


(1955) AIR 1955 Mad 670 (V 42)= 
68 Mad LW 674, Kulitalai Bank 
Ltd. v. Nagamanickam 4 
(1952) AIR 1952 Mad 126 (V 39)= 
(1951) 2 Mad LJ 530, Venkata- 
marayana Rao v. Savansukha 3 
A. Bhujangarao for T. Rangiah, for 
Appellants; In both the Appeals; E. 
Avyyapureddy for B. Rama Rao, for Res- 
pondents. In both the Appeals. 
JUDGMENT: A. S. Nos. 277 and 
278 of 1965 are appeals against the 
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In view of our decision in the - 
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decrees in O. S. Nos. 9 and 10 of 1962 
on the file of the court of the Subordi- 
nate Judge, Anantapur the respective 
plaintiff in each suit being the appellant 
in the corresponding app2al. The plain- 
tiff in O. S. No. 10/62 is the father of 
the plaintiff in O. S. 9/62. The defend- 
ants in the two suits are common. O. S. 
No. 9/62 is laid on a promissory note 
dated 4-4-1961 (Ex. A-1) executed by 
late Dhonthi Bhimayya Chetty of Hind- 
pur for a sum of Rs. 10.000/- O. S. 
No. 10/62 is laid on a promissory note 
dated 5-4-61 (Ex. A-5) executed by late 
Donthi Bhimayya Chetty for a sum of 
Rs. 10,000/-. The defendants in the two 
suits are the members of the joint family 
of which late Donthi Bhimayya Chetty 
was the manager before he died on 24- 
11-1961. It is the case of the plaintiffs 
that late Donthi Bhimayya Chetty bor- 
rowed a sum of Rs. 10,000/- in cash from 
each of the plaintiffs on 4-4-1961 and 
5-4-1961, respectively. According to the 
defendants no amount was borrowed in 
cash on 4-4-1961 or 5-4-1961. The ori- 
ginal debt of which Exs. A-1 and A-5 
are renewals was borrowed in 1954 
under Ex. B-121. In order to circumvent 
the provisions of the Agriculturists Re- 
lief Act promissory notes used to be 
taken sometimes in the name of the 
father i. e., the plaintiff in O. S. No. 10 
of 1962, sometimes in the name of the 
son i. e, the plaintiff in O. S. No. 9/1962 
and sometimes in the name of a part- 
nership, known as Sri Rama Oil Mills, 
of which the father and son were 
partners. 


The defendants claim that they are 
agriculturists and that they are entitled 
to the benefits of the Agriculturists 
Relief Act. They claim that the debt 
should be reopened and traced back to 
the original debt of 1954. The principal 
question raised before the lower court 
and the only question raised before me 
is whether the defendants are entitled to 
the benefits of the Agriculturists Relief 
Act and whether the debts are liable to 
be reopened and traced back to 1954. 
The learned Subordinate Judge held that 
the defendants were entitled to the bene- 
fits of Sections 13 and 13-A of the Agri- 
culturists Relief Act and that the debts 
were liable to be reopened and traced 
back to the year 1954, the date of the 
Original debt. The learned Subordinate 
Judge held that the continuity and iden- 
tity of the debt from 1954 has been esta- 
blished. On those findings the learned 
Subordinate Judge granted a decree for 
Rs. 5,704-82 in each case with propor- 
tionate costs. 


2. In these appeals Sri Bhujan- 
garao, learned counsel for the appellants 
urges that the defendants have failed to 
establish the continuity and the identity 


o 
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of the debt of 1954 with the debts due 
under the suit promissory notes. On 
the other hand he urges that the evi- 
dence indicates that the continuity was 
broken and the debts were distinct. 
There is no substance in this submission 
of Sri Bhujangarao. One has only to 
consider the chronology of the transac- 
tions as spoken to by the plaintiffs them- 
selves to come to the conclusion that 
the defendants have successfully esta- 
blished the continuity and identity of the 
debt. (The judgment then considers the 
chronology of the transactions, and 
salient features such as charging interest 
as if there ‘was no break in the period 
and the non availability of funds with 
defendant to make the payments enter- 
ed in plaintiffs’ accounts and holds): I 
have therefore no hesitation in confirm- 
ing the finding of the learned Subordi- 
nate Judge that the continuity and 
identitv of the debt has been established. 

3. The next and the more formid- 
able submission of Sri Bhujangarao is 
that the defendants are not entitled to 
the benefit of Ss. 13 and 13-A of the 
Agriculturists Relief Act. It is not in 
dispute before me. that defendants have 
saleable interest in agricultural land and 
that they are agriculturists within the 
meaning of Section 3 (ii) (a) of the Agri- 
culturists Reliefs Act. It is however 
contended on behalf of the plaintiffs that 
the defendants are not entitled to the 
benefit of Section 13 as they are exclud- 
ed from such benefit by the explanation 
to Section 13. The defendants on the 
other hand urge that they are entitled 
to the benefit of Section 13 and S. 13-A 
of the Act. Sections 3 (ii), 13 and 13-A 
in so far as they are relevant are as 
follows:— 

“3(ii) ‘Agriculturist means a person 
who— 

(a) has a saleable interest in any 
agricultural or horticultural land in the 
Province of Madras not being land 
situated within a Municipality or can- 
tonment, which is assessed by the Pro- 
vincial Government to land revenue 
(which shall be deemed to include 
peshkash and quit rent) or which is held 
free of tax under a grant made, confirm- 
ed or recognised by Government; or 


x x x x 

Provided that a person shall not be 
deemed to be an ‘Agriculturist’ if he— 

(A) has in both the financial years 
ending 3lst March, 1938 been assessed 
to income-tax under the Indian Income- 
tax Act, 1922 or under the Income-tax 
laws of Indian State. 


(B) has in all the four half years 
immediately preceding the Ist October, 
1937 been assessed to profession-tax on 
a half yearly income of more than six 
hundred rupees derived from a profes- 


E. A. Sriramayya v. D. A. Gupta (C. Reddy J.) [Prs. 2-3] A. P. 277 


sion other than agriculture under the 
Madras District Municipalities Act 1920, 
the Madras City Municipal Act, 1919, the 
Cantonments Act 1924 or any law gov- 
erning Municipal or local bodies in any 
other state in India or any foreign state 
in the continent of India or under the 
Madras Local Boards Act, 1920 in a 
Panchayat which was a Union before the 
26th August 1930; or 

(C) has in all the four half-years 
immediately preceding the ist October 
1937 been assessed to property or house 
tax in respect of buildings or lands other 
than agricultural lands, under the 
Madras District Municipalities Act 1920 
the Madras City Municipal Act 1919 the 
Cantonments Act, 1924 or any law gov- 
erning Municipal or local bodies in any 
other State in India or under the Madras 
Local Boards Act 1920 in a panchayat 
which was a Union before the 26th 
August 1930 provided that the aggregate 
annual rental value of such buildings and 
lands whether let out or in the occupa- 
tion of the owner is not less than Rupees 
600/— or 

x x x x ; 

13. In any proceeding for recovery 
of a debt, the court shall, scale down all 
interest, due on any debt incurred by 
an agriculturist after the commence- 
ment of this act, so as not to exceed a 
sum calculated at 6ł per cent per 
annum simple interest that is to say one 
pie per rupee per mensem simple in- 
terest, or one anna per rupee per annum 
simple interest: ; 

Provided that the State Government 
may by notification in the Official Gazette 
alter and fix any other rate of interest 
from time to time. 

Explanation— For the purpose of 
this section the definition of ‘agricul- 
Taer in Section 3 (ii) shall be read as 


(i) in proviso (A) to that section for 
the expression ‘the financial years end- 
ing 31st March 1938’ The expression “the 
financial year ending on the 31st March 
immediately preceding the date - on 
which the debt is incurred” were sub- 
stituted and i 

(ii) in provisos (B) and (C) to that 
section, for the expression ‘the four half- 
years immediately preceding the ist 
October 1937’ the expression “the four 
half years ending on the 3ist March or 
the 30th September (whichever is’ later) 
immediately preceding the date on which 
the debt is incurred.” were substituted’. 

13-A. Where a debt is incurred by 
a person who would be an agriculturist 
as defined in Section 3 (ii) but for the 
operation of proviso (B) or proviso (C) 
to that section the rate of interest ap- 
plicable to the debt shall be the rate 
applicable to it under the law, custom, 


oe 
278 A. P. [Prs. 3-4] E. A. Sriramayya v. D. A. Gupta (C. Reddy J} 


contract or decree of court under which 
the debt arises or the rate applicable to 
an agriculturist under Section 13, which- 
ever rate is less.” ; 
It is not disputed before me that the 
defendants paid profession tax on a half- 
yearly income of more than Rs. 600/- 
during the four half-years immediately 
preceding the date of the original debt 
as well as the dates of the promissory 
notes. It is also not disputed before me 
that the defendants paid property tax in 
respect of buildings whose aggregate 
annual rental value exceeded Rs. 600/- 
during the four half-years preceding the 
date of original debt as well as the dates 
of the promissory notes. The defend- 
ants therefore clearly fall within the 
second part of the explanation to Sec- 
tion 13 and that means that they are 
not entitled to the benefit of the provi- 
sions of Section 13. 

However if is urged on their behalf 
that Section 13-A of the Act which was 
introduced by the Amending Act of 1948 
enables the defendants to claim the same 
relief. But Section 13-A in terms ap- 
plies only to persons who though agri- 
culturists are not considered to be agri- 
eulturists because of proviso (B) or pro- 
viso (C) to Séction 3 Gi) (a) that is be- 
cause they have paid profession tax on 
a half yearly income of more than 
Rs. 600/- or paid property tax in res- 
pect of buildings whose rental value ex- 
ceeded Rs. 600/- during the four half 
years preceding J-10-1937. Tt does not 
in terms apply to agriculturists who are 
not agriculturists because of the second 
part of the explanation to Section 13, 
that is because they have paid profes- 
sion tax on a half-yearly income of more 
than Rs. 600/- or paid property tax in 
respect of buildings whose rental value 


exceeded Rs. 600/- during the Four Half 


Years preceding the Debt. Thus while 


Section 13 expressly excludes such per~ 
sons from its benefits Section 13-A does 
not in terms apply to them. The result 
is that neither S. 13 nor S. 13-A is at- 
tracted to the case of the defendants. I 
have come to this conclusion with some 
diffidence but it appears to me to be un- 
avoidable. 


Sri E. Ayyapureddy, learned coun- 
sel for the respondents invites my at- 
tention to two decisions of the Madđras 
High Court; Venkatanarayana Rao v. 
Savansukha, (1951) 2 Mad LJ 539 = 
(AIR 1952 Mad 126) and Kulitalai Bank 
Ltd. v. Nagamanickam, (68 Mad LW 674) 
= (ATR 1955 Mad 670). In the first case 
Rajamannar, C. J. and Venkatarama 
Aiyar, J. held that Section 13-A dealt 
only with one subject-matter, namely 
the rate of interest payable by certain 
persons though they were not agricul< 
turists within the definition contained in 


ATIR. 


Section 3 (ii) read with the provisos and 
that Section 13-A did not deal with any 
other matter. The decision does not 
have any application to the present case. 
In the second case Mack, J., after refer- - 
ring to Section 18-A of the Act said “the 
first defendant prior to this amendment 
would not have been entitled to any 
relief as he paid a profession tax. Under 
this section which now excludes in the 
categories of tax-payers only those who 
may pay income-tax from relief as an 
agriculturist, the Ist defendant would be 
clearly entitled to relief under S, 13-A 
i.e. to have the interest reduced 
to 54% simple per annum” It is not 
clear from the judgment whether the 
first defendant paid profession tax 
during the period prior to 1-10-1937 or 
during the period prior to the date of 
debt. The question raised in these ap- 
peals does not appear to have been raised . 
in that case. In fact mo argument ap- 
pears to have been addressed on the con- 
struction of S. 13-A as the learned 
counsel appearing in the case as pointed 
out by Mack, J., were not aware of the 
provision of S. 13-A. It is difficult to 
consider the decision as a precedent on 
any question. 

4. The learned counsel also relies 
upon the decision of Jaganmohan Reddy, 
C. J. and A. D. V. Reddy, J., in Venkata- 
narayana v. Yagna Prasad, (ATR 1969 
Andh Pra 335) affirming the decision of 
N. D. Krishna Rao, J., in Satyanarayana 
v. Yagna Prasad, (1965-1 Andh WR 48). 
In that case the question which was con- 
sidered by the learned Judges was whe- 
ther the provisions of Section 13-A. were 
applicable only to debts incurred prior 
to the commencement of Act IV of 1938. 
The learned Judges held that S. 13-A 
was applicable to debts incurred both 
prior and subsequent to the commence. 
ment of the Act. The question raised in 
the instant appeals, whether S. 13-A is 
applicable to persons specifically exclud- 
ed by the second part of the explana- 
tion to Section 13 was neither raised nor 
considered by the learned Judges. It 
appears to have been assumed by the 
learned Judges that if Section 13-A ap- 
plied to debts incurred after the Act it 
would automatically apply to debts in- 
curred by persons excluded by the se- 
cond part of the explanation to S. 13. 
The attention of the learned Judges was 
apparently not drawn to the fact that 
Section 13-A was expressly made applic- 
able to persons excluded from the cate~ 
gory of agriculturists by reason of pro- 
visos (B) and (C) to Section 3 (ii) (a) of 
he Act but not by reason of the ex- 
planation to Section 13. 


To my mind the true position ap- 
pears to be this: (1) Debts incurred by 
persons who are agriculturists satisfying 
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all the requirements of the definition 
contained in Section 3 (ii) (a) are liable 
to be dealt with in the manner provided 
by Sections 8, 9 and 13 of the Act which- 
ever is applicable. (2) Debts incurred 
by persons whe would be agriculturists 
but for provisions (B) & (C) to S. 3 (iid 
(a), that is to say persons who are agri- 
eulturists but are not considered to be 
agriculturists because of payment of pro- 
fession tax or property tax during the 
four half years preceding 1-10-1937 are 
liable to be dealt with under Sec. 13-A 
irrespective of baer 2 the debts were 
incurred before or er the commence- 
ment of the Act. From the first cate- 
gory of cases however are excluded 
debts incurred subsequent to the Act by 
persons who have paid profession tax or 
property tax in the four half years be« 
fore the incurring of the. debts. Such 
debts are excluded notwithstanding the 
fact that persons incurring the debts 
satisfy all the requirements of S. 3 (ii} 
{a) including the provisos. That appears 
to be the effect of the explanation to 
Section 13. I am therefore of the view 
‘that Section 13-A is applicable to debts 
incurred by persons who are excluded 
from the definition of agriculturist by 
provisos B and C to S. 3 (ii) (a) but not 
‘to debts incurred by persons who, are 
excluded from the applicability of Sec- 
tion 13 by reason of the special defini- 
tion of agriculturist contained in the ex- 
planation to Section 13. 


5. In. view of my conclusion on 
the applicability of Ss. 13 and 13-A the 
appeals have to be allowed. There will 
be a decree in each of the suits for a 
sum of Rs. 10440/- with interest at 54% 
from 7-2-1962 till the date of realisa- 
tion. The decree of the lower court re 
garding costs of that court will stand. 
There will be no order regarding costs 
of the appeals. In view of my finding 
on the main question of the applicability 
of Sections 13 and 13-A the memoran- 
da of Cross-objections are also dis- 
ee but in the circumstances without 
costs. 


Appeals allowed; Memo of cross 
objections dismissed. 
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Specific Relief Act (1877), S. 22 — 
Where the plaintiff asserts that he has 
paid Rs. 1500 to the defendant and is 
willing to pay the balance of Rs. 272 to 
him but it is found that he had not paid 
the sum of Rs. 1500 to the defendant 
the plaintiff is disentitled to the discre- 
tionary relief of specific performance not 
only on the ground ‘that he has set up 
a false plea but also that he was not 
ready and willing to perform his part 
of the contract — (X-Ref:— Contract 
Act (1872), S. 51). 1937 Mad WN 1158, 
Rel. on; AIR 1967 Andh Pra 69 held to 
be reversed in C. A. No. 1076 (N) of 
1966, D/- 17-7-1969 (SC). (Para 4) 
Cases Referred: Chronological Paras 
{1969) Civil Appeal No. 1076 (N) 
of 1966, D/- 17-7-1969 (SC), Piothi 
Raju v. Butchi Raju 

(1967) AIR 1967 Andh Pra 69 
(V 54), Butchiraju v. Sri Ranga 
Satyanarayana 

(1937) 1937 Mad WN 1158, Sub- 
barayudu v. Tatayya 4 

A. Gangadhara Rao, for Appellant: 
K. Raghava Rao (for Nos. 1, 3, 4) and N. 
Subba Reddy (for Nos. 5 to 7), for Res- 
pondents. 

JUDGMENT: The plaintiff is the ap- 
pellant. He filed a suit for specific per- 
formance of an agreement of sale Ex, 
A-1 executed by the ist defendant on 
behalf of himself and the 2nd defendant 
on 24-4-1960 agreeing to sell a house 
site in Kavali. He paid Rs. 50/- on the 
date of the execution of the agreement 
and he avers that he paid a further sum 
of Rs. 1500/- on 14-10-1960 receiving 
which the defendants put him in pos~+ 
session of the suit site. He says that 
he has been ready and willing to per- 
form his part of the contract and called 
upon the defendants by a notice dated 
10-10-1961 (Ex. A-13) to execute a sale 
deed after receiving the balance of the 
purchase money. 2nd defendant however 
sold the suit site to 3rd defendant under 
Ex. B-9 dated 14-11-1963 and the 3rd 
defendant in turn sold the same to 4th 
defendant under Ex. B-6 dated 21-5~ 
62 (sic) 4th defendant also alienated the 
site in favour of 5th defendant under 


Ex. B-7 dated 27-9-1963. The 5th 
defendant trespassed on the Jand on 
11-11-1963. The plaintiff has. therefore 
filed the suit for specific performance 


and recovery of possession of the suit 
site. While the second defendant re~- 
mained ex parte, ist defendant pleaded 
that time was the essence of the contract 
and that the plaintiff rescinded the con~ 
tract and that he therefore sold it to 
the 3rd defendant. Defendants 3 to 5 
claimed to be bona fide purchasers for 
value without notice of the agreement 
of sale in favour of the plaintiff and 
prayed for the dismissal of the suit. 
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2. The trial Court, on a review 
of the evidence, found that, time was 
not the essence of the contract, that 
there was no rescission of the contract 
by the plaintiff, that defendants 3 to 5 
were not bona fide purchasers for value, 
that plaintiff was put in possession of 
the suit site in pursuance of the agree- 
ment and that he was also ready and 
willing to perform his part of the con- 
tract. But it held that the plaintiff did 
not pay Rs. 1500/- on 14-10-1960 as 
pleaded by him. In view of the above 
finding, the plaintiff's suit was decreed 
subject to the condition that he paid not 
only the balance of the consideration 
but also Rs. 1500/-. Defendants 3 to 5 
preferred an appeal as also the plain- 


tiff. Both the appeals were disposed of 


by a common judgment. During the 
pendency of the appeal the 5th defend- 
ant died and defendants 6 to 8 were 
brought on record as L. Rs. The lower 
appellate Court agreed with the finding 
of the trial court that the plaintiff did 
not pay Rs. 1500/-. It also found, dis- 
agreeing with the trial court that the 
plaintiff was not willing to perform his 
part of the contract on and from Octo- 
ber, 1961. In that view, it allowed the 
appeal preferred by defendants 3 to 5 
and dismissed the plaintifi’s appeal. 

3. The plaintiff in this appeal 
contends that the finding of the lower, 
court that the plaintiff was not ready 
and willing to perform his part of the 
contract on and from October, 1961 is 
perverse. In fact he hac given a notice, 
Ex. A-13 dated 10-10-1961 expressing 
his readiness and willingness to perform 
his part of the contract to which defend- 
ants did not choose to reply. The mere 
fact that he had withdrawn a sum of 
Rs. 1400/- from the bank and that his 
bank balance fell to Rs. 175-49 by the 
time of the institution of the suit does 
not warrant the conclusion that he was 
not willing to perform his part of the 
contract. It is not necessary to go into 
this question in view of my finding on 
the other grounds on which the decree 
of dismissal of the suit rests. 

4. The plaintiff had averred in 
the plaint that he had paid a sum of 
Rs. 1500/~ on 14-10-1960 and had stated 
in para 8 of the plaint that : 

“the plaintiff has still to pay the Ist 
defendant Rs. 272-50 after deducting the 
sum of Rs. 1500/- already paid to him. 
The plaintiff is ready to pay that amount 
and bear half of the stamp and registra~ 
tion expenses for the execution of the 
sale deed.” 

The statement that he had already 
paid Rs. 1500/- has now been found to 
be not true by both the courts and that 
finding of fact cannot be disturbed and 
in fact was not seriously challenged by 
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Mr. A. Gangadhara Rao, learned coun- 
sel for the appellant. That being so, it 
must be taken that the averment in the 
plaint that he had paid a sum of Rupees 
1500/- on 14-10-1960 is not true. In 
stating that he was ready and willing 
to perform his part of the contract, it 
must be taken that he was ready and 
willing to pay Rs. 272-50 Ps. which was 
the balance payable according to him 
under Ex. A-1 and not that he was ready 
and willing to pay Rs. 1772-50 Ps. which 
was due and payable by the plaintiff, 
according to theefinding of the courts 
below. Unless the readiness and will- 
ingness of the plaintiff was to pay the 
entire balance of the purchase money, 
he is not entitled to a decree for specific 
performance. In issuing the demand 
notice dated 10-10-1961 also what he 
could have meant was that he was ready 
and willing to pay Rs. 272-50 Ps. and 
not Rs. 1772-50 Ps. that was really due 
from him. Irrespective of any other 


-fact, the averment in the plaint and the 


notice is sufficient to hold that he was 
not ready -and willing to perform his 
part of the obligation under Ex. A-1. 
That apart, the plaintiff who seeks equit- 
able remedy .of specific performance 
must come to the court with clean hands. 
As held by a Division Bench of the 
Madras High Court in Subbarayudu v. 
Tatayya, 1937 Mad WN 1158 that where 
the plaintiff seeking the relief of specific 
performance puts forth a false plea, he 
would be disentitled to the equitable and 
justifiable relief of specific performance. 
Reliance was placed by Mr. Gangadhara 
Rao, learned counsel for the appellant 
on a judgment of this Court in Buchiraju 
v. Sri Ranga Satyanarayana, AIR 1967 
Andh Pra 69. But, that case was carri- 
ed in appeal to the Supreme Court and 
the Supreme Court by a judgment in 
Civil Appeal No. 1076 (IN) of 1966 (SC) 
reversed the decision of this court and 
held as follows:—~ 


“The plaintiffs had set up a false 
case that they had offered on June 4, 
1953 to the first defendant the balance 
of the purchase price due, and they 
sought to support that case by leading 
evidence which was to their knowledge 
false. It is true that the trial court and 
the District Court have held that after 
June 4, 1953 the plaintiffs were ready 
and willing to perform their part of the 
contract and under the terms of the 
agreement of sale, time was not of the 
essence, but having regard to their con- 
duct the plaintiffs were not entitled to a 
decree for specific performance. The 
&uestion whether in the circumstances of 
the case the claim of the plaintiff for 
specific performance may be decreed 
being within the discretion of the trial 
court and the District Court the High 
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Court could not interfere with the ex- 
ercise of that discretion unless the order 
was shown to be arbitrary or patently. 
erroneous in law. 
the exercise of discretion (by the trial 
Court and District Court) against the 
claim made by the plaintiffs was not 
arbitrary but was reasonable and guided 
by judicial principles. The High Court 
could not, sitting in second appeal, inter- 
fere with the exercise of jurisdiction 
merely because the District Court re~- 
fused relief of specific performance also 
on the ground of delay.” 
In this case, the lower appellate court 
has refused to exercise the discretion in 
favour of the plaintiff who had set up 
false plea of payment of a major por- 
tion of the purchase money. The plain- 
tiff, in my view, was not only disentitled 
to the discretionary relief on the ground 
that he has set up a false plea but also 
on the ground that that discloses that 
he was not ready and willing to per- 
form his part of the contract. 

5. The second appeal therefore 
fails and is accordingly dismissed with 


costs. No leave. 
Appeal dismissed, 
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(V 58 C 54) 
RAMACHANDRA RAO, J. 
Madduri Venkataratnam, Petitioner 


v. Mangu Ramadas and others, Respond~ 
ents. 

Writ Petn. No. 1851 of 1968, D/- 
16-3-1970. 

(A) Tenancy Laws Andhra 
Pradesh (Andhra Area) Estates Abolition 
and Conversion into Ryotwari Act (26 of 
1948), S. 15 — Decision in enquiry 
under S. 15 that one of the parties was 
entitled to ryotwari patta is outside scope 
of that section; and there being no deci- 
sion under S. 56 as to who the lawful 
ryot was, subsequent enquiry under Sec- 
tion 56 would not be barred as res judi- 
cata — (Civil P. C. (1908), S. 11). (4363) 
2 Andh WR 19 & (1964) 2 Andh WR 276 
& 1967-1 Andh WR 154, Rel. on; AIR 
1947 Mad 416 & AIR 1953 SC 65 & AIR 
1964 SC 907 & AIR 1949 Mad 780 & AIR 
1965 SC 1153, Distinguished. 


(Paras 11 to 15) 
(B) Tenancy Laws An 


— 


dhra 
Pradesh (Andhra Area) Estates Abolition 
and Conversion into Ryotwari Act (26 of 
1948), S. 64-A — Section 64-A is a speci- 
fic provision laying down in what cases 
principles of res judicata should’ 
be applied — It is not therefore per- 
missible to invoke provisions of S. 11, 
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Civil P. C. or principles therein in pro- 
ceedings under the Act — (X-Ref:— 
Civil P. C. (1908), S. 11). (Para 13) 
(C) Civil P. C. (1908), S. 11 — In 
applying principles of res judicata it is 
the competency of original Court that 
must be considered — If the decision of 
original Court is not within its jurisdic- 
tion, the fact that the decision was con- 
firmed in appeal or in writ petition will 
not make it valid and binding. 
(Para 15) 
Cases Referred: Chronological Paras 
(1967) 1967-1 anah WR 154, 
Suryakantamma v. L. Sanyasi il 
(1965) . AIR 1965 sc. 1153 (V 52)= 
(1965) 2 SCR 547, Gulabchand v. 
State of Bombay (Now Gujarat) 
(1964) AIR 1964 SC 907 (V 51)= 
1964-1 SCR 495, Ittyavira 
Mathai v. Varkey Varkey 15 
(1964) 1964-2 Andh WR 276 = ILR 
(1966) Andh Pra 610, Subba Rao 
v. E. A. Tribunal 
{1963) 1963-2 Andh WR 19 = 
1963-1 Andh LT 382, Pentamma 


v. Lakshmanna 

(1953) AIR 1953 SC 65 (V 40)= 
(1953) 1 Mad LJ 449, Mohanlal 
Goenka v. Benoy Kishna Mukher- 


jee 

(1949) AIR 1949 Mad 780 (V 36)= 
(1949) 1 Mad LJ 412, Krishna- 
murthy v. Parthasarathy 

(1947) AIR 1947 Mad 410 (V 34)= 
(1947) 1 Mad LJ 233. Mohideen 
Rowther v. Gani Ammal 15 


M/s. P. Ramachandra Reddy and 
M. S. R. Subrahmanyam, for Petitioner; 
P. V. R. Sarma for 2nd Govt. Pleader 
(for Nos. 2 to 4) and G. Bala Parames- 
wari Rao (for No. 1), for Respondents. 


ORDER:— This is an application 
under Art. 226 of the Constitution of 
India, for the issue of a writ of certior- 
ari and for quashing an order of the 
Estates Abolition Tribunal, East Goda- 
vari, in T. A. No. 1/66 dated 26-3-1968. 

2. The petitioner herein claims to 
be a ryot in respect of lands covered by 
R. S. Nos. 47, 52/1 and 52/3 of an extent 
of about Ac. 59- 00 which are post-settle- 
ment inam lands situated in Suryaraopet 
village, which formed part of the erst- 
while FPithapuram Zamindari Estate, 
which was notified and taken over by 
the Government on 7-9-1949 under the 
provisions of the Madras Act, now the 
Andhra Pradesh, (Andhra Area) Estates 
Abolition and Conversion into Ryotwari 
Act, Act No. 26 of 1948, (hereinafter 
called the Act). The Assistant Settle- 
ment Officer, Anakapalli conducted a 
suo motu enquiry under Section 15 (1) 
of the Act in S. R. No, 15 (1) 2496/58, 
to determine the nature, history of the 
lands and to consider the claims of the 
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Jand-holders for a Ryotwari patta. The 
land-holders claimed ryotwari patta 
under Section 12 of the Act on the foot- 
ing that they were their private lands. 
At a later stage in the said enquiry, the 
land-holders set up a plea that the lands 
were leased out to one Mangu Nara- 
simharao Pantulu, that there was an ex~ 
change of patta and Mutchilika between 
the land-holders and the said Narasimha- 
rao Pantulu in the year 1910, that the 
Raja of Pithapuram filed O. S. No. 35/23 
on the file of the Court of the District 
Munsif, Kakinada, for enhancement of 
rent. A compromise was effected and 
an annual rent of Rs. 35-9-0 was fixed, 
that the said Narasimharao, died in the 
year 1942 leaving behind i his 
daughter-in-law one Mangu Venkata- 
narasamma as a sole surviving heir, as 
her husband predeceased her, that the 
said Venkata Narasamma is the sister of 
the land-holders, that one of the land- 
holders M. Seshagiri Rao, was managing 
the lands on behalf of his sister, Venkata- 
narasamma, that she was entitled to a 
patta as a ryot and that the petitioner 
is only a tenant of the said Venkata- 
narasamma. The petitioner herein stated 
that he had been in possession of the 
lands as a ryot under the landlords 
since the year 1934, that he was shown 
in the village accounts as the person in 
occupation eversince that year, that he 
was entitled to a patta under Section 11 
of the Act, and that the land-holders 
claimed for a patta umder Section 12, 
was not tenable. 

3. The Assistant Settlement Of- 
cer, by an order dated 23-5-1959 dis- 
allowed the claim of the Iand-holders 
for a patta under Section 12, but without 
dropping the further proceeding under 
Section 15, proceeded to consider the 
claims of the said Venkatanarasamma 
and the petitioner herein for a patta 
under Section 11 of the Act and direct- 
ed to issue a ryotwari patta to Venkata- 
narasamma. Against the said order, the 
petitioner herein preferred an appeal to 
the Estates Abolition Tribunal, in A. S. 
No. 44/59 and the tribunal, by its judg- 
ment dated 13-8-1960, dismissed the 
same. The matter was carried by way 
of a Writ Petition in W. P. No. 709/60 
to this Court. The Writ Petition was 
dismissed by a judgment dated 27-7- 
1961. The further appeal W. A. No. 
72/61 preferred against the said judg- 
ment, was also dismissed on 11-9-1961. 

4. On 2-11-1961, the petitioner 
herein filed an application under S. 56 
of the Act before the Assistant Settle- 
ment Officer, Vizianagram, for deciding 
the question as to who is the lawful ryot 
jn respect of these lands. In the peti- 
tion it is stated that the previous en- 
quiry under Section 15 of the Act was 
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confined to the determination of the 
question as to whether the land-holder 
was entitled to a patta or not, that any 
observations or decisions given therein 
with regard to a patta under Section il, 
were not valid and would not have any 
binding effect on the parties, that the 
question as to who is the lawful ryot in 
respect of the holding, should be deter~ 
mined by the Assistant Settlement Offi- 
cer under Section 56 of the Act when 
the proceedings were brought before him 
in the manner prescribed by law, and 
that therefore the Assistant Settlement 
Officer should hold-an enquiry under 
Section 56 of the Act and declare the 
petitioner herein as the lawful ryot of 
the holding and ‘issue him a ryotwari 
patta. This petition was opposed by 
Venkatanarasamma on various grounds. 
A preliminary objection was raised stat- 
ing that in the earlier enquiry, the dis- 
pute between the parties was decided, 
that the said decision had become final 
and that the same matter could not be 
reagitated by an application under Sec- 
tion 56 of the Act. The said Venkatana- 
rasamma, filed an application before the 
Assistant Settlement Officer, praying that 
the question with regard to the main- 
tainability of the petition should be 
decided as a preliminary question, and 
this was rejected by the Assistant Settle- 
ment Officer. But on a revision to this 
court in C. R. P. No. 636/62, this court 
allowed the revision petition and direct- 
ed the Assistant Settlement Officer to 
decide the question as a preliminary 
issue. The matter was taken up by the 
Assistant Setilement Officer and by his 
order dated 24-4-1965 he held that the 
previous decision was under Sections 15 
and li, that the present proceedings 
were taken under Section 56 (1) (c) of 
the Act and therefore the previous deci- 
sion under Section 11 would not operate 
as res judicata. It may be’ mentioned 
that subsequent to the order passed by 
this court in revision, the said Venkata~ 
narasamma died and the present first 
respondent, Mangu Ramadas, was 
brought on record as the legal represen- 
tative of the sad Venkatanarasamma in 
the proceedings before the Assistant 
Settlement Officer. 


5. Against the order of the As- 
sistant Settlement Officer, the first res- 
pondent preferred a revision to this 
Court under Art. 227 of the Constitu- 
tion, and this court by an order dated 
25-8-1965 held that the decision of the 
Assistant Settlement Officer could be 
challenged in the appeal. Thereafter the 
eAssistant Settlement Officer, held an en- 
quiry and after considering the oral and 
documentary evidence held that the rent 
receipts Exs. P.2 to P.11 did not show 
that the brother of Venkatanarasamma 
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issued the receipts on behalf of his 
sister, that he issued them in the capa- 
city of a land-holder, that he was not 
the power-of-attorney holder of his sister 
Venkata Narasamma, that she had no 
occupancy rights in respect of the lands, 
that the petitioner was entitled to the 
occupancy rights having been inducted 
into possession as a ryot by the land- 
holder, and that he was the lawful ryot 
in respect of the lands in question and 
that he would be entitled to the grant 
of a ryotwari patta for the said lands. 


6. Against the decision of the As- 
sistant Settlement Officer, the first res- 
pondent preferred an appeal to the 
Estates Abolition Tribunal (District 
Judge) East Godavari at Rajahmundry. 
The Tribunal held that Venkatanaras- 
amma, never cultivated the lands, that 
she never paid any rents to the land- 
holder, that the petitioner did not take 
the lands on lease from the respondent, 
that be had direct dealings with the 
Jand-holder and executed kadapas in res- 
pect of the lands in his favour, that the 
rent receipts Exs. P.2 to P.11 ranging 
from 1949 to 1958 were issued by the 
land-holder, that when the defence 
department took possession of the pro- 
perty in the year 1942, they paid com- 
pensation tp the petitioner, that Mangu 
WVenkatanarasimharao, the father-in-law 
of Venkatanarasamma, who was said to 
have been inducted into possession of the 
lands, died in the year 1942, thaf 
Venkatanarasamma could not succeed to 
the estate of her father-in-law under 
the Hindu Women’s Rights to Property 
Act of 1937, that even otherwise there 
was no evidence to show that Mangu 
Venkatanarasimba Rao continued to be in 
possession until his death, and that the 
land-holder did not file any documents 
to show that he had acted as the power 
of attorney holder.’ The tribunal found 
that the fand-holder himself gave a 
notice Ex. P.12 on 18-12-1953 to the peti- 
tioner calling upon him to vacate the 
lands, that it was not mentioned in the 
notice that it was being issued on behalf 
of his sister Venkatanarasamma, that in 
the Azmaishi Register (Ex. P-13), the 
petitioner was shown as the lessee, that 
in the Amaragam accounts, the name of 
Venkatanarasamma was not mentioned, 
that in the earlier statement Ex. P-23, 
the fand-holder admitted that the lands 
‘were in their possession, that there was 
admission on behalf of the land-holder 
who was examined as R. W. 1 that there 
‘was no document to show that Mangu 
Venkatanarasimha Rao, cultivated the 
lands after 1914. The Tribunal theres 
fore came to the conclusion that the 
petitioner was a tenant of the lands in 
question under the land-holder, and that 
the first respondent was not the lawful 
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ryot in respect of the said lands. I¢ 
however held that the previous decision 
Biven by the Assistant Settlement Officer 
under Section 15 of the Act, as confirm- 
ed by the Estates Abolition Tribunal and 
ultimately by this Court in W. A. No. 
72/61, operated as res judicata, and that 
the petition under Section 56 was not 
maintainable. He therefore allowed the 
appeal, set aside the order of the Assis- 
tant Settlement Officer and held that the 
first respondent would be entitled to a 
ryotwari patta. The petitioner has now 
filed this writ petition challenging the 
decision of the Tribunal. 


7. The concurrent finding of the 
Settlement Officer and the Estates Aboli- 
tion Tribunal, that neither Mangu 
Venkatanarasimha Rao. nor his daughter- 
in-law, Venkatanarasamma, was in pos- 
session or cultivation of the lands as 
a tenant, that the petitioner was culti- 
vating the land as a tenant under the 
Jand-holder, is not challenged in the 
Writ Petition by the respondent. And 
rightly so, inasmuch as the said finding 
fs a finding of fact and is based on rele+ 
vant evidence. 


8. The only guestion that has 
been urged by Sri P. Ramachandra 
Reddy, the learned counsel for the peti- 
tioner is that the view taken by the Tri- 
bunal that the petition was barred by 
res judicata, is erroneous in law. He 
submits that the previous decision was 
rendered under Section 15 of the Act, in 
which the enquiry was confined to the 
question as to whether the Jand-holder - 
was entitled to the grant of a patta 
under Section 13 of the Act, and the 
questions as to who was entitled to a 
ryotwari patta or who the lawful ryot 
in respect of the said land was did not 
; for determination therein, that a 
decision with regard to these questions, 
is entirely outside the purview of the 
enquiry under Section 15, and that at 
best it would be an unnecessary or inci- 
dental determination and would not have 
the effect of res judicata. 


9. Sri G. Bala Parameswari Rao, 
the learned counsel for the first respond- 
ent on the other hand submits that it 
is only the Assistant Settlement. Officer 
that has to decide all matters falling 
under Section 15 or under Section 11 or 
under Section 56 of the Act, that though 
the enquiry was started under S. 15, the 
finding of the decisions given by the 
Assistant Settlement Officer with regard 
to the persons entitled to a ryotwari 
patta under Section 11 of the Act, can- 
not be said to be without jurisdiction 
and that the present petitioner and the 
first respondent or his predecessors-in- 
title having been parties to the earlier 
decision, 


same would operate as 
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res judicata. Alternatively it is contend- 
ed by the learned counsel that the said 
decision having been ccnfirmed by this 
court in W. P. No. 709/60 and on fur- 
ther appeal in W. A. No. 72/61, the judg- 
ments of this court at any rate would 
operate as res judicata and would bar 
reopening of the matter once again 
under Section 56 of the Act. 

10. The two questions that arise 
for consideration in this writ petition 

cd 

(1) Whether the decision of the As- 
sistant Settlement Officer in S. R. No. 
15/2496/58 dated 23-5-1959 as confirmed 
by the Estates Abolition Tribunal (Dis- 
trict Judge), East Godavari at Rajah- 
mundry, in A. S. 44/59 by its order dated 
13-8-1960 would operate as res judicata, 


and 
(2) Whether the decision of this 
court in W. P. No. 709/60 as confirmed 
in W. A. No. 72/61 would operate as 
res judicata. i 
1i. The Estates Abolition Act is 
a self-contained Code and has prescrib- 
ed various authorities for determining 
the various rights or claims which could 
be made under the Act. Various autho- 
Tities like the Managers of Estates, the 
Assistant Settlement Officers, the Settle- 
ment Officers, the Director of Settle- 
ments, the Board of Revenue, the Gov- 
ernments, the Estates Abolition Tribu- 
nal and the Special Tribunal have 
been constituted for determining dif- 
ferent types of disputes. So far as 
_the grant of a ryotwari patta is con- 
cerned, enquiries have to be held under 
Section 11 or 15 of the Act by the Assis- 
tant Settlement Officer. A dispute as to 
who is the lawful ryot in respect of a 
holding has to be decided by the Assis- 
tant Settlement Officer under Sec. 56 of 
the Act. But the scope of the enquiry 
under each of the aforesaid sections. is 
separate and distinct and the subject- 
matter is different. Under Section 11, 
the questions to be determined are, whe- 
ther a particular person is ryot, whe- 
ther the lands in question are ryoti lands 
whether the said lands are not either 
lanka lands or the lands in respect of 
which the Jland-holder or some other 
person is entitled to a ryotwari patta, 
and if the lands are lanka lands, whe- 
ther the ryot or his predecessors-in-title 
have been in occupation of the same con- 
tinuously from 1-7-1939. The enquiry 
under this section does not contemplate 
deciding a dispute between two rival] 
claimants for a ryotwari patta, as ryots. 
Section 15 on the other hand contem- 
plates examination of the nature and 
history of the lands in respect of which 
a land-holder claims a ryotwari patta 
under Sections 12, 13 or 14 as the case 
may be and a decision with regard to 


M. Venkataratnam v. M. Ramadas (R. Rao J.) 


A. I. Re 


such a claim. The claim of a ryot for 
a patta cannot be gone into in an en- 
quiry under Section 15 of the Act. Sec- 
tion 56 of the Act contemplates deci- 
sion of- disputes of entirely different 
kind, viz. (a) Whether any rent due 
from a ryot for any fasli year is in 
arrear or; (b) what amount of rent is in 
arrear or; (c) who the lawful ryot in res- 
pect of any holding is. The nature and 
the scope of the enquiry under Sec. 56 
is entirely different from that of Sec- 
tion 11 or 15 of the Act. There is also 
a difference in the procedures to be fol- 
lowed in the enquiries under the dif- 
ferent sections. Under Section 15, an 
enquiry can be made either suo motu 
or on an application made by the land- 
holder. Then all persons who have any 
objections to the Jand-holder’s claim, 
could file the same before the Assistant 
Settlement Officer. The final decision of 
the Settlement Officer has to be render- 
ed in form No. (II) in Appendix (B) pre~ 
scribed under Rule 6 of the rules fram- 
ed under Section 15 read with S. 67 of 
the Act. So far as the enquiry under 
Section 56 is concerned. it can be held 
on an application filed in that behalf, 
and Rule 2 of the said rules expressly 
provides that any dispute of the nature 
mentioned in Section 56 (1), shall not be 
enquired into without any ‘written ap- 
Plication by a person interested. Sec- 
tion 56 of the Act comes into play when 
there is a dispute existing and that dis- 
pute is brought before the Settlement 
Officer by way of an application in the 
manner prescribed. While in the case 
of an enquiry under Section 15, the ap- 
plication by the land-holder is restrict- 
ed to a single village, in the case of a 
dispute under Section 56, the applica« 
tion is restricted to the lands in a single 
holding and-there should be separate ap- 
Plications with regard to the matter in 
dispute in respect of each holding. The 
rules’ prescribed the form in which the 
application has to be made and the form 
in which the notice has to be issued to 
the respondent. These provisions there- 
fore indicate that the nature and scope 
of the enquiry under these three sec- 
tions are different and distinct. There- 
fore the decision to be rendered in an 
enquiry under those sections should be 
strictly confined to the matters or dis- 
putes covered by each of these sections, 
and if any observation or decision is 
given with respect to a matter not 
coming within the scope of the enquiry 
falling under a particular section, that 
decision cannot have a binding effect. 
This distinction has been recognised and 
is well brought out in three decisions of 
this court. In Pentamma v. Laksh- 
manna. 1963-2 Andh WR 19. Basi 
Reddy, J., as he then was held, 


~ 
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“That the Assistant Settlement Officer 

holding an enquiry under Section 15 (1) 
could not convert the same into an en- 
quiry under Section 11 and that an ap- 
peal did not lie against the order grant- 
ing a ryotwari patta under Section 11 (a) 
at the instance of the person who claim- 
ed a ryotwari patta under Section 11 of 
the Act. The learned Judge held that 
the enquiry conducted by the Assistant 
Settlement Officer, could not be deemed 
to be one under Section 56 of the Act. 
as at no stage of the proceedings before 
the Tribunals, below, the matter was re- 
garded as one falling under Section 56, 
and further the elaborate procedure pre- 
scribed by the statutory rules in con- 
ducting enquiries under Section 56 (1) 
of the Act, was not followed.” 
This decision shows that there is clear- 
cut distinction between the enquiries 
under each of the Sections 11, 15 and 56 
of the Act. This view of the learned 
Judge received approval of a Bench of 
this Court consisting of Satyanarayana 
Raju, J., as he then was and Justice 
Anantanarayana Ayyar, in Subba Rao v. 
E. A. Tribunal, 1964-2 Andh WR 276. In 
that case the Assistant Settlement Offi- 
cer, held a suo motu enquiry under 
Section 15 (1) of the Act, and the land- 
holder claimed those lands as pre-settle- 
ment minor inam lands, while the ten- 
ants claimed the lands as Darmilla Inam 
lands, and the Settlement Officer decid- 
ed that the lands were Darmilla lands; 
and that the tenants were entitled to a 
patta under Section 11 (a) of the Act 
and that was confirmed by the Tribunal] 
on appeal. The land-holder challenged 
the order of the Tribunal and the Assis- 
tant Settlement Officer, by way of a 
writ petition arid their Lordships ob- 
served at page 278 as follows: 

“Section 15 (1) does not contemplate 
an enquiry as to whether any one other 
than the land-holder is entitled to a 
patta.” 

Again after referring, with approval, to 
the decision in 1963-2 Andh WR 19, the 
learned Judges observed as follows:— 

“In this case, the proceedings in so 
far as they related to the enquiry into 
the claim of the respondents and the 
grant of patta to them in effect amount- 
ed to one under Section 11 (a). In view 
of that enquiry being dovetailed into 
the suo motu enquiry which the Assis- 
tant Settlement Officer made under Sec- 
tion 15 read with Rule 2 (c), the appeal, 
was in fact filed before the Tribunal 
against the order which had in effect 
granted a patta to the respondent under 
Section 11 (a). We hold, agreeing with 
the view expressed, by our learned 
brother Basi Reddy, J., that in holding 
enquiry in the present case the Assistant 
Settlement Officer was in error in con- 
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verting an enquiry under Section 15 (1) 
into an enquiry under Section 11 an 
that therefore the entire enquiry and 
the order passed therein by him are 
vitiated and illegal and that the order 
of the Tribunal is also vitiated and 
illegal.” 

In this view, their Lordships allowed 
the writ petition and quashed the orders 
of the Assistant Settlement Officer and 
the Tribunal in so far as ryotwari pattas 
were purported to be granted under 
S. 11 of the Act. The decision was follow- 
ed in a subsequent case by Narasim~ 
ham. J., in G. Suryakantamma v. L. 
Sanyasi, 1967-1 Andh WR 154. From 
these decisions it is clear that in an en- 
quiry under Section 15 of the Act, any 
decision given with regard to the 
ryotwari patta under Section 11 or with 
regard to a dispute falling under Sec~ 
tion 56 would be clearly outside the 
scope of the enquiry under Section 15 
and such a determination or finding on 
such question would not have a binding 
effect so as to preclude an enquiry inta 
the said dispute when it is properly 
raised under the appropriate section. I 
am therefore unable to agree with the 
view taken by the Tribunal that the 
finding given by the Assistant Settle- 
ment Officer and the Tribunal on the 
earlier occasion that the petitioner was 
not a tenant and that Venkatanarasamma 
was entitled to occupancy right, would 
operate as res judicata and would bar 
the petitioner from claiming that he is 
the lawful ryot. 

12. Further, in the previous en- 
quiry under Section 15 of the Act, there 
was. no decision at all with regard to 
the question as to who the lawful ryot 
was. That question did not arise nor 
was any decision necessary in that case 
for the purpose -of deciding the claim 
of the land-holder under Section 15 of 
the Act. The decision given by the 
and the Tribunal, 
fell. really under Section 11 -and was not 
properly within the scope of an enquiry 
under Section 15 and at any rate it can- 
not be said that there was any decision 
of a dispute falling under Section 56 of 


the Act. The previous decision there- 
fore cannot have the effect of a res 
judicata. 


13. In applying the principles of 
res judicata it is not permissible to in- 
voke the provisions of Section 11, C. P. 
C. or the principles underlying therein 
inasmuch as a specific provision has been 
made in that behalf in the Estates Aboli- 
tion Act, Section 64-A of the Act lays 
down in what cases the principle of 
res judicata should be applied and it 
reads as fcllows:— 

“64-A (1). The decision of a Tri- 
bunal or Special Tribunal in any pro- 
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ceeding under this Act or of a Judge of 
the High Court hearing a case under 
Section 51 (2) on any matter falling 
within its or his jurisdiction shall be 
binding on the parties thereto and per- 
sons claiming under them, in any suit 
or proceeding in a Civil Court in so far 
as such matter is in issue between the 
parties or persons aforesaid in such suit 
or proceeding. 

(2) The decision of a Civil Court 
(not being the court of a District Munsif 
or a Court of Small Causes) on any 
matter falling within its jurisdiction shall 
be binding on ‘the parties thereto and 
persons claiming under them in any pro- 
ceeding under this Act before a Tribunal 
or Special Tribunal, or a Judge of the 
High Court under Section 51(2) in se 
far as such matter is in issue between 
the parties or persons aforesaid in such 
proceeding.” 

It is only the sub-section (1) of S. 64-A, 
that can, if at all, apply to the facts of 
the case. It will be seen that it is the 
decision of the Tribunal in any matter 
falling within its jurisdiction, that is 
made binding on the parties thereto or 
persons claiming under them, in any suit 
or proceeding in a Civil Court in so far 
as such matter is in issue between the 
parties or persons aforesaid in such suit 
or proceeding. But this provision has 
no application to the facts of the present 
ease. Here the question is whether the 
Settlement Officer was properly seized 
of the matter under Section 56 of sa 
Act in the earlier proceeding. On 
reading of the order of the Assistant 
Settlement Officer and the Tribunal, in 
the proceedings under Section 15, it is 
clear that at no stage they purported to 
decide any dispute falling under Sec- 
tion 56 of the Act. The present dispute 
is therefore not barred by res judicata 
by reason of the provisions of Sec. 64-A 
of the Act. 

14. 
the learned counsel for the first res- 
pondent states that in the three deci- 
sions of this court cited above, the orders 
of the tribunals were quashed directly 
by the issue of appropriate writs and 
that in the instant case, the previous 
decision was upheld by this court, and 
that the decisions of the Assistant 
Settlement Officer and the Tribunal had 
become final and had not been quashed 
and therefore the said decisions should 
be treated as binding between the 
parties. I am unable to agree with this 
submission. When once it is found that 
in the previous proceedings the enquiry 
was limited to the matters falling under 
Section 15, any decision or determination 
of the question falling under Section 11 
or 56, cannot be treated as having be- 
come final as the subject-matter of the 
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ALE: 
enquiry was not then properly within 
the jurisdiction of the Settlement 
Officer or the Tribunal. The fact that 
the Settlement Officer could hold an 
enquiry either under Section 11 or 
Section 15 or Section 55 of the Act is 
beside the point. The question is whe- 
ther the Settlement Officer was properly 
seized of the subject-matter of the en- 
quiry in the manner prescribed under 
Section 11 or 56 of the Act. In view 
of the three decisions mentioned above, 
it is clear that an enquiry under Seca 
tion 11 or 56 could not be ‘dovetailed 
into an enquiry under Section 15, and 
such an enquiry and the order passed 
therein, would be wholly illegal and 
invalid. Therefore the decision given by 
the Settlement Officer and the Tribunal 
in the previous enquiry under S. 15 of 
the Act, that Venkatanarasamma and 
after her death, her adoptive son the first 
respondent was entitled to a ryotwari 
patta, really fell under Section 11 and 
was outside the scope of enquiry under 
Section 15 of the Act. Even otherwise 
there was admittedly no decision under 
Section 56 with regard to who the law- 
ful ryot of the holding was and there- 
fore the decision of the Settlement Offi- 
cer and the ‘Tribunal in the previous 
enquiry under Section 15 would not have 
the effect of res judicata so as to pre- 
clude oe present enquiry under Sec- 
tion 56. 


15. Sri G. Balaparameswari Rao, 
the learned counsel for the first res- 
pondent cited various decisions in sup- 
port of his submission that the petitioner 
could have challenged the decision of the 
Settlement Officer and the Tribunal on 
the earlier occasion and that not having 
been done, the previous decision had be- 
come final and was binding between the 
parties. He relied. upon the decisions in 
Mohideen Rowther v. Gani Ammal, (1947) 
1 Mad LJ 233 = (AIR 1947 Mad 410) 
Mohanlal Goenka v. Benoy Kishna 
Mukherjee, (1953) 1 Mad LJ 449 = (AIR 
1953 SC 65), Ittyavira Mathai v. Varkey 
Varkey, AIR 1964 SC 907, Krishnamurthy 
v. Parthasarathy, (1949) 1 Mad LJ 412 = 
(AIR 1949 Mad 780) and Gulabchand v. 
State of Bombay (now Gujarat), AIR 1965 
SC 1153. All these decisions were based 
on the provisions of S. 11, Civil P. C. 
or on the application of the principle of 
constructive res judicata. In view of the 
express provisions made in the Estates 
Abolition Act with regard to res judi- 
cata, I do not think, it is permissible to 
apply the provisions of S. 11, Civil P. C. 
or the general principles of res judicata 
er constructive res judicata to the pre- 
sent proceedings. It is well established 
that any decision or finding given with- 
out jurisdiction is void and would not 
have the effect of res judicata, Even 
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assuming that for the purpose of deter- 
mining the claim of the landholder for 
a ryotwari patta, the Settlement Officer 
had to incidentally go into the question 
as to whether there were any ryots in 
possession of the lands, such a decision 
which was rendered in respect of the 
incidental matter, would not have a 
binding effect. Further, in determining 
the claim of the land-holder for a ryot- 
wari patta it was unnecessary to record 
any finding with regard to the rival 
claims for a patta of the petitioner and 
Venkatanarasamma. The finding in the 
previous proceedings is a finding which 
is neither relevant nor necessary for the 
purpose of an enquiry under Section 15 
of the Act and I do not think such a 
finding can be treated as final or having 
the effect of res judicata. For the fore- 
going reasons, I am unable to agree with 
the view taken by the Tribunal that the 
present dispute raised by the petitioner 
under Section 56, is barred by res judi- 
cata. 


16. Alternatively Sri G. Balapa- 
rameswari Rao, the learned counsel for 
the respondent No. 1 submits that the 
finding of the Assistant Settlement Offi- 
cer and the Tribunal having been con- 
firmed in a Writ Petition and further, in 
a Writ Appeal by this Court, the deci- 
sion of the High Court in the aforesaid 
W. P. 709/60 and W. A. No. 72/61 would 
have the effect of res judicata. I am 
unable to agree with this submission. It 
is well settled that in applying the prin- 
ciple of res judicata the competency of 
the original court or the Tribunal out 


of which the proceedings arose, should: 


be considered. The fact that the matter 
was carried in appeal or that it was 
confirmed in a Writ Petition, does not 
render the decision valid or binding if 
the decision was not within the jurisdic- 
tion of the Tribunal. Even assuming 
that there was a decision under S. 11, 
still, it cannot be said that there was 
any decision with regard to the matters 
falling under Section 56 of the Act. 
Therefore the present dispute which 
falls under Section 56 of the Act, can- 
not be said to be barred by reason of 
the earlier decision of the Settlement 
Officer or the Tribunal as confirmed by 
the High Court in the writ proceedings. 


17. For all the aforesaid reasons, 
the finding of the Estates Abolition Tri- 
bunal, in T. A. No. 1/66, that the pre- 
vious decision of the Assistant Settle- 
ment Officer, in S. R. 15/2496/58 dated 
23-5-1959 as confirmed by the Estates 
Abolition Tribunal in A. S. No. 44/59, 
operates as res judicata is quashéd and 
the order of the Assistant Settlement 
Officer in S. R. 56 (1) 57/61 E. G. dated 
21-11-1965, declaring the petitioner as 
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the lawful ryot and granting a ryotwari 
patta to him is restored. 

18. The writ petition is accord- 
ingly allowed with costs. Advocate’s 
fee Rs. 100/-. 

Writ petition allowed, 
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OBUL REDDI AND RAMACHANDRA 
RAJU, JJ. 

Indian Bank Ltd. Hyderabad, Ap- 
pellant v. M/s. Anomula Seshagiri Rao & 
Sons Co., Vijayawada and others, Res- 
pondents. 

A. S. Nos. 159 of 1964 and 225 of 
1965 and Cross Objections In A. S. No. 
225 of 1965, D/- 11-3-1970, against decree 
of Dist. J. Warangal in O. S. Nos. 5 and 
1 of 1951. 

(A) Transfer of Property Act (1882), 
S. 59 — Deposit of title deeds made by 
letter explaining why the title deeds are 
deposited indicates that the parties in- 
tended io reduce the bargain into writ- 
ing and so the letter would require re- 
gistration — (X-Ref:— Registration Act 
(1908), S. 17). AIR 1950 SC 272 & AIR 
1965 SC 1591, Rel. on. (Para 9) 

(B) Contract Act (1872), S. 178 — 
Pledgee-Bank is not entitled to invoke 
the aid of the section where it was 
negligent in not verifying whether com- 
mission agent pledging goods was the 
owner of those goods or whether he was 
acting on behalf of firm which cwned 
the goods. AIR 1938 Mad 545, Distin- 
guished. (Para 12) 

Hence the pledgee who had neither 
custody nor possession nor title to the 
property cannot confer any better rights 
by reason of the pledge than he him- 
self possessed. (Para 12) 
Chronological Paras 
(1965) AIR 1965 SC 1591 (V 52)= 

1966 SCD 44, United Bank of 
India v. Lekharam and Co. 9 
(1950) AIR 1950 SC 272 (V 37)= 
1950 SCR 548, Rachapal v. 
Bhagwandas 
(1938) ATR 1938 Mad 545 (V 25), 
adras Automobiles v. Modern 
Bank Coimbatore 12 


T. Ramachandra Rao, R. Vaidya- 
nadham and N. V. S. R. Gopala- 
krishnamacharyulu, for Appellant in both 
the Appeals; K. Suryanarayana, A. V. 
Koteswara Rao and Y. B. Tata Rao (for 
No. 1) in Appeal No. 159 of 1964 and 
(for No. 3) in A. S. No. 225 of 1965 and 
Cross Objector and K. B. Ratna Sastry, 
Court guardian (for Nos. 4 and 5) in Ap- 
peal No. 159 of 1964 and (for Nos. 6 and 
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7) in Appeal No. 225 of 1965, for Res- 
pondents. 

OBUL REDDI, J.: Two main ques- 
tions arise in these two appeals prefer- 
red by the Indian Bank Ltd. (hereinafter 
referred to as the appellant-Bank): 
(1) Whether the Memo, Ex. A-27 dated 
21-4-1959, constitutes mortgage by de- 
posit of title deeds and (2) whether the 
589 and odd castor seed bags pledged by 
the Ist defendant in O. S. 1/1961 belong- 
ed to the 3rd defendant-firm and whether 
the Ist defendant had no agency or 
power on behalf of the 3rd defendant to 
pees the godds with the appellant- 


(Contd. on Column 2) 


1. Open loan cash credit account 
2. Key loan cash credit account. 
. 3. Documentary bills purchasing 
account. 
4. Clean bills purchasing account. 


The total amount due from the 1st 
defendant on all the accounts is Rupees 
1,16,419-71. In respect of the debt, he 
had deposited title deeds under a letter, 
Ex. A-27. O. S. 1/61 was filed to re- 
cover the said amount not only from the 
Ast defendant but also from the 3rd 
defendant-firm as it claimed to be the 
owner of 589 bags of castor seeds 
pledged by the ist defendant under Ex. 
A-28 dated 7-7-1960. 

4. The ist defendant, who filed 
his written statement and remained ex 
parte questioned the correctness of the 
accounts of the appellant-Bank and also 
claimed ownership of the goods pledged 
by him under Ex. A-28. The case of the 
3rd defendant-firm is that the Ist defend- 
ant was acting as its commission agent 
and that he was purchasing castor seeds 
on its behalf during the period 15-4-1959 
and 25-4-1959, that the castor seeds that 
were purchased through the 1st defend- 
and were stored in gocéown No. 1-6-33 
in Jangoan town, that when it was told 
that the 1st defendant pledged the goods 
for a total amount of Rs. 17,700/- the 
pledge was redeemed and possession of 
the goods was taken by obtaining the 
keys of the godown from the agent of 
the Bank, that thereafter no goods be- 
longing to the Ist defendant were stored 
in that godown, that the goods pledged 
by the 1st defendant subsequently on 
7-7-1960 did not belong to him but were 
the very same goods which belonged to 
the 3rd defendant-firm and that in- 
asmuch as the 1st defendant pledged the 
goods notasthe agent of the 3rd defend- 
ant firm, the 3rd defendant-firm is en~ 
titled to the value of the goods viz., 589 
and odd bags of castor seeds pledged by 
the Ist defendant. 

5. The learned District Judge, 
Warangal on the main issues arising out 


2. The parties in these appeals 
rte to in the order arrayed in 


3. To appreciate the two ques- 
tions involved it is necessary to state 
the relevant facts. The appellant-Bank 
filed O. S. 1/61 against the Ist defend- 
ant, the 2nd defendant who happened to 
be the lessee of the rice mill owned by 
the Ist defendant, the subject-matter of 
the mortgage, and against the 3rd 
defendant, a firm, on whose behalf the 
lst defendant was purchasing castor 
seeds at Jangaon. The relief against the 
4th defendant does not concern us in 
these appeals. The Ist defendant had 
four accounts with the appellant-Bank: 


Rs. 41,867-89 
17,187-86 


39,764-78 
17,599-18 


of the pleadings held that the documenf, 
Ex. A-27 is registrable as it is not a 
document executed to evidence the de- 
posit of title deeds and that the 589 and 
odd castor seed bags belong to the 3rd 
defendant-firm and as such the 3rd 
defendant-firm is entitled to the value 
thereof. 

6. Mr. T. Ramachandra Rao ap- 
pearing for the appellant-Bank assailed 
the findings of the Court below contend- 
ing that the learned Judge has failed to 
see from what is stated in Ex. A-27 that 
it does not constitute a mortgage by 
deposit of title deeds and that he has 
totally failed to appreciate that the case 


.of the 3rd defendant-firm throughout was 


that the Ist defendant was acting as its 
agent. It is also urged that the appel- 
lant-Bank in good faith believed that the 
Ist defendant was the ostensible owner 
of the goods in view of the conduct of 
the 3rd defendant and that therefore the 
3rd defendant is precluded or estopped 
from assailing the pledge of the goods 
effected by the lst defendant. 


O7 Mr. K. Suryanarayana appear- 
ing for the 3rd defendant strenuously 
contended that the appellant-Bank has 
given up its case as unfolded by it in 
the written statement filed by it in O. S. 
5/61, where it had specifically averred 
that the goods pledged on 7-7-1960 were 
the goods of the Ist defendant and not 
of anybody else and that they were not 
the same goods which were pledged in 
the first instance by the Ist defendant 
and having failed to prove what it has 
specifically alleged, it cannot be permit- 
ted to set up a case quite inconsistent 
th and contrary to its own pleas, 


8. Mr. K. B. Ratna Sastry ap- 
pearing for the minor legal representa- 
tives of the Ist defendant contended that 


~ 
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‘the Court below was right in holding 
that Ex. A-27 is compulsorily registrable 
-as it is a document evidencing the 
contract of mortgage and as such there 
-are no grounds for reversing the finding 
of the Court below in this regard. 

9. We may first oun of the 
-question whether Ex. A-27 is a docu- 
sment which is compulsorily registrable. 
Section 58 (f) of the Transfer of Pro- 
perty Act provides for mortgage by 
«deposit of title deeds. The documents 
‘of title to immovable property are de- 
posited with intent to create a security 
thereon. Patanjali Sastry. J., as he then 
was, dealing with the question as to 
-whether the parties intended to reduce 
the bargain regarding the deposit of 
title-deeds to the form of a document 
adn Rachapal v. Bhagwandas, AIR 1950 
SC 272, observed: 

“The crucial question is: Did the 

‘parties intend to reduce their bargain 
‘regarding the deposit of the-title deeds 
to the form of a document? If so, the 
document requires registration. If, on 
‘the other hand, its proper construction 
and the surrounding circumstances lead 
‘to the conclusion that the parties did not 
intend to do so, then. there being no 
express bargain the contract to create the 
mortgage arises by implication of the 
law from the deposit itself with the re- 
-quisite intention, and the document, 
being merely evidential does not require 
registration.” 
‘This case was referred to and followed 
by the Supreme Court subsequently. See 
United Bank of India v. Lekharam & 
Co., AIR 1965 SC 1591. Therefore the 
question is whether Ex. A-27 is merely 
evidential of the deposit of title deeds 
made by the Ist defendant or whether 
the parties intended to reduce the 
bargain regarding the deposit of title 
deeds to the form of a document. Mr. 
Ramachandra Rao invited our attention 
to Ex. A-48 to show that the documents 
-of title were delivered to the appellant 
as early as 23-3-1959 and that it is only 
to evidence that delivery of title deeds 
that Ex. A-27 was drawn up and deli- 
vered to the Bank. It is therefore neces- 
sary to extract Ex. A-27 and also notice 
what is contained in Ex. A-48. Ex. A-27 
reads: 

“Nomula Lakshminarayana Rice & 
‘Oil Mills, Jangaon (Central Railway). 

Dated 21st April, 1959. 

List of Title deeds deposited as Se- 
‘curity by way of equitable mortgage for 
the loans and advances by way of open 
loan, key Loan, Documentary Bills and 
Clean Bills purchasing facilities. allow- 
ed to and Clean Bills purchasing faci- 
‘lities allowed to M/s. Nomula Lakshi- 
narayana Rice & Oil Mills, Jangaon, 
Proprietor: Mr. Nomula Lakshminarayana 
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and/or any other liabilities outstanding 
and due to the Indian Bank Ltd. from 
the said firm or its proprietor Mr. 
Nomula Lakshrninarayana: 

1. Sale deed of Rice and Oil Milk 
Factory at Jangaon dated 4-6-1952 ex- 
ecuted by Pabba Siddayya Gari Somayya 
and others in favour of Nomula Lakshmi- 
narayana, son of  Ramayya and Male 
Anjayya for O. S. Rs. 63,300/- including 
land and buildings plant and machi- 
nery, Engines, Boiler, Expellers etc. to< 
gether with plan. 

2. Registered sale deed of 1/4th 
share in the above property belonging 
to Male Anjayya executed by him to 
Nomula Lakshminarayana for O. S. Rs. 
16,000/- dated 30-7-1954. 


3. Plan of the above said Mills ap- 
proved by the Chief Inspector of Fac« 
tories, Government of Hyderabad. 


4. Letter No. 1144/81/P/55-56 dated 
2-6-1956 from Chief Inspector of Fac- 
tories to Nomula Lakshminarayana, ap- 
proving the plans of the Mills and Face 


tory building. 

5. Permit No. (12) 1956-57 granted 
by Chief Inspector of Factories te 
Nomula Lakshminarayana for construc- 
tion and use of the mills and addition of 
one oil expeller. 

Sd. in telugu 
Nomula Lakshminarayana.” 


This letter has to be read along with 
Ex. A-48 to ascertain the intention of 
the parties. Ex. A-48 is an extract from 
the Register of equitable mortgages. As 
may be seen from the particulars given 
in Ex. A-48 an application was made 
by the Ist defendant on 23-3-1959 and 
he handed over the title deeds on 23-3« 
1959. The properties offered as security 
under Ex. A-48 are the same as are 
shown in Ex. A-27. Item 10 of Ex. 
A-48 is the relevant column and it reads. 
“Date of deposit of title deeds. 21st 
April, 1959”. The heading of Item 13 
Reads: “Transaction how effected” and 
against this column it.is noted: Docu- 
ment of title handed over to the Bank 
in the presence of’ and the names of 
persons in whose presence the docu- 
ments were handed over are noted. It 
is because ofthe entry against Column 4 
i. e “23rd March, 1959” that Mr. 
Ramachandra Rao sought to argue that 
the deposit had taken place long prior 
to the date of Ex. A-27 and as such Ex. 
A-27 only evidences the deposit of title 
deeds made on 21-4-1959. This argu- 
ment of the learned Counsel is not sup- 
ported by the entries in the register of 
equitable mortgages. All that Item 4 
shows is that the Ist defendant handed 
over title deeds on 23-5-1959 and not 
that the documents were deposited so as 
to create an equitable mortgage. Item 10 
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flo which we have already referred 
Hs the relevant item and admittedly the 
deposit of title deeds was made on 2lst 
April, 1959 at the time when Ex. A-27 
was executed by the ist defendant. There 
äs also the evidence of the appellants 
employees, P. Ws. 6 and 7, vouched that 
the deposit of title deeds was at the time 
when Ex. A-27 was executed. Handing 
ever of title deeds was for the purpose 
of scrutiny of the documents in order 
to see whether the Ist defendant had 
title to the properties which were of- 
fered as security. It is only when the 
appellant-Bank scrutinises the title deeds 
and finds that the Ist defendant has title 
to the properties offered as security, that 
the question of deposit of title deeds 
creating equitable mortgage would arise. 
If on the same date when the documents 
of title were handed over to the Bank 
tthe deposit of title deeds was also made 
and the letter Ex. A-27 was executed 
subsequently, then we would have no 
hesitation in holding that Ex. A-27 is 
merely evidential and therefore does not 
require registration. But this is a case 
twhere a deposit is made by letter ex- 
plaining why the title deeds are deposit- 
jed and in such a case the document re- 


jcompulsorily registrable and inasmuch as 
jit is not registered it cannot be receiv- 
{ed in evidence, 

10. The next question is whether 
the 3rd defendant on whom the initial 
burden rests to prove that the goods viz., 
589 bags of castor seeds belonged to him 
and not to the Ist defendant, has dis- 
charged that burden. Mr. Suryanarayana 
in this connection invited our attention 
to several documents to prove the title 
of the 3rd defendant to the goods. Ex. 
B-12 is a patti dated 26-4-1959 made out 
by the Ist defendant regarding the pur- 
chase of castor seeds for the 3rd defend- 
ant firm. The total stock purchased also 
shown in the patti is bags 589-12} of 
castor seeds and this stack is pledged in 
Key Loan account with the appellant- 
Bank in the name of the Ist defendant. 
‘This pledge was approved by D. W. 2 
‘a representative of the 3rd defendant- 
‘firm. So far as this pledge is concerned 
‘there is no dispute either as to the 
“ownership or as to the authority of the- 
ist defendant to pledge the goods with 
the appellant-Bank on behalf of the 3rd 
defendant-firm. The dispute is only 
‘with regard to the third pledge of the 
goods on 7-7-1960. It is the specific case 
of the 3rd defendant-firm that the former 
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pledge was redeemed on 17-3-1960 and 
after redemption the keys of the go- 
down were handed over by the Bank 
Officials to D. W. 4, one of the partners. 
of the 8rd defendant-firm and thereafter 
the clerk and watchman, D. W. 5, was 
put in charge of the go-down. It is also 
the case of the 3rd defendant-firm that 
the Ist defendant pledged the very same 
goods and not any stocks purchased by 
him and stored in this particular go- 
down, that he had no authority whatso- 
ever to pledge the goods which belong- 
ed to the 3rd defendant-firm and as such 
the ist defendant cannot pass a better 
title to the goods than he himself pos- 
sessed. It is necessary in this connec- 
tion to also notice the specific case of 
the appellant-Bank as stated in para 5 
of the written statement filed in answer 
to the plaint in O. S. 5/31. The case of 
the appellant-Bank in short was that the 
Key Loan was discharged on 17-3-1960 
and the goods viz. 590 bags of castor 
seeds were released on that day to him. 
Thereafter it is its (appellant-Bank’s} 
case that the 1st defendant again pledg- 
ed on 21-3-60 about 640 bags of castor 
seeds in loose storage in his key Loan 
Account and borrowed thereon Rs. 23,000 
and redeemed the same on 13-6-1960. 
And again he obtained a loan on 540 
bags by pledging them on 7-7-1960 under 
Ex. A-28. The goods pledged on 7-7- 
1960, it is specifically averred, were dis- 
tinct and different from the two earlier 
stocks and had no connection whatsoever 
with any goods alleged te have been 
purchased by the Ist defendant as Com- 
mission Agent of the 3rd defendant-~firm. 
in April, 1959. Nowhere either in the 
plaint in O. S. 1/61 or in its written 
statement in O. S. 5/61 has the appellant- 
Bank alleged that the 3rd defendant- 
firm has ever held out the 1st defendant 
as its Agent and under the bona fide 
belief that the Ist defendant was acting 
as the Agent of the 3rd defendant-firm 
the loan was given on the pledge of 540: 
bags of castor seeds on 7-7-1960. 


11. It is therefore necessary, as. 
has already been adverted to, to see 
whether the goods, 540 bags of castor 
seeds, belonged to the 3rd defendant- 
firm or to the 1st defendant or whether 
they are stocks which are distinct and 
different from those pledged by the Ist 
defendant on any earlier occasion. We 
have only to Icok into the correspond- 
ence that passed between the Ist defend- 
ant and the 8rd defendant-firm to hold 
that the goods in question belonged to 
the 3rd defendant-firm and not to the 
lst defendant. Exs. B-14, B-14 (1) and 
B-15 are the accounts of the 3rd defend- 
ant-firm, which show that the Ist defend- 
ant purchased castor seeds on its behalf 
upto 25-4-1959. The total cost price of 
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the castor seeds is givenas Rs. 25,137-15-6: 
See Ex, B-16. Ex. B-18 is a letter 


dated 5-2-1960 addressed by the 1st 
defendant to the 3rd defendant-firm. In 
this letter he informed the 3rd defend- 
ant-firm that “the market is highly 
fluctuating you may realise that it is not 
good on my part to advise you under 
these unfavourable conditions.” Ex, B-21 
dated 18-6-1960 is another letter from 
the Ist defendant to the 3rd defendant- 
firm and here it is clearly stated that 
D. W. 4 a partner of that firm, paid 
Rs. 13,000/- towards the first pledge of 
the castor seeds and that he had given 
credit to that amount in the 3rd defend- 
ant-firm’s account. There is a specific 
mention of the fact that the go-down 
pledge has been redeemed and the keys 
have been delivered to D. W. 4 and that 
the locks of the go-down are intact. 
This letter has been relied upon by Mr. 
- Suryanarayana to show that after the 
redemption of °the pledge on 13-6-1960 
the keys of the go-down No. 1-6-33 at 
Jangaon were with D. W. 4 and not with 
the ist defendant and that there is no 
evidence at all to show, after Gopala- 
krishniah (D. W. 4) took possession of 
the go-down by taking over the keys 
that any goods belonging to the lst 
defendant were stored in this go-down 
so as to entitle the appellant-Bank to 
have any claim over the goods stored 
in that go-down. It is significant to bear 
in mind that on 6-7-1960, a day prior 
to the third pledge, which is now in 
dispute, the 1st defendant wrote a letter, 
Ex. B-22 dated 6-7-1960 informing the 
3rd defendant-firm “Your castor seed go- 
down will not be affected by any heavy 
rain you need not be worried regarding 
the same,” Subsequently there is an- 
other letter dated 22-7-1960, Ex. B-23 
addressed by the Ist defendant to the 3rd 
defendant-firm, where he has informed 
the 3rd defendant-firm of the prices. He 
has advised the 3rd defendant-firm to 
wait till 15th September hoping that by 
then the prices might go up and the 
3rd defendant-firm might earn some 
profit. These letters, Exs. B-21, B-22 
and B-23, go to show that apart from 
the fact that the lst defendant had no 
ownership or even possession of the 
goods, he was feeding the 3rd defend- 
ant-firm with lies without even telling 
him of the fact that the 3rd defendants 
firm’s goods were pledged by him with 
the appellant-Bank. Mr. Ramachandra 
Rao contended in this connection that 
whatever correspondence passed between 
the Ist defendant and the 3rd defendant- 
firm regarding the ownership of ,the 
goods and possession of the go-down, so 
long as the Bank was not informed of 
the termination of the agency of the Ist 
defendant, it cannot be made to lose the 
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money advanced on the goods in good 
faith shat the goods belonged to the ist 
defendant and not to the 3rd defendant- 
firm. This argument of the learned 
counsel overlooks the specific case of the 
appellant-Bank as put forward by it in 
para & of the written statement to which 
we have already made a reference. The 
initial burden ıs on the 3rd defendant- 
firm to show that the goods in question 
belonged to it and not to the lst defend- 
ant and that burden has been clearly 
discharged by the 3rd defendant-firm. 
The burden shifis to the appellant-Bank 
to shaw that the goods that were pledg- 
ed did not belong td the 3rd defendant- 
firm but belonged to the Ist defendant 
and even otherwise by reason of the. fact 
that the 1st defendant was acting as the 
agent of the 3rd defendant-firm, as he 
did on the former occasion, the Bank 
was under the bona fide belief that he 
had authority to pledge the goods. So 
far as the case of the appellant-Bank, as 
stated by it in the written statement, is 
concerned, there is absolutely no evi- 
dence to show that the goods pledged 
by the Ist defendant on 7-7-1960 were 
distinct and different from the goods 
that were pledged earlier and released 
on payment of the loan. The learned 
Counsel placed reliance upon the evi- 
dence of the godown keeper, P. W. 6, to 
show that he reported to the Bank that 
the keys of the go-down were taken 
over Dy him from the ist defendant on 
7-7-1960. {t is true that a note also was 
made to that effect in Ex. A-28. But 
from the correspondence, to which we 
have referred supra it is clear that the 
keys of the go-down were handed over 
by the Ist defendant to D. W. 4, a part- 
ner of the 3rd defendant-firm on 13-6- 
1960 itself when the goods were released 
by tke appellant-Bank. It is categori- 
cally stated by D. W. 4 that the keys of 
the ‘go-downs were handed over to him 
by the Bank officials at the time when 
the goods were released on the earlier 
occasion. The correspondence between 
the Ist defendant and the 3rd defendant- 
firm would show that the Bank never 
had the possession of the keys or of the 
goods and that the lst defendant was 
only offering his advice as to the op- 
portune period or time when the goods 
should be sold. Therefore it is clear 
that the goods belonged to the 3rd 
i OPRAS and not to the Ist defend- 
ant. 


12. It is now to be-seen whether 
the Ist defendant could act on behalf of 
the 3rd defendant-firm or whether the 
appeliant Bank in good faith advanced 
the amount so as to enable the Bank to 
rely upon Section 178 of the Contract 
Act. Our attention has been invited to 
specific portions of the evidence of 
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D. Ws. 2 and 4 to show that the agency 
of the Ist defendant continued and it was 
not terminated after the redemption of 
the pledge on 13-6-1960. D. W. 2 is a 
clerk of the 3rd defendant firm and he 
stated in cross-examination that “we 
did not go to Hyderabad to know how 
the property was to be pledged because 
we were told on phone that property 
would not be pledged in D-3’s name. 
On 25-4-1959 we had-talked on phone 
from Jangam.” This does not show at 
D. W. 2 had talked to any official of the 
Bank on phone on 25-4-1959 to say that 
the 3rd defendant firm approached for 
a loan on the pledge of the goods or that 
he informed the 3rd defendant firm 
that the appellant Bank was not pre- 
pared to advance any amounts to it 
on the goods. All that D. W. 4 stated 
in cross-examination is that no permis- 
sion was given to D. W. 2 to pledge in 
the name of the Ist defendant as it was 
not necessary. This does not imply 
that the ist defendant had authority to 
pledge the goods belonging to the 3rd 
defendant firm. It only means that the 
8rd defendant firm was not inclined to 
authorise him to pledge the goods and 
not that the ist defendant required no 
permission and he could pledge the goods 
as he liked. Mr. Ramachandra Rao con- 
tended that there was no information to 
the Bank about the termination of the 
Ist defendant’s agency after the re- 
demption of the pledge on 13-6-1860. 
It was never the case of the appellant 
Bank that the Ist defendant was acting 
as the agent of the 3rd defendant-firm 
when he pledged the goods on 7-7-1960. 
The fact that the draft, Ex. B-4, was 
in favour of D. W. 4 and it was endors- 
ed and given te the Bank to discharge 
the loan on the pledge on 13-6-1960 does 
not by itself show that because the Ist 
defendant was acting as the agent of the 
3rd defendant, that this endorsement on 
the draft was made in favour of the 
lst defendant to enable him to credit 
that draft to his account. Nowhere in 
their evidence P. Ws. 6 and 7, the em- 
ployees of the appellant-Bank. stated 
that the Bank ever treated the 1st 
defendant as an agent of the 8rd defend- 
ant-firm, or that D. W. 4 when he went 
to the Bank on 13-6-1960 with the draft, 
Ex. B-4, to endorse it in favour of the 
Ist defendant, held out a representation 
to the Bank officials that the lst defend- 
ant was acting as the agent of the 3rd 
defendant-firm. Mr. Ramachandra Rao 
in this connection relies upon a decision 
of the Madras High Court in Madras 
Automobiles v. Modern Bank, AIR 1938 
Mad 545. The meaning of the words 
‘good faith’ occurring in Section 178 of 
the Contract Act came to be considered 
by the learned Judges in that case. That 
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was a case where a salesman acting on 
behalf of a motor dealer pledged a car 
with a Bank and it was held that there 
was nothing suspicious in the conduct of 
the salesman so as to make any reason- 
able man suspect that he had any autho- 
rity to pledge the car. It was pointed 
out by the learned Judges that the re- 
ceipt granted by the Motor dealer was 
sufficient evidence of the ownership of 
the car by the salesman. Further the 
Bank had made enquiries about the 
ownership of the car before it advanced 
any monies on the car pledged by the 
Salesman. Therefore it was held that 
the Bank acted in good faith in advanc- 
ing the money on the car. The facts of 
the instant case which we have noticed 
are totally different. There is nothing 
in the evidence, oral and documentary, 
to show that the goods in question after 
they were released on 13-6-1960 came 
into the possession of the ist defendant. 
That was not even the case of the ist 
defendant in his written statement. Nor 
the correspondence, to which we have 
referred, indicates that he came into 
possession of the goods. There is noth- 
ing in the evidence of P. Ws. 6 and 7 to 
show that they made any enquiry as to 
the ownership of the goods and that 
they bona fide believed either on the re- 
presentation of the ist defendant or 
from the enquiries they made that the 
goods belonged to the ist defendant. It 
is a case where the appellant-Bank was 
negligent in not verifying as to whether 
the Ist defendant was the owner of the 
goods or whether he was acting on be- 
half of the 3rd defendant-firm. It is 
the specific case of the appellant-Bank 
that these goods are not the goods which 
were released by the Bank on 13-6-1960 
and the evidence produced by the 3rd 
defendant-firm would go to show that 
these are the same goods that were re- 
leased by the Bank on 13-6-1960 and 
not the goods subsequently purchased 
and stored by the Ist defendant. There- 
fore we are unable to say from the facts 
that the appellant-Bank can invoke the 
aid of Section 178 of the Contract Act. 
So it is evident that in a case where the 
lst defendant had neither custody nor 
possession nor title to the property, he 
can confer no better rights by reason of 
the pledge than he himself possessed. 
We therefore confirm the judgment and 
decrees of the Court below in both the 
suits. 


13. The  cross-objections preter- 
red by the 3rd defendant-firm relate to 
costs in O. S. 1/61. Obviously costs were 
disfllowed to it as costs were awarded 
to it in the other suit. Hence we find 
no grounds for allowing the cross-objec- 
tions. The cross-objections are dismis- 
sed with costs. 
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14. In the result the appeals are 
dismissed with costs of the 3rd respond- 
ent in A. S. 225/65. Advocate’s fee was 
fixed for the Court guardian at Rupees 
600/-. It is stated by Mr. Ratna Sastry 
es it has been paid to him on 10-3- 
1970. 

Appeals dismissed. 
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PARTHASARATHI, J. 


Gangabai and others, Appellants v. 
Srinivasa Rao, Respondent. 


A, S. No. 755 of 1968 and C. R. P. 
No. 7 of 1969, D/- 31-8-1970, against 
decree of Sub- Judge Nizamabad in O. S. 
No.. 25 of 1965 and from order of Dist. 
pene Officer, Nizamabad, D/- 22-11- 


(A) Tenancy Laws — A. P. (Telan- 
gana Area) Tenancy and Agricultural 
Lands Act (Hyd. Act 21 of 1956), Sec. 47 
— A suit for specific performance of an 
agreement to direct the seller to apply 
for permission under this section is main- 
tainable. Section 47 does not bar the 
suite AIR 1970 Andh Pra 19, Followed. 

(Para 6) 


Even in absence of a specific provi- 
sion in the agreement requiring the sel- 
ler to apply for permission such a suit 
is maintainable. (Para 6) 


(B) Specific Relief Act (1963), Sec- 
tion 20 —- When time is not the essence 
of a contract for sale of immoveable 
property, mere delay in paying the con- 
sideration money does not disentitle the 
plaintiff to the relief of specific perfor- 
mance — (Contract Act (1872), S. 55) — 
AIR 1967 SC 868 and AIR 1965 SC 1405, 
Rel. on. (Paras 7, 8, 9, 19) 

However, his conduct should not 
cause prejudice to the defendant nor 
there should be abandonment of his 
right under the contract even by impli- 
cation. So also the subsequent situation 
which has been altered making the con- 
tract inequitable in enforcement is also 
to be considered. (Para 10) 

Where payments were spread over 
a number of years and after the expiry 
of the date for the first instalment, the 
seller accepted payments without fixing 
any time-limit for payment of the 
balance, time was not the essence of the 
contract and the seller was not entitled 
to treat the contract as cancelled. 

(Paras 8, 9) 


Cases Referred: Chronological Paras 

(1970) AIR 1970 Andh Pra 19 ° 
(V 57). Syed Jalal v. Targopale 
Ram Reddy 
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(1967) AIR 1967 SC 868 (V 54) = 
(1967) 1 SCR 227, Gomathinayagam 
Pillai. v. Palaniswami Nadar 

(1965) ATR 1965 SC 1405 (V 52) = 
(1965) 2 SCR 221, Satyanarayana 
v. Yelloji Rao 10 

B. P. Jeevan Reddy, for Appellants 
(in Appeal and Petition); P. Shiv Shan- 
ker, for Respondent in both. 

JUDGMENT :— By an agreement 
dated 11-9-1963 the defendant agreed to 
convey to the plaintiff Ac. 10-30 guntas 
of land situated in the village of Mad. 
noor, for a consideration of Rs. 10,500/- 
On the date of the agreement the ven- 
dor received a sum of Rs. 5,500/-. It pro- 
vided that the balance of the purchase- 
money was payable in five instalments. 
A sum of Rs. 3,000/- was payable on or 
before the 3lst January, 1964 and the 
balance of Rs. 2,000/- was to be paid in 
four equal instalments by the Telugu 
New Year’s day in each of the years 
from 1965 to 1968, both inclusive. The 
agreement recites that the vendee has 
agreed that in case of default he shall 
have no rights to the land. It further 
provided that after the payment of the 
lst instalment the vendor was to exe- 
cute a deed of sale if called upon to do 
so. 

2. The amount of Rs. 3.000/- pav- 
able before the expiry of January, 1964 
was not paid within the time specified. 
But it is common ground that on the 
19th March and 30th September, 1964 
the Vendor received Rs. 950/- and Rs, 
550/- respectively. The acceptance of 
these two payments is a clear indication 
that the vendor waived the time-limit 
prescribed by the agreement in respect 
of the first instalment. 


3. There was an exchange of 
notices between the parties in 1965. On 
6-10-1965 the vendor issued a notice 
complaining about the non-performance 
of the obligation by the vendee and call- 
ing upon him to surrender possession of 
the property. It may be mentioned that 
the vendee was cultivating the lands 
even before the date of the agreement. 
By the above-mentioned notice, Ex. B-1 
the vendor notified to the other party 
that the agreement. stood cancelled and 
therefore he was entitled to the restera- 
tion of the possession. To this, a reply 
was sent on 8-11-1965 as per Ex. B-2. 
The vendee said that he was allowed an 
extension of time for the payment of 
the instalments and therefore the ven- 
dor could not complain about the delay. 
The vendee took the stand that an ap- 
plication under Section 47 of the Andhra 
Pradesh Tenancy and Agricultural Lands 
Act, 1950 was bound to be made by the 
seller. The reply notice accordingly call- 
ed upon the vendor to fulfil the obliga- 
tions of securing the permission pres-. 
cribed by the statute. The vendee ex- 
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pressed his readiness and willingness to 
pay the amounts that accrued due as 
per the instalments, provided the vendor 
started proceedings under Section 47. 
It was asserted in Ex. B-2 that the vendor 
who was no other than the cousin of the 
vendee had agreed to accommodate the 
purchaser by granting extension of time. 
Ex. B-2 evoked a rejoinder under Ex. 
B-3 dated 19-11-1965. The vendor reiter- 
ated his case about the default by the 
purchaser and maintained that the con- 
tract had elapsed and was no longer sub- 
sisting. 


4. The suit -was thereupon insti- 
tuted by the appellant for the enforce- 
ment of the contract. Tne respondent 
pleaded that time was the essence of the 
contract and that the non-payment of 
the amount that accrued due under two 
instalments 
the agreement. 


5. The lower Court dismissed the 
suit on two grounds. In the first place 
the conclusion was reached that no suit 
for specific performance was maintain- 
able by reason of the provisions of the 
Andhra Pradesh Tenancy and Agricul- 
tural Lands Act. The trial Judge was 
of opinion that the agreement did not 
make it obligatory on the vendor to 
obtain the requisite sanction under the 
aforementioned Act. The second ground 
on which the plaintiff was non suited 
was that there was undue delay on the 
part of the plaintiff in the performance 
of his obligations. This finding was ar- 
rived at notwithstanding the court’s opi- 
nion that time was not the essence of 
the agreement and that the vendor had 
in fact granted an extension of time for 
making payments under the first instal- 
ment. 


6. In this appeal by the plaintiff, 
it is submitted at the outset that, the 
view taken by the lower court that a 
suit for specific performance is unen- 
forceable is no longer valid in view of 
the pronouncement of a Division Bench 
of this Court. This argument has to pre- 
vail. In fact, nothing to the contrary is 
said by the learned coursel for the res- 
pondent. It is laid down by a Division 
Bench, to which I was a party, in Syed 
Jalal v. Targopal Ram Reddy, AIR 1970 
Andh Pra 19 that under Section 47 there 
can be no bar to the maintainability of 
a suit for specific performance of an 
agreement to direct the seller to apply 
for permission under Section 47. In a 
suit of that description, a direction can 
be given by the court to the seller to 
execute a sale deed after obtaining the 
requisite sanction under the Act. It was 
also pointed out in ‘that decision that 
even in a case where an agreement did 
not contain any specific term imposing 
an obligation on the seller, a suit for 


justifies the cancellation of- 
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specific performance would be maintain- 
able. The trial Judge’s opinion is not 
in conformity with the law as laid down 
by this Court. His view that the ab- 
sence of a specific provision in the agree- 
ment requiring the seller to apply for 
permission justifies the stand taken bv 
the defendant is not correct. The first 
ground of non-suit must be pronounced 
to be unsustainable. 

T. The main question for deter- 
mination is whether the dismissal of the} 
suit on the ground of undue delay on 
the part of the plaintiff can be upheld.' 
Learned counsel for the respondent 
sought to make out that the circumstan- 
ces of the case are such that the court 
ought not to exercise discretion in favour 
of the plaintiff. The facts are very clear 
that there was undoubtedly an accept- 
ance of two payments by the vendor 
after the expiry. of the date fixed for 
the first payment. There is thus a mani- 
fest indication of the vendor waiving the 
limit of time prescribed by the agree- 
ment. The question is whether there- 
after, he was justified in treating the 
contract as having lapsed, when he gave 
notice on 6-10-1965. In Gomathinayagam 
Pillai v. Palaniswami Nadar, AIR 1967 
SC 868 it was laid down as follows: 

“Intention to make time the essence 
of the contract may be evidenced by 
either express stipulations or by circum- 
stances which are sufficiently strong to 
displace the ordinary presumption that 
in a contract of sale of land stipulations 
as to time are not the essence.” 


8. In the case dealt with by the 
Supreme Court there was no express 
stipulation nor were there any circum- 
stances to indicate that the intention of 
the parties was that time was to be the 
essence of the contract. It was recogni- 
sed that in such a case it was still pos- 
sible for the vendor to have served upon 
the respondent a notice calling upon him 
to take a conveyance within the time 
fixed and intimate that in default of 
compliance with the requisition. the con- 
tract will be treated as cancelled. The 
principle that emerges from the decision 
js that when a vendor wants to obtain 
a fulfilment of the contract within a 
reasonable time specified by him, he 
should duly notify the vendee about his 
intention. The factual position here is 
analogous to that in tke case decided: 
by the Supreme Court. Time was not 
the essence of the contract as is evidenti 
from the provisions in the agreement 
spreading payments over a period of 
more than four years. Even with refer- 
ence to the first instalment, the inten- 
tion dces not appear to be to make time 
the esdence of the contract. Assuming 
however, that the position in regard to 
the first instalment was different and 
that the adherence to the time-limit was 
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considered a material term of the con- 
tract even so, the waiver of that condi- 
tion by the respondent at a later date, 
is clearly manifested. The position was 
that after the expiry of the date the 
vendor accented payments without de- 
mur. While doing so, he did not choose 
to fix any time-limit for the payment 
of the balance. The resultant situation 
was that time was no longer the essence 
of the contract even if it was a material 
‘condition as per the understanding at 
the time of the execution of the agree- 
ment. 


9. Was it permissible for the 
vendor under those circumstances to 
treat the contract as cancelled merely 
on the basis that the amount due as per 
the first and the second instalments was 
not paid till October. 1965 when the 
notice was issued? The answer must be 
that he did not have the right to treat 
the contract as having been cancelled. 
As time was not the essence of the con- 
jtract, In any case after the acceptance 
of the payments in March and Septem- 
jber, 1964. the only method by which 
the situation could be altered was by the 
vendor issuing a notice to the vendee 
fixing a time for the performance of the 
contract. As this step was not taken 
ithe notice notifying the appellant that 
the contract stood cancelled was not 
(within the competence of the respondent. 


10. This leads to the question 
whether the delay on the part of the 
plaintiff disentitles him to the relief of 
specific performance. In Satyanarayana 
v. Yelloji Rao, AIR 1965 SC 1405 the 
principle laid down is that mere delay is 
no bar to the granting of specific perfor- 
mance when it is not accompanied by 
such conduct on the part of the plaintiff 
as has caused prejudice to the defendant. 
The rule is that a Court cannot decline to 
grant specific relief solely on the ground 
of delay. The question for consideration 
is whether the conduct of the plaintiff 
implies an abandonment of his right 
under the contract or whether the 
situation has been so altered as to make 
it inequitable to enforce the contract. 
The matter is essentially one for the exer- 
cise of the discretion of the Court. 
Diverse situations may arise which may 
induce a Court not to exercise the dis- 
cretion in favour of the plaintiff. The 
discretion must be based on sound prin- 
ciples and is capable of being corrected 
by a Court of appeal. In the present 
ease, no question of waiver arises. The 
appellant insisted upon the preliminary 
requisite step being fulfilled for the 
implementation of the contract. He hés 
categorically stated that he was prepar- 
led to pay the amount due under the 
instalments provided the proceedings for 
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obtaining sanction was commenced by 
the vendor. There is therefore no 
waiver or the abandonment on the part} 
of the appellant nor can it be said that 
the circumstances have so 


the contract oppressive. It must be re- 
membered that the parties j 
provided for a period of about 4 vears} 
for the complete performance of thel 
obligations. Consequently, it cannot be 
said that the enforcement of the cont 
tract is prejudicial or oppressive and 
that the delay on the part of the plain- 
tiff disentitles him to the grant of speci 
fic relief. 
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11. I am unable to accept the 
contention urged on behalf of the reg+ 
pondents that in the circumstances the 
Court’s descretion should not be exercis- 
ed in favour of the plaintiff. Apart 
from the fact that there was default im 
the payment of the amount due under 


the two instalments, no other ground 
has been made out for rejecting tha 
claim for specific performance. As exe 


plained already, mere delay is not ground 
for refusal of specific performance. The 
decision of the lower court was that une 
due delay on the plaintiffs part disent- 
tled him to the relief of specific perfor 
mance. This view is not in accordance 
with the well settled precedent. The 
lower court did not consider it pertinen® 
to decide whether notwithstanding the 
delay on the part of the plaintiff the. 
court ought not to exercise its discre- 
tion in favour of the plaintiff. 


12. For the reasons mentioned 
above. the appeal must be allowed and 
the suit decreed. I do not think it just 
to award costs to the appellant because 
one of the positions taken by him in his 
reply notice in November. 1965 about 
the tender of payment of money must. 
be held to be untrue. The suit is decree- 
ed but the parties will bear their rese 
pective costs throughout. The decree 
for specific performance is conditionak 
on the appellant depositing into the court 
the balance of the purchase money tov 
gether with interest from the date from: 
which the amount accrued due, at 6% 
per annum. The deposit of the entire 
price is to be made within one month, 
from today. 

13. In view of the result in the 
appeal, the Civil Revision Petition alsa: 
has to be allowed. There will be na 
order as to costs. ; 


Appeal and revision 
allowed, 
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(V 58 C 57) 


PARTHASARATHI, J. 


Bussa Ansuya, Appellant 
Rajaiah, Respondent. 


A. A, A. O. No. 41 of 1969, D/- 13-8- 
1970, against order of Dist. J., Medak at 
Sangareddy, D/- 17-7-1968. 


Hindu Marriage Act (1955), See. 25 
»— Resumption of cohabitation by the 
xouple after maintenance decree nullifies 
that decree whatever be the grounds of 
that decree. Whether there has been 
such resumption does not depend on the 
duration of their stay together but on 
their animus. AIR 1942 Mad 1 and (1887) 
18 QB 778, Followed; ATE 1961 Mad 380, 
Explained. (Paras 5 and 6) 


Cases Referred: Chronological 
(1961) AIR 1961 Mad 380 (V 48) = 
1961-2 Mad LJ 94, Meenakshi 
Ammal v. P. S. Muthukrishna 

Chettiar 7.8 
{1942) AIR 1942 Mad 1 (V 29) = 
ILR (1942) Mad 24, Vasantam 
Venkayya v. Vasantam Paena 

vamma 4, 8,9 
{1887) 18 QB 778 = 56 umie 69, 
Haddon v. Haddon 


K. V. Narasinga Rao, for Appellant; 
R. Narasimha Reddy. for Respondent. 


JUDGMENT :— Although the ques- 
tion raised in this appeal could have 
been raised after final decision by the 
Court of first instance, the appellant has 
hosen to prefer this appeal and raised 
the question whether the execution ap- 
plication is maintainable. The facts are 
that a decree for maintenance was ob- 
tained by a Hindu wife against her hus- 
band. The enforcement of the decree 
äs sought by the execution petition pre- 
sented by the wife. The husband’s plea 
in answer to the petition was that after 
the decree, the wife came to live with 
him and consequently the entire pro- 
weedings including the decree mus: be 
deemed to be no longer effective. 


2. The District Munsif held that 
the plea of the husband being in the 
mature of a post-decretal arrangement 
‘which was not certified to the court. the 
levy of execution could not be denied. 
On appeal. the learned District Judge 
held that if, in fact, there was a resump- 
tion of cohabitation, the decree ceases 
to be executable. The opinion of the 
learned District Judge is based upon the 
legal position enunciated in Vasantam 
Venkayya v. Vasantam Raghavamma, 
JLR (1942) Mad 24 = (AIR 1942 Mad 
1). Inasmuch as there was no enquiry 
into the question whether in fact coha- 
bitation was resumed, the learned Dis- 
trict Judge remanded the proceedings 


iCO/EO/B266/71/JRM/M 


v. Bussa 


Paras 


9, 10 





B. Ansuya v. B. Rajaiah (Parthasarathi J.) 


A.I. R- 


to the Court of the first instance for en- 
awry into the question formulated by 
im. 

3. The two questions formulated: 
by the District Judge relate to the posi- 
tion whether subsequent to the decree 
the appellant and the respondent lived’ 
together resulting in the resumption of 
cohabitation. The two questions framed 
by him are inter-related and both of 
them cover in substance the same ground. 
The plea of the wife was that her visit 
to the husband’s house was only for the 
collection of the decretal dues and she 
stayed on for sometime as she was: 
being put off from time to time by the 
promise of the husband that the liability 
would be met. This plea amounts to 
saying that though she was physically 
present in the conjugal home, her stay 
there in no sense constituted a cohabi- 
tation. The learned District Judge, in. 
my opinion, very properly directed the 
remand of the proceedirgs for enquiry 
into the questions formulated by him. 

4, It is against this order of re- 
mand that the present appeal has been. 
filed on behalf of the decree-holder. The 
first submission made by the learned 
counsel is that the resistance to execu- 
tion being based on an uncertified post- 
decretai arrangement. the plea cannot be 
entertained. But this argument mis- 
conceives the true position. As pointed 
out by Leach. C J. in ILR (1942) Maď 
24 = (AIR 1942 Mad 1) (supra). the re- 
liance oh the provisions cf the Civil Pro- 
cedure Code in circumstances like the 
present is misplaced. The observations 
of the learned Chief Justice may be read?’ 
here:— 

“The present case is not concerned’ 
with a matter of procedure or the ad- 
justment or satisfaction of a decree. The 
question is whether the court is to dis- 
regard a sound principle of law and en- 
force a decree the basis of which has by 
the action of the parties themselves 
been demolished.” 

The learned Chief Justice went om 
to say that by returning to her husband, 
the respondent became disentitled to 
claim maintenance against him. He fur- 
ther observed that the decree which the 
wife obtained must be regarded in the 
circumstances as having become ineffec- 
tive. 

5. The attempt of the learned 
Counsel for the appellant was to distin- 
guish the ratio of this decision on two 
grounds. Firstly, he has urged that it 
was for a short period that the wife re- 
turned to the husband’s house and there- 
fore, the effect of the decree could not 
be said to have been neutralised or set 
at nought by the short visit. I am of 
opinion that this is not the true crite- 
rion. The principle is whether therej 
has been resumption of cohabitation so 
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as to demolish the effect of the decree. 
Whether there has been resumption of 
the cohabitation or not does not depend 
upon the duration of the stay. It rather 
depends on the animus of the parties 
and their mental attitude in coming to- 
gether again. 


6. The second aspect urged by 
the learned counsel is that a distinction 
has to be drawn between cases where 
the decree for separate maintenance has 
been made on grounds of cruelty and 
neglect and instances where the founda- 
tion of the decree for separate mainte- 
nance is that the husband has taken a 
second wife. I do not think the distinc- 
tion is one of substance or one based on 
principle. In either event, when cohabi- 
tation is resumed, there is a waiver on 
the part of the wife of the cause of ac- 
tion on which the suit and the decree 
were founded. Whatever might be the 
ground on which the decree has been 
obtained, the same result follows, if sub- 
sequent to the decree there is resump- 
tion of cohabitation. 


7. Learned counsel drew my at- 
tention to the decision of a Division 
Bench in Meenakshi Ammal v. P. S. 
Muthukrishna Chettiar, AIR 1961 Mad 
380. In that case, while doubting the 
applicability of the English rule to In- 
dian conditions, the Division Bench 
directed the remand of the case for an 
enquiry into the question whether there 
was, in fact, resumption of the conjugal 
life as pleaded by the husband. It can- 
not therefore be urged that the direc- 
tion given by the learned District Judge 
is inconsistent with the ruling in AIR 
1961 Mad 380 (Supra). 


8. Rajamannar, C. J. who deli- 
vered the Judgment of the Division 
Bench observed at page 382 that it was 
doubtful whether the rule based on Eng- 
lish Matrimonial law would apply to the 
case of a consent decree like the decree. 
which was the foundation of the plain- 
tiffs claim in that suit. It is difficult to 
understand the rationale of this distinc- 
tion. Whether it is a consent decree or 
one made or one passed on the adjudica- 
tion by the court in either case, the 
question is whether its effect is not de- 
molished by the subsequent conduct of 
the parties. Although the correctness of 
the principles accepted by Leach, C. J. 
in ILR (1942) Mad 24 = (AIR 1942 Mad 
1) was doubted, the ground on which the 
doubt was expressed was not made clear. 
I am therefore, unable to regard the 
pronouncement in AIR 1961 Mad 380 as 
detracting from the validity of the prin- 
ciple in the earlier case. Numerous deei. 
sions of the Madras High Courf follow 
the decision in ILR (1942) Mad 24 = 
{AIR 1942 Mad 1) which is based on 
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common sense and also on grounds of 
public policy. It is unnecessary to refer 
to the subsequent pronouncements. 


9. As pointed out in Haddon v: 
Haddon, (1887) 18 QB 1778 the effect of 
a reconciliation of married persons af- 
ter separation is that the reconciliation 
entirely does away with the effect of 
the decree. The observations of Lord 
Eldon in an earlier case are recalled by 
the Court in (1887) 18 QB 778. Lord El- 
don pointed out that the rule rests om 
the ground of public policy, as it must 
not be permitted to parties to make 
agreements for themselves, to hold good 
whenever they chose to live separate. 
The doctrine that a resumption of co- 
habitation annuls the effect of the decree- 
is based on a ground of public policy. 
The law does everything to promote 
and preserve conjugal amity and there- 
fore it discourages private arrangements 
between the parties the effect of which 
is to allow the spouses to live separately 
at their choice or will and pleasure. If, 
after a decree for maintenance is made, 
the parties resume conjugal life with the 
intention that the decree is to become 
operative whenever they choose to sepa- 


‘rate again, the effect of it is to allow 


them to make private arrangement of 
separation. 


It is this situation that the law in- 
tends to prevent by the recognition of 
the rule that a resumption of the coha- 
bitation puts an end finally to the decree 
for maintenance. The rule that the 
validity of the decree lapses when con- 
jugal life is resumed is based not only 
on common sense but on grounds of 
public policy also. The doubt cast om 
the applicability of the rule of English 
law in cases arising in this country has: 
not been elucidated by Rajamannar, C. J. 
with reference to any principles or sta- 
tutory provision. I am, therefore, un- 
able to accept the argument of the 
learned counsel for the appellant that 
the validity of the Division Bench deci- 
sion in ILR (1942) Mad 24 = (AIR 1942 
Mad 1) is undermined or shaken. 


10. In view of the decision of 
the Division Bench in ILR (1942) Mad 
94 = (AIR 1942 Mad 1) the appeal must 
be dismissed. I direct the parties te 
bear their own costs in this appeal. 
Leave to appeal is granted. 


Appeal dismissed. 
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(V 58 C 58) 


PARTHASARATHI, J. 


Mallampalli Mallikarjuna Rao and 
another, Petitioners v. Godavarthi 
‘Seshamma and another, Respondents. 


Civil Revn. Petns. Nos. 1796 and 2232 
of 1969, D/- 10-7-1970 against order of 
Sub-J., Tenali, D/- 6 and 13-20-1969. 


(A) Houses and Rents — Andhra 
Pradesh Buildings (Lease, Rent and Evic- 
tion) Control Act a5 of 1960), Ss. 4 and 
6 — The expression “after the fixation 
of the fair rent under Section 4” in Sec- 
tion 6 only means “in addition to the 
fair rent”. (Para 11) 

The expression merely emphasizes 
the position that in addition to the fixa- 
_tion of the fair rent under Secticn 4 
further increase under Section 6 waere 
the amount of taxes and cesses payable 
‘by the landlord is enhanced is permis- 
sible. It cannot be said zhat action can- 
mot be taken simultaneously under Sec- 
tions 4 and 6. (Paras 10. 11) 


(B) Houses and Rents — Andhra 
Pradesh Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960), S. 10 
— A tenant can be said to have commit- 
ted ‘wilful default? in payment of rent 
when he acts with supine indifference 
to the obligations or is recklessly indif- 
ferent to them. (X-Ref.— Words and 
Phrases — Wilful default) — (1969) 2 
Mad LJ 492, Relied on. (Para 18) 


The test should be whether the per- 
son failing to pay the rent had reason- 
able ground for the belie? thet the omis- 
sion to pay rent did not constitute de- 
fault. A distinction should be made be- 
tween the cases where the omission to 
spay is shown to be negligent and is 
wanting in any reasonable excuse or 
‘bona fide belief and the cases where a 
reasonable ground for a bona fide balief 
that no default has occurred, has exist- 
d. (Para 17) 

Thus the omission to pay enhanced 
zent cannot be said to be wilful when 
the tenant was acting under the misap- 
prehension that the liakility in regard 
to the enhanced portion of the rent had 
{not become final as the issue was still 
‘before the Higher Court and the final 
decision was not rendered. 

(Paras 18, 19) 

‘Cases Referred : Chronological Paras 
(1969) 1969-2 Mad LJ 492 = 83 
Mad LW 12, Nagarathinam Pillai 


v. Mahadevier 17 
(1965) 1965-1 Andh LT 366, Show- 
kat Ali v. Fatima Begum 12 


(1961) 1961-2 Mad LJ 29 = 1961 
Mad WN 334, M. A. Mohamed 
Burhanuddin v. Official Trustee of ' 
Madras 9 


EO/FO/C46/71/RSK 


A. L R 

(1958) 1958-2 Andh WR 32, 

Ambarathi v. Supdt., King George 

Hospital 
(1947) 1947-2 All ER 574 = 63 TLR 

93, Lomas v. Péek 15 
(1933) 1933-2 KB 669 = 149 LT 

587, Wheeler v. New Merton 

Board Mills 15 
(1931) 1931-1 Ch. 572 = 100 LJ Ch. 

138, In re, Vickery 16 
(1885) 31 Ch. D 168 = 53 LT 837, 

In re, Young and Harston 16 


A. L. Narayana Rao, for Petitioners 
in C. R. P. No. 1796 oè 1969 and for 
Respondents in C. R. P. No. 2232 of 
1969; G. V. R. Mohan Rao, for Respon- 
dents in C. R. P. No. 1796 of 1969 and 
for Petitioners in C. R. P. N. 2232 of 
1969. 

ORDER :— These two revision peti- 
tions arise out of proceedings under the 
Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act. 

2. The facts that nave given rise 
to the two petitions may briefly be sta- 
ted. On 5-11-1963 the landlord present- 
ed an application for the enhancement 
of the rent. The petition for enhànce- 
ment A. B. A. No. 42 of 1963, was de- 
cided on 27-4-1965. The leased premises 
consist of two distinct parts, one used 
for a residential purpose and the other 
for a non-residential purpose. The pre- 
mises are situate in an important loca- 
lity at Tenali. It is borne out by the 
evidence that the Indian Bank is located 
opposite the leased premises. The Post 
Office is located in the immediate vici- 
nity. From the evidence one can easily, 
gather that there is a good deal of busi- 
ness activity around the leased premises, 
not to speak of the admission that part 
of the leased premises had been used 
as godowns for the storage of paddy or 
fertilisers. 


3. On the date of the application 
for enhancement the stipulated rent was 
Rs. 100/- per mensem. Even by 1961, 
the annual letting value of the premises, 
according to the municipal registers, was 
Rs. 2.520/- and the property tax was as- 
sessed at Rs. 689-50 P. It would appear 
that shortly before April. 1944 or in 
April, 1944 the property tax was consi- 
derably lower. The application for en- 
hancement was based, among others, on 
the ground that the annual letting value 
was entered in the municipal registers 
as Rs. 2,520/- and that the landlord was 
called upon to pay property tax on the 
basis of that entry. 


4. The application for enhance- 
ment was contested by tne tenant. The 
rent controller, however, overruled the 
opposition of the tenant and fixed the 
rent at Rs. 210/- per mensem. The Ap- 
pellate Authority upheld the decision. 
C. R. P. No. 2232 of 1969 is preferred 
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by the tennat who questions the validity 
of the enhancement. 

The order of enhancement, 
however, has given rise to the other ap- 
plication, namely, one for eviction. As 
stated above, the rent Controllers’ deci- 
sion fixing the fair rent was made on 
April 17, 1965. After the tenant pre- 
ferred an appeal challenging the order 
of enhancement he applied for stay of 
payment of enhanceed portion of the 
rent. The application in that behalf was 
made on 15-9-1965 and it was I. A. No. 
1330 of 1965. It was dismissed on 15-10- 
1965. The landlord presented the appli- 
cation for eviction on 2-12-1965 and it 
was taken on file and registered as 
A. B. A. No. 27 of 1966. The tenant 
moved the Court in I. A. No. 288 of 
1966, for a direction dispensing with the 
payment of the enhanced portion of the 
rents. This application was disallowed 
by the Court on 28-2-1966 with the direc- 
tion that the amount should be deposit- 
ed within ten days. This direction was 
complied with by 9-3-1966. 


The ground of eviction was 
that there was wilful default in pay- 
ment of the rent inasmuch as notwith- 
standing the order of enhancement the 
tenant wilfully refrained from making 
payment of the enhanced rent. This plea 
prevailed before the Rent Controller who 
by his order dated 13-10-1966 ordered 
eviction. On appeal to the Appellate 
authority, the decision was reversed. In 
the opinion of the Appellate Authority, 
there was no wilful default even if it 
were to be held that there was a non- 
payment of the due rent. The landlord 
has preferred C. R. P. No. 1796 of 1969 
against the appellate Authority’s decision 
which negatived his prayer for eviction. 

T. These two revision petitions 
were directed to be heard together. It 
is logical to deal with C. R. P. No. 2232 
of 1969 in the first instance, because if 
that petition succeeds, the claim for en- 
hancement of the rent fails and conse- 
quently no question of default in the 
payment of rent would arise. Mr. G. V. 
R. Mohan Rao for the petitioner contends 
that the enhancement of rent has been 
made in violation of the terms of Sec- 
tion 4 of the Act. He contends that in 
fixing the fair rent under the provisions 
of Section 4, the main criterion should 
be the prevailing rates of rent, in the 
locality in respect of comparable pre- 
mises during the twelve months’ period 
prior to April, 1944. The alternative 
criterion is the rental value as entered 
in the property tax assessment book of 
the concerned local authority relating to 
the same period. He then pointed oyt 
that the maximum enhancement.that is 
permissible under the Act is specified by 
sub-sections (3) and (4) and that in the 
instant case, the rent fixed by the Con- 
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troller and confirmed by the Appellate 
Authority is in excess of the permissible 
enhancement. According to him, even 
if the entire premises are deemed to be 
a non-residential building, the Controller 
can allow no more than 75 per cent, 
increase over the pre-existing rent. 


8. He relied upon the decision in 
Ambavathi v. Supdt, King George 
Hospital, (1958) 2 Andh WR 329 where- 
n a Division Bench of this Court observ- 
ed :— 

“Taking these three 

together. the controller fixes the fair 
rent. But, in fixing the fair rent, his 
discretion is controlled by Section 4 (3} 
which says that in the case of residen- 
tial buildings, if the rate of rent or 
rental value exceeds Rs. 50/- per men- 
sem, the Controller can allow only upto 
25 per cent, on such rate of rental 
value.” 
The learned Judges pointed out that the 
landlord is not entitled to ask for a fair 
rent exceeding the limits prescribed by 
Section 4 (3) (iii) of the Madras Build- 
ings (Lease and Rent Control) Act. That 
decision construed the provisions in the 
Rent Control Act of 1949. But the pro- 
visions of the repealed Act and of the 
Act now in force are identical in all es- 
sential particulars. The contention urged 
on behalf of the petitioner is that the 
discretion of the Court in fixing the fair 
rent can be exercised only consistent 
with the optimum rise that the statute 
permits. Judged by this test, it is con- 
tended the enhancement allowed by the 
Court below is illegal. 


9. My attention was also drawn 
to the decision in M.A. Mohamed Burhan- 
uddin v. The Official Trustee of Madras 
(1961) 2 Mad LJ 29. In construing a 
corresponding Act in the Madras State, 
a single Judge of the Madras High Cour 
expressed the view that the discretion 
given to the Rent Controller to make an 
increase is limited to the maximum pres- 
cribed by the statute. 


10. In answer to this contention: 
Mr. Narayana Rao for the respondent 
urged that the fixation of rent at Rs. 210 
per mensem was not made solely in rela- 
tion to the provisions of Section 4. His 
submission is that in allowing the ap- 
plication for enhancement, it was per- 
missible for the Controller not only to 
act in conformity with the provisions of 
Section 4 of the Act but it was compe- 
tent for that authority to act concurrent- 
ly under the provisions of Section 6 also. 
In other words, the counsel finds a justi- 
fication for the fixation done by the 
Courts below as a result of the action 
taken simultaneously by the Controller 
under Sections 4 and 6. It is further 
submitted that there is no impediment 
for the Court effecting concurrently an 


circumstances 


300 A, P. [Prs. 10-15] M. M, Rao v. G. Seshamma (Parthasarathi J.) 


enhancement under Sections 4 and 6 of 
the Act if the circumstances of the case 


warrant action under both the provi- 
sions. 
il. A glance at Section 6 ‘shows 


that where the amount to taxes and cess- 
es payable by the landlord to a local 
authority is enhanced, the landlord shall 
be entitled to claim half of such excess 
from the tenant in addition to the rent 
payable for the building. It is true that 
Section 6 uses the expression, ‘after the 
fixation of the fair rent under Sec. 4”. 
But this expression in. my opinion ought 
not to be construed in a narrow sense. 
If the contention of the learned counsel 
for the petitioner is upheld it would 
amount to this; that there must be some 
inevitable time lag between the order 
fixing the fair rent and the increase 
thereof pursuant to the provisions of 
Section 6. It cannot reasonably be said 
that the intention of the legislature was 
to throw for sometime at least, the en- 
tire burden of the-tax increase on the 
landlord itself. The dominant intention 
of the legislature is to make the land- 
lord and the tenant share the additional 
tax burden. The expression, “after the 
fixation of the fair rent under Sec. 4” 
must be construed to harmonize with 
the intendment and spirit of Section 6. 
The phrase, “after the fixation of the 
fair rent under Section 4? cannot be 
construed to mean that some interval of 
time must be allowed to elapse before 
action can be taken under Section 6. It 
must be read in the sense that the in- 
crease of rent under Section 6 is per- 
mitted in addition to the fair rent that 
has been fixed under tke Act. The in- 
tention of the legislature in enacting 
Section 6 is not to make the determina- 
tion of the fair rent conclusive for all 
time, but to permit increases in certain 
contingencies. It is to provide for the 
subsequent additions to the fair rent 
that Section 6 has been enacted. If we 
bear this legislative intention in mind, 
the meaning to be assigned to the expres- 
sion adverted to above is made quite 
clear. I am of opinion that the phrase 
“after the fixation of the fair rent under 
Section 4” can only mean, “in addition 
to the fair rent”. The expression mere- 
ly emphasises the positicn that notwith- 
standing, the fixation of the fair rent 
under Section 4 further increase under 
Section 6 is permissible. The argument 
of counsel that action cannot be taken 
simultaneously under Sections 4 and 6 
has no merit in it and is based upon a 
misunderstanding of the provisions of 
‘Section 6. 

12. The conclusion reached by 
me independently of any precedent on 
the interpretation of Sections 4 and 6 
seems to be in consonance with the view 
taken by Chandrasekhara Sastry, J. in 


ALR. 


Showkat Ali v. Fatima Begum, (1965) 1 
Andh LT 366 where the learned Judge 
dealt with the provisions of the corres- 
ponding Hyderabad Act 20 of 1954. 


13. It is, therefore, necessary to 
ascertain whether the fixation of fair 
rent is in excess of the enhancement per- 
missible under both Sections. Judged 
from this angle, it cannot be said that 
the fixation of the fair rent at Rs. 210/- 
is excessive: It is true that the Courts 
below did not rest their decision on this 
basis. But when it is established that 
no greater burden has been cast on the 
tenant than what is warranted by the 
provisions of the Act, it is immaterial 
that the authorities fixing the fair rent 
did not choose to assign the correct legal 
basis for their action. I am satisfied, 
on a comprehensive view of the. matter. 
that the fixation of fair rent of Rs. 210. 
was in conformity with the provisions 
of the Act. C. R. P. No. 2232 of 1969 
therefore fails. 


14, It now remains to consider 
whether the application for eviction is 
sustainable. The events that have led 
to the non-payment of rent by the tenant 
were already set out by me in the nar- 
ration of facts. The short question is, 
where there was a default: and if the 
omissicn amounts to a default, whether 
it should be described as a wilful de- 
fault. The circumstances clearly indi- 
cate that after the decision of the rent 
Controller, the tenant did not accept it 
as the final adjudication but has taken 
action to have the decision set aside. 
Sometime necessarily would have elap- 
sed before the certified copies had been 
obtained. The appeal was presented in 
September, 1965 and immediately there 
was an application made for stay of pay- 
ment of the enhanced portion of the 
rent. It must be remembered that there 
was no default in the vayment of the 
rent as it originally stooc. At one stage, 
the tenant has taken up the plea that 
there is justification for non-payment of 
the enhanéed portion of the rent, be- 
cause the enhancement took effect only 
from the date of the order. But this 
position was not persisted in before the 
appellate Court. Soon after the petition 
for eviction was filed, the tenant again 


- moved the Court for a direction in re- 


gard to the payment of the disputed 
sum. When he failed in that attempt, 
he made the deposit within the time al- 
lowed by the Court. 


15. My attention has not been 
drawn to any reported decision which 
serves as a binding precedent or even 
as a persuasive guide. The word ‘wil- 
fil’ is in familiar use in every branch 
of law. In its primary sense, it con- 
notes that what has been done, has ari- 
sen- from the spontaneous action of the 


i971 


doer of the act of his will. When used 
in this sense it does not imply some- 
thing blamable has been done. In 
Wheeler v. New Merton Board Mills, 
(1933) 2 KB 669, it was said that ‘wilful’ 
does not necessarily connote blame al- 
though the word is more commonly used 
of bad conduct than of good. In Lomas 
v. Peek, (1947) 2 All ER 574-575 Lord 
Goddard, C. J. observed: 

“Tf a man permits a thing to be 

done, it means: that he gives permission 
for it to be done and if a man gives per- 
mission for a thing to be done, he knows 
what is to be done or is being done, and 
if he knows that, it follows that it is 
wilful.” 
The decisions referred to above, con- 
strued the word in its primary sense as 
a thing knowingly and consciously done 
of the free will of the doer. But this 
is not the meaning assigned to it in all 
branches of law. ‘Wilful’ is an expres- 
sion which is essentially relative and the 
meaning varies with the context, the 
intendment or objective of a statute in 
which the expression occurs and a host 
of other circumstances which it is not 
possible to envisage. The word has ac- 
quired various shades of meaning. and 
the diversity of uses has thrown the pri- 
mary meaning in the shade. Even in the 
interpretation of the word in relation 
to cases arising under the same statute, 
a bewildering diversity is frequently 
noticeable. In construing the expression 
‘wilfully and falsely’ used the title or 
description of “Physician” contrary to 
Section 40 of the Medical Act, 1858 the 
Courts in England described the situation 
as a “complete fog”. The cases decided 
under the Rent Control Acts in this 
country offer a typical illustration of the 
“complete fog” that envelopes the mean- 
ing of the expression. 

16. It is clear that in the Rent 
Control Acts, the word wilful is not used 
in the narrow and primary sense when 
it occurs in the phrase ‘wilful default”. 
The word default implies not doing 
something that is reasonable or neces- 
sary something required to be done. 
When it is coupled with the word ‘wil- 
ful’ the phrase is manifestly intended te 
signify something more than a mere 
omission or default. The expression 
“wilful default” has been the subject- 
matter of several decisions in other 


branches of law. The Merchant Ship-. 


ping Act in England has used the ex- 
pression “wilful default of the person 
in charge.” In cases arising under that 
Act, the view taken was that it refers 
to acts arising by the fault of such per- 
son, whether intentional or negligent. In 
the law relating to trustees, wilful de- 
fault by a trustee is understood as “the 
wilfully not doing something which he 
ought to do as distinguished from doing 


e 
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something which he ought not to do”, 
In Re, Vickery, (1931) 1 Ch 572 the 
use of the words ‘wilful default’ of a 
trustee’ were held to imply such either a 
consciousness of negligence or breach of 
duty or recklessness in the performance 
of a duty. In another line of .cases, 
where the question arose in respect of 
‘wilful default of the vendor’ in condi- 
tions of sale, courts had been called up- 
on to construe the expression. In Re, 
Young and Harston, (1885) 31 Ch D 168 
at p. 174 Bowen, L. J. understood it to 
mean as not doing what is reasonable 
under the circumstances with the know- 
ledge that the omission will cause delay. 
In some other cases dealing with like 
situations the expression was assigned 
several distinct shades of meaning. It 
was understood as follows: 

"To make up one’s mind not to 
verify a statement is ‘wilful’; but simply 
not to think about verifying it is not 
‘wilful’.” 
A mistake by the vendor as to his righ, 
if it be bona fide was held to be not 
wilful default. 


17. From the examples cited 
above, it is clear that the emphasis is 
not on Enowingly doing or abstaining 
from doing a thing, but rather on the 
unreasonable conduct or on a mental at- 
titude which is not bona fide. It fol- 
lows that the primary meaning of the 
word “wilful” as an act being spontaneous 
or arising out of free will has been sup- 
planted in several branches of law, 
The use of the expression ‘wilful default” 
in the Rent Control Act affords the 
clear intention of the legislature that it 
is not the mere omission to do a thing 
that is intended. The test, in my opin- 
ion, should be whether the person fail-f 
ing to pay the rent had reasonable 
ground for the belief that the omission} - 
to pay rent did not constitute default. 
It is useful to draw a line between two 
types or broad divisions. On the one; 
hand may be cited cases where the omis- 
sion to pay is shown to be negligent and} 
is lacking in any reasonable excuse or 
bona fide belief. On the other side of 
the line may be placed cases where a 
reasonable ground for a bona fide belief 
that no default has occurred, has exist-} 


ed. 

18. If one takes into account all 
the circumstances of the instant case, 
it is clear that the tenant was acting 
under the misapprehension that the lia- 
bility in regard to the enhanced portion 
of rent had not become final and that 
the non-payment of the enhanced por- 
tion of the rent did not constitute a de- 
fault. It is true that this was based on 
a misapprehension of the legal position. 
It is also true that the ignorance of law 
is no excuse and. cannot be urged as a 
ground for the condonation of an omis- 
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sion. But, the question now is whether 
the default can be described as a wilful 
default. I am of opinion that the cir- 
cumstances of the case do not furnish 
a parallel to cases where the tenart acts 
with supine indifference to the obliga- 
tions or is recklessly indifferent to them. 
The observations of Anantanarayana, 
Chief Justice in Nagarathinam Pillai v. 
Mahadevier, (1969) 2 Mad LJ 492 tend to 
emphasize that in order to constitute 
wilful default, there must be a decree 
of culpability associated with the omis- 
sion. 


19. It is obvious that when the 
issue as to the enhancement was still be- 
fore the Higher Court andthe final deci- 
sion was not rendered, the tenant had 
the notion misconceived though it was 
that the obligation to pay the enhanced 
rent was not on a par with the obligation 
incidental to the admitted rent. The 
omission to pay the enhanced portion of 
the rent cannot be held to be wilful de- 
fault. I am consequently of opinion that 
the Appellate Authority did not act er- 
roneously dismissing the application for 
eviction. 


20. The result is that boih the 
revision petitions fail and are dismissed. 
There will be no order as to costs in 
both the petitions. 
f Revision dismissed. 
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Shaikh Bale, Petitioner v. State of 
Andhra Pradesh and others, Respon- 
dents. 

Writ Petn. No. 4534 of 1970, D/- 
23-9-1970. 

Constitution of India, Article 226 — 
In absence of a legal right in petitioner 
he cannot move High Court for issue of 
a writ directing governmental authori- 
ties to conform to rules in Financial 
Code regarding purchase by calling of 
tenders. (Paras 2, 4, 6) 


‘Cases Referred : Chronological Parag 
(1965) AIR 1965 Andh Pra 425 
(V 52) = 1965-2 Andh WR 383, 
Venkata Subbayya v. Govt. cf 
Andhra Pradesh 5 
(1952) AIR 1952 SC 12 (V 39) 
1952 SCR 28, State of Orissa X 
Madan Gopal 4 
S. Krishna, for Petitioner. 


ORDER :— This is a petition under 
Article 226 of the Constitution for the 
issue of a Writ of Mandamus or any 
other appropriate Writ directing respon- 
dents 1 and 2 (The State of Andkra Pra- 
desh R-1 and the Deputy Director of 
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Veterinary, Biological and Research In- 
stitute, Hyderabad-2) to call for tenders 
for tke supply of Beef, Heart and Liver 
for the year 1970-71 and also to restrain 
them from executing a contract for the 
supply of the said articles, to the 3rd 
respondent. 


2. The petitioner is a Beef con- 
tractor carrying on the business of sup- 
ply of beef. The State of Andhra Pra- 
desh through its department of Veteri- 
nary, Biological Research, prepares Beef 


‘extracts and liver extracts. It was usual 


for respondents 1 and 2 to call for ten- 
ders for the supply of the raw material 
for the said extraction, viz. Beef, Liver 
and Heart. For the year 1970-71, such 
tenders were called for not for the sup- 
ply of raw material, viz., Beef, Liver 
and Heart but for the supply of extracts. 
But the petitioner on enquiry found that 
a contract for the supply of raw mate- 
rial was being granted to the 3rd respon- 
dent without calling for tenders. Ac« 
cording to the petitioner this constitutes 
a contravention of the requirements of 
Rule 124 of the Andhra Pradesh Finan- 
cial Code. He has therefore moved this 
court for the issue of a writ to the autho- 
rities as prayed for. He has also pray: 
ed for restraining the authorities from 
executing a contract in favour of the 
3rd respondent. 


3. At the hearing of the petition 
il was made clear that the petitioner 
could at best only tender if there is an 
invitation of tenders for the supply of 
Beef, Liver and Hear:. Assuming that 
the Departments have their own rules 
for securing such supply and that there 
was an infraction of the rules, that 


-would be insufficient for the petitioner 


to found a writ. 


4. The very existence of a legal 
right in the petitioner is the foundation 
of the exercise of jurisdiction of the 
Court under Article 226 of the Constitu- 
tion. Vide State of Orissa v. Madan 
Gopal, AIR 1952 SC 12, 


5. It was also held by this Court 
in Kosaraju Venkata Subbayya v. 
Government of Andhra Pradesh, AIR 
1965 AP 425, that it is only a person 
who has an existing and specific legal 
right that can maintain a petition for a 
Writ of certiorari or mandamus or ask 
for an order or direction under Art. 226 


-of the Constitution. 


6. It is difficult for the petitioner 
to maintain this petition for the relief 
asked for as if he has a legal right and 
a grievance which has to be remedied 
by recourse to the extraordinary juris- 
diction of this Court. 


7. If there are tenders and if the 
petitioner is one of the tenderers, his 
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tender may be considered. With the 
a observation, the petition is dismiss- 
ed. 


Petition dismissed. 
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KONDAIAH, J. 


Chittoory Swamy, Petitioner v. 
Ravula Suryanarayana and others, Res- 
pondents. 


wee Petn. No. 973 of 1969, D/- 22-6- 


(A) Tenancy Laws — Andhra Pra- 
desh (Andhra Area) Tenancy Act (18 of 
1956), Section 8 — Object and scheme 
of Act indicates that ‘widespread cala- 
mities’ also includes partial or total fail- 
ure of crops indiréctly caused by cyclone 
drought or flood, such as due to lands 
remaining submerged in flood water or 
diminution in water supply in feeding 
channel. 


In the absence of neglect or fault of 
the cultivating tenant and in view of 
admitted case of partial failure of crop 
due to diminished and irregular supply 
of water in feeding channel as a result 
of failure of rains in the area, remission 
of rent was allowed. 

(Paras 6, 7, & 9) 

(B) Tennacy Laws — Andhra Pra- 
desh (Andhra Area) Tenancy Act (18 of 
1956), Section 8 — ‘Widespread Cala« 
mity’ need not be a national or state- 
wide or even districtwide calamity. Cala 
mity confined to a block of lands in the 
village is also covered. (Para 7) 

(C) Tenancy Laws — Andhra Pra- 
desh (Andhra Area) Tenancy Act (18 of 
1956), Section 8 — Court can, waiving 
proof, take judicial notice of drought 
conditions in any year in the area in 
determining claim for remission of rent. 

(Para 7) 

Cases Referred: Chronological Paras 
(1969) C. R. P. No. 1769, D/- 7-11- 
1969 = 1971-1 Andh LT 58, . 

C. Swamy v. R. Suryanarayana 8 

C. Poornaiah, for Petitioner; N. V. 
Suryanarayana Murty, for Respondents 
Nos. 1, 2 and 3 

ORDER :— This Writ Petition gives 
rise to a short question of law relating 
to the interpretation of the provisions 
of Section 8 of the Andhra Pradesh 
(Andhra Area) Tenancy Act, 1956 (here: 
inafter called “the Act”). 


2. The respondents 1 and 2. are the 
tenants of the petitioner-landlord in respegt 
of about 22 acresof wetland, The agreed 
rent for the lands in question is 190 bags 
of paddy, half bag of green gram and 


DO/DO/B616/71/TVN/C 





C, Swamy v. R. Suryanarayana (Kondaiah J.) (Pr. 7)-[Prs. 1-5] A. P. 30% 


two cart-loads of hay. For the year 
1967-68, an application under Section & 
of the Act for remission of rent on the 
ground that there was failure of crop 
due to lack of rains, was filed by the 
tenants beforethe Tahsildar, Pithapuram. 
The application was opposed by the peti- 
tioner-landlord contending inter alia that 
there was no widespread calamity or 
droughz and that the crop was good im 
about 16 acres and in about 4 acres, 
crop was not good on account of the 
neglect of the tenants and the remain- 
ing Ac. 1-50 cents was always ‘beedu’. 
At the request of the landlord, one Sri 
M. Subrahmanyam was appointed as Com- 
missioner on December 4, 1967 by the 
Tahsildar to assess the exact yield of the 
crop after harvesting the same. The 
Commissioner, who had the paddy crep 
harvested, submitted his report to the 
effect that the gross yield of paddy was. 
170 bags and 66 kgs. A memo stating 
that he has no objection to the Commis- 
sioner’s report as to the true yield from: 
the schedule lands was filed by the land- 
lord. As disclosed from the counter 
filed by the landlord, the normal yielé 
of paddy on the land in question was 
300 bags. The Tahsildar, on a considera- 
tion of the material before him, granted 
remission of rent by 82 bags of paddy 
out of the agreed rent of 190 bags. The 
appeal preferred by the landlord to the 
Revenue Divisional Officer, Kakinada 
under Section 16 (2) of the Act was 
without success. Hence, this writ peti- 
tion. 


3. Sri Poorniah, for the peti- 
tioner, contended that there was neither 
widespread calamity nor any evidence 
or material in support of the conclusion 
of the tribunals to grant remission under 
Section 8 of the Act. Sri Suryanarayana. 
Murthy for the respondents contended 
contri. . 

The only question that arises. 
for decision is whether, on the facts and 
in the circumstances, the cultivating 
tenants are entitled to the remission of 
rent under Section 8 of the Act. 

5. The answer to the question 
depends largely on the interpretation of 
the expression “widespread calamities” 
occurring in Section 8 of the Act. The 
provisions of Section 8 must be read im 
the- light of the scheme and intendment 
of the Act. The intendment of the Act 
as evident from the preamble is to pro- 
vide for the payment of fair rent by 
cultivating tenants and for fixing a 
minimum period of agricultural leases in. 
the State of Andhra Pradesh. The open- 
ing words “Notwithstanding any agree- 
ment between the landlord and the culti- 
vating tenant for the payment of am 
agreed rent” in Section 6 (1) which pro- 
vides for the determination of fair rent, 
manifest that the legislature intended tc 
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grotect and safeguard the interests of 
-he cultivating tenant as well as the 
landlord with regard to the fixation of 
‘fair rent. Both the landlord and the 
cultivating tenant are at liberty to ap- 
proach the Tahsildar for fixation of fair 
‘rent in spite of an agreement between 
-them relating to the rent. Neither the 
Jandlord nor the tenant need suffer any 
„disadvantage due to the pressure of cir- 
„cumstances in fixation and paymert of 
fair rent. The agreed or fair rent. as 
-the case may be, is norrnally payable in 
tthe years in which there was normal 
yield of crop. The legislature has made 
adequate provision to-safeguard the 
“interests of a diligent and industrious 
«cultivating tenant in case the crop for 
„any year fails totally or partially due to 
widespread calamities like cyclone. 
«drought or flood. The cultivating tenant 
should not be expected to pay the nor- 
“mal fair or agreed rent in such years 
as he is not to be blamed for acts of 
«God or vis major. 


At the same time, -precaution had 
‘been taken by the framers of the Act 
as revealed from the Ex>lanation to Sec- 
-tion 8 of the Act, not to confer the bene- 
Sits of Section 8 to cultivating tenants 
åf the failure of crop is found to be on 
„account of their neglect or fault. The 
very object and purpose, therefore, of 
-providing for remission of rent under 
‘Section 8 of-the Act is to relieve the 
-cultivating tenant from the burden of 
paying the full rent to the landlord in 
¿ease of total or partial failure of crops 
“in any year on account of any calamities 
occurring not due to his negligence of 
-failure to do his duty to raise crops, but 
“for reasons beyond his control. 


6. Judged from the aforesaid in- 
endment and scheme of the Act, I am 
of the view that the expression “wide- 
spread calamities” in Section 8 must be 
construed in a fair, reasonable and just 
manner but not in a pedantic way. The 
‘Twords “such as” occurring after the ex- 
lpression “widespread calamities”, would 
-lelearly indicate that the legislature had 
given cyclone, drought or flood as some 
instances of widespreac calamities and 
they are only illustrat-ve but not ex- 
Jhaustive. The expression ‘widespread 
calamities” is of wide import. “The 
{words “cyclone, drought or flood” should 
|be given a liberal interpretation so as 
to take in all cases where the failure of 
crop, total or partial, results directly or 
indirectly due to cyclone, drougnt or 
flood. Where the crops raised in the 
lands have been submerged due to heavy 
rains or when there was diminution in 
the normal supply of water in the feed- 
‘ling channels due to failure of rains or 
Jany other reasonable and just cause re- 
sulting in failure of crops, for which the 
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cultivating tenant is not responsible, hel 
must be given the benefits of Sec. 8 
7. I shall now turn to examine 
the contention of the landlord that there 
was no evidence of any widespread cala- 
mity in support of the finding of the 
lower: tribunals. True, as pointed out 
by Sri Poornaiah. no oral evidence has 
been adduced by the cultivating tenants 
in support of their claim. The burden 
also is undoubtedly on the cultivating 
tenants to establish the failure of crop 
due to any widespread calamity. The 
specific case set up by the cultivating 
tenants was that there was failure of 
rains during the year 1967-68 in that 
area resulting in diminution of the regu- 
lar and normal water supply in the feed- 
ing channel. It was also specifically 
averred that on account of the diminu- 
tion or irregular supply of water in the 
canal, the crops in the land’‘in question 
withered resulting in low yield of paddy. 
This plea of the cultivating tenants is 
substantiated by the report of the Com- 
missioner appointed by the Tahsildar at 
the instnace of the landlord. It is also 
admitted in the counter filed by the 
landlord that the normal yield will be 
about 300 bags of paddy. As pointed 
out earlier, the report: of the Commis- 
sioner was not only not objected to but 
accepted by the landlord to be correct. 
The gross yield was only 170 bags and 
66 Kgs. of paddy. The landlord has not 
established that the failure of the crop 
is due to the neglect cr fault of the 
cultivating tenants. The irregular supply 
of water in the feeding channel must be 
held to be due tc the drought conditions 
that prevailed in that area. The normal 
supply of water in the feeding channels 
will not be diminished or affected if 
there was normal rainfall in that area 
in that year. Even if seasonal rains fail, 
the normal supply of water in the canals 
would be affected. The widespread 
calamity within the meaning of Sec. 8 
need not be equated to a national or 
statewide or distzictwide calamity. The 
calamity may occur in respect of a block 
of lands situated in the very same vil- 
lage where the other lands in another 
block might have given normal yield off 
crop in any year. The court can cer-| 
tainly take judicial notice of the fact} 
that rains in the State of Andhra Pra- 
desh are so uncertain and uneven as ai 
result of which a portion of land in a 
particular village may have rains when 
-there are none in a pertion of another 
land belonging to the same village. 


The provisions of Rule 3 (5) of the 
wules empower the Tahsildar to pass 
such drders as he deems fit and proper 
on a consideraticn of the statements of 
the respective parties and the evidence 
adduced before him. The Tahsildar, 
therefore, has tc afford reasonable op- 
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portunity to both the parties to state 
their case and to adduce such evidence, 
oral and documentary, in support of their 
respective pleas and shall thereupon pass 
such orders as he deems fit. Under 
Rule 14 of the Rules, the Code of Civil 
Procedure is made applicable as far ag 
possible to the inquiries under the Act. 
As per the provisions of O. 26, R. 10 (2) 
of the Code of Civil Procedure, the re~ 
port of the Commissioner appointed by 
the Tahsildar is evidence and forms part 
of the record. This report of the Com- 
missioner which was accepted by the 
landlord, referring to the correct yield 
of the paddy on the lands is certainly 
material and admissible evidence. ‘It is 
not open to the petitioner at this stage 
to object to the report being considered 
by the Tahsildar, having not raised such 
an objection at the earliest opportunity. 
That apart, the proceeding before the 

ahsildar and the appellate authority 
under the Act is summary in nature and 
hence it cannot be said that the autho- 
rities are precluded from deciding the 
questions or disputes arising under the 
Act between the landlord and tenant 
without any oral evidence being Jet in 
by the parties in support of their res- 
pective pleas. As referred to above the 
Tahsildar has a statutory duty to decide 
the dispute under Section 16 (1) on a 
consideration of the statements of the 
parties and the evidence adduced by 
them, The tribunals have rightly based 
their conclusions on the actual yield of 
paddy in the ` lands and the genera] 
conditions of drought prevailing in Fasli 
1377 to the knowledge of one and all 
I am of the view that the Court can 
certainly take judicial notice of the 
drought conditions prevalent in any year 
m the area in determining the claim of 
the cultivating tenant of that area for 
remission of rent under S, 8 of the Act. 


8. The decision of a Division 
Bench of this Court in C. R. P. No. 1769 
of 1967 (Andh Pra) on which strong re- 
liance has been placed by Sri Poornaiah 
has no application to the facts of the 
present case. In that case, the validity 
of Section 8 of the Act was upheld, but 
the quantum of remission granted by 
the appellate authority was modified as 
no basis for granting remission in res- 
pect of 4 acres of land was given by 
the appellate authority. 


9. On a consideration of the en- 
tire facts and circumstances, I am satis- 
fied that there was widespread calamity 
resulting in partial failure of crops in 
the lands entitling the cultivating tenants 
for the benefits under Section 8 of the 
Act. That apart, when real dnd sub- 
stantial justice has been done by the 
tribunals, I do not feel it just and pro- 
per to interfere with their decision in 
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this apeneston under Article 226 of the 
mn. 


Constitution. 
10. For all these reasons. this 
writ petition must fail and is dismissed 


but, in the circumstances with costs. 
. Petition dismissed. 
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KONDAIAH, J. 


Sree Venkateswara Swami Vari 
Temple, Katravulapalli, Petitioner Te 
The Revenue Divisional Officer, Pedda- 
puram and others, Respondents, 


we Petn. No. 5428 of 1968, Dj- 


20-6-1970. 
(A) Constitution of India, Art. 226 
jurisdiction of Tahsil- 


= Objection as to 

dar and Revenue Divisional Officer- to 
entertain application for fixation of fair 
rent in respect of temple land cannot be 
raised first time in writ proceeding. (X- 
Ref.:— Andhra Pradesh (Andhra Area) 
Tenancy Act (18 of 1956)), (Para 4) 


(B) Tenancy Laws — Andh Pra- 
desh (Andhra Area) Tenancy Act (18 “Ot 
1956), Section 6 (3) — Presumption under 
is not absolute but is rebuttable. 


The language of the provisions re) 
Section 6 (3) manifests that the apres 
rent has to be presumed for all practical 
Purposes to be the fair rent until the 
contrary is proved by either party, 


(Para 5) 
Cases Referred: Chronological Par 
(1970) 1970-1 APLJ (S. N) 41 i 
A Hanuma Reddy v. Sri 
Pushpagiri Mutt 4 
R. Venugopal Reddy, for Petitioner; 
K. Raghavarao, for Respondent No. 3. 
ORDER :— The third respondent- 
cultivating tenant was inducted into pos- 
session of Survey No. 350/1 admeasuring 
Ac. „1-40 cents wet situate at Katravula- 
palli village, Peddapuram Taluk, East 
Godavari District, belonging to Sri Ven- 
kateswaraswami Vari Temple of that 
village, by the temple authorities on 
August 15, 1966 when he gave the high- 
est bid of 110 bags of paddy per annum 
for faslis 1376 to 1381 at a public auc- 
tion held in respect of those lands. An 
application under Section 6 of the 
Andhra Pradesh (Andhra Area) Tenancy 
Act, 1656 (hereinafter called “the Act”) 
for fixation of fair rent at 33 bags of 
paddy per year, was filed by -the culti- 
vating tenant before the Tahsildar, 
Peddapuram on December 14, 1966. The ` 
application was contested by the peti- 
tioner. The tenant examined himself as 
P. W. 1 the neighbouring land-owners 
P. Ws. 2 and 3, and P. W. 4, the village 
Karnam in support of his case. The 
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petitioner herein examined R. W. 1, who 
_ participated in the auction offering 105 
bags per annum to the lands in question 
and R. W. 2 the executive officer of the 
temple and filed Ex. R-1 public auction 
sale list, Ex, R-2 a copy of Ex. B-21 in 
O. S. No. 54/61 on the file of the Sub 
Court, Kakinada and Ex. R.3 which is the 
price of the paddy in the year 1915 in 
support of his plea that the rent of 110 
bags offered by the tenant at the public 
auction was fair and proper. The Tah- 
sildar, on a consideration of the entire 
evidence, oral and documentary, adduced 
before him, has fixed the fair rent at 
80 bags of paddy per year, i. e, 554 bags 
for the first crop and 244 bags for sum- 
mer crop. Aggrieved by that order, ap- 
peals have been preferred by the land- 
lord as well as the tenant to the Reve- 
nue Divisional Officer who dismissed the 
appeal preferred by the temple and 
partiy allowed the appeal preferred by 
the tenant and fixed the fair rent at 
44 bags per annum. Hence, this writ 
petition, 

2 . Sri Venugopala Reddy, for the 
petitioner contends that the application 
for fixation of fair rent under Section 6 
of the Act on 14-12-1966 is not maintain- 
able in view of the coming into force of 
the Act 17 of 1966 and that the tribu- 
nals’. approach to the point at issue is 
illegal and erroneous. Sri Raghava Rao, 
for the respondent-tenant, opposed the 
claim of the petitioner contending inter 
alia that the plea relating to want of 
4urisdiction for the tribunals to fix fair 
rent is belated and is not permissible at 
this stage and there is no merit in this 
writ petition. 

3. Upon the facts and circum- 
stances and the contentions raised, the 
following two questions arise for deci- 
sion: 

1. Whether the impugned orders of 
the Tahsildar and the Revenue Divisional 
Officer are liable to be quashed on the 
ground that they have no jurisdiction 
to entertain the application to fix fair 
rent? 

2. Whether the order of the Revenue 
Divisional Officer is illegal and liable to 
be set aside? 


4, With regard fo the question 
No. 1, it has been held by a Division 
Bench of this court in Avula Hanuma 
Reddy v. Sri Pushpagiri Mutt, (1970) 1 
APLJ 41, (Short Notes) that the provi- 
sions of the Tenancy Act, a Special Act, 
are applicable even to the lands owned 
by or endowed to the religious or chari- 
table institutions in thé State of Andhra 
Pradesh and the tenancy will continue 
to subsist under the same terms by 
virtue of Section 10 of the Act subject 
to fixation of reasonable rent by the 
Committee appointed under Act No. 17 
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of 1966. The Tahsildar and the Revenue 
Divisional Officer have no jurisdiction to 
entertain the application for fixation of 
fair rent in respect of temple lands. But 
this point cannot be permitted to be 
raised for more than one reason. Firstly 
it was not taken before the Tahsildar 
or the Revenue Divisional Officer, or in 
the original Writ Petition but was raised 
for the first time only at the time of the 
hearing of the writ petition. Secondly, 
no Committee has so far been constitu- 


‘ted under the Act 17 of 1966 to fix rea- 


sonable rent in respect of the lands be- 
longing to the temple. Hence, this pre- 
liminary objection cannot be entertained 
at this stage. 


: 5. I shall now turn to the sub- 
mission of Sri Venugopala Reddy that 
the orders of the Revenue Divisional 
Officer are liable to be quashed as he 
did not keep in view the presumption 
under Section 6 (3) of the Act in deter- 
mining the fair rent in the present case. 
It is useful at this stage to refer to the 
intendment of the Act and the provi- 
sions of Section 6. The prime intend- 
ment of the Act is to provide for the 
payment of fair rent by the cultivating 
tenants and to fix a minimum period of 
leases in respect of agricultural holdings, 
Hence, a machinery to redress the grie- 
vance of either the landlord or the culti- 
vating tenant in fixation of fair renf 
notwithstanding any agreement between 
them, has been provided under Sec. 6. 
Sub-section (2) requires -the Tahsildar 
after the receipt of the application to 
make an enquiry in the prescribed man- 
ner and determine the fair rent taking 
into account the factors specified in 
Clauses (a) to (g) of that sub-section. 
Sub-section (3) which is material for 
our purpose, reads thus; 


“In determining the fair rent, the 
Tahsildar shall presume, until the con- 
trary is proved, that the agreed rent 
payable in respect of the holding is the 
fair rent.” 


Under Sub-section (3) to Section 6, the 
Tahsildar, in an enquiry to determine 
the fair rent in respect of an agricultural 
holding, shall presume that the agreed 
rent is the fair rent. The use of the 
expression “shall” in sub-section (3) 
makes it obligatory on the part of the 
Tahsildar to proceed on the basis that 
the agreed rent is the fair rent. ‘The 
statutory presumption enacted under 
sub-section (3) to Section 6 is not an ab- 
solute but a rebuttable presumption. 
The language of the provisions of Sec- 
tion 6 (3) manifests that the agreed rent 
has to be presumed for all practical pur- 
poses to be the fair rent until the con- 
trary is proved by either party. The 
party who challenges the agreed rent 
as not fair, must establish his case byl 
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independent evidence. The Tribunal, 


therefore, is bound to start with the as- 
sumption, that the agreed rent was the 
fair rent and consider the evidence ad- 
duced by the parties in the light of the 
statutory presumption. The tribunal may 
advert to the factor whether the agreed 
rent was fixed out of free volition or 
due to any compulsion, duress, undue 
influence or misrepresentation. The 
rent offered by any cultivating tenant 
fin a public auction held by the owner 
or any one authorised by him in respect 
of an agricultural holding must ordina- 
rily be presumed to be fair, reasonable 
and proper until the contrary is proved 
by either party. Any order passed by 
the Tahsildar or the Revenue Divisional 
Officer without keeping in view the sta- 
tutory presumption under Section 6 (3) 
of the Act resulting in injustice, must 
be quashed by ‘the High Court under 
Art. 226 of the Constitution. Whether or 
not the Statutory presumption has been 
kept in view by the Tahsildar and the 
Revenue Divisional Officer in determin- 
ing the fair rent, is a question of fact 
depending upon the facts and circum- 
stances of each case. The tribunals are 
bound to consider the entire material, 
oral and documentary, adduced by the 
parties and arrived at a just and proper 
ena on the disputes raised before 
em, 


6. In the light of the aforesaid 
discussion, I shall examine the impugned 
order of the Revenue Divisional Officer fix- 
ing the fairrentat 44 bags per year. The 
tribunal should have started with the as- 
sumption that the offer of 110 bags of 
paddy made by the cultivating tenant 
at the public auction was the fair and 
proper rent for the lands in question and 
seen whether the cultivating tenant has 
established that 33 bags of paddy as 
pleaded by him was the fair rent. The 
conduct of the cultivating tenant in the 
instant case also is a material fact to 
be taken into consideration in arriving 
at a proper and just conclusion relating 
to the fair rent. He is no other than 
the neighbouring land-owner of the tem- 
ple land and he was not even a tenant 
of the temple for the prior years. He 
was not under any obligation to offer 
110 bags of paddy per annum at the 
public auction. By offering 110 bags, 
he has deprived R. W. 1 who gave his 
offer at 105 bags of getting the bene- 
fits of the lease and also the temple 
which would have got the benefit of 105 
bags. The aforesaid facts clearly esta- 
blish that no pressure, undue influence 
or coercion has been exercised either by 
the temple authorities or any one* on 
behalf of the temple over the cultivating 
tenant P. W. 1 who gave his offer of 
110 bags in public auction. That apart, 
the tenant who was put in possession 
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of the land on 15-8-1966 must have trans- 
planted only subsequent to that date. 
The rent for which he has given the 
bid is undoubtedly for the entire year 
covering both the crops. He did not even 
wait till he harvested the first crop nor 
raised the second crop. He rushed to the 
Tahsildar to file the application on 
December 14, 1966. The authorities 
should have certainly taken into consi- 
deration the aforesaid factors in deter- 
mining the fair rent in the present case, 

Te I am unable to agree with the 
plea of Sri Raghava Rao, that the. pre- 
sumption under Section 6 (3) of the Act 
must be held to have. been taken into 
consideration when the evidence on re- 
cord has been considered by the tribunal. 
On a careful perusal of the order of the 
Revenue Divisional Officer, I am satis- 
fied that it is liable to be quashed as 
the statutory presumption- under S. 6 (3) 
of the Act has not been taken as the 
basis, Nor can it be said that the pre- 
sumption under Section 6 (3) of the Act 
has been rebutted in the present case. . 

8. That apart, the Revenue Divi- 
sional Officer failed to take into consi- 
deration the documentary evidence Ex. 
R-2 on which reliance has been placed 
by the Tahsildar. The rent fixed for the 
land in question in the year 1915 was. 
Rs. 500/- when the net price of the 
paddy was Rs. 4/- per bag as per Ex, R-2. 
The order of the Revenue Divisional 
Officer in modifying the well-considreed 
order of the Tahsildar who fixed the 
fair rent at 80 bags, is illegal, 

9. For all these reasons, the order 
of the Revenue Divisional Officer is 
hereby quashed and that of the Tahsil- 
dar fixing the fair rent at 80 bags per 
annum is restored. In the result the 
writ petition is allowed to the extent in- 
dicated above with costs. Advocate’s fee 


Order accordingly. 
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C 62) 
KONDAIAH, J. 
Jammula Atchayya, Petitioner v. 


The Revenue Divisional Officer, Kovvur 
and others, Respondents. 

Writ Petins. Nos. 4106 and 4107 of 
1969, D/- 11-6-1970. , 

Tenancy Laws — Andhra Pradesh 
Tenancy Act (18 of 1956), Section 18 (2) 
— The appellate authority is not compe- 
tent to dismiss an appeal for default. (X- 
Ref:— Andhra Pradsh Tenancy Rules 
(1956), Rule 5 (5).) AIR 1969 SC 1068, 
Rel, on. (Paras 4, 8, 9) 

A special tribunal created under a 
special enactment and cast with a duty 
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to finally decide on matters specifically 
provided under the Act on merits can- 
not in absence of a specific provision in 
the Act or in the Rules framed there- 
under entitling it to dismiss an applica- 
tion or appeal for absence of parties or 
their counsel dismiss an application or 
appeal for default, 


(Paras 4, 8, 9) 


Cases Referred: Chronological Paras 


(1969) AIR 1969 SC 1068 (V 56) = 
(1969) 2 Andh WR (SC) 90, 
Commr. of Income Tax, Madras 
v. S. Chenniappa Mudaliar 


(1967) AIR 1967 SC 455 (V 54) = 
(1967) 1 SCR 463, Hukam Chand 
Mills Ltd. v. Commr. of Income 
Tax, Central Bombay 10 


N. V. Ranganadham, for Petitioner 
ün both Petns:); 2nd Govt. Pleader (for 
Nos. 1 and 2 in both Petns.) P. Babul 
Reddy and M. V, Ramanareddy, (for 
Nos. 3 to 6 in W. P. No. 4106 of 1970 
and for No. 3 in W. P. No. 4107 of 1959) 


for Respondents. 


ORDER :— These two applications 
give rise to an important and interesting 
question of law of procedure as to whe- 
ther the Revenue Divisional Officer, the 
appellate authority under Section 16 (2) 
of the Andhra Tenancy Act (hereinafter 
called the Act) is competent to dismiss an 
appeal for’ default of appearance of the 
appellant or his counsel or he has to 
dispose of the appeal on merits notwith- 
standing the absence of the parties or 
their counsel. 


2. The brief facts leading to these 
writ petitions may be stated. The 3rd 
respondent in W. P, No. 4107/69 was the 
original owner of about 6 acres of land 
situate at Peddovam Village, Kovvur 
taluk, West Godavari District and the 
petitioner herein in both the writ psti- 
tions was the cultivating tenant since 
the year 1967 for an annul rent of Rs. 
1,600/-. It is case of the landlord that 
Ac. 2-09 cents out of the 6 acres of land 
owned by Lalita Devi, were sold for 
Rs. 13900/- to respondents 3 to 6 in W. 
P. No.. 4109/69 on 12-12-1968. As there 
was default in payment of makta as per 
the lease agreement two petitions for 
eviction of the tenant-petitioner were 
filed before the Tahsildar under Sec. 13 
of the Act. The tenant had set up a 
plea that he was entitled to the entire 
6 acres of the land in question on the 
foot of an agreement of sale executed by 
Lalitadevi on January 22, 1968 for a 
sum of Rs. 22,000/- and was put in pos- 
session of the lands as part performance 
of the agreement and he is not liable 
to be evicted. It is also averred that a 
sum of ‘about Rs. 6,000/- was in fact paid 
to the vendor. 


3. Pending the applications for 
eviction of the tenant befcre the Tahsil- 
dar, applications were filed for appoint- 
ment of a receiver. On these applica- 
tions the Tahsildar has ordered the 
tenant to furnish third party security 
for a sum of Rs. 1,000/- and Rs. 800/- 
respectively in both the cases. Aggriev- 
ed by that order, two appeals were pre- 
ferred by the tenant before the Revenue 
Divisional Officer under Section 16 (2) 
of the Act. The appeals were dismissed 
by the Revenue Divisional Officer on 24- 
10-1969 for default. The applications to 
restore the appeals setting aside the ex 
parte orders passed on 24-10-1969 were 
rejected on 31-10-1969. Hence these writ 
petitions, 

4. Sri N. V. Ranganadham for the 
petitioner contends that the appellate 
authority has no jurisdiction to dismiss 
the appeals preferred under Sec. 16 (2) 
of the act for default but he has to dis- 
pose of the appeals on merits and give 
his decision notwithstanding the absence 
of the parties or their counsel. Sri M. V. 
Ramanareddy for the contesting respon- 
dents contended contra. 

5. The only question that arises 
for decision is whether or not the ap- 
pellate authority is empowered to dis- 
miss the appeals for default. 


6. For a proper appreciation of 
the point at issue, it is necessary to refer 
to the relevant provisions of the Act and 
the Rules made thereunder. Section 16 
which provides for the adjudication of 
disputes arising under the act between 
i landlord and a cultivating tenant reads 

us:— 

“(1) Any dispute arising under this 
act between a Landlord and a cultivat- 
ing tenant, including any question relat- 
ing to the determination of fair rent or 
the eviction of a cultivating tenant shall 
on. application by the landlord or the 
cultivating tenant, as the case may be, 
decided -by the Tahsildar after making 
an inquiry in the manner prescribed. 

(2) Against any order passed by the 
Tahsildar under sub-section (1) an 
appeal shall lie to the Revenue Divi- 
sional Officer, within thirty days of the 
passing of the order and the decision of 
the Revenue Divisional Officer on such 
appeal shall be final.” 


qT. The Tahsildar under S, t6 (} 
is empowered to decide all disputes. aris- 
ing under the Act between a landlord 
and a cultivating tenant after making 
due and proper inquiry in the prescri- 
bed manner. The aggrieved party either 
it be a landlord or a tenant is entitled to 
préfer an appeal against the decision of 
the Tahsildar to the Revenue Divisional 
Officer, within thirty days of the pass- 
ing of that order. The decision of the 
Revenue Divisional Officer on 'such ap- 
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peal shall be final and binding on the 
parties, 


8. Rules 2 and 3 of the Andhra 
Tenancy Rules, (hereinafter called ‘the 
Rules’) prescribe the procedure for mak- 
ing inquiries by the Tahsildar in respect 
of the applications filed under S. 16 (1) 
of the Act. Rule 4 deals with the man- 
ner of filing the appeals and the pay- 
ment of requisite court fee thereon. 
Rule 5 prescribes the specific procedure 
to be followed by the appellate authority 
on receipt of the memorandum of ap- 
peal under Rule 4. He has to fix a date 
on which and a time and place at which 
the appeal shall be heard and issue 
notice thereof in Form II to the parties 
to the appeal. Sub-rule (4) entitles the 
respondent to file his counter to the ap- 
peal within a period of one week from 
the date of service of notice or there- 
after if he is permitted by the appellate 
authority for any sufficient and good 
cause and reason. As the question for 
decision largely depends on the inter- 
pretation that should be placed on the 
expression ‘the Revenue Divisional Offi- 
cer, shall thereupon pass such orders as 
he deems fit? occurring in sub-rule (5) 
of Rule 5, it is profitable to extract the 
same: 


“On the date fixed for the hearing 
of the appeal under sub-rule (1) or on 
such further date or dates to which the 
hearing may be adjourned the Revenue 
Divisional Officer shall give a reasonabl 
opportunity to the parties to state their 
case and advance their arguments and 
shall thereupon pass such orders as he 
deems fit.” 


‘Rule 5 (5) enjoins the appellate authority 


to afford reasonable opportunity to the 
parties to state their case and advance 
their arguments and thereupon to pass 
such orders as it deems fit. Section 16 
(2) makes it obligatory on his part to 
make a decision on the appeal which 
shall be final and binding on the part- 
fes. The language of this sub-rule (5) 
and in particular in the use of the words 
‘shall thereupon’ read with S. 16 (2) 
leaves no doubt .in my mind that the 
Appellate authority (R. D., O.) has a sta- 


tutory obligation and duty to make a. 


decision upon the dispute raised before 
him and pass such orders as he deems 
fit and proper. mless and until he 
passes the order on merits, it cannot be 
termed to be a decision which is final 
and binding on the parties, as envisaged 
by Section 16 (2) of the Act. The pro- 
visions of Rule 5 (5) and Rule 3 (5) are 
mandatory in character. There fs no 
discretion left to the Tahsildar or the 
Revenue Divisional Officer to dismiss the 
application or appeal under Section 16 
of the Act for default. Rule 14 (1) of 
the Rules states that the proceedings be- 
fore the Tahsildar and the Revenue 
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Divisional Officer under the Act shall be 
summary and be governed as far as may 
be by the provisions of the Code of Civil 
Procedure. The provisions of Section 16 
of the Act and Rules 3 (5) and 5 (5) of 
the Rules must be construed in the light 
of the scheme and intendment of the 
Act. The primary intention of the Act 
as revealed from the preamble is to pro- 
vide for payment of fair rent by culti- 
vating tenants and for fixing the mini- 
mum period of leases, It is really in the 
interests of the general public to have 
a speedy and summary disposal of all 
the disputes between the cultivating 
tenants and the landholders. The culti- 
vating tenants may not evidence personal 
interest to produce more if they are not 
sure about their possession and enjoy- 
ment as a result of the pendency of the 
disputes between them and the owners 
of the lands under the Act. On a close 
reading of the provisions of Section 16 
of the Act and the Rules 3 (5) and 5 (5) 
of the Rules, I am of the view that the 
scheme and intendment ofthe Act with 
regard to the tribunals under Section 16 
is to provide for the enquiry into and 
final disposal of the applications or ap- 
peals, as the case may be as expeditiously 
as possible on merits. This construction, 
in my considered opinion is in accord 
with the scheme and intendment of the 
Act. Any other interpretation would lead 
to hardships or anomalies resulting in 
miscarriage of justice. 


9. That apart the Tahsildar and 
the Revenue Divisional Officer, function- 
ing as original or appellate authority 
under the Act, are special tribunals 
created under the statute for the pur- 
pose of disposing of the-matters specifi- 
cally provided under Section 16 of the 
Act. The procedure that has to be fol- 
lowed by any tribunal, either adminis- 
trative or quasi-judicial in character 
must be governed by the specific provi- 
sions of the special enactment or the 
rules made thereunder which create the 
very tribunal. When no specific provi- 
sion empowering the special tribunal to 

ismiss an application or appeal, as the 
case may be for.default has been made 
under the special enactment or the rules 
made thereunder, it must be construed 
that such tribunal has no jurisdiction 
to dismiss an application or appeal for 
default. Admittedly there is no specific 
provision entitling the Revenue Division-| ` 
al Officer to dismiss the appeal for de- 
fault. Hence he has a statutory duty and 
obligation -to dispose of the appeal on 
merits notwithstanding the absence of 
the parties or their counsel. For all 
these reasons, I have no hesitation to 
hold that the Revenue Divisional Officer 
has no jurisdiction to iss the appeal 
for default -notwithstanding the absence 
of the parties or their counsel. On the 
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same analogy, the Tahsildar also is not 
competent to dismiss an application be- 
fore him for default of appearance of 
the parties or their counsel. 

10. This view of mine finds sup- 
port in Commr. of Income Tax, Madras 
v. S. Chenniappa Mudaliar, (1969) 2 Andh 
WR (SC) 90 = (AIR 1969 SC 1068) 
which arose under Section 33 (4) of the 
Indian Income-tax Act, 1922. The lan- 
guage of Section 33 (4) of the Indian 
Income-tax Act, 1922 is analogous to that 
of the present Rule 5 (5). The Supreme 
Court, on a consideration of the scheme 
and provisions of that Act and the use 
of the words ‘thereon’ and ‘pass such 
orders as the tribunal thinks fit? in Sec- 
tion 33 (4) held that the appellate Tri- 
bunal has to dispose of the appeals on 
merits, but has no jurisdiction to short- 
circuit the appeals by dismissing ae 
for default of appearance. Rule 24 of 
the “Appellate Tribunal Rules, 1946 em- 
powering the Tribunal to dismiss the ap- 
peal for default, was struck down as 
ultra vires as the same was in conflict 
with the provisions of sub-section (4) of 
Section 33 of the Indian Income-tax Act, 
1922. See also Hukumchand Mills Ltd, 
v. Commr. of Income Tax, cane Bom- 
bay, AIR 1967 SC 455. 


11. The orders of the Heyen 
Divisional Officer are hereby quashed 
and the appeals restored to his file for 
disposal on merits according to law. In 
the result, the writ petitions are allow- 
ed but, in the circumstances, without 


costs. 
Petitions allowed. 
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SAMBASIVA RAO, J. 

Velagapudi Kanaka Durga, Petition- 
er v. District Collector, Krishna District 
Chilakapudi and others, Respondents. 

Writ Petn. No. 4966 of 1968, D/- 40- 
6-1970. 

(A) Land Acquisition Act (1894), 
Section 9 (3) — Notice — Section is 
mandatory and the notice thereunder is 
an integral and essential part of the land 
acquisition proceeding. (Para 5) 

(B) Land Acquisition Act (1894), 
Section 9 (3) — Notice — In the absence 
of any other provisions as to the time 
factor in sub-section (3) the words “to 
the same effect” in the sub-section must 
take in the requirement of fifteen days 
notice provided by sub-sections (1) and 
(2). (Para 6) 

(C) Land nee eras Act 
Sections 9 (3) and 10 (1) — Notice — 
For the purposes of both the sections 
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1-2] V. K. Durga v. Dt. Collector (Sambasiva Rao JJ 


(1894), ° 


AIR. 
there should be fifteen days notice. 
(Para 7) 
(D) Land Acquisition Act (1894), 
Section 9 (3) — Notice — Fifteen days 
time should be reckoned from the date 
of service only. AIR 1931 Mad 50 & 
ATR 1956 Orissa 114 & AIR 1964 Him 
Pra 32, Foll. (Para 8) 
(ŒE) Land Acquisition Act (1894), 
Section 9 (3) — Lack of notice under — 
Question that prejudice was not caused 
to person entitled to notice does not 
arise when there is failure to comply 
with mandatory provision of law. 
(Para 14) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 Him Pra 32°(V 51) 
Land Acquisition Collector v, 
Smt. Parvati Devi 
(1956) AIR 1956 Orissa 114 (V 48) 
= ILR (1956) Cut 443, Prasanna 
Kumar Das v. State of Orissa 
(1931) AIR 1931 Mad 50 (V 18) 
59 Mad LJ 911, District Labour 
Officer ee eae v. Venkata- 
subramanya Sast: 
01930) AIR. 1930 Cal 471 V 17) = 
Cal WN 323, Taraprasad v. 
ae of State 


B. Bhimaraju, 


12 


wr 


= 


1o 


10 


for Petitioner; P. 


Anjaneya Sarma, for 2nd Govt. Pleader, . 


for Respondents. 


ORDER :— The question ‘that has 
fo be answered in this writ petition is 
whether there should be fifteen clear 
days notice for holding an enquiry under 
Section 11 after issuing a notice or noti- 
ces under Sections 9 (3) and 10 (1) of 
the Land Acquisition ` Act, 1894, (here- 
eee called the Act.) 


The petitioner is the owner 
of Fo 3-06 cents of land in Survey Num- 
ber 80/3 in Prasadampadu Village, 
Vijayawada taluk in Krishna District. 
She alleges that until she was given the 
notice under Sections 9 (3) and 10 of 
the Act which was received by her on 
19-8-1968, she was not aware of any ac- 
quisition proceedings in respect of this 
land of Ac. 3-06 cents. It however trans- 
pires and the same is evident from the 
counter-affidavit filed by the respondents 
that Section 4 (1) notification and also 
the one under Section 17 (4) dispensing 
with the enquiry under Section 5-A were 
published in the official Gazette dated 
29-9-66. It was stated that the land was 
acquired urgently for providing houses 
to the houseless poor Harijans and conse- 
quently the urgency provisions of the 
Act were invoked. It is not disputed 
that the declaration under Section 6 fol- 
lowed afterwards. It is common case 
that,a single notice under Sections 9 (3) 
and 10 of the Act dated 13th August, 
11968 fixing the date of enquiry to 2nd 
September, 1968 was received by the 
petitioner only on 19-8-1968. From the 


« 
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counter-affidavit it appears that the en- 
quiry was not held on 2-9-1968 but was 
conducted on 14-10-1968 and the award 
was passed on 24-10-68. 


3. In view of these facts, Shri 
Bhima Raju appearing for the petitioner 
urges before me that the proceedings 
taken subsequent to and in pursuance 
of Section 9 (3) and Section 10 notices 
are illegal, for the reason that the peti- 
tioner was not given fifteen clear days 
‘notice of the enquiry to be held. It is 
to be noted that though the notice was 
despatched on 13-8-1968 fixing the date 
of enquiry to 2-9-1968, it was actually 
received by the petitioner on 19-8-1968 
and when that is so, there was only 
thirteen clear days notice and not fif- 
teen clear days notice from the date of 
service. Shri Bhima Raju contends that 
the notice given under sub-section (3) 
of Section 9 should also satisfy the re- 
quirements of the notice under sub-sec- 
tion (1) as laid down by sub-section (2). 
In so far as a notice contemplated by 
sub-section (1) is concerned, sub-see. (2) 
lays down that such notice shall fix the 
time for appearance of the claimants 
which is not earlier than fifteen days 
after the date of publication of the 
notice. Then sub-section (3), which pro- 
vides for service of individual notices on 
the occupiers of such land in addition to 
the publication of the notice under Sec- 
tion 9 (1), says that the said notice should 
be to the same effect as the notice under 
sub-section (1). The argument of the 
Jearned counsel is that it is clear from 
the words “to the same effect” occur- 
ring in sub-section (3) that fifteen days 
time should be given even for a notice 
under sub-section (3). 


4. Learned Government Pleader 
on the other hand, contends that sub- 
section (3) does not contemplate giving 
of any time, much less fifteen days time 
after the service of the notice. The 
requirement under sub-section (2) of 
giving fifteen days time applies only to 
the notice contemplated by sub-sec. (1). 
Therefore, according to , there is no 
prescription of any time whatever under 
sub-section (3). He further argues that, 
in any case, the fifteen days time has 
to be reckoned only from the date of 
the despatch of posting of such notice 
and not from the date of its service on 
the occupier of the land. 


5. Tt has to be noticed even af 
the outset that the notice issued to the 
petitioner is not only under Section 9 (3) 
but also under Section 10 (1) of the Act. 
Reading Sections 9 and 10 and also noti- 
cing the context in which they occur, if 
is clear to my mind that the require- 
ment of sub-section (3) is a mandatory 
one, The notification under Section 4 (1) 
and the declaration under Section 6 are 
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required to be. published in the Official 
Gazette. In addition, the Collector is 
required to cause public notice of the 
substance of Section 4 (1) notification 
to be given at convenient places in the 
locality of the land that is sought to be 
acquired. After the declaration ‘under 
Section 6 is published, the appropriate 
Government is enabled to acquire the 
Jand in the manner provided in the sub- 
sequent provisions of the Act (vide sec- 
tion 6 (3;). Then the actual award pro- 
ceedings start by publishing notices to 
persons interested calling upon them to 
appear personally or by agent before the 
Collector at a time and place mention- 
ed in the notice and to state the nature 
of their respective interests in the land 
and the amount and particulars of their 
claims to compensation for such interests 
and their objections, if any, to the 
measurements made under Section 8. 
Such notice should be published at con- 
venient places on or near the land to 
be taken. A separate notice should be 
served on the occupier of such land. Fur- 
ther, Section 10 of the Act empowers 
the Collector to require any person, who 
is in occupation of the land, to make or 
deliver to him a statement containing 
the names of all persons possessing any 
interest in the land and the nature of 
their interest, and of the rents and pro- 
fits, if ary, received from the land. If 
is pertinent to note that sub-section (2) 
of Section 10 lays down that every per- 
son required to make such a statement 
under Section 10 (1) or Section 9 shall 
be deemed to be legally bound to do so 
within the meaning of Sections 175 and 
176 of the Indian Penal Code. The ac- 
tual award enquiry should be conducted 
as per the provisions of Section 11 on 
the date fixed under the notices or on 
any other date to which the enquiry 
stands adjourned. It is thus clear that 
the Act eccords great importance to the 
service of notice on the persons in occu- 
pation of the land so that all available 
information in respect of such land 
could be secured during the course of 
the enquiry. It may be difficult to learn 
about all the persons interested in such 
land but it is not so to know the person 
or persons in actual occupation of such 
land. A person in occupation can rea- 
sonably be supposed to have all the 
necessary particulars about the property 
of which he is in possession, That ig 
why sub-section (3) clearly insists upon 
the service of a notice on the occupier 
of land and Section 10 (1) empowers the 
Collector to require any such person to 
make or deliver to him a statement con- 
taining particulars relating to the land 
and the persons interested therein. It is 
obviously the surest way of gathering 
the necessary information about the 
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Tand. The notice contemplated by sub- 
section (1) of Section 9 is intended to 
give intimation to all persons interested 
and that is required to be published in 


or near the land to be taken, because it- 


is, in several cases, difficult to know all 
the persons interested. The case of the 
occupier of the land is, however, obvi- 
ously different, because his occupation 
is certain. It is for that reason the word 
“shall” is used in sub-section (3) making 
it obligatory on the part of the Collector 
to serve notice on the occupier. Once 
a person is required to make a statement 
either under Section 9 or under Sec. 10, 
he is deemed to be legally bound to do 
so as per the provisions of Section 10 (2). 
Therefore, there cannot be any doubt 
that Section 9 (3) is a mandatory pro- 
vision and the notice provided thereunder 
is an integral and essential part of the 
land acquisition proceeding. 


6. When that is so, could if be 
said that the statute leaves it wholly to 
the sweet will and pleasure of the Col- 
lector to issue notice to the occupier of 
the land at any time he likes. To hold 
so would be, in my opinion, illogical 
and unjust. When fifteen days notice 
is contemplated even under Section 9 (1) 
it is difficult to hold that the same re- 
quirement need not apply to a notice 
to the occupier of the land. The words 
- “to the same effect” occurring in sub- 
section (3) are also important. They 
indicate that the notice provided under 
sub-section (3) should be of the same 
nature as the one contemplated by sub- 
sections (1) and (2). In the absence of 
any other provision as to the time factor 
in sub-section (3), it is reasonable to hold 
that the words “to the same effect” take 
in the requirement of fifteen days notice 
as provided by the earlier sub-section. 
To hold that no time limit should be 
imported into the service of notice under 
sub-section (3) would be wholly unrea- 
sonable and unjust. It may result in 
several cases in the occupiers of the land 
and persons known or believed to be in- 
terested in the land not participating in 
.the award enquiry at all. As I have said 
it is exactly to avoid such a contingency 
that the provisions of Sections 9 and 10 
have been made. 

T. Moreover, Section 10 (1) reite- 
rates that at least fifteen days time 
should be given to the persons to whom 
a requisition is made by the Collector 
to make or deliver a statement contain- 
ing the required particulars. If the re- 
quirement as to time prescribed by sub- 
section (2) does not apply to the notice 
under sub-section (3), there is no reason 
whatever for absence of any provision 
as to the time limit In sub-section (3) 
when Section 10 (1) also provides for 
such a time limit. Further, the notice 
piven to the petitioner is not only under 
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Section 9 (3) but also under Section 110 
(1). Section 10 (1) clearly provides that 
the time granted to the persons in occu- 
pation should not be earlier than fifteen 
days after the date of the requisition. 
It, therefore, follows that both for the 
purposes of Section 9 (3) as well as Sec- 
tion 10 (1), there should be fifteen days 
notice to the petitioner. The first ob- 
jection of the learned Government Plead- 
er that no time limit is prescribed for 
ane under Section 9 (3) therefore, 
s. 


8. The second argument of the 
learned Government pleader need not 
detain me long. His argument that the 
time should be reckoned from the’ date 
of the issuing of the notice is wholly 
unwarranted. It is significant that sub- 
section (3) refers to the service of the 
notice on the occupier and not sending 
notice to him. It insists upon service 
and not merely sending one. The pur- 
pose of a notice under Section 9 (3) is 
to give intimation to the occupier and 
persons known to be interested in the 
land. When intimation is the purpose, 
service of the notice becqmes relevant 
and important. Further even the time 
of fifteen days provided under sub-sec- 
tion (2) has to be reckoned from the ac- 
tual publication, that is, from the date 
of making the notice available to public 
inspection. If the same principle is ap- 
plied, to a notice under Section 9 (3) it 
is clear that the fifteen days time should 
be reckoned from the date of service 
only, Such a construction seems to me 
to be not only logical but also just and 
reasonable. 


9. There is no dispute before me 
that the fifteen days notice contemplated 
by Sections 9 and 10 is fifteen clear days 
notice, excluding the date of service and 
the date of enquiry. The learned Gov- 
ernment pleader does not dispute this 
position and rightly, in my opinion. 


10. This view I have taken, finds 
support from some decided cases. In 
District Labour Officer, Amalapuram v. 
Veereghanta Venkatasubrahmanya Sastry, 
AIR 1931 Mad E0, a Division Bench was © 
dealing with a notice under Sec. 9 (3) 
which was served upon the claimant on 
the 19th August, 1925 directing him to 
appear on 8rd September, 1925. The 
learned Judges observed that f 

_ “S. 9 (8), Land Acquisition Act, 
directs the Collector to serve notice on 
the claimant to the same effect as the 
notice in sub-clause (2). The notice in 
sub-clause (2) is to notify the claimant 
to appear before the acquiring officer, 


“att a time and place mentioned 
therein, such time not being earlier than 
15 days after the date of publication of 
the notice.” : 
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When that is applied to sub-section (3) 
it would mean that the notice to be 
served upon the claimant should direct 

to appear at a time not earlier than 
15 days after the service of notice. The 
question is whether “not earlier than 15 
days means that the claimant is to have 
15 days ole notice before he need ap- 
pear, i. e., before the date of the enquiry 
or Saha the date of enquiry may be 
on the 15th day.” Having posed this 
question, the judgment proceeds, after 
referring to the decision in Taraprasad 
v. Secy, of State, AIR 1930 Cal 471, to 
agree with the Calcutta High Court in 
holding that there should be fifteen clear 
days notice. 


11. In Prasanna Kumar Das v. State 
of Orissa, AIR 1956 Orissa 114, a Divi- 
sion Bench of the Orissa High Court held 
that in computing the fifteen days, the 
day of service and the date fixed for 
hearing should be excluded. It was fur- 
ther observed that Section 9 is a clear 
and mandatory provision. Then the 
learned Judges said at page 122: 


“The notices were ordered on 16-6- 
(1955. Assuming that they were served 
on the earliest day, i. e, the next day 
(which in my view is not possible con- 
sidering the large number of persons to 
be served and the many particulars to 
be noted in the notices) which is 17-6- 
55 and the date for hearing objections 
being fixed on 2-7-1955, there are no 
fifteen days between the notice and the 
date of hearing as required by the sec- 
tion.” 


. 12. The High Court of Himachal 
Pradesh has also taken the same view 
in The Land Acquisition Collector v. Smt, 
Parvati Devi, AIR 1964 Him Pra 32. 
There, the notice was served on the 
claimant on 25-10-1956. She was direct- 
ed to appear before the Collector on 
9-11-1956. Holding that the date of ser- 
vice of the notice and the date fixed for 
the appearance are to be excluded while 
computing the period of fifteen days, the 
learned Judge held that the time given 
to the claimant was less than fifteen 
days and therefore the notice was not 
valid. r 
13. There is, therefore, no doubt 
that the notice given to the petitioner on 
19-8-1968 does not satisfy the require- 
ments of Sections 9 and 10 of the Act 
and is, therefore, an invalid one. Even 
SO, the learned Government Pleader sub- 
mits that there was a second notice ser- 
ved on the petitioner on 8-10-1968, as 
no enquiry had been held on 2-9-1968 as 
contemplated by the earlier notice. But 
on a perusal of the record, it is, manifest 
that even this notice does not satisfy 
the legal requirements because the en- 
quiry in pursuance thereof was held 
only six days later, i. e, on 14-10-1968. 
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There was no fifteen days notice even 
on the later occasion. Thus, there was 
no valid sections 9 (3) and 10 (1) notice 
to the petitioner when the enquiry under 
Section 11 was hel 

14. It is however, urged that this 
lack of notices did not really prejudice 
the petitioner for the reason that she 
did, in fact, appear before the Land Ac- 
quisition Officer on 14-10-1968 and file 
her objections. This attempt to salvage 
the proceedings is futile because Sec- 
tion 9 (3), as I have already held, is a 
mandatory provision. Strict compliance 
with such a provision is expected and 
insisted upon by the statute. Failure to 
do so would vitiate the subsequent pro- 
ceedings. The question of prejudice does 
not arise in cases of failure to comply 
with the mandatory provisions of law. 
Further, it is not shown to me whether 
the petitioner has had full opportunity 
to place all her objections before the 
Land Acquisition Officer within the 
short time made available to her. It is 
not therefore possible to hold that no 
prejudice was caused to the petitioner. 
It should also be noted in this connec- 
tion that there had been no Section 5-A 
enquiry because it had been dispensed 
with. In the circumstances, failure to 
give a valid notice under Ss. 9(3) and 
10 vitiates the proceedings taken sub- 
sequent to and in pursuance of Ss. 9 (3) 
and 10 notice. These proceedings in- 
cluding the award passed in pursuance 
of the said notice are hereby quashed 
and the respondents are directed to for- 
bear from proceeding with the acquisi- 


tion proceedings in pursuance of the 
said invalid notice. 
15. The writ petition is accord- 


ingly allowed with costs. Advocate’s fee 


Petition allowed. 
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Kalepu Pala Subrahmanyam, Peti-- 
tioner v. Tiguti Venkata Peddiraju and 
others, Respondents. 


Civil Revn. Petn. No. 772 of 1969, 
D/- 21-3-1970 against decree of Sub-J., 
Kakinada, D/- 25-2-1969. 

(A) Limitation Act (1963), Arts. 113 
and 65 — Dispossession through court 
auction alleged — Article 113 and not 
Art. 65 applies to an action for recovery 
of possession. (Para 2) 


(B) Civil P. C. (1908), O. 7, R. 11 
and Section 115 — Rejection of plaint 
should be of the whole of it only. 


Even when a portion of a plaing 
alone needs rejection the whole of it has 
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to be rejected. As such, despite the 
defendant’s failure to object to a partial 
rejection, total rejection can be ordered 
fin a petition under Section 115, filed by 
the plaintiff, AIR 1935 Mad 389 affirm- 
ing AIR 1931 Mad 175, following ILR 
29 All 325, Followed. (Para 4) 


Cases Referred: Chronological Paras 


(1956) AIR 1956 SC 87 (V 43) = 
1955-2 SCR 938, M. Ramanna v. 
Nallaparaju 

(1935) AIR 1935 Mad 389 (V 22) = 
1935 Mad WN 293, V, R. Appa- 
rao v. Secy. of State 

(1931) AIR 1931 Mad 175 (V 18) = 
32 Mad LW 810, Venkata Rangiah 
v. Secy. of State ; 

(1907) ILR 29 All 325 = 1907 All 
WN 68, Raghubans Puri v. Jyotis 
Swarup 

N. Rajeswara Rao, for Petitioner; 
K. B. Krishnamurthy (for No. 1) and 
M. Bhujanga Rao (for No. 5), for Res- 
pondents. 

ORDER :— The petitioner is the 
plaintiff in O. P. No. 62 of 1965, Sub- 
Court, Kakinada, a suit filed in forma 
pauperis for recovery of possession of 
plaint A to C Schedule properties. The 
Court below by its order D/- 2-3-1968 
held that he had means to pay and re- 
jected his application to sue in forma 
pauperis. This order was confirmed by, 
the High Court in revision and there- 
after, the petitioner restricted his right 
only to a half share and paid a court-fee 
of Rs. 2,602/-. 

2. Again, by his order dated 25- 
9-1969 the learned Subordinate Judge 
held that the suit was barred by time 
in respect of items 1, 2 (a), 2 {b), 
2 (c) and 3 (a) of plaint B Sche- 
dule and items 1 and 2 (a) of 
plaint C Schedule. He, therefore, reject- 
ed the plaint in respect of those items. 
As far as item 4 of plaint B Schedule 
was concerned, he directed the plaintiff 
to file an application to treat the relief 
regarding Item 4 as one filed under Sec- 
tion 47, Civil P. C. The plaintiff has 
filed the above revision petition. . 

The main contention of the peti- 
tioner is that the court below erred in 
holding that the suit was barred by 
limitation. The case of the plaintiff re- 
garding most of the items is that the 
properties were brought to sale in exe- 
cution proceedings and possession Was 
taken by various defendants, on various 
dates. Except in regard to items 3 (b) 
and 4 of B Schedule and 2 (b) of C Sche- 
dule in all other cases the date of dis- 
possession is more than three years prior 
to the date of the suit even according to 
the plaintiff who has given „the dates 
of dispossession in the plaint itself with 
regard to each of these items. The Court 
below was therefore, right in holding 


AIR. , 


that even taking the averments în the 
plaint into consideration the suit was 
barred by time in respect of those items. 

In the order it is pointed out that 
the learned counsel for the petitioner 
was not in a position to say that the 
suit is in time. Even here the learned 
counsel for the petitioner was not able 
to satisfy me as to how the suit would 
be in time. In view of the case set out 
in the plaint that the properties were 
brought to sale and purchased in court 
auction and the plaintiff was disposses- 
sed, it is obvious that Article 65 of the 
Limitation Act which is referred to in 
the Grounds of Appeal has no applica- 
tion and that the proper article applica- 
ble is Article 113. 

g 3. It was then argued that the 
suit is within time as the plaintiff was 
away in Hyderabad in 1958 and came 
to know of the fraud in obtaining of the 
decrees and in the execution proceedings 
only in May and June, 1965. This is 
not a relevant circumstance as accord- 
ing to his own case he was dispossessed 
on various dates in 1953, 1957, 1960 and 
so on. In the result, the ‘court below 
was right in holding that the suit ap- 
peared to be barred by law (the law 
of limitation) as far as these items are 
concerned. 


4. The Court, however, rejected 
the plaint only in respect of some of 
these items in regard to which it was 
of the view that the suit was barred: by 
limitation and permitted the plaintiff to 
proceed with the suit in regard to other 
items and in respect of one item to file 
an application to convert it into proceed- 
ing under Section 47, Civil P. C. This 
procedure, in my view, is not warranted. 
When a court considers that a plaint is 
liable to be rejected in respect of a 
part it is incumbent on the court to re- 
ject the plaint as a whole. It has no 
jurisdiction to reject the plaint in part 
and permit the suit to be continued with! 
regard to the rest. 

This has been Iaid down in a num- 
ber of cases, of which reference may be 
made only to V. R. Appa Rao v. Secy. of 
State, AIR 1935 Mad 389 affirming the 
decision in Venkata Rangiah v. Secy. of 
State, AIR 1931 Mad 175. In AIR 1931 
Mad 175, Sundaram Chetty, J. following 
the decision in Ragubans Puri y. Jyotis 
Swarup, (1907) ILR 29 All 325 observed 
as follows:— 

“It is not clear how there can be a 
partial rejection of the plaint in respect 
of a portion of the claim or as regards 
some of the parties. A similar question 
was considered by the Allahabad High 
Cotirt in, the case in (1907) ILR 29 AN 
325. Referring to Section 54 of the old 
Civil Procedure Code, the Iearned Judge 
states that that Section only provides for 
the rejection of a plaint in the event of 
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any matters specified ïn that section not 
being complied with and it does not 
flustify the rejection of any particular 
portion of a plaint. Section 54 now cor- 
responds to Order 7, Rule 11, Civil P. C. 
The plain meaning of that rule seems 
to be that if any of the defects mention- 
ed therein is found to exist in any case, 
the plaint shall be rejected as a whole. 
It does not imply any reservation in the 
matter of the rejection of the plaint.” 


The Bench which heard the appeal 
against this judgment agreed with this 
view and stated that “provision . (O. 7; 
R. 11) rejects the whole plaint and not 
any particular part of the plaint.” There- 
fore, in the instant case, the court should 


have rejected the plaint as a whole. It- 


is true, that the defendants have not 
questioned the order of the lower court 
rejecting the plaint only in part and not 
rejecting it in its entirety. But as the 
matter has been brought to the notice of 
Court in proceedings under Ss. 115, Civil 
P. C. and as I am of the view that the 
entire plaint ought to have been rejected 
I direct the rejection of the entire plaint 
and not merely in part as has been done 
by the Court. 

5e In this view it is unnecessary 
fo go into the further question whether 
a suit lies In respect of some of the 
items or whether the proper remedy is 
by way of an application under Sec. 47 
of Civil Procedure Code in view of the 
decision of the Supreme Court in 
Tananan v. Nallaparaju, AIR 1956 SC 


6. The revision petition is dis- 
missed, but as stated above, the order of 
the AA below is set aside and the 
plaint will be rejected in its entirety. 
There will be no order as to costs. 

Petition dismissed. 





AIR 1971 ANDHRA PRADESH 315 
(V 58 C 65) 


PARTHASARATHI, J. 

Maddi Rama Kotaiah, Petitioner v. 
Maddi Seshamma, Respondent. 

Civil Revn. Petn. No. 321 of 1969, 
D/- 26-2-1970 ee order of Dist. J 
Guntur, D/- 6-12-1968 

T, P. Act (1882), Sections 130, 137 — 
A promissory note payable to order is 
an acticnable claim and as such can be 
transferred by mode prescribed in Sec- 


tion 130. Oral assignment is not suffi- 
cient. AIR 1933 Mad 133 (1), Rel. on. 
(Para 9) 

The contention that Section , 137 


fakes promissory notes out of the ‘pur- 
view of Section 130 and, therefore, the 
requirement that the instrument should 
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be in writing is not applicable to a pro- 
missory note is ill founded. (Para 9) 


Cases Referred: Chronological Paras 
(1961) AIR 1961 Mad 518 (V 48) = 
1961-2 Mad LJ 470 (FB), Mecha. 
veeran Chetty v. Govindan Chetty 8 
(1956) ar 1956 Andhra 9 (V 43) = 
1955 Andh WR 91, Venkata- 
swami v. Hanura Noor Md. 


Begum 
(1949) Ay AIR 1949 Mad 854 (V 36) = 
1949-1 Mad LJ 189, Veeramma v. 


Ammireddi 
(1933) AIR 1933 Mad 133 (1) (V 20) 
35 Mad LW 755, Venkatarama 
Roe v. Krishna Swami Chettiar 10 
(1918) AIR 1918 Mad 482 (V 5) = 
Hi R 41 Mad 353, Ramanathan 
Chetty v. Katha Velan 
(1907) 17 Mad LJ 393 = 3 Mad 
T 7, Arunachala Reddi v, Subba 


Reddi 
(1888) ILR 11 Mad 290, Pattat 
Ambadi Marar v. hnan 5 

B. K. Bhagwan, for Petitioner; M. 
Venkata Subba Rao, for Respondent. 

ORDER :— The question raised in 
this revision petition is whether an oral 
assignment of a promissory note and the 
grant of a succession certificate based on 
the recognition of such oral assignment 
are valid. 

2. The competing claims in regard 
fo the right under the promissory note 
are made by the heir at law on the one 
hand and the person who sets up the 
oral assignment, on the other. The first 
Additional District Judge, Guntur con- 
firmed the finding of the District Munsif 
that the oral assignment was proved, He 
also came to the conclusion that the 
transfer of an actionable claim under a 
promissory note need not necessarily be 
effected by instruments in writing. 

3. It is urged by the learned 
Counsel for the petitioner that the view 
of the District Judge is erroneous. Sec- 
tion 46 of the Negotiable Instruments 
Act enacts, inter alia, that a promissory 
note payable to bearer is negotiable by 
the delivery thereof whereas the one 
that is payable to order is negotiable by 
the holder by endorsement and delivery 
thereof. In the instant case, it is not 
stated by Counsel on either side that the 
promissory note is payable to bearer. 
The case comes under the second cate- 
gory mentioned above and is negotiable 
by indorsement and delivery. Section 48 
reads thus: 

“Subject to the provisions of Sec, 58 
a promissory note, bill of exchange or 
cheque (payable to order) is negotiable 
by the holder by indorsement and deli- 
very thereof,” 

4, The exception to which Sec- 
tion 58 of the Negotiable Instruments 
Act relates does not arise for considera- 
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tion here. The negotiability is depen- 
dent on indorsement and delivery of the 
note. The respondent does not claim 
under an indorsement; and so the ques- 
tion is, whether the oral assignment 
rouna to have been true is sufficient and 
v 


5. There has been considerable 
divergence of opinion on the question 
whether the title to a promissory note 
could pass in a manner other than the 
one specified in the Negotiable Instru- 
ments Act, It is not necessary to review 
the authorities in detail, In Pattat Am- 
badi Marar v. Krishnan, ((1888) ILR 11 
Mad 290), it was held that there could 
be no valid transfer of a promissory 
note payable to order otherwise than by 
endorsement and delivery. This view 
was affirmed in Arunachala Reddi v. 
Subba Reddi, (1907) 17 Mad LJ 393. In the 
latter case, it was held that an assignee 
of a promissory note cannot sue on the 


note as such unless it be endorsed to 
him. It was further decided in that case 


that he would be entitled to sue if. the 
note had been assigned to him otherwise 
than by indorsement as required by Sec- 
tion 130 of the Transfer of Property Act. 

6. On a review of the earlier 
decisions on the subject, it is apparent 
that the extreme view that was taken 
in some cases was that there could be 
no valid transfer of a promissory note 
payable to order otherwise than by in- 
dorsement and delivery. The rigour of 
this rule was modified by the later pro- 
nouncements which recognised that title 
to a promissory note payable to order 
could pass by operation of law or by 
assignment in the manner required under 
Section 130 of the Transfer of Property 
Act. In Ramanathan Chetty v. Katha 
Velan, ILR 41 Mad 353 = (AIR 1918 
Mad 482) the learned Judges observed 

“The possibility of transfer of right 
in the note by operation of law has not 
been the subject of judicial pronounce- 
ments to any considerable extent” 
They then proceeded to point out that, 

“The Negotiable Instruments Act 
only deals with transfers by Negotiation. 
Under the English Bills Exchange Act, 
the common law of the land is expressly 
saved (see Section 97). It is a pity that 
there is no such saving clause in the 
Indian Enactment. Section 57 of the 
Act, by implication, seems to contemplate 
that the legal representatives of a de- 
ceased person can negotiate a promissory 
note. The practice of allowing legal re- 
presentatives in this country to sue on 
notes- -executed to their predecessors is 
+ apparently founded on the principle that 
. the Act does not abrogate the rules of 
” devolutién “of rights in the properties of 
the deceased.” In Veeramma vV. “ 
reddi, (1949)1 MadLJ 189 = (ATR 1949 
Mad 854). Viswanatha Sastry, J. reiterated 
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the position that where the righttoa debi 
evidenced by a promissory note vests by 
operation of law in a person different 
from the payee named in the note, as 
for instance, in a receiver in insolvency 
or a succeeding trustee, it is open to the 
persons in whom the right to the debts 
so vests to sue for the recovery even 
though they may not come strictly with- 
in the literal language of Section 8 of 
the Negotiable Instruments Act as ‘Hold- 
ers’. 


a A Another important pronounce- 
ment on the subject is the decision of 
Chandra Reddy, J., as he then was, in 
Venkataswami v. Hanura Noor Md. 
Begum, 1955 Andh WR 91 = (AIR 1956 
Andhra 9). He examined the earlier 
decisions. on the subject and came to 
the conclusion that besides the modes 


-indicated in the Negotiable . Instruments 


Act some other methods by which title 
passes are valid. The principle was af- 
firmed that by operation of law and 
transfer as a chose in action under Sec- 
tion 130 of the ‘Transfer of Property 
Act, a person may become entitled to 
pa on a promissory note payable to 
order. 


8. In a recent decision of a Full 
Bench of the Madras High Court in 
Muthuveeran Chetty v. Govindan Chetty 
1961-2 Mad LJ 470 = (AIR 1961 Mad 
518) (FE) there is a restatement of the 
relevant principles. The Full Bench gave 
effect to the position firmly rooted in 
successive pronouncements that the 
Negotiable Instruments Act only -deals 
with transfer by negotiation. Section 57 
of the Act. by implication, seems to con- 
template legal representatives of a de- 
ceased person being competent to nego- 
tiate and sue on a promissory note. If 
is now firmly established that in so far 
as the modes of transfer of Negotiable 
Instruments are concerned, the Nego- 
tiable Instruments Act is not exhaustive 
and does not prevent the passing of the 
property in the promissory note by ope- 
ration of law. The case on hand does 
not come within the category of cases 
where the right to the promissory note 
passes by operation of law. 


9. The short question, therefore, 
is whether the promissory note being an 
actionable claim within the meaning of 
the Transfer of Property Act, is capable 
of being sued on solely on the strength 
of a mere oral assignment. There can 
be no doubt that the promissory note 
payable to order is an actionable claim 
as defined by the Transfer of Property’ 


Act. It follows that the provisions of 
Section 130 of the Transfer of Property 


Act regulate the terms and conditions 
of the transfer of a promissory note. The 
mode of transfer prescribed by Sec. 130 
contemplates the execution of an instru- 
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Jment and the vesting of the interests in 
the transferee shall be complete and 
effectual only upon the execution of an 
instrument in writing. It is, however, 
contended by the learned Counsel for 
the respondent that Section 137 of the 
Transfer of Property Act enacts that the 
provisions in that Chapter i. e.. Chap- 
ter VIII including Section 130 are in- 
applicable to negotiable instruments. His 
submission that Section 137 takes pro- 
missory notes out of the purview of Sec- 
tion 130 and, therefore, the requirement 
that the instrument should be in writing 
is not applicable to a promissory note, 
This contention, in my opinion, is not 
well founded. 


10. My attention is drawn to a 
decision of the Division Bench of the 
Madras High Court in Venkatarama 
Ayyar v. Krishna Swami Chettiar. 35 
Mad LW 755 = (AIR 1933 Mad 133 (1)) 
and to the observations made by the 
learned Judges in that case. Jackson, J.. 
who delivered the Judgment on behalf 
of the Division Bench, observed, 


“It is strenuously argued that Sec- 
tion 137. of the Transfer of Property Act 
which exempts certain mercantile docu- 
ments from the provisions of Section 130 
of the Transfer of Property Act also 
denies to such documents the method of 
Section 130 of the Transfer of Property 
Act. We see no reason to accept such 
an interpretation.” 


ii. With respect, I agree with 
the view so expressed. As pointed out 
by the learned Judges, Section 137 of 
the Transfer of Property Act gives an 
extended privilege to mercantile docu- 
ments that is to say that so far as such 
mercantile documents are subject to the 
provisions of other enactments, the ap- 
plicability of such enactments is pre- 
served. Sections 130 and 137 of the 
Transfer of Property Act must be read 
in such a manner as to effectuate the 
real intention of the Legislature. In my 
opinion the legislative intendment is to 
provide a supplementary method in res- 
pect of the transfer of mercan- 
tile documents in addition to the 
special provisions applicable to them 
under the special enactments. It is illogi- 
cal and repugnant to the under- 
iving purpose of Section 130 to construe 
Section 137 in the manner contended for 
by the learned Counsel for the respon- 
dent. It is manifest that the Transfer of 
Property Act classifies certain mercantile 
documents as actionable claims and it 
provides for an additional mode for the 
transfer of property at the option pf the’ 
parties. 


If the contention of the 
counsel that Section 137 


learned 
renders tha 
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mode of transfer prescribed under Sec- 
tion 130 inapplicable to a promissory 
note, it will not be of any avail to him. 
Let me examine the consequences of the 
acceptance of the position that Sec. 130 
does not apply to a promissory note. Tha 
result would be that the only modes aps 
plicable would be the method of endor- 
sement expressly provided for by Sec- 
tion 46 of the Negotiable Instruments 
Act and the implied provision of trans- 
fer by operation of law under Sec. 57, 
The argument of the Counsel, if accepts 
ed, would be self-defeating. If promis- 
sory notes are held to be outside the 
purview of Section 130, the result would 
be that the method of transfer contem- 
plated by the Transfer of Property Ac? 
would not be applicable at all to a pro- 
missory note, and this result is of no 
assistance to the respondent. 


12. It is however, submitted by 
Counsel that even if Chapter VIII of the 
Transfer of Property Act is excluded, an 
oral transfer would. nevertheless, be 
valid. He submits that the right of a 
holder of a promissory note is movable 
property which is capable of being trans- 
ferred under Section 5 of the Transfer 
of Property Act even without a written 


rent. I do not agree with this 
contention. In my opinion. if, as con- 


tended by him, Chapter VIII is held to 
be inapplicable, the resultant position 
would be that the Negotiable Instru- 
ments Act alone becomes applicable and 
no mode of transfer can be adopted ex- 
cept in conformity with the provisions 
of the Negotiable Instruments Act. 


13. It only remains to point ou? 
that the learned Additional District 
Judge has thoroughly misunderstood the 
effect of the decision of Chandra Reddy, 
J. in 1955 Andh WR 91 = (AIR 1956 
Andhra 9). In that decision, Chandra 
Reddy, J. clearly laid down that an as- 
signment of a chose in action can only 
be under Section 130 such a transfer 
can be made only in writing. Notwith- 
standing the clear pronouncement, the 
learned District Judge has misapplied 
the ruling and thought that the require- 
ment that the transfer should be in writ- 
ing is not indicated. The view of the 
District Judge rests upon an obvious 
misconception of the decision of Chandra 
Reddy, J. The revision petition musf, 
therefore, be allowed with costs through- 
out. 

Revision allowed. 
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C 66) 
A. D. V. REDDY, J. 
Khaja Moinuddin, Petitioner v. 
eae Veeraiah and others, Respon- 
ents. : 


Civil Revn. Petn. No. 1553 of 1969, 
D/- 13-2-1970, from order of the Court 
of Principal Munsif Magistrate, Waran- 

gal, D/- 28-7-1969. 

Arbitration Act (1940), Section 14 (1) 
i| Requirement of serving of notice is 
satisfied by the handing over a copy of 
award to the parties. (X-Ref: Limitation 
Act (1963), Art. 119), AIR 1962 SC 666, 
Rel. on; AIR 1962 Mys 135, Distinguish- 
ed. (Para 4) 
Cases Referred : Chronological Paras 
(1962) AIR 1962 SC 665 (V 49) = 

(1962) 1 SCJ 588, N. S. Ninga- 

shetti v. K. S. Ningashetti l 

(1962) AIR 1962 Mys 135 (V 49), 

Ratnawa v. Gurushiddappa 

V. Madava Rao, for Petitioner; K. 
WV. Narsinga Rao, for Respondent No. i. 

ORDER :— This Petition is to revise 
the judgment of the Munsif-Magistrate, 
Warangal, dismissing the suit O. S. 59/69 
on his file, filed under Section 14 (2) of 
the Arbitration Act as being time barr- 


ed. 
Ist defendant 


a 


2. Plaintiff and 
had subjected themselves to arbitration 
proceedings to be conducted by defen- 
dants 2 to 5, and defendants 2 to 5 had 
passed an award on 31-10-1968 on which 
the plaintiff and the defendants have 
signed and a copy of which also was 
admittedly given to the parties the same 
day. The plaintiff filed the suit under 
Section 14 (2) of the Arbitration Act on 
20-2-1969 to make the award an order 
of the Court. To this the Ist defendant 
filed a written statement contending that 
the suit is time-barred. On enquiry the 
District Munsif agreed with this conten- 
tion and dismissed the suit. Hence this 
petition to revise the same. 


3. The question as to the main- 
fainability of the suit in the Munsif’s 
Court on the relief sought for under 
Section 14 (2) of the Arbitration Act and 
on its dismissal the maintainability of 
me revision here are not being canvas- 
sed. 

4. The point that ïs to be decid- 
ed in this revision is whether the suit is 
fn time. Admittedly it is Article 119 of 
the Limitation Act which prescribes a 
period of 30 days for the suit from the 
date of notice of the making of the 
+ “award that applies to the case. The suit 


T {agas filed on 20-2-1969. The award was 


passéed,“on 31-10-1968 and the parties in- 
cluding the plaintiff had signed on it on 
the same day and had been given a 
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copy of it also the same day. This 
shows prima facie that the suit was out 
of time. The contention of the plaintiff 
is that under Section 14 (1) of the Arbis 
tration Act, when the arbitrators have 
made their award, they should sign it’ 
and should give notice in writing to the 
parties of the making and signing there- 
of, that what the provision contemplates 
is a written notice being given to the 
parties intimating about the passing of 
the award and only after such written 
notice had been served on the party, the 
period of 30 days under Article 119 of 
the Limitation Act would start. For this 
contention, reliance is placed on the 
decision in Ratnawa v. Gurushiddappa, 
ATR 1962 Mys 135. There, while con- 
sidering Article 178 of the old Limita- 
tion Act, which is in the same terms as 
the present Article 119, it was held that 
notice under Section 14 (1) of the Arbi- 
tration Act should be served on the part- 
jes and under Section 42 the mode of 
service of notice is by delivering it to 
the person or by sending it by post etc. 
and the period of itation would run 
only from that date that the notice had 
been served. In that case, the parties 
had known about the passing of the 
award and had also signed on it, but 
in spite of it, as no notice as contem- 
Plated under Section 14 (1) had been 
piven, it was held that limitation did not 
start from the date of the parties sign- 
ing the award. Section 14 (1) no doubt 
contemplates giving of notice in writing 
and Article 119 of the Limitation Act 
also contemplate service of the notice of 
the making of the award. In the pre- 
sent case, not only did the parties sign 
the award, but also a copy of the award 
itself had been given to each of them. 
This shows that they had not only notice 
of the fact that the award had been 
passed but they had also notice of the 
terms of the award. Therefore handing 
over of the award to the parties consti- 
tutes sufficient service as the notice by 
the award. In N. S. Ningashetti v. K. S. 
Ningashetti, (1962) 1 SCJ 588 = (AIR 
1962 SC 666), it was pointed out while 
discussing the provisions of Sections 14 
(1) and 14 (2) of the Arbitration Act, 
that ‘Notice’ according to the Oxford 


Concise Dictionary means ‘intimation, 
intelligence, warning’ and when the 
Legislature used the word ‘notice’ it 


must be presumed to have had in mind 
that it means not only formal intimation 
but also an informal one and that simi- 
larly it must be deemed to have had in 
mind the fact that service of a notice 
would include constructive or informal 
enotice. Though these remarks refer to 
Sectidn 14 (2) of the Arbitration Act, 
they apply with equal force to S. 14 (1). 
Even otherwise, the requirement of 
serving a formal notice in writing con- 
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templated under Section 14 (1) and Arti- 
cle 119 is also satisfied by the handing 
over of a copy of the award itself to the 
parties, The Court was therefore right 
in holding that the proceedings are bar- 
red by time. 
This revision petition 
dismissed. No costs. 
Revision dismissed. 


is therefore 
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(V 58 C 67) 
A. D. V. REDDY, J. 

Malepati Ramanaiah and another, 
Appellants v. Malepati China Tirupalu- 
reddy, Respondent. 

Second Appeal No. 481 of 1968, D/- 
11-2-1970 from decree of Dist. J., Nelore 
in Appeal Suit No. 37 of 1967. 

Evidence Act (1872), Section 68 — 
Where attesting witness has not been 
examined and where the endorsement 
of the Registrar does not show animo 
attestandi document cannot be held to 
have been proved. (Para 2) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1147 (V 56) = 

(1969) 3 SCR 513, Abdul Jabbar 
v. Venkatasastri 
(1962) ATR 1962 Mad 111 (V 49) = 
1962-1 Mad LJ 78 (FB), Venkata- 
sastri v. Rahilna Bi 
(1955) AIR 1955 SC 346 (V 42), 
Girja Datt Singh v. Gangotri 
Singh 2 

A. Gangadhara Rao, for Appellants; 
N. Subbareddy, for Respondent. 

JUDGMENT :— This Second Appeal 
is by the plaintiffs in O. S. No. 4/66 on 
the file of the District Munsif, Atmakur, 
The dispute is in respect of 50 cents of 
land situated in S. Nos. 813/7 and 813/2 
in Vinjamoor Village of Udayagiri Taluk 
Nellore District and is between the plain- 
tiffs who are minors represented by 
their father, and their paternal uncle. 
Admittedly the Jand belonged to Sub- 
bamma the paternal grandmother of the 
plaintiffs and mother of the defendant, 
she having obtained it from her father 
under a will. The plaintiffs being her 
grandsons through her elder son con- 
tended that a few days before her death 
she had executed Ex. A-2 settlement 
deed bequeathing the above said pro- 
perty to them and sought a_declaration 
of their right in the land and an injunc- 
tion against the defendant who is their 
father’s brother from interfering with 
their possession. The defendant on the 
other hand contended that this property 
along with other properties of his ‘mother 
were divided between him and his elder 
brother, Pedda Thirupalu Reddi who is 
cet nie tr Me sei ec 
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the father of the plaintiffs even before 
his death that thé suit property fell to 
him and he was in enjoyment of the 
same in lieu of maintaining their mother 
that the alleged settlement deed is false, 
that it has not been executed in a sound 
and disposing state of mind, that there 
was fraud and undue influence in the 
execution of the same. The District 
Munsif held that Subbamma did not sur- 
render possession of this property prior 
to the settlement deed, that she was in 
exclusive possession and enjoyment of 
the same that the defendant has not ac- 
quired any title to the same and that 
the settlement deed executed is true, 
valid and binding on the parties and 
decreed the suit. In appeal. the District 
Judge negatived the contention of the 
defendant that his mother had surrender- 
ed possession of this property and had 
given it to him in lieu of maintenance. 
But on the question of the execution of 
the settlement deed he held that it was 
not properly proved as no attesting wit: 
ness was examined, that it was also 
vitiated by fraud and undue influence 
and dismissed the suit setting aside the 
decree of the lower court. Hence this 
appeal. 4 


2. Only the finding of the Tower 
court that the settlement deed Ex. A-2 
has not been properly proved is now 
challenged in appeal. Admittedly none 
of the attesting witnesses has been exa- 
mined in this case in order to prove the 
execution of the deed. Identifying wit- 
nesses and the scribe had also not been 
examined. But, the Joint Registrar of 
Nellore who registered the document was 
examined as P. W. 3 to prove the exe- 
cution. The District Munsif held that 
the examination of this witness satisfied 
the requirements of Section 68 of the 
Evidence Act and held that the docu- 
ment has properly been proved. On this 
question the learned District Judge held, 
relying on Venkatasastri, v. Rahilna Bi, 
1962-1 Mad LJ 78 = (AIR 1962 Mad 
111) (FB) that as the execution of Ex. 
A-2 has been denied in the written state- 
ment, proviso to Section 68 of the Evi- 
dence Act is therefore not attracted and 
that Ex. A-2 the settlement deed had 
not been proved in accordance with law 
by examination of attesting witnesses. 
In the above decision it was pointed ouf 
that ordinarily attesting witness to a 
deed is one who sees the execution of the 
deed and signs it, and being an act of 
witness testifying to the genuineness of 
the signature of the executant, he should 
have the necessary intention to do so, 
that under the definition of the word 
attested under Section 3 of the Transfer 
of Property Act as it stands.now, there 
could be a valid attestation even in cases 
where the witness had not personally, 
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witnessed the execution of the deed but 
has received from the executant a per- 
sonal acknowledgment of his signature 
to the deed, but even in such cases be- 
fore a witness to a document can be held 
to be an attesting witness to it he should 
have the animus to attest, and that this 
could be proved by evidence. In Abdul 
Jabbar v. Venkatasastri, AIR 1969 SC 
1147, it was observed as follows: 


“It is to be noted that the word ‘at- 
fested’ the thing to be defined, occurs 
as part of the definition itself. To attest 
is to bear witness to a fact. Briefly put 
the essential conditions of a valid attesta- 
tation under Section 3 are (1) Two or 
more witnesses have seen the executant 
sign the instrument or have received 
from him a personal acknowledgment of 
his signature; (2) with a view to attest 
or to bear witness to this fact each of 
them has signed the instrument in the 
presence of the executant. It is essen- 
tial that the witness should have put his 
Zignature animo attestandi, that is, for 
the purpose of attesting that he has seen 
the executant sign or has received from 
him a personal acknowledgment of his 
signature. If a person puts his signature 
on the document for some other purpose, 
e. g., to certify that he is a scribe or an 
identifier or a registering officer, he is 
not an attesting witness.” 


They went on to further point out: 


“In every case the Court must be 
satisfied that the names were written 
animo attestandi......... The attesting wit- 


nesses must subscribe with the 
intention that the subscription made 
should be complete attestation of the 


will, and evidence is admissible to show 
whether such was the intention or not.” 
In this case, P. W. 3 the Joint Registrar 
had stated that even before the docu- 
ment was presented to him for registra- 
tion, it had already contained the thumb 
mark and signature of the attestors to 
it. Therefore, his endorsement with re- 
gard to execution would not show animo 
attestandi as pointed out in Girija Dutt 
v. Gangotri, AIR 1955 SC 346 at p. 351. 
The Indian Registration Act, 1908 laid 
down a detailed procedure for registra- 
tion of documents. The registering offi- 
cer is under a duty to enquire whether 
the document is executed by the person 
by whom it purports to have been exe- 
cuted and to satisfy himself as to the 
identify of the executant; under S. 34 (3) 
and prima facie the registering officer 
puts his signature on the document in 
discharge of his statutcry duty under 
Section 59 of the Registration Act and 
not for the purpose of the executant a 
personal acknowledgment of his signa- 
ture (sic). Therefore examining P. W. 3 
does not satisfy the provisions of S. 68 
of the Evidence Act. The District Judge 
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was therefore right in holding that the] 
document was not proved. 

3. Apart from these, on a ques- 
tion of fact the District Judge also held 
that there was fraud and undue influ- 
ence in the execution of the document. 
This finding is not liable to be chal- 
lenged there. Even on this ground this 
appeal fails. In the result, the appeal 
is dismissed. No costs. 

Appeal dismissed, 
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Sathya Kumar and others, Peti- 
tioners v. The State of Andhra Pradesh, 
represented by the Chief Secretary te 
Govt. of Andhra Pradesh and others, 
Respondents. 

Writ Petn. No. 3458 of 1969, D/- 3-2- 
1970. 

(A) Constitution of India, Art. 234 
— Word ‘appoint? means initial appoint- 
ment, that is recruitment, and not the 
promotion from lower cadre to higher 
cadre. (Para 39) 


ae) Constitution of India, Aris. 234 
235 — Article 234 applies to initial 
coated ae to the post of judicial ser- 
vice inferior to District Judge, where- 
as for the promotion to the post of 
Sub-Judges it. is Article 235 which aps 
plies — Such power of effecting promo- 
tion vests in the High Court. AIR 1962 
SC 1704, Foll; AIR 1966 SC 447, Ref. to; 
AIR 1956 Mys 20, Dissented from. 
(Para 43) 
(C) States Reorganisation Act (1956), 
Section 115 (7) — Special Rules for 
Andhra Pradesh State Judicial Service, 
1962, Rule 4 (3) and (4) — Rule 4 (3) 
and (4) which alters conditions of pro- 
motion of protected employees is invalid 
for having been introduced without ob- 
taining prior permission from Govern: 
ment of Indiaunder S.115 (7), States Re- 
organisation Act. 1970 nen LR 768 (SC) 
and AIR 1970 SC 143 and W. As. Nos. 
324 and 436 of 1969, D/- 14-11-1969 (SC) 
and W. As. Nos. 441 and 442 of 1969, 
D/- 18-12-1969 (SC), Followed. 
(Para 51) 


(D) Constitution of India, Art. 16 (1) 
— Equality of opportunity in matters 
relating to employment is wide enough 
to include both prior and subsequent 
matters such as initial appointment and 
promotion etc. (Para 53) 

(E) States Reorganisation Act (1956), 
Section 115 — Once provisional senio- 
rity list of employees is prepared, whole | 
State must be treated as one unit and 
promotions made strictly according to the 
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list. Promotions made on the basis of 
regional list violate Article 16. (X-Ref:—~ 
Constitution of India, Art. 16). AIR 1966 
SC 175 and AIR 1967 SC 1889 and AIR 
1969 Punj 337, Followed. 

(Paras 56 and 58) 


(F) Constitution of India, Art. 226 
— When promotions are made disregard- 
ing the seniority list of employees, High 
.Court exercising powers under Art. 226 
would not adjust the seniority but give 
directions to authorities concerned. AIR 
1966 SC 175 and AIR 1967 SC 52 and 
AIR 1968 SC 1113, Followed. (Para 61) 


(G) Constitution of India, Art. 226 
~~ Issue of Writ — Writ will not be is- 
sued to persons guilty of unexplained 
delay. However time spent in proper 
departmental representations or proceed- 
ings is good ground to condone the de- 
ay. (Paras 68 and 69) 


(H) Constitution of India, Art. 226 
~— Petition for certiorari — If the order 
complained of is manifestly erroneous 
or without jurisdiction or affects funda- 
mental rights petition should not be rer 
jected simply on ground of delay. 

i (Para 71) 


Cases Referred: Chronological Paras 


(1970) ATR 1970 SC 143 (V 57) = 

C. A. No. 409 of 1968, D/- 9-4- 

1969, Shivdatrai v. State of Guia- 

rat 52 
(1969) W. As. Nos. 441 and 442 of 

of 1969, D/- 18-12-1969 (SC) 52 
(1969) W. As. Nos. 324 and 436 

of 1969, D/- 14-11-1969 (SC) 52 
(1969) AIR 1969 Punj 337 (V 56) = 

1968 Lab IC 1076, State of 

Punjab v. Lekh Raj 57 


(1968) AIR 1968 SC 1113 (V 55) = 
1968 Jab IC 1291, State of Mysore 
v. Syed Mahmood 64 

(1968) C. A. No. 811 of 1968, D/- 

_ 15-4-1968 = 1970 Ser LR 768 (SC) 
Mohammed Bhakar v. Krishra 
Reddy 52 

(1967) AIR 1967 SC 52 (V 54) = 
(1966) 3 SCR 600, Mervyn Con- 
tinho v. Collector of Customs 
Bombay . 

(1967) AIR 1967 SC 1889 (V 54) = 
(1968) 1 SCR 185, Roshan Lal v. 


5, 63 


Union of India 87 
(1967) Writ Appeal No. 170 of 
1967 (Andh Pra) 57 


(1966) AIR 1966 SC 175 (V 53) = 
(1964) 6 SCR 279, Ramaswamy ° 
v. I. G. of Police, Mysore - 55, 62 


(1966) AIR 1966 SC 447 (V 53) = 
(1966) 1 SCR 771, State of West 
Bengal v. Nripendra Nath 47 
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(1962) AIR 1962 SC 1704 (V 49) = 
(1963) 1 SCR 437, High Court of 
Calcutta v. Amal Kumar 46 

(1956) AIR 1956 Mys 20 (V 43) =.- 
ILR (1955) Mys 597, Kesava v. ; 
State of Mysore 49 


Upendralal Waghray, for Petitioners: 
3rd Govt. Pleader (for Nos. 1 and 2), K. 
Venkatarama Rao (for Nos. 3 and 8), M. 
Narasimhachari (for No. 4), T. Ananta 
Babu for Mr. M. Bhujanga Rao (for No. 
5), M. Rajasekhara Reddy (for Nos. 6 
7 and 10), Mallikarjuna Rao (for No. 9) 
and P. Ram Shah (for No. 12), for Res- 
pondents. 


GOPAL RAO EKBOTE, J.:— This 
is an application under Article 226 of 
the Constitution of India filed by 19 
petitioners praying for the issue of a 
writ of Mandamus or any other appro- 
priate writ, direction or order and to 
declare the existing seniority list of the 
Subordinate Judges in the Andhra Pra- 
desh as invalid and to quash the said 
seniority list and to direct preparation 
of a proper seniority list according te 
law showing the petitioners as senior to 
respondents 3 to 12. 


Oo The facts necessary to appre- 
ciate the contentions raised before us 
may briefly be stated. 


3. As a consequence of the re- 
organisation of States, Telengana area 
was joined to Andhra area forming the’ 
State of Andhra Pradesh. According to 
Section 115 of the States Reorganisation 
Act several of the persénnel holding the 
post of the Munsif-Magistrate in the for- 
mer Hyderabad State Judicial Service 
were allotted to the existing Andhra 
State Judicial Service. Consequent on 
such allocation, the question of their 
integration in the Andhra Pradesh State 
Judicial Service and the equation with 
their counterparts in the Andhra State 


Judicial Service, viz., District Munsifs, 
arose, ; 
4, Certain principles in respect 


of equation of posts and integration of 
services belonging to the various regions 
forming’ part of the State were settled 
at the Conference of the Chief Secreta- 
ries of all the reorganised States. These 
decisions included the decision in regard 
to the first promotion of the officers pro- 
tected by Part X of the States Reorga- 
nisation Act. The decision was that the 
promotion at the first stage from the 
post which protected employees were 
occupying immediately before 1-11-1956 
should be made in accordance with the 
rules governing the service of the pro- 
tected employees. It is in this connec- 
tion necessary to bear in mind the pro- 
viso to Section 115 (7) of the States Re- 
organisation Act according to which 
provision the service conditions of the 
protected employees would not be alter- 
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ed affecting them adversely without a 
prior permission of the Government of 
India. 

5. The jurisdiction, the pay scale 
and the mode of selection of Sub Judges 
in both these regions were separate. 
These posts, however were to be filled 
in both these regions from the posts of 
District Munsifs in the Andhra area and 
the Munsif-Magistrates in the Telengana 
area by way of promotion. 

6. At the time of the States Re- 
organisation, the District Munsifis of 
Andhra area were on a higher pay scale 
viz.. Rs. 300-700 than that of their coun- 
terparts in Telengana area who were in 
the grade of Rs. 250/- — 550/-. The Dis- 
trict Munsifs were exercising ordinary 
pecuniary civil jurisdiction up to Rupees 
5000/- and also of small cause jurisdic- 
tion up to Rs. 500/- while the Munsif- 
Magistrates had pecuniary civil jurisdic- 
tion up to Rs 2000/- and smali cause 
jurisdiction upto Rs. 50/- only. 

7. Despite the above said dif- 
ference in the pay scale and the scope 
of their jurisdiction, the posts of Munsif- 
Magistrates in Telengana area keeping 
in view the decisions arrived at the 
Chief Secretaries’ conference were equat- 
ed with the posts of the District Munsifs 
in the Andhra area. Subsequent to this 
equation of posts. the pecuniary jurisdic- 
tion of the Munsif-Magistrates and Sub- 
Judges in Telengana area was enhanced. 

8. After the equation of the said 
posts the question of drawing up one 
integrated common seniority list was to 
be resolved. The said question obviously 
was to be settled in accordance with the 
pròvisions of Part X of the States Re- 
organisation Act. Along with it, the 
question of integration of Rules prevail- 
ing in the two areas on 1-11-1956 govern- 
ed the personnel of the two regions was 
also to be settled. 


9. A provisional common grada- 
tion list of the District Munsifs and Mun- 
sif-Magistrates was accordingly prepared 
by the High Court in 1957. It was 
published in G. O. 1540, dated 19-9-1957. 
Tt was forwarded to the State Govern- 
ment. The State Government after 
satisfying themselves that the list was in 
conformity with the principles laid down 
by the Conference of Chief Secretaries 
referred the list to the Advisory Com- 
mittee constituted under Section 115 (5) 
of the States Reorganisation Act. The 
State Government accepted the advice 
of the Advisory Committee and convey- 
ed their approval in respect of the pro- 
visional common gradation list of the 
District Munsifs and Munsif-Magistrates. 

10. The provisional common gra- 
dation lists were communicated to all 
concerned District Munsifs and Munsif- 
Magistrates so that representation against 
the inter se seniority fixed by them 
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might be made to the Government of 
India. The representations made by the 
aggrieved officers having been consider- 
ed by the Government of India and the 
results conveyed to all concerned officers 
viz., District Munsifs and Munsif-Magis- 
trates of both the regions, the final com- 
mon gradation list was published in 
G. O Ms. No, 501 dated 6-4-1966. 

11. The respondents were among 
the candidates selected in 1955 by the 
Andhra Public Service Commission. They 
were acting continuously even prior to 
1-11-56 as District Munsifs in the Andhra 
Area. Although they were in the ap- 
proved list, their appointments were made 
temporarily in the first instance. All of 
them were. later declared to have been 
put on probation. The High Court wrote 
to the Home Secretary to the Govern- 
ment of Andhra Pradesh on 5-2-1962 to 
assign ranks to the respondents in the 
common gradation list of District Mun- 
sifs. It is not clear as to when they 
were made permanent. But it is clear 
that they must have been made per- 
manent after 1-11-1956. That is why the 
said letter seeks ranking of the respon- 
dents in the common gradation ‘list. After 
some correspondence, the Government of 
Andhra Pradesh by their Memo No. 950/ 
64/1 .dated 18-6-1964 issued amendments 
ta the provisional common gradation list 
appended to G. O. Ms. No. 1540 dated 
19-9-1957. The respondents’ serial num- 
bers then appeared between 136 and 173. 


12. It is not doubted that all the 
respondents were juniors to all the peti- 
tioners who were appointed as Munsif- 
Magistrates prior to 1950 and ranked in 
the provisional list as well as in the final 
list much higher than all the respon- 
dents. 

13. The said Memo by which the. 
respondents’ names were included in the 
provisional common gradation list was 
communicated to them. It appears that 
the communication was despatched on 
10-7-1964 from the High Court. The en- 
dorsement appears under the signature of 
the Assistant Registrar and the concern- 
ed Superintendent. 

14. Pending the issue of a final 
common gradation list and integration of 
judicial service rules, promotions from 
the posts of District Munsifs to the Posts 
of Subordinate Judges were made by the 
High Court on grounds of merit and abi- 
lity, that is, by selection judged by the 
standards necessary for promotion to the 
posts of Subordinate Judges. The Mun- 
sif-Magistrates of Telengana area were 
considered separately and the High Court 
made promotions even in their cases by 
selectioħñ by assessing their merit, ability 
and efficiency. 

15. It appears from 
placed before us that after 


the record 
the forma- 
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tion of Andhra Pradesh for the first time 
on 2-8-1957 it was brought to the notice 
of the concerned Judges that all the per- 
sons included in the panel by the compo- 
site High Court of Madras in 1954 had 
received officiating appointments as Sub 
Judges. It was therefore found neces- 
sary to prepare a panel of six officers 
for appointment to the consequential and 
other vacancies that were expected to 
arise of officers fit for appointment as 
Sub Judges “in the Andhra area”. Ten 
names of District Munsifs of Andhra 
area were put up for consideration. 


16. On the same date, before ano- 
ther two learned Judges and the learned 
Chief Justice, a note was put up separa- 
tely in regard to Telengana area. The 
note pointed out that it became neces- 
sary to draw up a panel of six officers 
for promotion as Sub-Judges-cum-Dis- 
trict-Magistrates “in the Telengana re- 
gion”. Some names were proposed for 
consideration. The note further pointed 
out that the Munsif-Magistrates mention- 
ed therein “are seniors in the integrated 
lists of last acting Sub Judge in the 
Andhra area. They are juniors to the 
last acting Sub-Judge in the Telengana 
area”. It also appears from the minutes 
of one of the learned Judges that the 
Sub Judges’ posts in the Telengana area 
were treated as selection posts. 


17. On 22-11-1957 a further panel 
of officers fit for promotion as Sub 
Judges was prepared. The note pointed 
out that all the seven officers in the 
panel selected “from the Andhra area” 
in August last were posted as Sub Judges 
and therefore it had become necessary to 
draw up a further list of officers. As 
nine permanent vacancies in the posts of 
Sub Judges were to arise in the Andhra 
area alone during 1957-58. the names of 
14 officers all from the Andhra area were 
put up for consideration and were con- 
sidered and a panel prepared from 
amongst them. 


18. On 13-9-1958 as out of 10 
officers selected in November 1957 six 
were already promoted as Sub Judges 
and four were awaiting postings and as 
more vacancies were likely to be caused 
it was proposed to select some more offi- 
cers from. the “Andhra Personnel” men- 
tioned in the note. Panel was accord- 
ingly prepared. 


19. On 1-10-1959 a fresh panel 
was drawn, up for promotion as Sub 
Judges from Andhra District Munsifs. 


20. On the same date a separate 
note in regard to Telengana Munsif- 
Magistrates was put up. The note, pointéd 
out that the 21 Munsif-Magistrates men- 
tioned therein of the Telengana area had 
come up for consideration on the last oc- 
casion on 2-8-1957 when a panel of offi- 
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cers fit for appointment as Sub Judges 
was drawn up “for the Telengana area”. 

21. On 18-4-1961, two separate 
lists of officers, one of the Andhra and 
the other of Telengana region were put 
up for consideration for the purpose of 
preparing a panel for promotion as Sub 
Judges. Separate panels seem to have 
been prepared on 6-8-1963. Likewise two 
separate lists of officers belonging to the 
two regions were put up for the purpose 
of preparation of panel of officers for ap- 
pointment as Sub Judges. 

22. It is at this stage that the Telen- 
gana Munsif-Magistrates appeared to have 
made a representation to the High Court 
bringing to their notice their grievances 
in regard to promotion as Sub-Judges. It 
appears from the note submitted on their 
representation to the High Court by the 
office that after the reorganisation of 


the States on 1-11-1956 the services of 
Andhra and Telengana officers in the 
respective categories were integrated 


. and a combined seniority list for each 


category was drawn up with reference to 
the dates of continuous service in that 
category. The combined gradation list of 
District Munsifs and Munsif-Magistrates 
consisted of 137 officers. The note fur- 
ther stated: 


“The vacancies in the category of 
Sub Judges arising immediately after 1- 
11-1956 were filled up by re-promoting 
Andhra and Telengana Munsifs who act- 
ed as Sub Judges prior to 1-11-1956 
but were under reversion on that date for 
want of vacancies. The subsequent va- 
eancies were filled up from the panel of 
Andhra District Munsifs fit for promo- 
tion as Sub Judges already prepared in 
1955 ie. before the formation of Andhra 
Pradesh: After exhausting this panel, 
fresh panels were prepared from time to 
time for Andhra and Telengana Officers. 
The last Telengana Officer who was offi- 
ciating and was being reverted for want 
of vacancies immediately prior to 1-11- 
1956 was first appointed in 1939 and fur- 
ther selections were made from among 
his juniors. So also the last Andhra Offi- 
cer promoted by 1-11-1956 was first ap- 
pointed in 1948 and further selections 
were made from among his juniors. So 
far 49 officers have been promoted as 
Sub Judges after 1-11-1956 in addition to 
the promotion of reverted Sub-Judges (3 
Andhra and 1 Telengana). Out of these 
49 fresh promotions, 40 are Andhra and 
9 Telengana Officers. In the list so far 
drawn up Telengana Officers appointed 
upto 1947-48 are included and Andhra 
Officers so far included were first ap- 
pointed in 1956. All the Telengana Mun- 
sifs were appointed between 1941 end 
1954 and are seniors to those Andhra Of- 
ficers appointed as District Munsifs in 
1956 from among whom the selection is 
now being made.” 
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23.. It is not clear as to what de- 
cision was taken by the High Court on 
the above said representation. 

24. For the first time, however, 
on 24-6-1966 a combined list of officers 
belonging to both the regions came up 
for consideration and it is from this com- 
bined list selection seems to have been 
made and a panel prepared for the pur- 
pose of promotion from District Munsifs 
and Munsif-Magistrates to the posts of 
Sub-Judges. The panel, however .was 
prepared on the basis of selection. 

25. On 20-4-1967, ‘the suitability 
for promotion as Sub Judges.of certain 
Munsif-Magistrates who were overlooked 
on the last occasion, that is, on 24-6-1966. 
again came up for consideration before 
the Hon’ble Judges. 

26. On 22-9-1967. a fresh panel of 
District Munsifs considered fit for pro- 
motion as Sub-Judges was prepared. 
While preparing this panel, combined 
seniority list was considered and a panel 
was prepared on the basis of selection. 

27. What emerges from the above 
is that from the date of formation of 
Andhra Pradesh till the Munsif-Magistra- 
tes made representations to the High 
Court, promotions were firstly made of 
those who were actually working as Sub 
Judges but were about to be reverted for 
want of vacancies in both the regions se- 
parately. Secondly the regional lists 
prepared prior to 1-11-1956 were followed 
for some time. Thirdly till 1966 promo- 
tions were made to the posts of Sub 
Judges on the basis of separate lists of 
District Munsifs in Andhra area and 
Munsif-Magistrates in Telengana area. 
Although it is not clear, it seems that 
promotions from the Ardhra lists were 
made to posts falling vecant in Andhra 
area and likewise promotions were made 
to vacancies caused in Telengana area 
from the lists of Telengana Munsif-Magis- 
trates. Fourthly, after preparing panels 
separatly for Telengana area on 2-8-1957 
no fresh panel was prepared for Telen- 
gana area till 1-10-1959. Fifthly separate 
panel for Telengana area seems to have 
been made from time to time keeping in 
view the vacancies in that area. And final- 
ly although ‘he combined provisional 
list of seniority was published on 12-9- 
11957, it was never followed. nor promo- 
tions made “out of seniority” during the 
integration of services were adjusted. 

28. Although it was a common 
ground in so far as arguments went that 
in making the promotions to the posts of 
Judges a ratio of 2:1 ie. 2 for Andhra 
and 1 for Telengana was followed. but 
from the record referred to above it 
does not appear that any such ratio was 
either determined by the High Court or 
was in practice followed. The promo- 
tions actually made may have accurately 
worked out at that ratio or sometimes 
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even as 4:1. But from the record brought 
to our notice, however, no such decision 
appears to have been taken by the High 


.Court prescribing any ratio for the pur- 


pose of such promotion. It is, however, 
pertinent to note that the petitioners al- 
leged in their petition that a formula of 
1:2. appears to have been adopted which 
ignored the seniority list keeping in view 
the ratio alone. This allegation has not 
been squarely met. When attention to 
this omission was invited, the learned 
Government Pleader appearing for the 
the High Court stated that such a ratio 
was in fact followed. 


29. It is in these circumstances 
that we have to consider whether the 
promotions so made by the High Court 
were valid and if found to be invalid 
what is the relief which can be granted 
to the petitioners. It is not doubted that 
the High Court acted bona fide and in 
good feith. - The question. however, re- 
mains as to whether the manner in which 
the promotions were made was valid. 


30. The contention in that behalf 
was that the post of Sub Judge is a selec- 
tion post and therefore the High Court 
was right in selecting persons found to be 
fit to hold that post. Reliance was plac- 
ed on Rule 4(3) and (4) of the Special 
Rules for the Andhra Pradesh State Judi- 
cial Service. These Rules were issued in 
G. O. Ms. No. 2207 dated 4-12-1962. They 
have, however, been given retrospective 
effect from 1-4-1958. According to ‘the 
said Rule, the posts of Sub Judges shall 
be filled by promotion from District 
Munsifs and all promotions shall be made 
on ground of merit and ability seniority 
being considered only where merit and 
ability are approximately equal. Two 
separate Rules were however in vogue 
till 4-12-1962 when the new Rules came 
into force and were given retrospective 
effect, one in the Andhra region and the 
other in Telengana.. It, is however rele- 
vant to note that equation of posts and 
integration of services together with pre- 
paration of a common seniority list has 
to be considered according to the situation 
prevailing on 1-11-1956. In any case, 
from November 1956 to 1-4-1958, from 
which date the new Rulas came into ef- 
fect, two separate sets of rules were in 
vogue under which promotions were to 
be made. It became therefore necessary 
for us to examine as to whether accord- 
ing to the Hyderabad Judicial Service 
Rules, promotion to a Sub ‘Judge’s post 
was to be made by selection. 

31. The Hyderabad Judicial Ser- 
vice (Recruitment) Rules, 1952 were 
ffamed in exercise of the powers conferr- 
ed by Article 234 of the Constitution of 
India after consultation with the Hvydera- 
bad Public Service Commission and 
with the High Court of Hyderabad. 
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According fo Rule 3, the judicial 
service shall consist of Sub-Judges and 
Munsifs. Rule 4 lays down the manner 
of appointment to both tthe said categories 
of officers. Sub Judges were to be ap- 
pointed by promotion from Munsifs. All 
the subsequent Rules relate to the re- 
cruitment by competitive examination of 
Munsifs. 

32. In exercise of the powers con- 
ferred by the proviso to Article 309 of 
the Constitution, the Raipramukh made 
some Rules by a notification No. 299/GAD 
SRC/19-Home/52 dated 20-1-1955. Accord- 
ing to these Rules, District and Sessions 
Judges’ posts were declared as selection 
posts and appointments to the said posts 
were to be made by the Rajpramukh in 
consultation with the High Court under 
Article 233. Class I Senior scale posts 
were to be filled by promotion from the 
Munsifs. 

33. It appears from another noti- 
fication dated 20-1-1955 that certain posts 
were declared as selection posts, in which 
lists of posts, Sub Judges and’ District 
Magistrates for Districts posts do not ap- 
pear. They appear under the heading of 
“senior scale posts.” 

34. It is from these Rules that it 
was argued by Sri Upendralal Waghray, 
the learned counsel for the petitioners, 
that the Sub Judges’ posts in Hyderabad 
were not selection posts but were promo- 
tion posts. 

35. It was. however, contended by 
Sri P. Rama Chandra Reddy. the learned 
Government Pleader, that the Rules made 
in 1955 were made under Article 309 and 
not under Article 234 of the Constitution. 
These Rules according to him therefore 
were invalid. Secondly it was contend- 
ed that even if those Rules are valid. the 
method of promotion from Munsifs to 
Sub Judges’ posts is not laid down and 
therefore the High Court was quite com- 
petent to evolve a method to make such 
promotions and it is under that method 
that the promotions were made. 

36. What is, however, ignored in 
advancing this argument is that under the 
Rules of 1952 which are made under Arti- 
cle 234 after consultation with the High 
Court and the Public Service Commis- 
sion, the appointments to the category of 
Sub Judges according to the Rules are to 
be made by promotion from Munsifs. The 
term ‘promotion’ and the term ‘selection’ 
are used in the Rules in distinctly two 
different senses. While the selection in- 


volves the consideration of merit and 
ability and not .merely of seniority. 
whereas promotion would ordinarily 


mean promotion on the basis of senior#- 
ty unless of course the record of the offi- 
cer is too bad to consider him for pro- 
motion. It is true that the promotion can 
be made on the basis of merit and ability. 
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but it also -can be made on the 
basis of seniority. If the Rules 
had not made distinction between selec- 
tion pasts and posts to be filled by pro- 
motion it was perhaps possible to con- 
tend that the use of the term ‘promotion’ 
alone would not necessarily mean promo- 
tion by seniority. It may mean promo- 
tion on merit and ability. In that case 
it would have to be considered whether 
in the absence of any rule prescribing 
the method of promotion, that is, whether 
on the ground of merit and ability or on 
the basis of seniority, the High Court 
would be competent to evolve its own 
method of promotion in the absence of 
any rule made in that behalf under Arti- 
cle 235 read with Article 309. We are, 
however, clear that under the Rules of 
1952 Sub Judges’ posts are to be filled 
and we are told were being filled by pro- 
motion from Munsifs on the ground of 
seniority which would mean that Sub 
Judges’ posts were treated as stage higher 
than the Munsifs’ posts and rise to that 
post was on the basis of seniority which 
did not involve any selection. That con- 
clusion finds full support from the two 


notifications of 20-1-1955 referred to 
above. 
37. That apart, we do not think 


that the two notifications of 20-1-1955 are 
invalid because they were issued under 
the proviso to Article 309 and not under 
Article 234. These notifications do not, 
in our view, fall within the purview of 
Article 234 but fall within the ambit of 
Article 235 read with the proviso to Arti- 
cle 309. 

38. Chapter VI of the Constitution 
consists of 5 Articles, 233 to 237. The 
last Article merely provides for the ap- 
plication of the provisions of that Chap- 
ter to Magistrates in the State as they 
apply in relation to persons appointed to 
the judicial service of the State subject 
however to such exceptions and modifi- 
cations as may be specified. The expres- 
sion ‘Judicial Service’ is defined in the 
preceding Article 236 (b) and it means 
service consisting exclusively of perscns 
intended to fill the posts of District Jud- 
ges and other civil judicial posts inferior 
to the posts of District Judge. The three 

Articles, viz.. 233 to 235 are more impor- 
tant and relevant for our purpose. While 
Article 233 relates to the appointment of 
District Judges, the only point which 
must be noted in that Article is that the 
Article uses the terms ‘appointments, 


postings and promotions of District 
Judges.’ 
39. Article 234 according to the 


marginal note relates to recruitment of 
persons other than District Judges to the 
judicial service. The body of the Article, 
however, does not use the word ‘recruit- 
ment’? but uses the words ‘appointment’. 


326 A. P.  [Prs. 39-44] 


We are, however, clear that the word ‘ap- 
point? means initial appcintment. that is 
recruitment and not promotion from one 
lower cadre to another higher cadre. 
Under that Article the eppointments are 
to be made by the Governor of the State. 
But such appointments shall be made 
by him in accordance with the Rules 
made by him in that behalf after con- 
sultation with the State Public Service 
Commission and with the High Court. If 
the word ‘appointment’ is to be under- 
stood as including promotion also, then 
such promotion according to that Article 
shall have to be made by the Governor. 
But admittedly promotions to the posts of 
Sub Judges were made by the High Court 
and not by the Governor. If the posts of 
Sub Judges were to be 7illed by recruit- 
. ment and not by promotion. then under 
that Article the recruiting authority 
would be the Governor, although the 
Rules for such recruitment would be made 
by the Governor in consultation with the 
High Court and the Public Service Com- 
mission. It is however. a common 
ground that appointments to the posts of 
Sub Judges are not made directly like 
District Munsifs but are made by promo- 
tion from the cadre of District Munsifs. 
Such promotions may be on merit and 
ability or may be made by way of pro- 
motion. 

40. It is because of this that we 
find both in the Rules of the Hyderabad 
made under Article 234-as well as in the 
Rules now made by the Andhra Pradesh 
under the same Article a distinction be- 
ing made between initial appointment of 
District Munsifs and the promotion of the 
District Munsifs to the posts of Sub 
Judges. We have already referred to the 
Hyderabad Rules making such distinction. 
The Andhra Pradesh Rules now in vogue 
also make the same distinction. The term 
‘appointed to the service’ is defined in 
Rule 2(2). According to it, a person is 
said to be appointed to service when he 
discharges for the first time the duties of 
a post borne on the cadre of the service 
or commences the probation prescribed 
for members thereof. The term ‘promo- 
tion’ according to Rule 2(14) means the 
appointment of a Judicial Second Class 
Magistrate as a District Munsif or the 
appointment of a District Munsif as Sub 
Judge by the High Court, in accordance 
with the said Rules. 

41. Rule 4(1) and (2) relates to 
-the appointment to the category of Judi- 
cial Second Class Magistrates and District 
Munsifs respectively, whereas Rule 4(3) 
declares that the posts of Sub Judges 
shall be filled by promotion from Dis- 


- trict Munsifs and sub-rule (4) lays down 


that all promotions shall be made on 
grounds of merit and ability. seniority 
being considered only where merit and 
ability are approximately equal. 
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42. It will thus be plain that any 
contention- that the term ‘appointment’ 
used in Article 234 does not only mean in- 
itial appointment to a cadre or recruit- 
ment as the marginal note itself suggests 
but includes prcmotion also from one 
cadre to the other cadre would not be 
correct. Such a contention if accepted 
would take away the power of promo- 
tion which now vests in the High Court 
according to Article 235 and Rule 2 (14) 
of the present Rules and it would then 
remain with the Governor under Arti- 
cle 234 although he may make such 
appointments in accordance with the 
Rules made in consultation with the 
High Court and the Public Service Com- 
mission. 
_ B That such a construction -is 
incorrect would be seen from Article 235 
also. That Article relates to control over 
subordinate Courts. It declares that the 
control over the District Courts and 
Courts subordinate thereto including the 
posting and promotion etc. of the per- 
sons belonging to the Judicial service 
and holding any vost inferior to the post 
of District Judge shall be vested in the 
High Court. It clearly means that the 
promotion of a District Munsif to the post 
of a Sub Judge vests in the High Court 
because the term ‘control’ includes the 
Promotion also. It is because of this Arti- 
cle that Rule 2(14) states that such pro- 
motion shall be given by the High Court. 
Otherwise such a provision in the Rules 
would be inconsistent if the promotions 
are included in Article 234 as is contend- 
ed by the learned Advocate appearing 
for the Respondent. According to Arti- 
cle 234, we have already noticed that if 
promotions are included in the term tap- 
pointment’ appearing: therein, it would 
be the Governor who would be entitled 
to make promotions and not the High 
Court. It would not be possible to read 
into Rule 2(14) any delegation of such 
power by the Governor to the High 
Court. It is not therefore necessary to 
examine whether the power of appoint- 
ment vested in the Governor under Arti- 
cle 284 can be delegated to the High 
Court or to any other authority. The 
true position, however. is that while 
Article 234 applies to initial recruitment 
wherever they are made to the posts of 
judicial service inferior to the post of 
District Judges, in cases of promotion 
from the posts cf Judicial Second Class 
Magistrates to the posts of District Mun- 
Sifs or from the vosts of District Munsifs 
to the posts of Sub Judges, it is Article 
235 that would apply-and it is the High 
Court which is vested with the power of 
effecting such promotions. 

44, That this conclusion is cor- 
rect would further be seen from the 
language used in regard to the procedure 
in making the Rules by the Governor. 
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Article 234 lays down that the appoint- 
ments referred to therein shall be made 
in accordance with the Rules made by 
the Governor in that behalf and made 
after consultation with the Public Ser- 
vice Commission and the High Court. 
Thus not only the appointing authority is 
the Governor under that Article but he 
is also the Rule making authority in that 
behalf, that is to say. to make Rules in 
regard to the recruitment of persons 
other than District Judges to the judicial 
service. Such Rules, however. cannot be 
made by the Governor without consult- 
ing the Public Service . Commission and 
the High Court. Whereas the Rules re- 
ferred to in Article 235 although have to 
be made by the Governor under the pro- 
viso to Article 309 the said Rules need 
not be made in consultation with the 
Public Service Commission and the High 
Court. The control which vests in the 
High Court under Article 235 and which 
includes promotion is made subiect to the 
condition that it does not thereby autho- 
rise the High Court to deal with the per- 
sons belonging to the judicial service and 
holding posts inferior to the posts of Dis- 
trict Judges otherwise than in accordance 
with the conditions of his service pres- 
cribed under the law regulating the con- 
ditions of his service. The law regulat- 
ing the conditions of service indisputably 
has a reference only to the law referred 
to in Article 309. It empowers the ap- 
propriate Legislature to regulate the re- 
cruitment and conditions of service of 
persons appointed to public services and 
posts In connection with the affairs of 
any State. The proviso empowers the 
Governor to make Rules regarding the 
recruitment and the conditions of service 
of persons appointed to such service and 
posts until provision in that behalf is 
made by or under-an Act of the appro- 
priate Legislature. 


45. It is true that Article 309 is 
made subject to the other provisions of 
the Constitution and in so far as it is re- 
Jevant for our purpose it is Article 234 
which would govern Article 309. the re- 
sult of which is that while the Rules in 
regard to the recruitment of the persons 
other than District Judges to the Judicial 
service are to be made by the Governor 
in accordance with Article 234 in con- 
sultation with the Public Service Com- 
mission and the High Court, control over 
subordinate courts including promotions 
vesting in the High Court would be ex- 
ercised in accordance with the law re- 
gulating the conditions of such service 
and until such a law is made under Arti- 
cle 309 by the Rules made by the Gover- 
nor regulating the conditions of such ser- 
vice. What must follow is that the pro- 
motions in subordinate judicial service 
as above can be made by the High Court 
in accordance with Rules made by the 
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Governor under the proviso to Article 
309. Such Rules. according to Article 309 
meed not be made by the Governor in 
consultation with the Public Service 
Commission or the High Court. Conse- 
quently. notifications issued by the Gov- 
ernment of Hyderabad on 20-1-1955 
under the proviso to Article 309 declar- 
ing Sub Judges’ posts as non-selection or 
promotion posts cannot be said to be in- 
valid because it is not made in accordance 
with the terms of Article 234. 


46. In High Court of Calcutta v. 


‘Amal Kumar, AIR 1962 SC 1704 it is re- 


cognised that under Article 235 of the 
Constitution the High Court is the au- 
thority which has the power of promotion 
in respect of persons belonging to the 
State Judicial Service holding any post 


inferior to that of a District Judge. By 
Article 235 the High Court has been 
vested with complete control over the 


subordinate courts. It is also pertinent 
to note that this decision considered the 
Rules made relating to promotion under 
Article 309. This decision therefore sup- 
ports the view which we have taken both 
in regard to the question of promotion 
that it falls within Article 235 and in re- 
gard to law referred to in Article 235 as 
the one coming under Article 309 and not 
Rules made under Article 234. 


47. There is nothing which can be 
Said to be inconsistent with the view 
which we have taken in the case of State 
of West Bengal v. Nripendra Nath. AIR 
1966 SC 447. 

48. The ancestor of Article 234, 
that is Section 255(1) of the Government 
of India Act, 1935, had laid down that the 
Government shall after consultation with 
the Public Service Commission and the 
High Court make rules defining the 
standards oz qualifications to be attach- 
ed by persons desirous of entering the 
Subordinate Civil Judicial Services of a 
province. And the ancestor of Article 235 
viz. Section 255 (3) used the same lan- 
guage when it says that it would not au- 
thorise to deal with any such person 
otherwise than in accordance with the 
Conditions of service prescribed by the 
provisions of the Chapter in which that 
section occurred. This history of Arti- 
cles 234 and 235 lends considerable sup- 
port to our view. 

49. It is true that in Kesava v. 
State of Mysore. AIR 1956 Mys 20, Pad- 
manabhiah, J. observed that: 


“The word ‘appointment’ 
necessari-y mean fresh appointments 
directly from the Bar. Appointments 
referred to in Article 234 must be intend- 
ed to include appointments by direct re- 
cruitment and also appointments by pro- 
motion.” 

The other learned Judge. who wrote a 
separate judgment did not deal with this 


does nof 
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question. With due respect to the learned 
Judge, we find ourselves unable to agree 
with the said observation. The learned 
Judge did not give any reasons to reach 
that conclusion nor did he consider the 
several Articles of the Constitution to 
which we have made reference. Nor did 
he consider the Rules similar to the one 
to which we have made reference. 


50. It is thus cleer that the posi- 
tion of law in regard to the promotion 
from the post of District Munsif to the 
post of Sub Judge was different in the 
two regions until the special Rules for 
Andhra Pradesh State Judicial Service 
were made in 1962 with retrospective ef- 
fect from 1958. According to Hyderabad 
Rules, such promotions were to be made 
on the basis of seniority and in the 
Andhra region on the basis of merit-cum- 
ability. This method ought to have been 
followed in regard to the two regions ac- 
cording to the rules governing them. That 
was possible only when the provisional 
integrated seniority list which was pre- 
pared in 1957 was scrupulously followed. 
We do not experience any difficulty in 
following such a list. Keeping in view 
the common list promotions of Telengana 
personnel could have been made on the 
ground of seniority whereas the promo- 
tion of Andhra Personnel could have 
been made on the ground of merit-cum- 
ability, seniority being considered when 
merit and ability are approximately the 
same. Admittedly this course was not 


at all followed and till 1966 separate pro-° 


motions as narrated above were made in 
the two regions based purely on selec- 
tion and not on promotion in regard to 
Telengana Officers. 


’ 5. It is not doubted that if the 
conditions of promotion from the post of 
District Munsifs to the post of Sub Judge 
in regard to the protected emplovees are 
altered to their disadvantage prior per- 
mission from the Government of India 
ought to have been obtained according to 
the proviso to S. 115(7) of the States Re- 
organisation Act. It was not disputed 
that adopting the method of selection dis- 
carding the mode of promotion on the 
basis of seniority is an alteration made in 
the conditions of promotion of protected 
employees adversely affecting them. It 
was conceded that before Rule 4(3) and 
(4) was introduced in the present Rules. 
no permission under the proviso -to Sec- 
tion 115(7) of the States Reorganisation 
Act was obtained from the Government 
of India. The said rule or the promo- 
tions made .therefore are invalid and not 
effective as against ‘the protected em- 
ployees in so far as their first promotions 
were concerned. 


52. The proviso to Section 115(7) 
of the States Reorgonisation Act lays 
down that the conditions of service ap- 


Sathya Kumar v. State (Ekbote J} 


A. L Re 


plicable immediately before the appoint- 
ed day (1-11-1956) to the case of any per- 
son -referred to in sub-sec. (1) or (2) of 
Section 115 shall not be varied to his 
disadvantage except with the previous 
approval of the Central Government. No 
such permission was obtained. There- 
fore the rule prevalent on 1-11-1956 in 
regard to their promotion could not have 
been varied without such sanction. We 
are supported in our view by the follow- 
ing two decisions of the Supreme Cour€ 
C. A. No. 811 of 1968 decided on 15-4- 
1968 (SC) and CA. No. 409 of 1968 decid- 
ed on 9-4-1969 = (reported in AIR 1970 
SC 143). We took a similar view in W. 
As. Nos. 324 and 436 of 1969 decided on 
14-11-1969 (SC) and in W. A. Nos. 441 and 
442 of 1969 decided on 18-12-1969 (SC). 
53. The promotions so made are 
also bad because there has been viola- 
tion of Articles 14 and 16 of the Consti- 
tution of India. It is well settled that 
equality of opportunity in matters relat- 
ing to employment or appointments 
guaranteed by Article 16(1) is wide 
enough to include all matters relating to 
employment both prior and subsequent 
such as the initial appointment. promo- 
tions ete., Equality of opportunity would 
include promotion to selection posts as 
well as to the promoticn posts on the 
basis of seniority. Equality of op- 
portunity in the matter of promotion 


. Would naturally mean that all employees 


holding posts in the same grade shall be 
equally treated. Once different em- 
ployees belonging to two different regi- 
ons are admitted into a single grade or 
unit of employment, it would not be ad- 
missible to provide different treatment 
between the two sections of opportunity 
for promotion as between officers hold- 
ing different posts in the same grade 
would be an infringement of Article 16, 
as between officers holding posts in dif- 
ferent grades there can be no question of 
equality of opportunity. In other words 
such equality of opportunity. must mean 
equality as between same class of em- 
Ployees and not equality between mem- 
bers of separate independent classes. 
Such equality of opportunity stems from 
the recognition in the Constitution that 
all persons in the service similarly situat- 
ed are entitled to an equal opportunity 
not only in the matter of appointment. 
but in promotion and other conditions of 
Service. If the advancement of an offi- 
cer in the same service is impeded or re- 
tarded by a rule or actian which is found 
to be unjust or unreasonable in so far as 
it results in unequal treatment and pre- 
ference to one class in the same service 
#s against another it would be open to at- 
tack under Article 16 of the Constitution. 
What emerges from the above is that 
where two sets of persons belonging to 
two regions are brought together and a 
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unified cadre is created, then in matters 
relating to promotions from a lower cadre 
to a higher post they must satisfy the re- 
quirements of equality of opportunity 
guaranteed by’ Article 16 of the Consti- 
tution. 


54. The District Munsifs and the 
Munsif Magistrates’ posts were integrat- 
ed into a common service and a provisi- 
onal list of their seniority was prepared 
in 1957. When the source for promotion 
was thus common with a common grada- 
tion list it would be unconstitutional to 
accord different or separate treatment to 
officers belonging to the two regions. 
There was no question of any quota be- 
ing reserved for any region or any ratio 
prescribed between the two sets of offi- 
cers after they were combined into a 
common list. It is abundantly plain that 
by adopting the method of region-wise 
promotions large number of Andhra ofti- 
cers were as a result selected to fill the 
posts which fell vacant in Andhra area 
and as few vacancies had occurred in 
Telengana area, comparatively few offi- 
cers from Telengana area were promoted 
thus causing a big gap between the two 
sets of officers the ratio reaching more 
than 4:1. Thus whether regionwise 
method was followed or the method of 
promotion on the basis of ratio of 2:1 was 
followed as was conceded before us in 
either case it placed in the result some 
members of unified cadre in a more ad- 
vantageous position as against the others. 
Such a treatment is clearly violative of 
the fundamental rights guaranteed by 
Article 16. The High Court could not 
have in law, adopted a method which in 
the result operated to the prejudice of 
some members in the same cadre. The 
basis thus adopted is not approved by the 
Rules, and is not permissible under the 
Constitution. The High Court was bound 
to treat the Andhra Pradesh State as a 
whole and as one unit and make the 
promotions on the basis of the provisi- 
onal and final lists which were prepared 
and in accordance with the rules govern- 
ing the officers in matters 
their promotions irrespective of the fact 
where and in what region the vacancy 
had arisen. 


55. In Ramaswamy v. I. G. of 
Police Mysore, AIR 1966 SC 175 the facts 
were: Under the provisions of the Hyde- 
rabad District Police Act some Sub Ins- 
pectors of Police were after the interview 
by the Board put on the eligibility list 
for the post of Circle Inspectors prepared 
before the States Reorganisation Act 
came into force. As a result of the reor- 
ganisation, some of the Sub-iyspect$rs 
who were in the eligibility list were 
transferred to the State of Mvsore and 
were promoted on ad hoc basis to the 
posts of Circle Inspectors because the 
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permanent incumbents had either gone 
on leave or were on deputation. On 
their return, the ad hoc Circle Inspectors 
were reverted to their substantive posts 
of Sub-Inspectors. It was contended by 
them that they could not have been re- 
verted without first reverting others who 
were juniors to them and that their re- 
version amounted to reduction in rank. 

56. It appears that eligibility lists 
were received in the new State from all 
the States from which areas had been 
transferred to the new State. These lists 
continued to be acted upon as and when 
vacancies arose in the cadre of Circle Ins- 
pectors. Pending integration. promotions 
were made from these eligibility lists ad 
hoc or as they were called ‘out of seni- 
ority’ and continued to be made pending 
integration. . Eventually a provisional in- 
tegrated seniority list of all Sub-inspec- 
tors was prepared in 1958. In 1962 when 
senior Circle Inspectors returned from de- 
putation, some officiating circle inspec- 
tors were reverted. They filed writ peti- 
tion in 1962 contending that even though 
they had been promoted later. they could 
not have been reverted in view of their 
position in the provisional list and that 
that list should have been adhered to and 
those juniors to them in the provisional 
list although promoted earlier -should 
have ‘been reverted. This contention 
was accepted by the High Court and in 
consequence reversions were made in 
accordance with the provisional list. The 
Supreme Court in regard to this decision 
of the High Court observed: 

“We can see nothing in Law which 
prevents the State Government from pro- 
ceeding according to the provisional list 
after such list was prepared. We 
are of opinion that the view 
taken by Mysore High Court in 
the earlier Writ Petitions after the 
framing of the provisional seniority list 
is correct and the State Government 
would be entitled to act on that list sub- 
ject of course to this that if the provisi- 
onal list is in any way altered when the 
final list is prepared, the State Govern- 
ment would give effect to the final list. 
The contention of the petitioners that the 
State Government should have continued 
to make promotions and transfers re- 
gionwise only even after the provisional 
list was made, therefore must fail. It 
may be added that the State Govern- 
ment would be entitled and bound after 
the appointed day to treat the State as 
one whole unit and make such orders of 
transfer as it thought fit, treating the 
whole State as one unit.” 

What is clear from this decision is that 
till the provisional list is prepared. it 
may be permissible to effect promotions 
on the basis of regional list _ prepared 
prior to the reorganisation of State. but 
such promotions would be ad hoc, and 
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would have to be later on adjusted ac- 
cording to the provisional list. Once the 
provisional list, however is made the 
State or the High Court, as ‘the case may 
be, is bound to treat the whole State as 
one unit and must thereafter make pro- 
motions strictly in accordance with the 
provisional list. After the „final list is 
prepared, the State or the High Court as 
the case may be, would give effect to it 
and adjust the interim and provisional 
promotions made during the course of in- 
tegration of services in accordance with 
the final list. 

57. In Mervyn Continho v. Collec- 
tor of Customs Bombay, AIR 1967 SC 52 
and Roshan Lal v. Union of India. AIR 
1967 SC 1889 it was held that recruits 
from both the sources once integrated in- 
to one no discrimination thereafter can 
be made in favour of the recruits from 
one source as against the recruits from 
the other source in the matter of promo- 
tion. Once the direct recruits and pro- 
motees are absorbed in one cadre. they 
form one class and they cannot be dis- 
criminated for the purpose of further pro- 
motion to the Higher grade. The source 
of promotion when only one there can be 
no question of any quota being reserved. 
from two sources. If any such basis is 
adopted, it would amount to denving the 
equality of opportunity under Article 16 
of the Constitution, Punjab State v. 
Lekh Raj, (AIR 1969 Puni 337) takes the 
same view. We have also in Writ Ap- 
peal No. 170 of 1967 (Andh Pra) taken 
a similar view. 


58. We have therefore no doubt 
that the method of promction adopted by 
the High Court was not only inconsistent 
with the prevailing Rules and was also 
inconsistent with proviso to Sec. 115 (7) 
of the States Reorganisation Act, but 
also violated Article 16 of the Constitu- 
tion. The promotions therefore thus 

made were invalid. 


59. Even assuming that the post 
of a Sub-Judge is a selection post even 
in the case of Telengana area, even then 
the method by which promotions were 
made would be violative of Article 16 of 
the Constitution. We have been supplied 
with a statement which indisputably 
shows that the petitioners’ cases were 
not considered on more than one occa- 
sion although they were entitled to be 
considered and it is obvious that if with- 
out considering their cases promotions 
were given to their juniors, then such 
promotions would be invalid as far as 
they are concerned. In “he present case 
as pointed above, although selection was 
the mode adopted but promotions were 
made separately for Andhra and Telen- 
gana regions without treating the State 
as a single unit. Promotions on this 
basis also would therefore be bad. 
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60. The only thing which now re- - 
mains for consideration is as to what re- 
lief can be granted to the petitioners who 
as seniors should have been promoted 
much earlier than the respondents but 
were denied their right and were pro- 
moted subsequently. 

61. In such cases, it is now fairly 
setiled that the High Court in exercise of 
the powers under Article 226 would not 
itself adjust the seniority list according 
to the principles laid down above but 
would ask the authority concerned to ad- 
just the promotions in eccordance with 
the final list and in the light of the law 
discussed above. In case the High Court 
fails to bring the seniority list of Sub- 
Judges in accordance with the above it 
may perhaps be possible for this court to 
effect promotions and adjust the seniori- 
ty list with a view to bring it into accord 
with the final common gradation list. 
That this is so is seen from the following 
decisions. 

62. We have already noted the 
decision reported in AIR 1966 SC 175 
where although promotions of juniors 
were earlier made, when the question of 
reversion came in the High Court and the 
Supreme Court approved of the reversions 
strictly in accordance with ‘the provisi- 
onal list prepared under Part X of the 
States Reorganisation Act. When rever- 
sions can be made on this basis it is 
obvious that the adjustment of seniority 
list in accordance with the final common 
gradation list must have to be made. 

63. AIR 1967 SC 52 at p. 57 per- 
mits such a direction whereby the senio- 
rity will be determined in the manner 
decided by the Court. 

64. In State of Mysore v. Syed 
Mahmood, AIR 1968 SC 1113 after finding 
that ‘the promotion of all junior statistical 
assistants ranking below the seniors who 
were promoted without the cases of the 
seniors being considered were irregular- 
ly made, the Supreme Court held:— 

“In the circumstances the High Court 
issue a writ to the State Government 
compelling it to perform its duty and to 
consider whether having regard to their 
seniority and fitness they should have 
been promoted on the relevant dates 
when officers junior to them were pro- 
moted.” . 

It was further observed in paragraph 5; 

“We are of the opinicn that the State 
Government should be directed at this 
stage to consider the fitness of Syed 
Mahmood and Bhao Rao for promotion 
in 1959. If on such examination the State 


Government arbitrarily refuses to pro- 
mõte them, different considerations 
would arise. The State Government 


would upon such consideration be under 
a duty to promote them as from 1959 if 
they were then fit to discharge the duties 
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of the Higher post and if it fails to per- 
form its duty, the Court may direct it to 
promote them as from 1959.” 

65. To the same effect is another 
decision of the Supreme Court in Civil 
Appeal No. 1004 of 1966 decided on 7-4- 
1969 reported in Notes of Supreme Court 
Cases, page 16 

66. In the light of these decisions, 
this Court can direct the High Court to 
consider the fitness of the petitioners for 
their promotion on the dates when juniors 
to them were in fact promoted. The High 
Court would upon such consideration. 
promote them as from the dates when 
they were entitled to be so promoted ac- 
cording to the Rules governing them. We 
have no reason to suppose that the High 
Court will not consider and decide their 
eases in the light of what is stated above. 
We cannot therefore without providing 
an opportunity to the High Court proceed 
to decide their places in the seniority 
list of Sub-Judges. 

67. It was however, contended by 
the learned Advocates appearing for the 
respondents that there has been enorm- 
ous delay on the part of the petitioners 
to approach this Court. The petitioners 
therefore are not entitled to a writ, the 
fssue of which is discretionary. 


68. In any limitation on the 
powers of a Court to issue a Writ is as- 
serted, such a limitation would be found 
either in the broad principles which 
govern the issue of writs in England or 
the limitations contained in Article 226 
or the limitations contained in the other 
provisions of the Constitution. How- 
ever, in India. as in England, there are 
certain limitations which the Courts 
have put on themselves because the re- 
medies provided by the writs are extraor- 
dinary remedies. The Courts will not 
ordinarily issue a writ in favour of a per- 
son who is guilty of delay which is un- 
explained. The cases dealing with delay 
or laches, however, are not consistent 
nor do they indicate any coherent pat- 
tern. There are cases in which it has 
been held that delay may be a ground 
for refusing relief, but in which delay 
has been condoned, the Court indicated 
fits displeasure by making no order as to 
costs. No hard and fast rules. however, 
can be laid down in this behalf. It is a 
matter which has to go into consideration 
as the remedy is discretionary. If the 
delay is properly explained or there are 
circumstances in which the question of 
delay would not assume importance. the 
delay would not be permitted to stand in 
the way of the exercise of the power 
under Article 226 and thereby affecting 
fairness and justice. It has been” said in 
some cases that relief cannot be refused 
on the ground of delay where fundamen- 
tal rights are concerned. It is in this 
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background that we have to consider 
whether there has been delay. and if 
there has been delay, whether it has been 
Properly explained. 
69.. The petitioners made repre- 
sentation to the High Court in 1964. The 
High Court thereafter started making 
promotions on the basis of the provision- 
al and final lists from 1966 onwards. It 
was proper for the petitioners to have 
approached the High Court first and 
leave the decision of their grievances to 
the High Court. Although the High 
Court redressed one of their major grie- 
vance of not following the provisional 
list and depriving them of their funda- 
mental right. the High Court did not 
read just the seniority list with a view 
to bring it in accord with the law in 
force. It is only after waiting for some 
time that the petitioners have come to 
this Court by way of this Writ Petition. 
It is not clear from the record whether 
any reply was given by the High Court 
to the petitioners after considering their 
representation. It cannot be in doubt 
that time spent in proper departmental 
representations or proceedings is a good 
fround to condone the delay. 
_ 70. It is evident from their peti- 
tion that they are not challenging the 
further promotion which some of the res- 
pondents have earned as District Judges. 
They had also been fair in not asking for 
any other relief against the other respon- 
dents who still continue to be Subordi- 
nate Judges and before whom the peti- 
tioners ought to have been promoted. 
Nhat all they are asking in the writ peti- 
tion is to re-adjust the seniority list of 
Sub Judges reflecting the true position of 
law and showing as if promotions 
were madé in accordance with the provi- 
sional and final lists. The list of sub- 
ordinate Judges was not before us. We 
are not sure as to when it was made. It 
is, however common knowledge that the 
list is subject to changes as and when 
such changes are called for. The ad hoc 
or out of seniority promotions made dur- 
ing the integration of services, it is al- 
ready seen have to be adjusted in the 
light of the final list. The final list was 
published in the later part of the wear 
1966. It is only after the grievances of 
the petitioners were not fully redressed 
that they have approached this Court. The 
position in which the Subordinate Judges 
are placed and in the circumstances of 
the case, we do not think that this is a 
case which should be dismissed merely 
on the ground of delay. It is difficult to 
hold the petitioners guilty of laches. Any 
refusal to redress their grievance even to 
the extent they are now asking would 
only mean perpetuation of injustice 
which has already been caused to them 
and we do not think ‘the High Court 
would like to take such a view. It in- 
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volves not ordinary rights of seniority 
but as seen above involves questions of 
fundamental rights and it would be in 
the fitness of things that the seniority 
list is adjusted in the light of what is 
stated above. After all the next stage of 
promotion is to the- pasts of District 
Judges which promotion can be earned 
only on the basis of merit-cum-ability. 
Whatever may be the place of a Sub 
Judge in the common seniority list. while 
effecting promotions all deserving cases 
have necessarily to be considered. In 
these circumstances, we do not think that 
we can give effect to the contention bas- 
ed on the ground of delay. 


71. In a petition for certiorari 
where the order in this case the promo- 
tions ordered complained of is manifest- 
ly erroneous or without jurisdiction or 
affects fundamental rights, this Court 
would be loath to reject the petition sim- 
ply on the ground of delay. This is so 
particularly when there are no means 
for the petitioners to really know as to 
on what basis promotions were made 
and as to why they were not promoted. 
In the context it should not be forgotten, 
that they are subordinates to the High 
Court in administrative matters and 
usually they would not like to rush to the 
Court unless of course they are in 
possession of facts which compel 
them to adopt this course. This is not a 
case where ' because of the delay third 
parties’ intérests have intervened or the 
persons now affected would be placed in 
a position where they would not have 
been placed if delay was not caused in 
prosecuting the petition. No inconsis- 
tent legal or equitable situation has ari- 
sen because of delay or laches on the part 
of the petitioners which cannot be ignor- 
ed. The Court cannot .be precluded from 
rectifying an injustice 
the petitioners did not move in the mat- 
ter earlier. 


72. It was contended by Sri P. A. 
Chowdary, the learned counsel for the 
respondents, that the petitioners are not 
members of the judicial service at all. 
His contention was that when they were 
appointed during the time when H. E. H. 
the Nizam was the Ruler, they were his 
personal servants and after the Police 
action when Hyderabad became part of 
India, H. E.H. the Nizam lost his-powers 
and along with him all the members of 
the judicial service would be deemed to 
have gone. Although there was subse- 
quently Government of Hyderabad which 
was a part B State under the Constitu- 
tion, that State also was abolished and 
consequently the petitioners along with 
the other members of the judicial service 
would be deemed to have ceased to be 
government servants. If at all they were 
entitled to be added only after all the 
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members of the Andhra Judicial Service 
are included in the seniority list. We do 
not find any substance in:this conten- 
tion. It is not, in our view. necessary to 
deal with the several steps showed in tha 
argument. It is enough to say that Part 
X of the States Reorganisation Act gives 
power to the Government of India to allot 
the employees of the former Government 
of Hyderabad to the reorganised States. 
In exercise of such power, the members 
of the judicial service were allotted as 
is mentioned above to the State of Andhra 
Pradesh Judicial Service. In exercise of 
the powers under Section 115 of the 
States. Reorganisation Act. the pro- 
visional and final lists were prepared in 
which the petitioners ranked very much 
Senior to the respondents. It is therefore 
futile to. argue that they are not mem- 
bers of the judicial service or even if 
they are, they have to rank below the 
mémbers of the judicial service from 
Andhra. Any such argument can be ad- 
vanced only completely ignoring Part X 
of the States Reorganisation Act. 


73. We are also not impressed 
with the argument advanced by some of 
the respondents that they were not serv- 
ed with the provisional list which would 
have enabled them to put forth their 
grievances. We have already noticed 
from the record that the names of the 
respondents were included in the provi- 
sional list only after 1-11-1956 and after 
the inclusion of their names the list was 
served upon them. It is curious that in 
the face of this record, they should have 
chosen to raise such a plea. 


44, Since no other contention was 
raised, we would allow the writ petition 
and issue a Writ of mardamus directing 
the High Court to consider the cases of 
the petitioners in the light of what is 
stated above for the purrose of re-adjust- 
ing the common seniority list of sub- 
judges. In the circumstances of the case, 
however, we leave the parties to bear 
their own costs. Advocate’s fee Rs. 100/-. 

Petition allowed. 
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ery RAO, J. 
Medam Sankaranarayana, Petitioner 


v. Gaddala ‘Triupathi Rao and others, 
Respondents. 


Civil Revn. Petns. Nos. 1180 and 
1181 of 1969, D/- 30-1-1970, from order of 
Addl. Sub J. Kurnool, D/- 7-7-1969. 

Civil P. C. (1908), O. 1, R. 10 —= 
Ffesh applications for amendment of 
plaint and addition of parties are not 
barred by O. 9 R. 9 even if earlier applis 
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cations for those purposes 
restoration have been dismissed. (X- 
Ref: Civil P. C. (1908), O. 6, R. 17; O. 9 
R. 9; S. 141) (Case law discussed). 
- (Paras 11, 10) 
Applications for amendment of plaint 
or addition of parties are interlocutory 
and not “proceedings in Civil Court” 
contemplated by S. 141. Hence bar under 
R. 9 cannot be made erie to such 
applications by invoking S. 1 
Ria 11. 10) 


Cases Referred: Chronological Paras 
(1957) AIR 1957 Andh Pra 898 (V 44) = 
1955 Andh WR 880, Ramanna v. 
Nagabhishanam 8. 9 
(1941) AIR 1941 All 101 (V 28) = 
ae = LJ 63 (FB), Maha Ram v. 


Har 
Perii AIR 1942 All 85 (V 29) = 
1941 All LJ 595, Ram Gopal v. 
Shanti Lal 
(1927) AIR 1927 Cal 534 (V 14) = 
ILR 54 Cal 405, Sarat Krishna z 
Bose v. Bisweswar Mitra 7.8, 9 
(1926) AIR 1926 Cal 773 (V 13) = 
ILR 53 Cal 679, Basaratulla Mean v. 
Reazuddin Mean 
(1895) ILR 17 All 106 = 22 Ind 
App 44 (PC), Thakur Prasad v. : 
Fakirullah 7, 9 

R. V. Subbarao. for Petitioner: C. 
Sadasiva Reddy, for Respondents. 

ORDER: An interesting question of 
Jaw is raised in these two revision peti- 
tions. 

2. It arises in the following man- 
ner: The plaintiff in O. S. 50/67 on the 
file of the Subordinate Judge’s Court, 
Kurnool filed two petitions I. A. Nos. 227 
and 228 of 1968 the. former for amend- 
ment of the plaint and the latter to add 
some more parties as defendants to the 
suit. On 12-7-68 they were dismissed for 
default, for the non-appearance of the 
plaintiff. Thereupon, he invoked the 
provisions of Order 9 Rule 9 C. P. C. to 
his aid and filed on 3-9-1968 I. A. Nos. 347 
and 348 for setting aside the orders of 


8, 9 


dismissal for default in the earlier apnli-* 


cations They, however, met with the 
same fate. Once again the plaintiff filed 
I. A. Nos. 537 and 538 of 1968, one for 
adding parties and the other for amend- 
ing the plaint. The Additional Subordi- 
nate Judge, Kurnool dismissed those two 
petitions holding that the third batch of 
petitions on the same subiect matter 
would not arise and could not be enter- 
tained in view of the fact that I. A. Nos. 
347 and 348 had been rejected on merits. 
Agerieved by this dismissal the plaintiff 
has brought the matter to this court in 
these two revision petitions. 


8 In the first place Sti R. V. 
Subba Rao, appearing for the petitioner 
contended that neither Section 11 of the 
Civil Procedure Code nor any principle 
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of constructive res judicata could apply 
to these cases because none of the earlier 
petition filed on the first occasion had 
been decided on its merits. This is an 
obvious proposition and Sri Sadasiv 
Reddy Learned Counsel for the. respon- 
dent did not dispute this. There is no 
bar of res judicata to the entertainment 
of the latest set of applications. 

4. But then, Sri Sadashiv Reddy. 
submitted that the petitioner chose ta 
invoke the procedure . iria _ under 
Rule 9 of Order 9. C. P. C., ap- 
plications for setting aside “the earlier, 
orders of dismissal for default and he has 
no right to bring fresh applications in 
respect of the same reliefs. He relied on 
the language of Order 9 Rule 9(1) which 
is in the following terms:— 

ere a suit is wholly or partly 
dismissed under Rule 8. the plaintiff shall 
be precluded from bringing a fresh suit 
in respect of the same cause of action. 
But he may apply for an order to set the 
dismissal aside, and if he satisfies the 
court that there was sufficient cause for 
his non-appearance when the suit was 
called on for hearing, the Court. shall 
make an order setting aside the dismissal 
upon such terms as to costs or otherwise 
as it thinks fit. and shall appoint a day 
for. proceeding with the suit.” 
It is to be noted that this provision ap- 
plies only to suits. But the learned 
counsel refers to Section 141 C. P. C. 
which saysi— 

“The procedure provided in this code 

in regard to suits shall be followed, as 
far as it can be made applicable, in all 
proceedings, in any court of civil juris- 
diction.” 
Basing his argument on this provision 
Sri Sadasiv Reddy urged that since ap- 
plications for amendment and addition of 
parties are proceedings in a court: of 
Civil Jurisdiction the bar’ contained in 
Order 9 Rule 9 should apply to them also. 
The applications in I. A. 227 and 228 for 
amendment and for addition of parties 
were earlier dismissed for default and. 
therefore, by virtue of the bar contained 
in the first part of Rule 9 the petitioner 
was precluded from bringing fresh ap- 
plications for the same reliefs. Since 
the later part of the Rule permitted the 
petitioner to file an application for sett- 
ing aside the dismissal he availed himself 
of the remedy and is now precluded 
from filing fresh applications for the 
original reliefs. 


5. Though at the first glance this 
argument appears to be plausible. on a 
closure scrutiny it does not appear to be 
well-founded. The application of Order 9 
Rule 9 CPC is expressly limited ‘to suits. 
Unless by virtue of Section 141 its scope 
is extended to petitions like those for 
amendment and for addition of parties, 
the bar under Rule 9 cannot be applied 
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to such proceedings. It is thus necessary 
to find out the. exact scope of Section 141 
CPC. The crucial words that are to be 
construed are: “all proceedings in any 
court of Civil Jurisdiction.” The learned 
counsel for the respondent contends that 
all proceedings of whatever nature they 
may be, if they are in a civil court. come 
‘within the purview of these words. He 
however, rightly concedes that execution 
proceedings are not “proceedings in any 
court of Civil Jurisdiction.” within the 
meaning of Section 141 C. P. C. That is 
well established and there is no dispute 
about it. Execution proceedings are ex- 
cluded from the scope of Section 141 
presumably for the reason that Order 21 
contains a self-contained procedure for 
all execution matters. The very words 
“proceedings in anv court of Civil Juris- 
diction.” would imply ‘proceedings of 
original nature.’ It is to be noted that 
proceedings of interlocutory mature are 
provided for separately in the Code. For 
instance, applications for amendments are 
provided in Order 6 Rule 17 C. P. C. 
Similarly provision is made for addition 
of new parties in O. 1 Rule 10 C. P. C. 
and steps taken in that behalf are govern- 
ed by those specific provisions. Section 
141 is only included in the scheme of the 
Code, for the purpose of enabling the 
adoption of the procedure prescribed for 
conduct of suits, also to proceedings of 
original nature, for which there is no 
prescribed procedure. Such matters are 
independent proceedings and originate in 
‘themselves, while interlocutory applica- 
cations arise in the course of original 
suits or proceedings, which do not require 
elaborate procedure fixed for them. 


6. The learned author Mulla in 
his well known commentary on the 
C. P. C., 13th Edition at rage 537 express- 
ed the same view in the following terms: 


“The proceedings spoken of in this 
section refer to original matters in the 
nature of suits, such as proceedings in 
probate, guardianship and so forth and 
do not include execution. and other pro- 
ceedings which do not originate in them- 
selves but spring out from a suit or from 
some other proceedings or which arise in 
connection therewith.” 


Petition for probate, guardianship and 
similar petitions are initated by filing 
original petitions and they go through 
practically the same procedure as pres- 
cribed for suits. Since they are not se- 
parately dealt with in the Code Section 
141 enables the procedure prescribed for 
suits to be adopted to such proceedings. 
Interlocutory applications which are not 
of original nature need not go through 
such elaborate procedure. Besides. they 
are specifically dealt with in different 
provisions of the Code. It is therefore. 
reasonable to come to the conclusion that 
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only proceedings of original nature are 
taken into account under Section 141 
C. P. C. 

7. The same view was taken by a 
Division Bench of the Calcutta High 
Court in Sarat Krishna Bose v. Biswes- 
war Mitra, ILR_54 Cal 405 = (AIR 1927 
Cal 534). The following passage at page 
410 states their view. 

“An elaborate research into the his- 
tory of Section 141 and an exhaustive 
analysis of the case law bearing on it 
will be found in the recent judgment of 
Page J., in Basaratulla Mean v. Reazuddin 
Mean, ILR 53 Cal 679 = (AIR 1926 Cal 
773). Now amidst the hopelessly conflict- 
ing mass of judicial decisions which have 
clustered round Section 141 and Section 
647 which stood in its place before. the 
solid bed-rock on which it is safe to take 
one’s stand is the decision of the Judicial 
Committee in Thakur Prasad v. Fakirul-. 
lah, (1895) ILR 17 All 106 (PC). Their 
Lordships’ decision makes it perfectly 
plain that the section does not apply to 
applications for executicn, but only to 
‘original’ matters in the nature of suits 
such as proceedings in probates, guardi- 
anships and ‘so forth’. 

The expression ‘so forth’ must, in my 

opinion, be read as meaning proceedings 
ejusdem generis with the instance that. 
precede it, and include such proceedings 
as in divorce. in insolvency. for succes- 
sion certificates and the like and the ex- 
pression ‘original matters’ in my opinion 
confirms that view as meaning matters 
which originate in themselves and not 
those which spring up from a suit or 
from some other proceedings or arise in 
connexion therewith.” 
The Privy Council in (1895) ILR 17 All 
106 (PC) held that S. 647 C. P. C. 1882 
which corresponds to Section 141 of the 
Code. 1908, did not make Section 373 of 
the older Code applicable to execution 
proceedings. The Board observed as fol- 
lows, while holding so: 


“It is not suggested thet Section 373 
eC. P. C. would by its own force apply to 
execution proceedings. The suggestion is 
that it is applied by force of Section 647. 
But the whole of Chapter 19 of the Code 
consisting of 121 Sections is devoted to 
the procedure in execution and it would 
be surprising if the framers of the code 
had intended to apply another procedure, 
mostly unsuitable. by saving in general 
terms that the procedure for suits should 
be followed as far as applicable. Their 
Lordships think that the proceedings 
spoken of in Section 647 include original 
matters in the nature of suits such as 
proceedings in probates, guardianship and 
s@ forth and do not exclude executions.” 
Thus. the Privy Council also held that 
Section 647 of the Code of 1882 included 
only original matters like proceedings in 
probate, guardianship and so forth. 
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8. A Division Berich of the Allaha- 
bad High Court in Ramgonal v. Shanti 
Lal, AIR 1942 All 85 followed the decision 
of the Calcutta High Court in ILR 54 Cal 
405 = (AIR 1927 Cal 534). The question 
before the Allahabad High Court was 
whether proceedings under Section 144 
C. P. C. were also proceedings contem- 
plated by Section 141 C. P. C. Bajpai J.. 
delivering the judgment of the Court ob- 
served at page 88: 

“It was then said on behalf of the 
opposite party that by reason of Section 
'141 C. P. C. the procedure provided in 
the Code in regard to suits shall be fol- 
lowed as far as it can be made applic- 
able in all proceedings in any court of 
Civil Jurisdiction, but it does not follow 
therefrom that Sch. 2 C. P. C. becomes 
applicable to proceedings under Section 
154 by reason of the provisions of Section 
141 C. P. C. In this connection’ we can- 
not do better than quote what was said 
by Mukerji J., in ILR 54 Cal 405 at p. 410 
= (AIR 1927 Cal 534 at p. 535).” 

After extracting the passage from 
Mukerji Js. judgment {which I have al- 
ready set out) the learned Judge said: 

“Section 141 C. P. C. therefore. does 
not help the opposite party” This court 
itself expressed a similar view in Rama- 
nna v. Nagabhushanam, 1955 Andh WR 
880 = (AIR 1957 Andh Pra 898). The 
question there was whether when an ap- 
plication, made to a Civil Court to make 
a complaint of an offence falling under 
Section 195 (1) (b) or (o. Cr. P. C., is 
dismissed for default, an application to 
set aside the dismissal under Order 9 Rule 
9. C. C., is competent. Viswanatha 
Sastry J; held that: 

“The absence of the application on 
the date fixed for hearing is no ground 
for dismissing the application for default 
and if an application is so dismissed, 
there is nothing like the rule of res iudi- 
cata or a provision similar to Order 9 
Rule 9 C. P. C.. to debar a fresh applica- 
tion.” 

In the course of the Judgment the learn- 
ed Judge observed: 

“Section 141 C. P. C. applies only to 


original proceedings in the nature of 
suits, such as, for example, probate and 
guardianship proceedings. It has been 


held both by the Judicial Committee and 
by the High Courts that Section 141 ©. 
P. C., does not authorise the restoration 
of an execution petition dismissed for de- 
fault the remedy of the decree holder be- 
ing to file a fresh petition. Therefore. it 
cannot be contended ‘that Section 141, 
Civil Procedure Code applies to all pro- 
ceedings initiated in a Civil Court irres- 
pective of their true character.” . 
All these decisions take one vitw and 
construe the scope of Section 141 C. P. C. 
as limited to proceedings of original 
nature. 
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ror Sri Sadashiv Reddy, however, 
relied on a Full Bench decision of the 
Allahabad High Court in Maha Ram v. 
Harbans, AIR 1941 All 101 (FB). In this 
case the question arose whether Schedule 
2 to the C. P. C. applies to proceedings 
under Section 271 of the Agra Tenancy 
Act (3 of 1926) which was pending in a 
Civil Court. The Full Bench held that 
the Civil Court had jurisdiction to refer 
an issue under Section 271 to arbitration. 
While so holding the Court observed that 
Section 141 C. P. C. applies to all pro- 
ceedings in any Court of Civil Jurisdic- 
tion and is not restricted to original pro- 
ceedings. There is also nothing in Sche- 
dule 2 C. P. C. to justify an inference 
that its provisions do not apply to proceed- 
ings in Civil Court under Section 271. 
Hence, Schedule 2 clearly applies to the 
aforesaid proceedings by virtue of Sec- 
tion 141 Civil Procedure Code. Conse- 
quently, the Civil Court has jurisdiction 
to refer an issue submitted to it under 
Section 271 to arbitration and its finding 
based upon the award in arbitration is 
therefore valid and the revenue Courts’ 
decree based on that finding is perfectly 
legal. While doing so the Full Bench 
tried to explain away the decision of the 
Privy Council in Thakur Prasad v. Faki- 
rullah, (1895) ILR 17 All 106 (PC) and 
distinguish the decision of the Calcutta 
High Court in ILR 54 Cal 405 = (AIR 
1927 Cal 534). It is no doubt true that 
the aforesaid observations were made by 
the learned Judges in their judgment. 


But, it should be noted that the actual 
circumstances of the case before the Al- 
lahabad High Court were not inconsis- 
tent with the construction laid on Sec- 
tion 141 in the decisions relied on by me. 
In that case a suit under Sec. 44 of the 
Agra Tenancy Act was pending. The 
contention was that the Munsif had no 
Taeng to refer the issue submitted 
to him to arbitration and that. therefore. 
his finding. based upon Arbitrator’s 
Award, was invalid and that the provi- 
sions of Schedule 2 C. P. C.. which relate 
to arbitration in a suit are not applicable 
to proceedings in a civil Court where an 
issue had been referred by the revenue 
Court under Section 271 of the Agra 
Tenancy Act. Undoubtedly the suit as 
well as the arbitration proceedings are 
proceedings of original nature. I do not, 
therefore, think that the circumstances 
of the case on which the conclusion was 
arrived at by the Full Bench in the 
aforesaid decision are inconsistent with 
the principle laid down by the aforesaid 
decisions on which I relied. 


In any case, with respect I would 
like to follow the view expressed in ILR 
54 Cal 405 = (AIR 1927 Cal 534); AIR 
1942 All 85 and that of this Court in 
1955 Andh WR 880 = (AIR 1957 Andh 
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Pra 898) in preference to the observa- 
tions made in AIR 1941 All 101 (FB) 
(supra). It is important to note that the 
_Allahabad High Court itself in its later 
decision in‘ AIR 1942 All 85 took a dif- 
ferent view from the Full Bench. The 
Privy Council also laid down the proposi- 
tion in general terms’ which was follow- 
ed by the above three decisions. 


10. The applications for amend- 
ment of pleadings and for addition of 
parties, are only interlocutory matters 
and are not proceedings of original nature. 
I am therefore, of the view ‘hat such 
applications are not ‘proceedings in Civil 
Court’ within the meaning of Section 141 
Civil Procedure Code. 


11. In this. view the bar contain- 
ed in the first part of Rule 9 of Order 9 
C. P. C., does not apply to the two peti- 
tions filed by the petitioner. though simi- 
lar applications had been earlier dismiss- 
ed for default. These applications, there- 
fore, are maintainable. The fact that the 
petitioner had earlier adopted the reme- 
dy of filing applications for setting aside 
the orders of dismissal for default would 
not affect the merits of the case. 
_ 12 The result is. the lower court 
is wrong in dismissing L A. 537 and 538 
without going into their merits. I. there- 
fore, allow the two revision petitions and 
direct the lower Court to restore the two 
applications to file and dispose them of 
on their merits. In the circumstances of 
the case I make no order as to costs. 
Revision petitions allowed. 
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L. Rama Goud (died) per L. Rs. 
Gopinath and others, Appellants v. Raju 
Bai and others, Respondents. 


A. A. O. No. 361 of 1966 and C. M. P. 
Nos. 16498, 17299 and 17300 of 1969 and 
92 of 1970, D/- 2-1-1970 against order of 
Dist. J. Karimnagar, D/- 20-1-1966. 


(A) Civil P. C. (1908), S. 48 — The 
question whether an execution application 
is finally disposed of has to be decided on 
a consideration of the circumstances 
under which it is disposed of and not by 
the nomenclature ‘closed’, ‘struck off’ or 
‘dismissed’ used by the Court. (Para 3) 


(B) Civil P. C. (1908), S. 48 — Dis- 
missal of an execution application for de- 
fault of decree-holder in paying process 
fee terminates proceedings finally and a 
subsequent application for the same pur- 
pose will be a ‘fresh application’ and barr- 
ed by limitation if made beyond the pres- 
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cribed period. AIR 1933 Mad aN (FB), 
Rel. on.-AIR 1963 AP 1 (FB), F 
oe 3, 9) 
(C) Civil P. C. (1908), O. 21 Rule 57 
(Andhra Pradesh) — When execution ap- 
plication is dismissed for default of de- 
cree-holder in paying process fee the 
Court is bound under the rule to order 
ceasing of attachment. Direction to con- 
tinue attachment in such a case becomes 
without jurisdiction and can be ignored. It 
does not save limitation for a subsequent 
execution application. AIR 1930 Mad 
414; (1911) ILE 38 Cal 482, Rel. on. AIR 
1966 Andh Pra 634, Foll; ILR (1955) 
Hyd 471 and AIR 1951 SC 447, Dist. 
(Paras 4, 6) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 Andh Pra 1 (V 50) = 
1962-2 Andh LT 179 (FB), Venkata 
Rama Reddy v. Buchanna 
(1960) AIR 1960 Andh Pra 634 (V 47) = 
1960 Andh LT 666, K. Kangayya v. 


J. Reddeyya 5 
(1955) ILR (1980). Hed its eneglehand 
Chandmal. v. 6 
(1951) AIR 1951 “SC 447 “(V3 38) = 
1951 SCR 572 Pashunatinath 
Malia v. Deba Prosanna 
(1933) AIR 1933 Mad 418 (V 20) = 
ILR 56 Mad 490 (FB), T. Sundaram- 
ma v. Abdul Khader 
(1930) AIR 1930 Mad 414 (V 17) = 
120 Ind Cas 863, Seshayva v. 
Sattiraju Z 
(1911) ae 38 Cal 482 =. 15 Cal 
WN 428, Namuna Bibi v. Rosha 
Mich” 


_. _K. Pratapreddy for G. Ramakrish- 
niah, for Appellants; V. Madhava Rao, 
for Respondent No. 4. 

KRISHNA RAQ, J.: This appeal is 
filed by a decree-holder against an 
order dismissing his execution petition as 
barred under Section 48 C. P. C. having 
been filed beyond 12 ‘years from the 
date of the decree. >` 


2. The main point for considera- 
tion in this appeal is whether the unre- 
istered execution petition filed on 2-11- 
1963 is barred by the 12 vears rule under 
Section 48 C. P. C. The decree under 
execution was passed on 11-4-1936 and 
hence the period of 12 years expires by 
11-4-1948. But the execution of the decree 
was stayed for a certain period and it is 
common ground that if the period during 
which execution is stayed is taken into 
account, the previous execution petition 
which was within time. is E. P. 4/51. The 
said execution petition was dismissed on 
8-11-1960 for the default of the decree- 
holder as he failed to pay the sale batta. 
The main point argued on behalf of the 
appellant-decree-holder is that the pre- 
vious EP. P. 4/51 was not finally disposed 
of but that its dismissal on 3-11-1960 was 
only for statistical purposes, that the unre- 
gistered execution petition in question 
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should be regarded as one for continua- 
tion of the earlier E. P. 4/51, and that it 
is not a fresh application for execution 
as contemplated by Section 48 C. P. C. 
The Court below having dismissed the 
previous execution petition on 3-11-1960 
for non-payment of batta, made a fur- 
ther order that the attachment will con- 
tinue. On the strength of this direction 
to continue the attachment it is strenu- 
ously contended on behalf of the decree- 
holder that the court did not intend to 
dispose of the execution petition finally 
though it was expressly stated as having 
been dismissed for the default of the 
decree-holder in paying the sale batta. 
On the other hand. it is contended on be- 
half of the judgment-debtor that ‘the 
order dismissing the previous execution 
petition for the decree-holder’s default 
operates as a final disposal of the execu- 
tion petition and that is not open to the 
decree-holder to regard the subsequent 
execution petition either as a revival or 
a continuation of E. P. 4/51. notwith- 
standing the order of the court below that 
attachment was continued. Hence the 
decision in this appeal turns upon the pro“ 
per interpretation to be given to the 
order passed on the previous E. P. on 3- 
11-1960. 

3. Under Section 48 C. P. C. no 
order for execution of a decree shall be 
made upon any fresh application present- 
ed after the expiration of 12 years from 
the date of the decree sought to be ex- 
ecuted. The scope of the expression 
“fresh application” has now been fairly 
well settled by numerous decisions of 
the High Courts and it would be futile to 
make a detailed reference to the same. 
The principle which is accepted is that if 
the previous execution petition which 
was within time was not finally dis- 
posed of but merely closed or struck off 
for statistical purposes, the subsequent 
application for execution, though filed 
beyond the period of 12 years, is regard- 
ed as an application merely to continue 
or to revise the previous application. The 
question whether a previous application 
for execution was finally disposed of or 
not depends upon the circumstances 
under which the application is disposed 
of. In other words, the nomenclature 
employed by the courts in disposing of 
the execution petition, e. g. ‘closed’, 
‘struck off’ or ‘dismissed’, is not the de- 
termining factor but the question has to 
be decided on a consideration of the cir- 
cumstances under which the execution 
petition is disposed of. It is not however 
necessary for the purpose of this case to 
consider the various cases in which it 
was held that the disposal of an execution 
petition was only for a statisti¢al pur- 
pose. So far as the case on hand is con- 
cerned, the question is. what is the ef- 
fect of the order passed by the court, on 
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the previous execution petition? It is 
now settled by the authority of the Full 
Bench decision of the Madras High Court 
in Sundaramma v. Abdul Khader, AIR 
1933 Mad 418 = ILR 56 Mad 490 (FB) 
that if an execution petition is dismissed 
for the default of the decree-holder in 
payment of Batta, it amounts to a final 
disposal of the petition in which case 
there is no question of such an applica- 
tion being either continued or revived by 
a subsequent application. This view has 
been followed by this Court in Venkata 
Rama Reddy v. Buchanna, AIR 1963 
Andh Pra 1 (FB) in which it was held 
that once an execution petition is dis- 
missed for default of the decree-holder 
in paying the process fee. it terminates 
the execution proceedings finally and a 
subsequent application for the same pur- 
pose will constitute a ‘fresh application’ 
within the meaning of Section 48 C. P. C. 
and there is no question of continuing or 
reviving the petition which has been 
finally and properly dismissed. Applying 
this principle, there can be no doubt 
that | the order of the Court below dis- 
missing the previous execution petition 
on the ground that the decree-holder did 
not pay the batta amounts to a final 
order and not one passed merely for 
Statistical purposes. z 


4, The next question which re- 
mains for consideration is as to what is 
the effect of the direction of the court 
while dismissing the execution petition 
for the above reasons stating that the at- 
tachment should continue. Reference 
may be made at this stage to the provi- 
sions of Order 21 Rule 57 as applicable 
Be eens Pradesh at the relevant point 
of time: 


57 (1) “Where any property has been 
attached in execution of a decree and the 
Court hearing the execution application 
either dismisses it or adiourns the pro- 
ceedings to a further date. it shall state 
whether the attachment continues or 
ceases: Provided that when the Court 
dismisses such an application by reason 
of the decree-holder’s default the order 
shall state that the attachment do cease.” 
It is seen from the above Rule that when 
a court passes a proper order dismissing 
an execution petition for default of the 
decree-holder, the consequential order 
which the court is bound to pass is that 
the attachment ceases. In other’ words. 
when the court passes an order dismiss- 
ing an execution petition for the default 
of the decree-holder, the only proper and 
legal order which the court can pass is 
that the attachment shall cease. There 
is no discretion left in the court to con- 
tinue the attachment notwithstanding 
the dismissal of the execution petition. 
We have therefore no hesitation in re- 
garding the order of the court below to 
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continue the attachment as one passed 
without jurisdiction contrary to the 


plaint and mandatory provisions of the 
Rule. It is therefore not permissible for 
the decree-holder to place reliance upon 
such an order which has no legal effect. 
in support of his contention that as ‘the 
court wanted to continue the attachment. 
it did not intend to dismiss the execu- 
tion petition. We do not agree that this 
is the correct approach for interpretation 
of the order passed by the court below. 
The proper interpretation of the order in 
our view, is that when the court passed 
a proper order dismissing the execution 
petition for default of the decree-holder. 
it results in certain legal consequences. 
namely, the termination of the final dis- 
posal of the execution petition. In such 
a case. it is not open to the court to pass 
a valid order continuing the attachment. 
It follows therefore that the direction to 
continue the attachment should be ignor- 
ed as of no legal effect. This view recel- 
ves support from the following authori- 
ties. In Seshayya v. Sattiraiu, AIR 1930 
Mad 414 it was held. following the deci- 
sion of the Calcutta High Court in Namu- 
na Bibi v. Rosha Miah. (1911) ILR 38 Cal 
482 that an attachment does not subsist 
when a decree-holder’s execution peti- 
tion is dismissed for his default in spite of 
the fact that the court ordered that the 
attachment should remain in force. 

5. In K. Kangayva v. J. Reddev- 
ya, AIR 1960 Andh Pra 634 it was laid 
down that having regard to the manda- 
tory nature of the language employed in 
Order 21 Rule 57. the executing court had 
no power ‘to continue the attachment 
when once the execution petition is dis- 
missed on the default of the decree-hol- 
der and by not stating that attachment 
would cease the executing court cannot 
continue the attachment when the peti- 
tion was dismissed for default of the 
decree-holder. The result contemplated 
in the proviso would follow as a neces- 
sary corollary if the application is dis- 
missed for the default of the decree-hol- 
der irrespective of whether the attach- 
ment is raised specifically by that court 
or not. 

f 6. On behalf of the appellant- 
decree-holder, strong reliance was placed 
on a ruling of the Hyderabad High Court 
in Firm of Phoolchand Chandmal v. 
Laxman, ILR (1955) Hyd 471 in which it 
was laid down that an execution peti- 
tion which was merely dismissed for de- 
fault does not operate to dispose of the 
execution petition finally and that a sub- 
sequent execution petition filed beyond 
the period of 12 years may be regarded 
as one to continue or revive the previous 
execution petition. On a scrutiny of the 
facts in the said case. it is not clear as to 
why the court dismissed the execution 
petition for default. In any view of the 
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matter, we are bound by the view taken 
by this court in the cases cited above and 


the provisions of Order 21 Rule 57 C. P. 
C. (Andhra Pradesh). 


T. Reference was next made to a 
decision of the Supreme Court in Pashu- 
pathinath Malia v. Deba Prosanna. AIR 
1951 SC 447 in which relief was sought 
under the Bengal Money Lenders Act for 
reopening a mortgage decree. The decree 
could be reopened under the Act if pro- 
ceedings in execution were pending on a 
specified date. The majority view was 
that the execution petition was not pend- 
ing as it was finally disposed of and that 
the further order keeping the attachment 
pending was passed not on the basis that 
the execution was pending but was made 
in view of the specific provision in Order 
21 Rule 57 (Calcutta). The minority 
view was that the continuance of the at- 
tachment itself amounted to a proceeding 
in execution within the meaning of the 
Act. This decision is not at all relevant 
to the question before us. Even other- 
wise, in the view we have taken with re- 
ference to the language of Order 21 Rule 
57 (AP) the order of the court continuing 
the attachment is of no legal effect. 


8. Another argument attempted 
by the learned counsel for the appellant 
is that the order dismissing the execution 
petition for default was passed behind 
his back and without notice to him and 
that the order was therefore really one 
passed not on account of any default on 
his part. In order to substantiate this 
argument, it is stated. by the learned 
counsel that after the case was remand- 
ed from the High Court, the court be- 
low did not issue any notice to the par- 
ties and that neither the decree-holder 
nor his advocate were aware of the order 
of the dismissal passed by the court be- 
low. As this statement was disputed by 
the learned counsel for the judgment- 
debtor we called for the entire file re- 
lating to the previous execution petition 
and on a perusal of the various endorse- 
ments, we are satisfied that the decree- 
holder had notice of all the dates of hear- 
ing both before and after the date of re- 
ceipt of the papers from ths High Court, 
by the lower court. In view of these en- 
dorsements, the learned counsel for the 
appellant has not pressed this conten- 
tion. Jt is therefore not necessary to re- 
fer to the authorities cited by him in 
support of his contention. 


9. For all the above reasons, we 
hold that the unregistered execution peti- 
tion, out of which this appeal arises. can- 
not be regarded as one to continue or re- 
vise the previous execution petition. I€ 
follows therefore that the present execu- 
tion petition is a fresh apvlication for ex- 
ecution which is barred by time under 
Section 48 C. P. C. having been filed be- 
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yond 12 years from the date of the decree 
even taking into account the period dur- 
ing which execution was stayed for some 
time. 

10. The appeal accordingly fails 
and in dismissed; but in the circumst- 
ances, without costs. 

Order in C. M. P. Nos. 17299/69 and 
17300 of 1969 are not material for the 
decision. 

Appeal dismissed. 
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Penguine Textiles Lid. and others, 
Petitioners v. Andhra Pradesh State Fin- 
ancial Corporation, Respondent. 

Tr. Civil Misc. Petn. No. 
1970, D/- 24-3-1971. 

(A) Constitution of India Art. 228 — 
While under S. 113 C. P. C. the Court 
can refer a case to the High Court only 
if after considering in question of vires 
of a provision it finds it to be invalid, 
under Article 228 the court has to refer 
the case to the High Court without even 
investigating into the question of vires— 
(X Ref. Civil P. C. (1908) S. 113). 

(Para 5) 

(B) Constitution of India Art. 228 — 
Where the validity of an enactment or 
regulation is challenged on grounds other 
than its offending the provisions of the 
Constitution, the case will fall under Sec- 
tion 113 C. P. C., but if its validity is at- 
tacked because of its offending the provi- 
sions of the Constitution the case falls 
under Art. 228. (X Ref. Civil P. C. 
(1908) S. 113). Case law discussed. 

(Para 6) 
Paras 
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Cases Referred: Chronological 
(1970) AIR 1970 Cal 481 (V 57) = 
74 Cal WN 712, Samrendra Kumar 

v. Khalilur Rahaman 
(1970) AIR 1970 Puni and Har 407 
(V 57) = 72 Pun LR 830, M. S. 
Oberoi v. Union of India 6 
(1968) AIR 1968 Pat 414 (V 55), State 
of Bihar v. Shree Krishna 
Gyanoday Sugar Ltd. 6 
(1958) AIR 1958 SC 293 (V 45) = 
1958 SCR 1150, Ganga Pratap v. 
Allahabad Bank Ltd. 
(1953) AIR 1953 Puni 77 (V 40) = 
1953 Cri LJ 549, Bishambar Nath v. 
State of Punjab 
(1953) ILR (1953) 3 Raj 1025 = 
1954 Raj LW 699, Gappulal v. 
State of Rajasthan 


A. Krishniah, for Petitioners; Y. 
Sivarama Sastri and P. Bala Krishna 
Murthy. for Respondent. 
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OBDER: This petition raises a ques- 
tion relating to the scope of Article 228 
of the Constitution. 

2. The Andhra Pradesh State 
Financial Corporation had lent a sum of 
Rs. 20 lakhs to the Penguine Textiles Ltd.. 
on the hypothecation of their machinery 
and other security under an agreement 
under which it was stipulated that the 
amount borrowed should be repaid in ten 
equal instalments with interest. with a 
further condition that in default of pay- 
ment cf any of the instalments the entire 
amount will become recoverable. Alleg- 
ing such a default the Financial Corpora- 
tion filed a petition O. P. No. 43/70 before 
the Chief Judge; City Civil Court, Hyde- 
rabad, for the recovery of ‘tthe entire 
amount as per the provisions of Sections 
31 and 32 of the State Financial Corpora- 
tion Act. The respondent company while 
setting out the reasons for its inability to 
repay the loan in terms of the agreement 
also further contended that Sections 31 
and 32 of.the State Financial Corporation 
Act (hereinafter referred to as the Act) 
offended Articles 14, 19 and 31 of the 
Constitution of India. The Court framed 
the following points for determination: 


1. Whether Sections 31 and 32 of the 
State Financial Corporation Act offend 
Articles 14, 19 and 31 of the Constitution? 


2. Whether the petitioner is not en- 
titled to recover the amounts mention- 
ed in the petition? 

3. The respondent company filed 
a petition before the Court to decide the 
issues relating to the validity of Sections 
81 and 32 of the Act, but that was dis- 
missed. It was then come forward with 
this petition under Section 24 of the 
Code of Civil Procedure for withdrawing 
that case and deciding it in the High 
Court as provided under Article 228 of 
the Constitution. This is resisted on the 
ground that there are no bona fides in 
this petition and that the company was 
interested only in delaying the matter 
and thereby causing loss and damage to 
the Corporation. 


4, In cases where the validity of 
any enactment is being challenged. there 
are two provisions available viz., one 
under Section 113 of the Code of Civil 
Procedure, which reads as follows: 


“Subject to such conditions, and limi- 
tations as may be prescribed, any Court 
may state a case and refer the same for 
the opinion of the High Court, and the 
High Court may make such order there- 
on as it thinks fit: 


Provided that where the Courf is 
satisfied that a case pending before it in- 
volves a question as to the validity of any 
Act, Ordinance or Regulation or of any 
provision contained in an Act, Ordinance 
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or Regulation, the determination of which 
fs necessary for the disposal of the case. 
and is of opinion that such Act, Ordi- 
nance, Regulation or provision is invalid 
or inoperative, but has not been so de- 
clared by the High Court to which the 
Court is subordinate or by the Supreme 
Court, the Court shall State a case sett- 
ing out its opinion and the reasons there- 
for, and refer the same for the opinion 
of the High Court. 

Explanation: In this section, “Regu- 
lation” means any Regulation of the 
Bengal, Bombay or Madras Code or Re- 
fulation as defined in the General Clau- 
ses Act, 1897, or in the General Clauses 
Act of a State.” 
and the other under Article 228 of the 
ee of India, which reads as fol- 
ows: 


“If the High Court is satisfied that a 
case pendng in a Court subordinate to it 
involves a substantial question of law as 
to the interpretation of this Constitution 
the determination of which is- necessary 
for the disposal of the case, it shall with- 
draw the case and may: 

(a) either dispose of the case itself; 
or 

(b) determine the said question of 
Taw and return the case to the Court from 
which the case has been so withdrawn to- 
gether with a copy of its judgment on 
such question, and the said Court shall on 
receipt thereof proceed to dispose of the 
case in conformity with such judgment.” 


5. It is now contended by the 
learned counsel for the Corporation that 
the City Civil Court before whom the 
Corporation had filed the petition for re- 
covery of monies, had framed an issue 
regarding the validity of the provisions 
of Sections 31 and 32 of the Act, that it 
is competent to decide it or refer it under 
Section 113 C. P.C. for the opinion of the 
High Court and it is for this purpose that 
the Respondent Company in that petition 
had filed a petition asking the Court to 
decided that issue first and on its dis- 
missal it had rushed to this Court. A 
reading of the provisions extracted above 
shows that they are not the same. S. 113 
C. P. C. was enacted long before the 
Constitution and it was mainly concern- 
ed with the vires of the provisions of 
any enactment, ordinance or regulation 
and it is only after enquiry and finding 
it to be invalid or inoperative, the Court 
is expected „to state a case setting out its 


opinion giving reasons and refer the 
same to the High Court. But the provi- 
sions of Article 228 of the Constitution 


do not contemplate the Court subordinate 
to the High Court going into the question 
of vires and then stating a case and re- 
ferring it to the High Court. .What it 
states is that if the High Court is satis- 
fied that the case pending in a Court 
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subordinate to it involves a substantial 
question of law as to the interpretation 
of Constitution, it shall withdraw the case 
and decide that question itself, and after 
decision on the question. the other points 
in dispute may be decided by itself or re- 
ferred to the Lower Court. Therefore, 
while under Section 113 C. P. C. the 
Court trying the case can go into the 
question as to the vires and only refer it 
when it finds it to be invalid or in- 
operative, unler Art. 228 of the Constitu- 
tion, it is evident that the Court can- 
not even investigate into the question as 
to the vires, it is not open to it even to 
find that the impugned provisions are 
valid and then proceed with the case 
without making a reference to the High 
Court as it can do under Section 113 of 
the Code of Civil Procedure. 


6. It is next contended that Arti- 
cle 228 of the Constitution would apply 
only when a substantial question of law 
arises as to the interpretation of the pro- 
visions of the Constitution alone and nof 
when the vires of the provisions of any: 
other Statute or Regulations is being 
questioned and for this contention, the 
earned counsel for the Corporation reli- 
ed on State of Bihar v. S. K. G. Sugar 
Ltd., AIR 1968 Pat 414 and M. S. Oberoi 
v. Union of India, ATR 1970 Puni and Har 
407. In the first of the cases it was 
Pointed out that a reading of the plaint 
showed that the plaintiff based his claim 
on an earlier judgment passed by the 
Court where the Bihar Sugar Factories 
Control Act and the Rules framed there- 
under were declared ultra vires and it 
was further pointed out that it is a mat- 
ter that could be dealt with under Section 
113 of the C. P. C. The decision in the 
case therefore does not apply to the facts 
of this case. In the latter case the ques- 
tion that arose related to the vires of 
Sections 4 and 5 of the Public Premises 
(Eviction of Unauthorised Occupants) 
Act, 1958 and it was held that the chal- 
lenge to the constitutionality of some sec- 
tions of an Act does not mean that a 
question of law relating to the interpre- 
tation of a provision of the Constitution 
is involved and a petition under Article 
228 of the Constitution is not competent. 
This is also a decision of the single judge. 
On the other hand, the learned counsel 
for the respondent Company has relied 
on a number of Bench decisions which 
have held otherwise. In Gappu Lal v. 
The State of Rajasthan, ILR (1953) 3 Raf 
1025 a bench of the Rajasthan High 
Court held when it is contended that 
Rajasthan Premises (Control of Rent and 
Eviction) Act 1950, is ultra vires as of- 
fending “Articles 14, 15 and 19(1) (D of 
the Constitution, it is a substantial ques- 
tion of law as to the interpretation of 
the Constitution and the proper course 
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for the applicant was to apply under 
Article 228 of the Constitution of India. 
In Bishambar Nath v. State of Punjab, 
AIR 1953 Puni 77, also, a Bench of the 
Punjab High Court, when certain pro- 
visions of Punjab Excise Act were chal- 
Jenged as offending the provisions of 
Article 13 of the Constitution held 
that it is a case involving substantial 
question of law as to the interpretation 
of the Constitution and can be dealt with 
under Article 228 of the Constitution. 
It was similarly held in Samrendra 
Kumar v. Khalilur Rahaman, AIR 1970 
Cal 481 where the contention was that 
Section 13 of the West Bengal Premises 
Tenancy (Second Amendment) Act. is 
discriminatory and it is ultra vires of 
Articles 14 and 19(1)(g) of the Constitu- 
tion. In Ganga Pratap v. Allahabad Bank 
Ltd., AIR 1958 SC 293 where certain pro- 
visions of the U. P. Zamindar’s Debt 
Reduction Act were questioned as uncon- 
stitutional as offending Article 14 of the 
Constitution. it was held that it is a sub- 
stantial question of law regarding the in- 
terpretation of the Constitution and can 
be dealt with under Article 228 of the 
Constitution. Therefore there is no force 
in the -contention that only cases related 
to the interpretation of the provisions of 
the Constitution fall within the purview 
of Article 228 and not where the vires of 
other statutes and Regulations are being 
questioned. Where the validity of an en- 
actment or regulation is contended to be 
invalid as being ultra vires of the powers 
of the legislature passing it or questioned 
on other grounds and not on the ground 
of its offending any of the provisions of 
the Constitution it will be a case falling 
under Section 113 of the C. P. C.. but if 
its validity is attacked on the ground of 
its offending the provisions of the Con- 
stitution, as in this case, it must neces- 
sarily fall under Article 228 of the Con- 
stitution and has to be withdrawn and 
decided by the High Court. 


7. - The petition will. therefore. be 
withdrawn to the High Court for decision 
on the question relating to the vires of 
provisions of Ss. 31 and 32 of the State 
Financial Corporation Act and either re- 
ferring to the lower Court for the deci- 
sion on the question whether the peti- 
tioner is not entitled to recover the 
amounts mentioned in the petition or for 
deciding the question also here itself. 


Order accordingly. 
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Kadari Satyanarayana, Petitioner v. 
cullapad Narasimhamurthy, Respon- 
ent. 


Civil Revn. Petn. No. 914 of 1969, 
D/- 24-2-1970, from order of Sub J. Kaki- 
mada, D/- 10-3-1969. 

(A) Houses and Rents — Andhra 
Pradesh Buildings (Lease, Rent and Evi- 
ction) Control Act (15 of 1960), S. 2(4) — 
Appointment of Munsifs and Assistant 
Judges as controllers under the clause is 
valid. (1962) 1 Andh WR 296, Referring 
to AIR 1959 Andh Pra 129, Referred. __ 

(Para 5) 

Though “persons” are to be appoint- 
ed under the clause appointment of Mun- 
sifs and Assistant Judges described by 
their designation will be valid as ‘the 
clause is complied with. In determining 
such validity whether they will function 
as courts or persona designata is imma- 
terial as the clause is silent on that point. 
So also whether their appointment 
amounts to enlargement of the jurisdic- 
tion of the courts is irrelevant. 

(Paras 3, 4 and 5) 

(B) Houses and Rents — Andhra 
Pradesh Buildings (Lease, Rent and Evi- 
ction) Control Act (15 of 1960), S. 10(3) 
— Building belonging to joint family 
even if leased out by father the landlord 
is the joint family. Therefore the need of 
some of its members for expanding or 
commencing business, is covered by the 
clause. (Para 6) 


(C) Houses and Rents — Andhra 
Pradesh Buildings (Lease, Rent and Evi- 
ction) Control Act (15 of 1960), S. 10 — 
Quit notice under Transfer of Property 
Act is unnecessary for exercising the 
right of eviction under the section. (X- 
Ref. Transfer of Property Act (1882), 
S. 111(h)). (1969) 1 Andh Pra LJ 351, 
Distinguishing; AIR 1967 SC 1419 and AIR 
1964 SC 1341 and AIR 1965 SC 101, Fol- 
lowed. (Paras 8 and 13) 
Cases Referred: Chronological Paras 
(1969) 1969-1 Andh Pra LJ 351 = 

1969-2 Andh LT 268, Uligappa v. 
S. Mohan Rao 
(1967) AIR 1967 SC 1419 (V 54) = 
(1967) 1 Andh WR (SC) 61. 
Manujendra Dutt v. P. P. Roy 
Chowdhary 
(1965) AIR 1965 SC 101 (V 52) = 
(1965) 5 SCR 239, Mangilal v. ’ 
Sugan Chand 8, 10, £2 
(1964) AIR 1964 SC 1341 (V 51) = 
(1964) 5 SCR 157, Abbasbhai v. 
Gulamnabi 8, 10, IL 
(1962) 1962-1 Andh WR 296 = 
(1962) 2 Andh LT 18, In re 
Mangu Venkatiah 5 
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(1959) ATR 1959 Andh Pra 129 (V 46) = 

1959-1 Andh WR 265 = 1959 

Cri LJ 290, Bathula Krishna 

Brahman v. Daram Chenchi 

Reddi 5 
M. Suryanarayana Murthy, for Peti- 
tioner: K. Raghava Rao, for Respondent. 

ORDER: A tenant against whom an 

order for eviction has been made under 
Section 10 of the Andhra Pradesh Build- 
ings (Lease, Rent and Eviction Control) 
Act 1960, is the petitioner in this revi- 
sion petition. On his behalf three conten- 
tions are urged by Mr. M. Suryanarayana 
Murty. 


2. The first contention urged by 
the learned counsel is that the notifica- 
tion made by the Government „under 
Section 2 Clause (4) of the Act is invalid 
and is contrary to the terms of the statu- 
tory provision. It is submitted that the 
Rent Controller does not derive any au- 
thority pursuant to the notification 
which is ultra vires. Clause (4) of Sec- 
tion 2 defines the word “controller” in 
these terms: 

t Controller means any person not 
below the rank of a Tahsildar appointed 
by the Government to perform the func- 
tions of a Controller under this Act.” 

Ba It is not contended that a Dis- 
trict Munsif is below the rank of a 
Tahsildar: nor is it submitted that the 
notification was not duly made and pub- 
lished. The contention urged by the 
counsel is that it is onlv a ‘person’ that 
can be appointed to perform the func- 
tions of a Controller. but in the instant 
case, it is a Court that is vested with the 
functions of a Controller. In my opi- 
nion, there is no substance in this con- 
tention. The language of the notifica- 
tion in quite clear; it states, inter alia, 
that the Governor of Andhra Pradesh 
“appoints the following persons to per- 
form the functions of a Controller in 
their respective jurisdictions.” Then 
follows an enumeration of the persons 
who are to function as Controllers. It 
is apparent that it is certain persons, al- 
though described by their official design- 
ations, that are appointed as Controllers 
and there is no basis for the arguments 
of the learned counsel that certain Courts 
have been invested eo nomine with fun- 
ections as Controllers. It is true that per- 
sons, who were presiding over Courts 
are empowered to function as Controll- 
ers. But the fact that they happen to 
preside over certain Courts does not con- 
stitute a flaw when the appointment is of 
certain persons. 

4. It is submitted that the Act 
contemplates that they are to function as 
persons designated, but the effect of the 
appointment is to enable the newly ap- 
pointed Controllers to function as Courts 
and not as persons designated. This argu- 
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ment is misconceived. The question 
whether the appointed persons are to fun- 
ction as. Courts or persons designated, is 
entirely immaterial or besides the point. 
The test to be applied is, whether the ap- 
pointment is not in conformity with the 
provisions of Clause (4) of Section 2. The 
Statute does not specify or make it a re- 
quirement of a valid notification that 
there should be a direction that the per- 
sons appointed should not function as 
Courts. All that clause (4) requires is 
that persons not below the rank of a 
Tahsildar should be appointed to function 
as Controllers. This requirement is 
clearly satisfied. Clause (4) of Section 2 
is silent as to the manner in which the 
persons so appointed are to function. 


5. Learned counsel for the peti- 
fioner cited the decision in Mangu Ven- 
katiah, In re, (1962) 1 Andh WR 296 and 
also referred to an earlier decision in 
Bathula Krishna Brahman v. Daram Che- 
nchi Reddi, (1959) 1 Andh WR 265 = 
(AIR 1959 Andh Pra 129). A passage 
from the earlier decision is extracted at 
page 299 in the later report. The counsel 
laid emphasis on the observations, which 
read as follows: 


“But if additional duties are entrust- 
ed to him as the presiding officer of that 
Court. he discharges them as a Court at- 
tracting all the incidence of such jurisdic- 
tion such as appeal, revision etc.. attach- 
ed to it. When new functions are assign- 
ed to him. his jurisdiction as presiding 
officer is enlarged quite dissimilar to the 
situation where the officer is constituted 
a special authority and does not act in 
the discharge of these functions as the 
presiding officer.” 


On the strength of these observations, 
learned counsel submits that the notifica- 
tion in question appointing the ist Asst. 
Judge and the 2nd Asst. Judge at Hvdera- 
bad and Secunderabad respectively and 
also the Munsiff-Magistrates or District 
Munsifs in the mofussil, is in essence an 
entrustment of the functions to the pre- 
siding officers of Courts and constitutes 
an enlargement of the jurisdiction of 
certain Courts. This, counsel contends, 
runs contrary to the requirement of 
Clause (4) of Section 2. I am not inclined 
to accept this contention. All that the 
Act requires is that the appointment 
should be of persons not below the rank 
of a Tahsildar. There is no deviation 
from this requirement of the statute; 
and the question whether the appoint- 
ment of certain persons is ‘tantamount 
to the extension of the jurisdiction of 
certain Courts. is wholly extraneous to 
tHe exercise of power under the sub-sec- 
tion. The notification is, therefore. valid 
and the order of the Controller cannot be 
said to be ultra vires on the ground that 
the Controller was not duly appointed. 
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6. Another ground urged by the 
learned counsel is that the ground urged 
for eviction, namely, the requirement of 
the landlord for personal occupation. is 
not made out. The averments on which the 
landlord sought eviction are that his 
two grown-up sons had discontinued their 
studies and that it was, therefore, nece- 


ssary to find avenues for their busi- 
ness activities. The landlord submitted 
that he had to make a choice 


of one of the two alternatives and they 
are either to expand his business or to 
commence a fresh business. Whatever 
be the alternative adopted by him. the 
meed for the occupation of the building 
becomes imperative and, ‘therefore, evic- 
tion of the petitioner was sought. The 
facts of the caseleave no room for doubt 
that the petitioner and his sons consti- 
tute a joint family and that the premises 
fn question belong to the joint family. 


The question is, whether the provi- 
sions of clause (3) of sub-section (3) of 
Section 10 have been correctly applied. 
Under this provision, if the landlord is 
not occupying a non-residential building 
which is his own, or to the possession of 
which he is entitled, he may apply for 
eviction for the purpose of a business 
which he is carrying on or for the pur- 
pose of a business which. in the opimion 
of the Controller, ‘the landlord bona fide 
proposes to commence. As indicated by 
me already, though the lease was grant- 
ed by the father, the building belongs to 
the joint family and it is the family that 
must be regarded as the landlord. The 
need of some members of the joint family 
for the purpose of expansion of an exist- 
ing business or the commencement of a 
new business, is clearly within the pur- 
view of the clause (3) of sub-section (3). 
I do not think there is any ground for 
interference with the finding of the 
Courts below that the bona fide require- 
ment of the landlord for personal occupa- 
tion exists and justifies the claim for evi- 
ction of the tenant. 


Ta The third contention urged by 
the learned counsel for the petitioner 
bears on a recent decision of a Division 
Bench of this Court in Uligappa v. S. 
Mohan Rao, (1969) 1 Andh PLJ 351. In 
that case, Ekbote and Venkateswara 
Rao, JJ., held that the Andhra Pradesh 
Act 15 of 1960 and the rules framed there- 
under constitute “a self-contained Code 
with a special machinery of rent control 
tribunals” and that the provisions of the 
Transfer of Property Act are pro tanto 
excluded. It is also held by the learned 
Judges that the cases, which are govern- 
ed by tthe special legislation are subject 
exclusively to the provisions of the local 
Act and the provisions of the Transfer of 
Property Act are inapplicable. The 
learned Judges pointed out that the 
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local Act is a consolidating and amend- 
ing measure and that unlike certain 
other analogous enactments in force in 
other States, the Andhra Pradesh Act 
does not provide for the continued and 
concurrent operation of the provisions of 
the Transfer of Property Act. On these 
premises, the Division Bench came to the 
conclusion that Chapter V of the Trans- 
fer of Property Act is not applicable to 
eases coming under the State Act, which 
prevails over Chapter V of the Transfer 
of Property Act. It was, therefore held 
that an order of eviction can be passed 
though the landlord has not given notice 
determining the tenancy under Section ` 
111 read with Section 106 of the Transfer 
of Property Act. 


8. The submission of the learned 
counsel is that. notwithstanding the deci- 
sion of the Division ‘Bench, the rule laid 
down by the Supreme Court in Manu- 
jendra Dutt v. P. P. Roy Chowdhary, 
(1967) 1 Andh WR (SC) 61 = (AIR 1967 
SC 1419) as also two other decisions of 
the Supreme Court, constitute binding 
precedents. The two decisions relied on 
by the Counsel are Abhasbhai v. Gulam- 
nabi AIR 1964 SC 1341 and Mangilal v. 
Sugan Chand, AIR 1965 SC 101. These 
decisions were considered at length by 
the Division Bench. It is unnecessary for 
me to recapitulate what Ekbote, J., has 
stated about the effect of these decisions 
is his judgment delivered on‘ behalf of 
the Division Bench. It is sufficient to 
mention that they were held to be dis- 


‘tinguishable in regard to essential fea- 


‘tures. 


In AIR 1964 SC 1341 the Supreme 
Court had to construe the effect of Sec- 
tions 12 and 13 of the Bombay Rent Act. 
After quoting Section 12(2) of the Bombay 
Act, Ekbote. J.. pointed out that the pro- 
vision in that Act was to the effect that 
no suit for recovery of possession was to 
be instituted until the expiration of one 
month next after notice in writing has 
been served upon the tenant in the 
manner provided in Section 106 of the 
Transfer of Property Act. The language 
of Section 12(2) is, not in pari materia 
with the provisions of the Andhra Pra- 
desh Act. 


Ekbote, J.. also considered the basis 
of the decision in, ATR 1965 SC 101 
Supra. In that case, Section 4 of ‘the 
Madhya Pradesh Act had to be construed. 
That section provided, inter alia, that 
it was enacted in addition to the provi- 
sions of the Transfer of Property Act 
and that before a tenant can be evicted 
by a landlord, he must comply both with 
the provisions of Section 106 of 'the Tra- 
msfer of Property Act and those of Sec- 
tion 4 of the local Act. The Division 
Bench, therefore, held that neither of 
the pronouncements in question was 
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material in determining whether the 
provisions of the ‘Transfer of Property 
Act are operative in regard to cases go- 
vernéd by Section 10 of the Andhra 
Pradesh Act. l . 

The Division Bench also pointed out 
that the observations made by the 
Supreme Court in, (1967) 1 Andh WR 
(SC) 61 = (AIR 1967 SC 1419) supra 
leave unaffected the position arising 
under the Andhra Pradesh Act. In view 
of the decision of the Division Bench 
which is binding on me, I am unable to 
accept the contention of the learned 
Counsel for the petitioner. I have. 
therefore, no hesitation in rejecting his 
submission that unless notice as con- 
templated by the Transfer of Property 
Act is given the power of eviction 
under Section 10 of the A. P. Act is 
not exercisable. 

9. The main contention of the 
learned Counsel is that the provisions of 
-the Transfer of Property Act as to notice 
are not displaced by the provisions of 
Section 10. As stated by me already, 
this contention formed the subject-mat- 
ter of an exhaustive pronouncement by 
the Division Bench. I would only like 
to point out one aspect which was not ad- 
verted to therein. Under Section 11 of 
the Andhra Pradesh Act, when an appli- 
cation for eviction is made, the tenant is 
not entitled to contest the application ex- 
cept on deposit of the arrears of rent 
that accrued due. An obligation is also 
imposed on the tenant of paying or de- 
positing the rent during the pendency of 
the application. If there is a breach in 
respect of these obligations, the proceed- 
ings can be stopped and the tenant might 
be directed to put the landlord in posses- 
sion of the property. 

Supposing in a case the court makes 
an order directing the landlord to be put 
in possession because of the default of 
the tenant to deposit rent in the manner 
specified by Section 11, can the tenant 
in such a case contend that the contractual 
tenancy is still subsisting because -no 
notice under the Transfer of Property 
Act has been given and, therefore. he can- 
mot be directed to put the landlord in 
possession? It is obvious that the tenant 
cannot have recourse to the provisions of 
the Transfer of Property Act to nullify 
or counteract the operation of Section 11 
of the Local Act. This is only one of the 
several illustrations that can be thought 
of for testing the view whether the con- 
tractual tenancy co-exists with the sta- 
tutory tenancy envisaged under Section 
10. I do not propose to embark on an 
elaborate examination of the question de 
novo, because the Division Bench has 
considered several aspects of the aues- 
tion in an exhaustive manner. 

. It only remains to point ouf 
that where a statute comes into force, the 
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effect of which is to absolve the con- 
tracting parties from the cardinal and 
basie liabilities arising under the con- 
tract, it can no longer be said to be sub- 
sisting. If the statute that has got an 
overriding effect on the contract. preser- 
ves the contractual liabilities also or 
makes provision for the concurrent opera- 
tion of the contractual and the statutory 
liabilities or duties, a different result 
might follow. But, the Andhra Pradesh 
Act produces a result which inevitably 
supersedes the contract ketween the par- 
ties in all its essential or basic elements. 
I am, therefore, of opinion that the ratio 
of the decisions of the Supreme Court in 
AIR 1964 SC 1341 (supra) and AIR 1965 
SC 101 (supra) is inapplicable to cases 
governed by the Andhra Pradesh Act. 
In the cases dealt with by the Supreme 
Court, the Legislature clearly contem- 
plated the co-existence of the statutory 
and the contractual liabilities and rights. 
The pcsition arising under the Andhra 
Pradesh Act is altogether different. 


ii. It is necessary to bear in mind 
that contracts of lease may have been en- 
tered into after the special enactment 
has come into force. If there is no spe- 
cific term of the lease agreed upon, is it 
not an implied term that the parties made 
the statutory provision as to duration or 
forfeiture of lease, the basis of their 
agreement? This presumption is all the 
more compelling in cases where the par- 
ties are not free to contract themselves 
out of the statutory provision. It would 
follow, in cases of this description i.e. 
where the contract must be deemed to 
have the implied term as to duration 
and termination of the lease. that the sta- 
tutory tenancy has never come into be- 
ing. Where the effect of the statute is to 
prohibit the formation of a contract in- 
consistent with its provisions, it is impos- 
sible to conceive of a ‘contractual tenan- 
cy’ in the sense in which the expression 
is understood in the cases decided by the 
Supreme Court. As pointed out already, 
the decisions in AIR 1964 SC 1341 (supra) 
and AIR 1965 SC 101 (supra) were in re- 
lation to statutory provisions which re- 
quired the parties to conform to the pro- 
visions of the Transfer of Property Act. 


12. Let me examine the position 
on the hypothesis that the doctrine of 
implied term cannot be applied to a lease’ 
although the arrangement was entered in- 
to -after the commencement of the res- 
trictive rent legislation. Has not the 
performance of the contract. in respect 
of termination of the lease and other mat- 
ters covered by the statute. become ‘natu- 
raily impossible’? . The statute alters or 
displace the fundamental basis of the 
contract. It is clear that the interrun- 
tion or disruptive impact of the statute 
on the contract is not of an interim cha- 
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racter, likely to cease so as to leave the 
rest of the period stipulated free for the 
revival of the rights and duties of the 
parties. The essential feature of the case 
is that the power of performance in the 
manner specified in the contract is not 
suspended for a short period, so as to 
leave unimpaired the substratum of the 
contract. The situation, on the contrary. 
is one where “the bottom falls out of the 
contract.” The running obligations can 
be performed only as ordained by the 
statute. The contract is dissolved and 
its bottom falls out because the perfor- 
mance of the essential terms of the con- 
tract cannot be enforced and this unen- 
forceability is not of a short or predict- 
able duration. 

13. I do not find any reason for 
suggesting a fresh examination of the 
question decided by the Division Bench. 
Following the decision, I hold that the 
landlord is entitled to apply for eviction 
under Section 10 although he has not 
given a notice to quit in the manner 
prescribed by the Transfer of Property 
Act. The revision petition is, therefore, 
dismissed but, in ‘the circumstances, I 
make no order as to costs. 

Petition dismissed. 





AIR 1971 ANDHRA PRADESH 345 
(V 58 C 73) 
VENKATESWARA RAO, J. 


The Public Prosecutor, Appellant 
v. Babulal, Respondent. 
Criminal Appeal No. 
D/- 16-12-1969. 
(A) Customs Aet (1962), S. 135 — 
To punish accused, proof that material 
objects which are the subject-matter of 
charge were smuggled into India is neces- 
sary. , {Para 4) 
(B) Defence of India Rules (1962), 
Rule 126 (Q) — Non-production of noti- 
fication ‘authorising complainant to insti- 
tute prosecution for contravention of 
Gold Control Rules vitiates the prosecu- 
tion for want of proof of due authorisa- 
tion. Cri. R. C. No. 728 of 1965 (Andh 
Pra.) Rel. on. (Para 3) 
(C) Customs Act (1962), S. 123—It is 
the prosecution whch must show that 
the goods were seized under Act and in 
‘the reasonable belief of their being 
smuggled goods before onus can shift to 
accused to prove that they were not smu- 
ggled goods. AIR 1961 Bom 227, Rel. on. 
(Para 5) 
The admission of the accused that 
the goods in question were seized fron 
him does not shift the onus toethe ac- 
cused to prove that they were not smug- 
gled goods. When on the showing of the 
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prosecution itself the seizure was made 
only on suspicion and not in the belief 
that goods were smuggled goods. the 
onus remains with the prosecution. 
(Para 5) 
(D) Criminal P. C. (1898), S. 517 — 
Court cannot order return of property to 
the accused acquitted of an offence under 
the Customs Act where it has already 
been confiscated by Government under 
the order of an authority having con- 
current jurisdiction under that Act in 
matters relating to disposal of property 


and imposition of penalty. TLR (1970) 
Andh Pra 702, Rel. on. (Para 8) 


The accused ceases to be a person 
entitled to possession of that property by 
reason of its vesting in the Central Gov- 
ernment as a result of the confiscation 
ordered by the Collector. Court directing 
its return to accused is not legal. 

, (Para 8) 
Cases Referred: Chronological Paras 
(1968) Cri. R. C. Nos. 323 and 529 of 

1968 = ILR (1970) Andh Pra 702. 

In re Ganesh Pershad : 8 
(1965) Cri R. C. No. 728 of 1965 (AP) 3 
(1961) AIR 1961 Bom 227 (V 48) = 

ILR (1961) Bom 318, M. G. Abrol v. 

Amichand 
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A. Gangadhara Rao, for Addl. Public 
Prosecutor, for Appellant; A. Rama Rao, 
for Respondent. 

JUDGMENT:— This appeal by the 
State is directed against the acquittal of 
the respondent herein of offences puni- 
shable under Section 135 of the Customs 
Act and Rule, 126-P (2) of the Defence of 
India Rules, 1962, by the Judicial First 
Class Magistrate, Gooty. 

2. The case against the accused 
(respondent) as revealed by the evidence 
adduced for the prosecution is as follows: 
At about 8 P. M., on 16-3-67 the Sunerin- 
tendent of Customs and Central Excise 
(P. W. 1) found the accused seated in a 
third class compartment of the Guntur 
bound train at the Guntakal Railway Sta- 
tion and having suspected that he was 
in possession of contraband gold. took 
him to che office of the Ticket Collector 
with a view to search him and his be- 
longings. The search of his attache-case 
in the vresence of mediators revealed 
that he was carrying with him concealed 
within that box, 1043-200 grams of pri- 
mary gcld and gold ornaments including 
three pieces (Mos 6 to 8) of gold with 
foreign markings. P. W. 1 seized the 
Same under a mahazar. 


On being questioned by him the next 
day, the accused made a statement, 
Ex. P-9, admitting having had gold in 
his possession and this statement was 
attested by P. W. 2. The Collector Cus- 
toms and Central Excise, to whom the 
Matter was reported by P. W. 1, adiudg- 
ed the coniiscation of the entire gold 
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seized from the accused to the Govern- 
ment and also imposed a fine of 
Rs. 7,000/-. Ex. P.-2 dated 23-9-1967 is a 
copy of the adjudication arder. The Mint 
Master, to whom samplas of the gold 
seized from the accused were sent for 
being tested, assayed the same and sent 
his report, Ex. P-7 to the effect that the 
samples are of gold and were of foreign 
origin. 

After necessary sanction to prosecute 
the accused was accorded by the Collec- 
for, Customs and Central Excise. Hydera- 
bad, the Asst. Collector of Customs and 
Central Excise, Ananthapur, laid the 
complaint charging the accused with hav- 
ing committed offences punishable under 
Section 137 of the Customs Act and Rule 
126(P)(2) of the Defence of India Rules. 
196 When examined under Section 342 
Cr. P. C. the accused admitted that he 
was in possession of the gold seized 
from him and his having made a state- 
ment to P. W. 1 but explained that he did 
not know what was recorded in Ex. P-9 
for the reason that he could not under- 
stand either Telugu or English properly: 
and that the gold. which belonged to him 
was seized when he was bringing it back 
from Bombay, to which place he had 
taken the same for the purpose of gett- 


ing some ornaments prepared in vain as - 


the terms for the same were not settled 
to his satisfaction. 


On a consideration of the evidence 
placed before him, the learned Magis- 
trate held that the complaint is bad for 
want of proper sanction and that in any 
view the prosecution had not been able 
to bring home the guilt to the accused 
under the charges levelled against him. 
He accordingly acquitted the accused of 
both the charges and directed that the 
gold and other articles seized from the 
accused should be returned to him. Hence 
this appeal. as, according to the learned 
Public Prosecutor, the court below erred 
in its conclusion that the prosecution is 
vitiated for want of the requisite sanc- 
tion or that it has not been able to con- 
clusively establish the charges framed 
against the accused. It is also urged that 
the direction given by the learned Magis- 
‘trate for disposal of the property is, in 
any view, untenable. 


3. The learned , Magistrate held 
that the complaint against the accused 
for the offence punishable under Rule 
126(P)(2) of the Defence of India Rules is 
bad as it is not shown to have been insti- 
tuted by or with the consent of the Ad- 
ministrator or any person authorised by 
the Administrator as contemplated by 
Rule 126 (Q) of the Defence of India 
Rules. It was no doubt alleged in para- 
graph 1 of the complaint that the com- 
plainant was authorised by the Collector 
of Customs and Central Excise. Hydera- 
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bad, to prosecute the accused for the of- 
fence of acquiring and having in his pos- 
session gold with foreign markings; but 
the said authorisation has not been filed 
into court. 

The learned Public Prosecutor invit- 
ed my attention to a notification said to 
have been issued under Rules 126(J)(4) 
and 126(X) of the Defence of India Rules 


on 5-11-1963, authorising the Assistant 
Collectors, Central Excise to institute 
prosecutions for offences punishable 


under Part XII-A of the Defence of India 
Rules. This circumstance does not how- 
ever justify his contention that the cour? 
below went wrong in finding that the pro- 
secution for contravention of the Gold 
Control Rules is vitiated for want of 
necessary authorisation as the notification 
= question was not placed before that 
ourt. 


It is contended for the respondent 
and rightly too, that he was denied the 
opportunity of showing that the notifica- 
tion in question is not in accordance with, 
the requirements of law as it was not 
produced and made available to him in 
the trial court. Reference may be made 
in this context to an unreported decision 
of this court in Crl. R. C. No. 728 of 1965 
(AP) in which it was held by Mirza, J. 
that failure to produce the notification 
authorising the concerned (sic) to institute 
the prosecution would vitiate the convic- 
tion. I must, ‘therefore, agree with the 
Court below that the prosecution of the 
accused for contravention of the Gold 
Control Rules is vitiated for want of 
proof that the complainant was duly au- 
thorised under Rule 126(Q) of the Defence 
of India Rules to institute the same. 


4. There is likewise not much 
substance in the contention that the 
learned Magistrate erred in his conclu- 
sion that the prosecution failed to estab- 
lish the charges levelled against the ac- 
cused. One of the offences with which 
the accused is charged is punishable 
under Section 135 of the Customs Act. 
The accused had no doubt admitted that 
he was in possession of the Gold that was - 
seized from him but the evidence adduc- 
ed in the case does not seem to warrant 
the conclusion that the possession was in 
contravention of the provisions of Sec- 
tion 135 of the Customs Act. 


5 If, among other things, a person ac 
quires possession of or is in any way con- 
cerned in carrying. concealing ete. any 
goods, which he knows or has reason to 
believe are liable to confiscation under 
Section 111, he is liable to be punished 
with imprisonment and fine under Sec- 
titn 139 of the Customs Act. Section 
111(d) of this Act renders goods which 
are imported contrary to any prohibi- 
tion imposed by or under that Act or anv 
other law for the time being in force, 
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liable to confiscation. Section 8 of the 
Foreign Exchange Regulation Act 1947 
empowers the Central Government ‘to 
prohibit, among other things, by notifi- 
cation in the Official Gazette. the bring- 
ing into India any gold except with the 
general or special permission of the 
Reserve Bank and on payment of such 
fee as may be prescribed. It is not in 
dispute that the notification contemplat- 
ed by this section was issued and pub- 
lished in the Official Gazette long ago. 
So, in order to rendér the accused liable 
for punishment under Sec. 135 of the 
Customs Act, it has to be proved that 
M. Os. 6 to 8 which alone are the subject- 
matter of the charge, are gold pieces 
of foreign origin and that they were 
smuggled into India. 


5e Learned Public Prosecutor 
argued that when once possession of 
M. Os. 6 to 8 is admitted by the accused, 
it is for him to establish that they are not 
smuggled goods in view of Section 123 
of the Customs Act. I am afraid that 
this section cannot, in the circumstances 
of the case, be called in aid by the pro- 
secution ‘to shift the onus to the accused. 
Section 123 (1) lays down that where any 
goods to which that section apples are 
seized under the Act in the reasonable 
belief that they are smuggled goods. the 
burden of proving that they are not smu- 
geled goods shall be on the person from 
whose possession the goods were seized. 
It is therefore clear that before the ac- 
cused can be called upon to prove that 
the goods recovered from his possession 
are not smuggled goods, the prosecution 
has to establish that those goods weré 
seized under the provisions of the Act 
and in the reasonable belief that they are 
smuggled goods. 


Section 110(1) of the Customs Act 
empowers “the proper officer” ‘to seize 
such goods which he has reason to believe 
are liable to confiscation under the Act 
while “proper Officer” in relation to anv 
functions to be performed under the Act 
is defined in Section 2(34) to mean the 
Officer of customs who is assigned with 
those functions by the Board of the Col- 
lector of Customs. P. W. 1 who seized 
the gold in this case from the accused. 
did not say a word in the course of his 
evidence indicating that either the Board 
or the Collector of Customs assigned to 
him the functions to be performed under 
the Act. Even granting that he was ap- 
pointed ‘proper officer’ within the mean- 
ing of Section 2(34) of the Customs Act 
by the authority competent to do so since 
it was not even suggested to him in the 
course of cross-examination thatshe was 
not so appointed when he seized the alleg- 
ed contraband from the accused. it can 
still not be said that the other ingredient 
necessary to shift the burden to the ac- 
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cused is made out in this case as there is 
nothing on record to show that the goods 
were seized by P. W. 1 from the accused 
in the reasonable belief that they were 
smuggled goods. 

His evidence would. on the other 
hand, reveal that he searched the accus- 
ed and his belongings having suspected 
that he was carrying smuggled gold. But 
suspicion is not the same thing as reason- 
able belief. Something more than mere 
suspicion is necessary to give rise to a 
reasonable belief and even the ‘prorer 
officer’ would not be justified in effect- 
ing a seizure of the goods unless he has 
reason to believe that they are liable to 
confiscation under the Act. Simply be- 
cause the search in this case happened to 
bring to light some gold which, accord- 
ing to the prosecuton. is smuggled gold. 
it cannot be said that P. W. 1 seized the 
goods in the reasonable belief that they 
were liable to confiscation when he him- 
self made it clear that he searched the 
accused only on suspicion ‘that he was 
carrying smuggled gold. 


While explaining the scope of Section 

178-A of the Sea Customs Act 1878 which 
is in pari materia with Section 123 of the 
Customs Act. 1962. it was pointed out by 
Shah, J. in M.G. Abrol v. Amichand, AIR 
1961 Bom 227 that before any person 
could be called upon to prove that the 
goods seized from him are not smuggled 
goods, the Customs Officer, making the 
seizure, must be shown to have proceed- 
ed upon the foundation of a reasonable 
belief inspired in him bv some definite 
material by way of information or other- 
wise so that he could be said to seize the 
goods in the reasonable belief that they 
were smuggled goods, that the belief 
should be present in the mind of the offi- 
cer even before the goods are seized and 
that any subsequent acquisition of such 
belief would be of no avail. 
._ When on his own showing P. W. T 
simply suspected and did not have any 
reason to believe that the accused was 
carrying smuggled goods before seizing 
the goods from him, the prosecution can- 
not be permitted to invoke to its aid Sec- 
tion 123 of the Customs Act for the pur- 
pose of saying that the burden of disprov- 
ing that the goods recovered from him 
were smuggled goods is on the accused. 


6. The next question for con- 
sideration is whether M. Os. 6 to 8 are 
of foreign origin and were smuggled in- 
to India. The prosecution relies on the 
oral evidence of P. W. 1 and a certifi- 
cate, Ex. P-7 issued by the Master of the 
Mint at Hyderabad to prove this aspect 
of its case. The evidence of P. W. 
1 that the words “Jhonson Mathey Lon- 
don 999.0” were found marked on M. Qs. 
6 to 8 is certainly not sufficient to hold 
that they are of foreign origin. He stated 
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that the alleged foreign ‘markings are 
clear on only one of the three pieces and 
are very faint on the other two. The 
learned Magistrate however expressed 
that ‘for a naked eye, it is not possible 
to make out the seal on the three tablets 
as that of a foreign seal”. The inference 
is difficult to brush aside as we get it in 
the evidence of P. W. 1 himself that M. 
Os. 6 to 8 were hammered and are not in 
their original stage. 

Even granting that the marks on one 
of the three gold pieces are clear and 
read as "Jhonson Mathey London 999 0O” 
it cannot be stated with certainty that it 
is of foreign origin as P. W. 1 cannot be 
considered an expert to be able to say 
whether the seal is phoney or genuine. 
It is therefore unsafe to hazard a con- 
clusion as to the origin cf M. Os. 6 to 8 
on the basis of the evidence of P. W. 1 

We are then left with the report of 
the Mint Master who is said to have as- 
sayed the gold seized from the accused. 
But this report, as rightly pointed out by 
Sri Rama Rao, the learned counsel for the 
accused, raises a serious doubt as to whe- 
ther it relates to the gold that was seiz- 
ed from the accused or to some other 
specimen sent to the Mint Master for 
examination. Ex. P-3 is the letter from 
the Collector of Central Excise. Hydera- 
bad with which the samples of gold seiz- 
ed from the accused, including one slab 
alleged to contain foreign markings were 
sent. This letter is dated 23-5-67 and it 
was noted in the ‘subiect for this letter 


that the gold that was being sent for 
examination was seized from Babulal 
Hazarimal on 16-3-1967. But the Mint 


Master’s report, Ex. P-7 would disclose 
that he sent it with reference to a letter 
dated 7-6-67 of the Ccllector. Central 
Excise. There is further nothing in this 
report suggesting that it related to the 
gold seized from Babulal Hazarimal as 
all that is stated in the subiect of the 
letter is ‘seized gold-assay of. 

There is yet another circumstance 
which makes it difficult to accept that 
the report contained in Ex. P-7 was made 
in respect of the identical gold that was 
seized from the accused. It was already 
seen that the gold seized from the accus- 
ed was sent to the Mint Master along 
with the Collector’s letter, Ex. P-3 dated 
23-5-1967. But Ex. P 7 shows that what 
was assayed by the Mint Master is gold 
which he received from a representative 
of the Collector, Central Excise, on 14-6- 
1967. Thus, when the prosecution has 
not been able to conclusively establish 
that M. Os. 6 to 8 are of foreign origin 
and were smuggled into India. the accus- 
ed cannot be said to have committed any 
offence punishable under Section 135 of 
the Customs Act. 

Te The only other charge against 
the accused is that he was in possession 
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of the three gold pieces M. Os. 6 to 8 
with foreign markings in contravention 
of the Gold Control Order and is there- 
fore liable for punishment under Rule 
126 (P) (2) of the Defence of India Rules, 
1962. Though the charge does not indi- 
cate which particular provision of Rule 
126 (P) (2) was contravened by the accus- 
ed, it was averred in paragraph 5 of the 
complaint that he was in possession of the 
gold in a manner otherwise than as pro- 
vided in Rule 126 (H) (2) (a) of the De- 
fence of India Rules. 


This rule lays down that no person, 
other than a dealer licensed under part 
XII-A of the Defence of India Rules, shall 
buy or otherwise acquire or agree to buy 
or otherwise acquire gold, not being 
ornament, except (i) by succession, intes- 
tate or testamentary, or (ii) in accordance 
with a permit granted by the Administra- ` 
tor provided that a refiner may buy or 
accept gold from a dealer licensed under 
this part. As already stated, the accused 
does not deny having had possession of 
M. Os. 6 to 8. It is also not his case that 
he is a licensed dealer in gold or that he 
acquired M. Os. 6 to 8 in accordance with 
any permit granted by the Administra- 
tor. He does not claim to have acquired 
M. Os. 6 to 8 by succession either. 


But it is contended ‘that the Court 
below rightly acquitted him of the charge 
under the Defence of India Rules also as 
M. Os. 6 to 8, which are the subject mat- 
ter of that charge are not shown to be 
of the required purity. Gold as can be 
seen from its definition in Rule 126-A 
should be of a purity of not less than nine 
carats if its possession is to be rendered 
liable for punishment under the Defence 
of India Rules. Here again reliance is 
placed for the prosecution on the Mint 
Master’s report, in the main to say that 
M. Os. 6 to 8 are of pure gold. But I 
have already expressed that it is highly 
doubtful if Ex. P 7 relates to the identi- 
o gold that was seized from the accus- 
ed. 


The statement, Ex. P-9, said to have 
been recorded from the accused by P. W. 
1 was next sought to be relied upon for 
the purpose of showing that M. Os. 6 to 
8 are of gold of 24 carats fineness. The 
accused no doubt admitted having made 
a statement to P. W. 1 but maintained 
that he did not know what all was written 
by the latter in Ex. P-9 and added that 
he could not understand either Telugu or 
English properly. We get it in the evi- 
dence of P. W. 2 who attested Ex. P-9, 
that the accused was answering in Hind? 
the questions put to him by P. W. 1 and 
that neither he (P. W. 2) nor the other 
attestor of Ex. P-9 knew Hindi. There is 
thus no other evidence except that ôf 
P. W. 1 that the accused understood the 
questions which he put to him and that 
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he had in fact admitted that M. Os. 6 to 8 
were of pure gold. It is also noteworthy 
that the statement of the accused was re- 
corded only the next day after the gold 
was seized from him. 

In these circumstances and in the ab- 
sence of any independent evidence for 
the prosecution. I am inclined to think 
that it will be unsafe to base a convic- 
tion on the so-called admission alone by 
the accused that M. Os. 6 to 8 were of 
pure gold. I must, therefore. hold that 
the court below was justified in acquitt- 
fing the accused of both the charges on 
the ground that the prosecution failed to 
Fa the same beyond reasonable 

oubt. 


8. I must, however, agree with the 
learned Public Prosecutor that the order 
of the Court below, directing the return 
of the gold to the accused cannot be sus- 
tained. It is common ground that confis- 
cation of the gold seized from the accus- 
ed was ordered by the Collector of Cen- 
tral Excise Hyderabad, under the provi- 
Sions of the Customs Act. This is what 
we can gather from the relevant order, 
Ex. P. 2 also. Section 126 (1) of the Cus- 
toms Act lays down that when any goods 
are confiscated under that Act. such goods 
shall thereupon vest in the Central Gov- 
ernment. So, the gold seized from the ac- 
cused vested in the Central Government 
with effect from the 23rd September, 
1967 as a result of the order. Ex. P-2, 
made on that day by the Collector of 
Central Excise, confiscating the property 
to the Government. 


It is true that Section 517 (1) Cr. F. 
C., empowers the court to direct delivery 
of the property produced before ‘it to any 
person claiming to be entitled to posses- 
sion thereof; but when it is seen that the 
accused in this case ceased to have any 
manner of right to the gold that was pro- 
duced before the learned Magistrate by 
reason of its having vested in the Central 
Government even on 23-9-1967 as a 
result of the confiscation adjudged by the 
Collector of Central Excise the 
learned Magistrate was clearly wrong 
in directing the return of the property to 
the accused. 


I may refer in this context 
to an unreported decision of this court 
fin Cri. R. C. Nos. 323 and 529 of 1968 (AP) 
in which it was pointed out by Mirza. J., 
that an earlier order of confiscation pass- 
ed by the Collector of Central Excise 
should not be disturbed by the Criminal 
Court acting under Section 517 Cr. P. C. 
as the jurisdiction of the court as well as 
the department in matters relating to 
disposal of.property and imposition “of 
penalty are concurrent. The order of the 
Court below directing the return of the 
gold to the accused cannot therefore. be 
sustained. 


S. A. Sattar v. State 
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_ 9. Tn the result, the acquittal of 
the respondent by the Court below of 
offences punishable under Section 135 of 
the Customs Act and Rule 126(P)(2) of 
the Defence of India Rules is confirmed 
but the order made by that court direct- 
ing the return of M. Os. 1 to 12 which 
were confiscated by the Collector. Cen- 
tral Excise and had vested in the Central 
Government, is set aside. The appeal is 
accordingly allowed in part. 

Order accordingly. 





AIR 1971 ANDHRA PRADESH 349 
(V 58 C 74) 
KONDATIAH, J. 
S. A. Sattar, Petitioner v. Govern- 
era of Andh. Pra. and others. Respon- 
ents. 


ave Petn. No. 5268 of 1968, DJ- 23-4- 


(A) Motor Yarra Act (1939), S. 64-A 
Propriety of order depends on facts 
of each case and the task of prescribing 
principles for selection of candidates for 
grant of permit lies on the authorities 
and not the court under Article 226. How- 
ever it should not normally apply oppos- 
ing principles in the same case. 

(Para 5) 

(B) Motor Vehicles Act (1939), S. 64-A 
— Government can remand case even 
to R. T. A. for disposal after taking fresh 
evidence. AIR 1968 SC 1227 and AIR 
1965 Mad 79 (FB) and AIR 1957 Andh 
ia = and AIR 1959 Andh Pra 321, Fol- 
owi . 


Where State Government felt that 
the question whether one of the appli- 
cants had applied for permit benami for 
his joint’ family which already owned a 
fleet of buses had to be properly inves- 
tigated for disposing of the batch and re- 
manded it to R. T. A. for that purpose. 
held, the remand order was not liable to 
be disturbed under Article 226 especial- 
ly when its bona fides was not question- - 
ed. (Paras 6. 9 & 10) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1227 (V 55) = 
(1968) 3 SCR 322, Arbind Kumar 

_ Singh v. Nand Kishore 

(1965) AIR 1965 Mad 79 (V 52) =! 
(1964) 2 Mad LJ 511 (FB). Cumbum 
Roadways v. Somu Transports 7 

(1959) AIR 1959 Andh Pra 321 (V 46) = 
(1959) 1 Andh WR 184, Swariyalak- 
shmi v. State of Andh Pra 8 

(1957) ATR 1957 Andh Pra 55 (V 44) = 
1956-2 Andh WR 85, Kanchana 
Kesava Rao v. Kosuri Subbaraju . 8 

K Amareswari and A. S. C. Bose. for 
Petitioner; 4th Govt. Pleader, (for Nos. 
1 to 3) and P. Kodandaramaiah and M. 
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Krishnam Raju (for No. 4) for Respon- 
dents. 

ORDER:— This application by the 
petitioner, under Article 226 of the Con- 
stitution. is to quash the orders of the 
State Government setting aside the orders 
of the Appellate Authority and remanding 
the matter to the Regional Transport 
Authority, Cuddapah for disposal. 

2. The material facts leading ‘to 
this writ petition may briefly be stated: 
The petitioner, the 4th respondent here- 
fn and 14 others applied for the grant of 
stage carriage permits on the route 
Cuddapah to Ahobilam. Though the 
petitioner had applied for one permit on 
the route, the 4th respondent was the 
applicant for two permits. The Regional 
Transport Authority awarded four marks 
to the petitioner as well as the 4th res- 
pondent but granted both the permits to 
the 4th respondent on 20-2-1963. It was 
also found that the applicants 2 and 3 
are the sons of applicant No. 4 and all of 
them are living jointly having joint 
business and they owned five permits 
and the route being a medium one. the 
4th depart was preferred to appli- 
cants 2 and 3 

On appeal, the Appellate Authority 
awarded five marks to the petitioner 
and four to the 4th respondent and grant- 
ed one permit to the petitioner on 18-9- 
1964. It was observed that it was not 
satisfactorily proved that the petitioner 
and his brother are members of a joint 
family and hence, their claims could be 
separately considered. The revision peti- 
tion filed by the 4th respondent against 
the grant of one permit to the petitioner 
by the Appellate Authority was allowed 
by the State Government by its order 
dated 14-6-1965. setting aside the grant 
of the permit by the Appellate Authority 
to the petitioner herein. Thereupon the 
Writ Petition No. 15/66 filed by the peti- 
tioner Raby allowed by this Court on 
April 5, 1968 quashing the orders of the 
State Government. It was observed in 
the judgment that the State Government 
has neither affirmed the view of the Ap- 
pellate Authority nor agreed with the 
Regional Transport Autority in awarding 
marks to the petitioner. It was further 
observed that “the Government has not 
categorically found whether the petition- 
er, his brother and father have a joint 
business and they can therefore be con- 
sidered as fleet owners. All these points 
have not been considered by the Govern- 
ment at all.” The matter was, therefore, 
remitted to the State Government to re- 
consider the Revision Petition afresh in 
the light of what was stated by this 
Court. 

The State Government passed the im- 
pugned order pursuant to the decision of 
this Court in the aforesaid revision peti- 
tion. It reads:— 
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“2. In pursuance of the above re- 
mand order of the High Court, the revi- 
sion petition of the Manager of Sri Lak- 
shminarasimhaswamy Devasthanam. Aho" 
bilam, has been examined with reference 
to the connected records of the lower 
authorities and the representation of the 
respondent keeping in view the observa- 
tions of the High Court in its Judgmentt 
in Writ Petition No. 15 of 1966. 


3. The revision petitioner has main 
Ty contended that the Appellate Authori- 
ty failed to consider that the Regional 
Transport Authority Cuddapah granted 
him both the permits in the interests of 
the public and the pilgrims travelling 
between Cuddapah and Ahobilam, and 
also considering that the entire profits 
of this transport business would go to the 
public charities like schools and the like; 
and that the said authority failed to un- 
derstand and construe the order of the 
Government regarding quick succession: 
and that the respondent Sri S. A. Sattar 
was having joint business with his bro- 
ther and father, owning a fleet of buses, 
but depleted the strength of their fleet 
to enable them to get some more per- 
mits. The petitioner has therefore re- 
quested to set aside the orders of the Ap- 
pellate Authority reversing the order. of 
the Regional Transport Authority grant- 
ing him the second permit also. and to 
confirm the orders of the Regional Trans- 
port Authority, Cuddapah. 

4. From the connected records, it is 
seen that the evaluation of the individual 
merits by the Regional Transport Autho- 
rity, Cuddapah especially awarding of 
marks, was not done in accordance with 
the rules. The awarding of 4 marks to 
Sri Lakshminarasimha Swamy Devas- 
thanam, Ahobilam for the Common sec- 
tor without taking into consideration the 
aspects of the residential and business 
place, is obviously wrong. It is also not 
clear how the Appellate Authority was 
Satisfied that the respondent Sri S. A. 
Sattar was not a member of the joint 
family of Sri Mohd. Husain, who, accord- 
ing to the Regional Transport Authority. 
Cuddapah, owned five buses in all. Con- 
sidering all these discrepancies, the Gov- 
ernment consider that this is a fit case 
for remanding it to the Regional Trans- 
port Authority. Cuddapah. for fresh dis- 
posal according to law. 

5. The Government accordingly sef 
aside the orders of the lower authorities 
and remand the case back to the Region- 

al Transport Authority. Cuddapah for 
fresh disposal according to law.” 
Aggrieved by that decision, the petitioner 
has filed this Writ Petition. 


3. Smt. Amareswari, for the peti- 
tioner, contends that the awarding of 
five and four marks to the petitioner 
and the 4th resporident respectively by 
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the Appellate Authority is valid and jus- 
tified and the State Government has no 
jurisdiction to set aside the orders of 
grant of permit to her client made by 
the Appellate Authority and remand the 
case to the Regional Transport Authority 
for fresh disposal according to law. This 
claim ‘of the petitioner is opposed by the 
Government Pleader and ‘Sri Kodanda- 
ramaiah for the 4th respondent contend- 
ing inter alia that the petitioner is only 
a. benamidar for the benefit of the me 
bers of his family having joint transport 
business and owning a fleet of buses and 
is not entitled for the grant of the per- 
mit in preference to the claims of the 
4th respondent and there is no merit in 
this Writ Petition. 


4. The question for decision is 
whether the impugned order of the State 
Government is without Jurisdiction and 
lis liable to be quashed. 


5. For a proper appreciation of 
the contention raised by the petitioner, 
it is necessary to consider. the scone of 
the revisional power. Section 64-A of 
the Motor Vehicles Act, 1939 as amend- 
ed by Madras Amendment Act No. 20 of 
1948 which is made applicable to the 
State of Andhra Pradesh (hereinafter 
called the Act) empowers the State Gov- 
ernment to revise any order or proceed< 
ing of any authority or person subordi+ 
nate to it if it is illegal, irregular or im- 
proper and pass such order thereon “as 
it thinks fit”. The expression “proprie- 
ty”? is of wide import empowering the 
Revisional Authority to interfere when 
the impugned order is improper either on 
facts or in law. There is no hard and 
fast rule or any rule of thumb having 
universal application ‘to determine the 
propriety or otherwise of any order. 
Whether a particular order or proceed- 
ing is or is not proper. is a question of 
fact depending upon the fact and circum- 
stances of each case. It is for the State 
Government, the Revisional Authority, 
to prescribe the principles or rules of 
selection of the candidates for the grant 
of permits and it is for the State to de- 
cide which of the principles would best 
serve and suit the interests of the gene- 
ral public and it is not for the High 
Court under Article 226 of the Constitu- 
tion to substitute its own judgment for 
that of the Revisional Authority consti- 
tuted under a Statute. However, the 
Tribunals under the Act are not empow- 
ered to apply two different and oppos- 
ing principles in the same case without 
any justification for such a course. The 
High Court will not normally interfere 
under Article 226 of the Constitutien 
with the manner of exercise of révisional 
power if it is found to have been exer- 


cised bona fide and within its jurisdic: 


tion. 
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6. The expression “may pass such 
order in reference thereto as it thinks fit” 
occurring in Section 64-A of the Act 
manifests that the Revisional Authority 
is vested with a very wide discretion to 
pass appropriate orders if it is satisfied 
that the impugned order is illegal irregu- 
lar or improper. The power of revision 
under the Act appears to be analogous to 
the power entrusted to the Appellate 
Authority. There is no restriction or li- 
mitation imposéd on the State Govern- 
ment with regard to the mode of dispo- 
sal of the revisions under the Act. The 
revision petitions may be allowed or dis- 
missed. The Revisional Authority is also 
competent either to finally dispose of the 
case or set aside the impugned order and 
remand the case either to the Appellate 
Authority or Regional Transport Authori- 
ty, if, in its opinion, the justice of the 
case requires such a course. No provi- 
sion under the Act or anv rule made 
thereunder prohibit the Revisional Au- 
thority from remanding the case to the 
Regional Transport Authority for dispo- 
sal of the case afresh, has been brought 
to my motice. The contention of Smt. 
Amareswari that the State Government 
is not competent to remand the case to 
the Regional Transport Authority for dis- 
posal of the case afresh, cannot be given 
effect to. 


On a close reading of the ITE 
of Section 64-A, I am satisfied that the 
Revisional Authority is having ample 
jurisdiction to set aside the orders of the 
Appellate Authority and remand the 
case either to the Appellate Authority or 
to the Regional Transport Authority 
with a direction to dispose of the case 
afresh according to law. The Regional 
Authority is also competent to call for 
additional evidence in the interests of 
justice. There is no bar in the Act or 
the Rules made thereunder against the 
Regional Authority considering addition- 
al evidence if it thought such evidence 
is necessary to be brought on record to dof 
justice to the parties. 


Te I shall now turn to the case 
law on the subject. In Arbind Kumar 
Singh v. Nand Kishore, AIR 1968 SC 


1227 at p. 1231 the Supreme Court had to 
consider the scope of the revisional ju- 
oe under Section 64-A of the Act. 

Shah, J., who spoke for the Court, obser- 
ved thus: 


“Section 64-A of the Motor Vehicles 
Act, 1939, as amended by Bihar Act 17 of 
11959 authorises the State Government 
to call for in the course of any proceed- 
ings taken under the Chapter from any 
authority or officer subordinate to it the ` 
records, of such proceedings, and after 
examining such records pass such order 
as it thinks fit. The expression “pass 


$52 A.B. ([Prs. 7-9] 


such order as it thinks fit” is not restrict- 
ed to the passing of orders which are fin- 
al in character. If for the purposes of 
doing complete justice between the par- 
ties, the authority who hears the revision 
petition, is satistied that it is necessary 
to call for additional evidence, he may 
call for such evidence. There is no bar 
in the Act or the rules against an appel- 
late or the revising authority taking into 
consideration additional evidence brought 
on the record if the authority requires 
additional evidence to be brought on the 
` record or allows it to be brought on re- 
cord to do complete justice between the 
parties. The evidence must undounbtedly 
be disclosed to the parties and they 
must be given an opportunity to meet 
the inference that may arise from such 
additional evidence.” 

See also Cumbum Roadways v. Somu 
Transports, AIR 1965 Mad 79 (FB). 


8. In Kanchana Kesava Rao v. 
Kosuri Subbaraju, (1956) 2 Andh WR 85 
at p. 87 = (AIR 1957 Andh Pra 55) a 
Bench of the Andhra High Court has held 
that this court, while exercising its 
power under Article 226 of the Constitu- 
tion, cannot substitute its opinions or 
notions for the policies or opinions on 
which the State Government acted if if 
is-found that it has exercised its power 
under Section 64-A bona fide ahd for 
the purpose for which it has been con- 
ferred. Viswanatha Sastri., J.. who spoke 
for the Court, while considering ‘the 
scope of the provisions of Section 64-A 
observed thus: 


“Legality” and “regularity” are 
well-understood terms and well-recognis- 
ed grounds of judicial interference on 
an appeal or revision. An order is ille- 
. gal if it is opposed to any enactment or 
any -rule having the force of law. It is 
irregular if the procedure followed is in 
violation -of the principles of natural ius- 
tice and fair-play. The term “proprie- 
ty” is, however, of wide import and there 
might be honest differences of opinion 
about the “propriety” of an order even 
though it is in conformity with law and 
within the powers of the authority mak- 
ing the order. 

XX XX XX 


eresse SUCH matters, it Is for the 
State to decide which among the compet- 
ing principles would best serve the in- 
terests of the public. If, after due con- 
sideration the Government has taken a 
decision on this matter, it is not for us to 
Investigate the relative merits or sound- 
ness of one point of view as against the 
other.” 


(at page 88)  “....ecoseseseeeenoWe consider 
that it is not proper for us to substitute 
eur own judgment for the judgment of 
‘he Tribunal appointed by the Legisla- 
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ture especially in a case where there is 
no right of appeal to this Court and 
where interference Is sought under Arti- 
cle 226 of the Constitution. 


..XXXX. It is no doubt open to the 
State to alter the rules of selection from 
time to time if as a result of experience, 
it discovers that they require alteration 
in the interests of the public. It is, how- 
ever, not proper for the Government to 
apply two different and opposing princi- 
ples at the same time, one to one appli- 
cant and the other to another, without 
assigning proper and convincing reasons 
for such differentiation. We therefore 
hold that it is not for us to say whe- 
ther the reasons given by the Govern- 
ment are adequate or compelling so long 
as those reasons were not improper or ir- 
relevant reasons.” 


The same view has been reiterated by a 
Division Bench of this Court in Swarai- 
yalakshmi v. State of Andhra Pradesh 


(1959) 1 Andh WR 184 = (AIR 1959 
Andh Pra 321). Hence I have no hesi- 
tation to hold that the State Govern- 


ment is competent to remand the case to 
the Regional Transport Authority to dis- 
Pose of the case afresh according to law. 


9. I shall now proceed to examine 
the plea of the petitioner’s counsel that 
the State Government is not justified to 
entertain the allegation that the peti- 
tioner, his brother and father were living 
jointly having joint business and the al- 
legations were made benami for the be- 
nefit of the members of the family. In 
the Counter-affidavit filed by the 4th 
respondent in this Court it is specifically 
alleged that the Appellate Authority has 
not decided the question whether the 
petitioner is carrying on the business 
with his brothers and his father and the 
Revisional Authority felt it necessary to 
remand the case io the Regional Trans- 
port Authority for more satisfactory fac- 
tual investigation and disposal and ‘hat 
it is necessary to find out whether the 
petitioner is doing business with other 
members of the family. It is further 
averred that any joint business of a Mus- 
lim family carried on denami without 
disclosing the identity is a ground of dis- 
qualification. It is urged before me by 
the respondents that the petitioner, his 
brother and father have only filed appli- 
cations in their individual names benami 
for the benefit of their family having 
joint transport business as the family 
with five permits would be disentitled 
for the grant of the present permit which 
is a medium one. In other words, it is 
asgued that with a view to get over that 
difficulty, the petitioner as well as his 
brother and father have benami applied 
in their individual names and in fact, all 
the permits standing in the names of the 
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members of his family really belong to 
their family as a unit having joint trans- 
port business. 


The State. Government in the light 
of the observations made by this Court in 
Writ Petition No. 15/66 and also in the 
light of the material and the conflicting 
views expressed by the Regional Trans- 
port Authority and the Appellate Autho- 
rity, thought fit to have the matter inves- 
tigated afresh by the Regional Trans- 
port Authority after affording reason- 
able opportunity to all the parties con- 
cerned. As pointed out earlier. the Revi- 
sional Authority is competent to remand 
the case to the Appellate Authority as 
well as the Regional Transport Authori- 
ty and there is no error of jurisdiction 
or illegality in the impugned order in 
that regard. The transport authorities 
are also empowered to receive any fur- 
ther material made available to them: 
but before using such material, they have 
to afford reasonable opportunity to the 
person against whom such material 
would be used. If the submission of the 
respondents that the petitioner is only a 
benamidar for his family which owned 
five buses is. on investigation of the 
facts, found to be true, the petitioner 
cannot be preferred to the 4th respon- 
dent. The Revisional Authority thought 
that it is an important factor to be taken 
into consideration, and as the material 
on record was not sufficient to decide 
that aspect one way or the other consi- 
dered it fit and proper ‘to remand the 
case to the Regional Transport Authority 
for a fresh disposal according to law after 
affording reasonable opportunity to the 
petitioner and the 4th respondent. As 
referred to earlier. the expression “pro- 
priety” occurring in Section 64-A of the 
Act is of very wide import and the Revi- 
sional Authority has ample jurisdiction 
to remand the case to the Regional Trans- 
port Authority when it thought that the 
questions relating to the awarding of 
marks as well as the allegation relating 
to the true nature of the transport busi- 
ness of the petitioner have to be decided. 

10. It is now well settled that 
this Court under Article 226 of the Con- 
stitution, will not interfere with the man- 
ner of exercise of jurisdiction by the 
Revisional Authority if the orders are 
found to be not improper or mala fide. It 
is not suggested ‘that the impugned 
orders are mala fide. Nor can it be said 
that the orders are without jurisdiction. 
On a consideration of the entire facts and 
circumstances, I am satisfied that the im- 
pugned order is a bona fide one and it 
does not suffer from any infirmities. ius- 
tifying the interference of this* Court 
under Article 226 of the Constitution. 


il. The Regional Transport Au- 
thority has to consider, after affording 
1971 Andh. .Pra/23 XI G—19 
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reasonable opportunity to the petitioner 
and the 4th respondent. only the claims 
of these two persons on merits for the 
grant of the second permit on the route 
in question. It is precluded from taking 
into consideration the claims of any other 
applicants. With this direction the writ 
petition is dismissed with costs. Advo- 
cate’s fee Rs. 100/-. 

Petition dismissed. 
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CHINNAPPA REDDY AND 
MADHAVA REDDY, JJ. 

Donda Rama Rao and another, Peti- 
tioners v. The Government of Andhra 
Pradesh and others, Respondents. 

Writ Petn. Nos. 3115, 2952, 3070 and 
3781 of 1969 and 366 of 1970, D/- 20-3- 
1970. 

(A) Andhra Pradesh (Agricultural 
Produce and Livestock) Market Act (16 
of 1966), S. 5 (2) — Section is not dis- 
criminatory and hence does not violate 
Art. 14. (Cr. R: — Constitution of India, 


Article 14). (Para 1) 
(B) Andhra Pradesh (Agricultural 

>- Produce and Livestock) Market Act (16 
of 1966), Section 5(1) — Consultation 


with Director of Marketing for appoint- 
ment of members to the Market Commit- 
tee is mandatory. AIR 1970 SC 370, Fol- 
lowed. (Para 2) 
(C) Andhra Pradesh (Agricultural 
Produce and Livestock) Market Act (16 
of 1966), Section 5 (1) (i) — Power under 
section must be exercised as a whole and 
once for all. (Para 3) 
(D) Andhra Pradesh (Agricultural 

Produce and Livestock) Market Act (16 
of 1966) Section 3 — Power of Govern- 
ment to declare an area as notified area 
can be exercised only once. (Para 7) 
Cases Referred: Chronological Paras 
(1970) Seu 1970 SC 370 (V 57)= 

W. P. No. 349 of 1968, Chandra- 

mouleshwar Prasad v. Patna 

High Court 
(1969) 1969-1 All ER 60 = 1969-2 

WLR 249, Kingsway Investments 

Ltd. v. Kent C. C. 
(1958) AIR 1958 SC 845 (V 45) = 

1958 SCJ 1199, Sewnuijanrai Indra- 

sanraj Ltd. v. Collector of 


Customs 
(1958) 1958-1 All ER 625 = 1958-2 

WLR 371, Pyx Granite Co. Ltd. 

v. Ministry of Housing and Local 

Government 

CHINNAPPA REDDY J.:—The facts 

of these writ petitions expose the blatant 
and systematic manner in which the ex- 
ecutive Government has consistently 
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mocked at legislative mandates and flout- 
ed statutory provisions in connection 
with the constitution and composition of 
Market Committee under the Andhra 
Pradesh (Agricultural Produce and Live- 
stock) Markets Act, 1966. Section 3 of 
the Act provides for the declaration of 
an area as a ‘notified area’ and Section 4 
provides for the constitution of a Market 
Committee for each ‘notified area’. 
Section 5 prescribes that every market 
committee shall consist of not less than 
twelve and not more than sixteen mem- 
bers, the number to be fixed by the 
Government. The Government is em- 
powered to appoint after consultation 
with the Director of Marketing. not less 
than half the members from among the 
growers of agricultural produce and 
owners of livestock and products of live- 
stock in the notified area. The Govern- 
ment is also empowered to appoint a re- 
presentative of the agricultural Depart- 
ment or Animal Husbandry Department 
to be a member of the Committee. One 
member is to be elected by the members 
of the local Co-operative Marketing 
Societies. The members of the Gram 
Panchayats comprised in the notified 
area are required to elect one member. 
The members of the municipality where 
the office of the market committee is 
located are required to elect a member 
but if there is no such municipality. the 
members of the Gram Panchavats in the 
notified area are required to elect a 
second member. The remaining mem- 
bers of the Market Committee are to be 
elected by the persons licensed as traders 
under Section 7 of the Act. Where a 
Market Committee is constituted for the 
first time the Government is empower- 
ed to appoint the representatives of the 
traders from out of a panel of traders 
furnished by the Director of Marketing 
to the Government. Section 5(2) provi- 
des for the election of a Chairman and 
Vice-Chairman but the Official member 
representing the Agricultural Department 
or Animal Husbandry Department and 
the representatives of the Municipality 
and Gram Panchayats are not eligible to 
be elected as Chairman and Vice-Chair- 
man. We may dispose of at this stage a 
question raised by the petitioners in 
some of the Writ Petitions that Section 
5(2) is discriminatory and violative of 
Article 14 of the Constitution. We do 
not think that there is any substance in 
the objection to the validity of Section 5 
(2). The official member is excluded ob- 
viously because it is not considered desir- 
able for an official to seek election to an 
office where the electorate consists of 
Non-Officials. The members of the 
Municipality and Gram-Panchayats are 
excluded because they are not directly 
interested in promoting the object of the 
Act which is to bring together the pro- 
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ducer and the trader and to eliminate 
middlemen. The Municipality and the 
Panchayats have their representatives in 
the Market Committee merely to safe- 
guard the interests of the Municipality 
and Panchayats which suffer a loss of re~ 
venue as soon as a Market Committee is 
constituted since under Section 29 they 
are barred from levying any fees on any 
agricultural produce, livestock or pro- 
ducts of livestock in a notified area. On 
the other hand, the representatives of 
growers, the representatives of traders 
and the representatives of Co-operative 
Marketing Societies are persons who are 
directly interested in promoting the ob- 
ject of the Act. The classification of the 
members, therefore is clear and the nexus 
between the classification and the object 
of the Act is patently reasonable. Sec- 
tion 5(2) of the Act, in our view. does not 
suffer from the vice of discrimination. 


2 Having disposed of the con- 
tention regarding the views of Section 
5(2) of the Act, we may now proceed to 
consider the other contentions raised in 
these Writ Petitions. The facts in W. P. 
No. 3115/69 are as follows: By a notifica- 
tion dated 29-10-1968, the area comprising 
the Taluks of Eluru and Chinthalapudi in 
West Godavary district were declared as 
a notified area under Section 3 (3) of the 
Act. By another notification dated 4-4- 
1969 the strength of the Market Commit- 
tee for this area was fixed at 14. By G. 
O. Rt. No. 942 dated 17-7-1969 the Gov- 
ernment of Andhra Pradesh appointed 
respondents 4 to 11 as members of the 
Market Committee to represent the 
growers under Section 5(1) of the Act. 
By the same notification the Government 
appointed respondents 12 and 13 as mem- 
bers of the Market Committee to repre- 
sent the traders under the proviso to Sec- 
tion 5(1) (iv) of the Act. The appointment 
of these ten persons as members of the 
Market Committee is questioned in this 
Writ Petition. The petitioners allege in 
the affidavit filed in support of the Writ 
Petition that the appointment of respon- 
dents 4 to 11 was not made after consulta- 
tion with the Director of Marketing as 
contemplated by Section 5(1) (i) and that 
the appointment of respondents 12 and 
13 was not made from out of a panel fur- 
nished by the Director of Marketing. The 
petitioners further allege that the Direc- 
tor of Marketing submitted two panels of 
names for appointment as members of 
the Committee to represent growers and 
traders and that not one person included 
in either of the panels was appointed by 
the Government. These facts are nof 
disputed by the respondents and_ the 
learned Government Pleader has placed 
before me the panels of names submitted 
by the Director of Marketing. The panel 
prepared by the Director of Marketing to 
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represent growers consists of twelve 
names while the panel to represent tra- 
ders consists of six names. None of them 
Was appointed by the Government. The 
Proviso to Section 5(1) (iv) of the Act 
requires the Government to appoint re- 
presentatives of traders from out of the 
panel submitted by the Director of Mar- 
keting. The Government instead of mak- 
ing appointments from out of the panel. 
made appointments outside the panel 
directly in contravention of the proviso 
to Section 5 (1) (iv). Section 5 (1) (i) re- 
quires the Government to appoint repre- 
sentatives of growers after consultation 
with the Director of Marketing. It is 
clear that there was no consultation with 
the Director of Marketing regarding the 
appointment of Respondents 4 to 11. It 
was urged by the learned Government 
Pleader that consultation with the Direc- 
tor was not mandatory and that even if 
it was mandatory. the Government was 
not bound to accept the names recommend- 
ed by the Director and that they may 
choose some or none from the panel 
submitted by the Director. We are un- 
able to agree there is nothing in Section 
5 or anywhere else in the Act to indicate 
that consultation with the Director is not 
mandatory. There is no warrant to hold 
that the word ‘shall’ occurring in Sec- 
tion 5 (1) (i) means something other than 
‘shall’. It is true that the Government is 
at liberty to appoint persons not recom- 
mended by the Director. but even in re- 
gard to such persons the Director must be 
consulted. If the Director recommends 
A. B. C. D. E. F.. the Government may 
choose to appoint L. M. N. O. P. Q. but 
before appointing them. the Government 
must consult the Director regarding their 


appointment. If the Government does 
mot consult the ee about the ap- 
pointment of L. M. P. Q. then the 


appointment cannot be said to have been 
made after consultation with the Direc- 
tor. This position has now been clarified 
‘by a recent judgment of Their Lordships 
of the Supreme Court in Chandramoules- 
war Prasad v. The Patna High Court, 
W. P. No. 349 of 1968 = (reported in AIR 
1970 SC 370) which was brought to our 
notice by Sri P. A. Choudhary. learned 
counsel for the petitioners in W. P. No. 
2952/69. The case arose under Article 
233 of the Constitution which prescribes 
that appointments of persons as District 
Judges shall be made by the Governor in 
consultation with the High Court. Ex- 
plaining Article 233 of the Constitution 
their Lordships observed: 


“The underlying idea of the Article 
is that the Governor should make up his 
mind after there has been a deliberation 
with the High Court. The High Court 
fs the body which is intimately familiar 
with the efficiency and quality of offcers 
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who are fit to be promoted as District 
Judges. The High Court alone knows 
their merits as also demerits. This does 
not mean that the Governor must accept 
whatever advice is given by the High 
Court but the Article does require that 
the Governor should ascertain from the 
High Court its views on the merits or 
demerits of persons among whom the 
choice of promotion is to be limited. If 


the High Court recommends A while the 
Governor is of opinion that B’s claim is 
superior to A’s it is incumbent on the 
Governor to consult the High Court with 
regard to its proposal to appoint B and 
not A. If the Governor is to appoint B 
without getting the views of the Hish 
Court about B’s claims vis-a-vis A’s to 
promotion, B’s appointment cannot be 
said to be in compliance with Article 233 
of the Constitution.” 


Later again their Lordships observed: 
“Consultation or deliberation is not 
complete or effective before the parties 
thereto make their respective points of 
view known to the other or others and 
discuss and examine the relative merits of 
their views. If one party makes a pro- 
posal to the other who has a counter pro- 
posal in his mind which is not communi-- 
cated to the proposer the direction to 
give effect to the counter proposal with- 
out anything, more. cannot be said to 
have been issued after consultation.” 


In the light of this judgment of their 
Lordships of the Supreme Court. it must 
be held that the appointment of respon- 
dents 4 to 11 in W. P. No. 3115/69 was not 
made after consultation with the Direc- 
tor and was therefore made in contraven- 
tion of Section 5 (1) (i) of the Act. G. 
O. Rt. No. 942 dated 17-7-1969 is there- 
fore quashed. W. P. No. 3115 of 1969 is 
allowed with costs. 


3. In W. P. No. 2952 of 1969 the 
facts are as as follows: Narasapur Taluk 
of West Godavary District was declared 
as a notified area under Section 3 of the 
Act and a Market Committee designated 
as ‘the Palakol Agricultural Market Com- 
mittee’ was constituted under Section 4 
of the Act for that area. The strength of 
the Committee was fixed as 14. By G. O. 
Rt. No. 986 dated 24-7-1969 the Govern- 
ment appointed respondents 4 to 12 as 
members of the committee to represent 





growers under Section 5 (1) (i) of the 


Act, and respondents 13 to 15 to repre- 
sent traders under Section 5 (1) üv) of 
the Act. Of the eight persons appointed 
to represent growers. except R-8. the 
others were not recommended by the 
Director of Marketing and it is also ad- 
mitted by ‘the learned Government 
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Pleader that the Government did not 
consult the Director regarding the ap- 
pointment of the others. Similarly of the 
three persons appointed to represent tra- 
ders, R-13 alone was out of the panel 
submitted by the Director under Section 
5(1) (iv), but R. 14 and R. 15 were from 
outside the panel. It is thus clear that 
there was a clear contravention of the 
provisions of Section 5 (1) (i) and the 
Proviso to Section 5 (1) (iv) of the Act. 
The learned Government Pleader how- 
ever submitted that it_is not necessarv to 
quash the entire G. O., but that it may 
be upheld at least to the extent of ap- 
pointment of R-8 and R-13 since both of 
them were included in the panels sub- 
mitted by the Director and it could there- 
fore be said that the appointment of R-8 
was made after consultation with the 
Director and the appointment of R-13 out 
of the panel submitted by the Director. 
The learned counsel for the petitioners 
submitted that the power of appointment 
under Section 5 (1) of the Act is an in- 
tegrated power which can be exercised 
but once in the manner provided by the 
Act and not in several stages. The learn- 
ed counsel urged that the Act does not 
contemplate a piecemeal exercise of 
power by the Government and if any one 
of the appointments is found to be bad, 
then all the appointments must go so 
that the Government may exercise its 
power in accordance with law. There 
appears to be good reason for accepting 
the submission of the learned counsel. 
Suppose in a given case the Director re- 
commends the names of 12 persons for 
‘appointment of eight members. Suppose 
the Government appoints four from the 
list submitted by the Director and four 
. from outside the list. If the Govern- 
ment consults the Director again, the 
Director may be able to convince the Gov- 
ernment that the four ‘outsiders’ ought 
not to be appointed or he may himself be 
convinced that some of the four ‘outsiders’ 
are really worthy of being appointed but 
he may convince the Government, in 
such an event, that some of the eight 
persons in the list submitted by him and 
not chosen by the Government ought to 
be preferred to those chosen by the Gov- 
ernment from out of those recommended 
by him. Since the eight persons are to 
represent the growers of the entire area 
it is possible that several adjustments 
must be made to give representation to 
different areas within the ‘notified area’ 
and to producers of different committees. 
Conflicting interests may have to be 
counter-balanced and the consultation with 
the Director must therefore be in order 
to make all the appointments at the same 
time. If that be so, it follows that the 
Government must exercise its power all 
at once or not at all. There is also ano- 
ther consideration which takes us to the 
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same end. Section 5 (1) G) empowers 
the Government to appoint not less than 
half the members from among growers 
of the notified area, after consultation 
with the Director. It follows ‘that the 
Government cannot appoint less than half 
the members from growers. If they do. 
they would be acting in contravention of 
the provisions of Section 5 (1) (i) of the 
Act. The Government obviously cannot 
also appoint less than helf the members 
in the first instance and reserve to itself 
the power to appoint the rest at a later 
stage. If, in a case, the Court holds that 
the appointment of some members is bad 
and proceeds to uphold the appointment 
of the others who may be less than half 
the total strength. the Court. in effect, 
would be permitting the Government to 
appoint less than half the members in 
the first instance and the rest at a later 
stage. That would be against the provi- 
sions of Section 5(1)(i). We are therefore 
convinced that the power under Section 
5(1)(i) must be exercised as a whole and 

at once. We have not considered itl. 
necessary to refer to the cases cited by 
Mr. Choudari as we think that the ‘Ques~ 
tion of severance always a difficult ‘ques- 
tion to resolve, has to be decided on the 
Provisions and peculiarities of the indivi- 
dual statute. It is enough to mention the 
cases. They are Pyx Granite Co. Lid. v. 
Ministry of Housing and Local Govern- 
ment, (1958) 1 All ER 625; Kingsway 
Investments Ltd. v. Kent C. C. (1969) 1 
All ER 60; Sewpujanrai Indrasanraf 
Lid. v. Collector of Customs 1958 SCJ 
1199 = (AIR 1958 SC 845). In view of 
the foregoing discussion G.’O. Rt. No. 986 
dated 24-7-1969 is quashed. W. P. No. 


2952, of 1969 is allowed with costs. 


f 4. In W. P. No. 3070 of 1969 G, 
O. Rt. No. 956/69 dated 19-7-1969 by 
which respondents 1 to 12 were appoint- 
ed as members of the Market Committee 
of Tadepalligudem, Respondents 1 to 9 to 
represent growers and respondents 10 to 
12 to represent traders is questioned. Tẹ 
is undisputed that the names of Respon- 
dents 1 and 8 to 9 were not included in 
the list of persons recommended by the 
Director, and the Government never ‘con- 
sulted the Director regarding their ap- 
Pointment. It is also undisputed that 
Respondents 10 to 12 were not in the 
panel furnished by the Director under 
Section 5(1)(iv) of the Act. G. O. Rt. No. 
956 dated 19-7-1969 is therefore quashed. 
W. Ei No. 3070 of 1969 is allowed with 
costs. 


5. The facts of W. P. No. 366/70 
are briefly as follows: The area compris- 
ing the taluks of Tuni, Kakinada Pedda- 
puram, Pithapuram and Prattipadu was 
declared as a ‘notified area’ under S. 3 of 
the Act & the strength of its market com- 
mittee was fixed at 16. According to the 
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petitioner, the eighth respondent. who 
is the brother of the Minister of the Gov- 
ernment of Andhra Pradesh for Pancha- 
yat Raj, evolved a scheme to get himself 
elected as the Chairman of the Market 
Committee and to that end. used his poli- 
tical influence to bring about all manner 
of illegalities and irregularities in the 
appointment and election of members etc. 
Under the statute the Government was 
required, after consultation with the Dire- 
ctor, to appoint mine members from the 
growers of the area. The Government 
appointed Respondents 4 to,12. It is now 
admitted by the learned Government 
Pleader that while R-4. R-5. R-6. R-8, 
R-9 and R-10 were in the list submitted 
by the Director, R-7, R-11 and R-12 were 
not, and that the Government did not 
consult the Director regarding the ap- 
pointment of R-7, R-11 and R-12. The 
Government was also required to.appoint 
three members to represent traders from 
out of a panel furnished by the Director. 
“It is now admitted by the learned Gov- 
ernment Pleader that R-15 alone -figured 
in the panel furnished by the Director 
and not R-13 and R-14. In the light of 
our earlier discussion in connection with 
W. P. No. 2952/69, we must hold that the 
appointment of respondents 4 to 15 to the 
Market Committee of Tuni is invalid. We 
may mention here that a perusal of the 
file relating to G. O. Rt. No. 902 dated 
14-7-1969 shows that the Minister for 
- Agriculture himself passed orders ap- 
pointing R-4 to R-15 as members of the 
Tuni Market Committee, but the file 
does not show the basis or information 
on which the Minister acted when he ap- 
pointed R-7. R-11. R-12. R-13 and R-1l4 
ignoring the recommendations made by 
the Director. 


6. Section 5 (1) (iii) reauires the 
members of the Gram Panchayats in the 
notified area to elect one member to the 
Market Committee. On 19-1-1970 the 
District Panchayat Officer issued notices 
to the Sar-Panches of the several Gram 
Panchayats in the notified area request- 
ing them to attend a meeting to be held 
at Peddapuram on 12-2-1970 at 2 P. M. 
‘to elect a representative of Panchavats to 
the Tuni Marketing Committee.’ On the 
face of it, the notices are illegal because 
it is the members of the several Gram 
Panchayats in the notified area that are 
required to elect a representative and 
not the Sar-Panches of the Gram Pan- 
chayats. Under Section 5(1)(ii) of the 
Act-the members of all the Co-operative 
Marketing Societies situated ïn the 
notified area are required to elect one 
representative to the Market Committee. 
According to the petitioners there ws 
never any election by the members of 
all the Co-operative Marketing Societies, 
but it was being given out that the 16th 
respondent had been elected to the Com- 
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mittee to represent Tuni Co-operative 
Marketing Society. In the counter affi- 
davit filed on behalf of the Government 
and the other official respondents ‘this 
allegation was not met. In the counter 
affidavit filed by the 8th respondent on 
behalf of the 16th respondent as well as 
the other respondents it was stated “it is 
not true to say that the 16th respondent 
was elected only as a member represent- 
ing the Tuni Co-operative Marketing 
Society by the Board of Management of 
the said Society. He was elected as the 
representative of all Co-operative Mar- 
keting Societies situated in the taluks of 
Tuni, Prathipadu, Pithapuram, Peddapu- 
ram and Kakinada which constitute the 
notified area of the Tuni Market Com- 
mittee, at a meeting convened -by the 
Deputy Registrar, (Marketing and Ferti- 
lisers), Kakinada on 30-11-1969 at Tuni 
as per the provisions of sub-rule (3)(c) of 
Rule 5 of the Andhra Pradesh (Agricul- 
tural Produce and Livestock) Markets 
Rules, 1969”. This statement is silent as 
to who were the participants at the meet- 
ing and whether the election was by the 
members of all the Co-operative Market- 
ing Societies in the notified area or only 
by the members of the Tuni Co-operative 
Marketing Society. However, the learned 
counsel for the respondents produced be- 
fore me a copy of the election notice is- 
sued by the Deputy Registrar of Co-ope- 
rative Societies on 21-11-1969. This 
notice is addressed to the Presidents of 
the Co-operative Marketing Societies in 
Kakinada circle and requests the Presi- 
dents to intimate all the members of their 
societies to assemble in the premises of 
Sri Raja High School, Tuni on 30-11-1969 
at 1 P. M, to elect from among themsel- 
ves a representative to the Market Com- 
mittee, Tuni. It is impossible to construe 
this notice as a notice to the members of 
the Co-operative Marketing Societies in 
the notified area announcing the date of 
election of a representative. It is also 
impossible to hold that the meeting, if 
any. held on 30-11-1969 was a meeting of 
the members of the Co-operative Mar- 
keting Societies in the notified area. The 
election of the 16th respondent must 
therefore be held to be void as he was 
not elected by tthe electorate entitled to 
elect, While this was so, on 30-1-1970 
the Assistant Director of Marketing issu- 
ed a notice to the members of the Market 
Committee proposing to hold a meeting 
of the members at Tuni on 12-2-1970 at 
11-A. M. for conducting the election of 
Chairman and Vice-Chairman of the 
Market Committee. It will be noticed 
that even the illegal meeting of Sar-Pan- 
ches for electing a representative to the 
Market Committee, though summoned 
earlier, was convened for 12-2-1970 at 2 
P. M. at Peddapuram. It is impossible 
to understand why a meeting of the 
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members of the Market Committee was 
convened by the Assistant Director for 
12-2-1970 at 11 A. M. at Tuni, several 
miles away from Peddapuram in spite of 
the fact that a representative of the Pan- 
_ chayats was to be elected that day at 2 
P. M. at Peddapuram. It is difficult to 
accept the case of the respondents that 
the Assistant Director cf Marketing did 
mot know that the representative of the 
Panchayats was to be elected that day at 
2 P.M. The petitioners want us to infer 
that the date and time of election of 
Chairman and Vice-chairman was deli- 
berately fixed to exclude the represen- 
tative of the Panchayats from participat- 
ing in such election. We cannot help but 
hold that the summoning of the meeting 
of the members of the Market Committee 
for 12-2-1970 at 11 A.M. at Tuni is taint- 
ed with great suspicion. Sri Babul Red- 
dy learned counsel for the petitioners 
also referred us to other circumstances 
to strengthen the suspicion that all is not 
well with the appointment and election 
of memebers of the Market Committee. He 
pointed out to us that although the noti- 
fied area consists of as many as 500 vi 

lages, out of the twelve persons appoint- 
ed under Section 5 (1) (i) and 5 (1) (iv) 
three are from Jagapathinagaram and 
three from Gollaprolu. He submitted 
that Jagapathinagaram is the village of 
the eighth respondent, a -person wield- 
ing lot of political influence as the bro- 
ther of the Minister for Panchayat Rai. 
It is alleged in the affidavit filed in sup- 
port of the Writ Petition, that he evolv- 
ed a scheme to have his supporters ap- 
pointed to the Market Committee . so as 
to get himself elected as Chairman. Gol- 
laprolu is stated to be the village of the 
son-in-law of the brother of the 8th res- 
pondent. The respondents contend that 
it was but an accident that date of elec- 
tion of the representative of the Pancha- 
yats was proposed to be held after the 
time when the meeting of the members 
of the Market Committee was proposed 
to be held. They also contend that the 
choice of three members from Jagapathi- 
nagaram and three from Gollaprolu was 
not actuated by any improper motive. 
Having regard to the several circumst- 
ances of the -case namely that there was 
a contravention of Section 5 (1) (i) in that 
there was no consultation with the Direc- 
tor of Marketing regarding the appoint- 
ment of some of the members, that there 
was a contravention of Section 5 (1) (ii) 
în that there was no meeting of the mem- 
bers of all the co-operative Marketing 
Societies in the notified area to elect a 
representative, that there was a contra- 
vention of Section 5 (1) (iii) (b) in thaf 
while the provision required the repre- 
sentative to be elected by all the mem- 
bers of Gram Panchayats. notices were 
issued only to Sar-Panches, that there 


Donda Rama Rao v. State (C. Reddy Jj 


ALR. 


was a contravention of Section 5 (1) (iv) 
in that the members were appointed out- 
side the panel furnished by the Director 
of Marketing though the provision re- 
quired that they should be out of the 
panel and that the date and time of elec- 
tion of a represenative of the Panchayats 
and the date and time of election of 
Chairman and Vice-Chairman were so 
fixed that it was impossible for the re- 
presentative of Panchayats to participate 


. in the election of Chairman and Vice- 


Chairman, we are forced to hold that 
nothing has been done in connection with 
the composition of the Market Committee 
of Tuni and election of its Chairman and 
Vice-Chairman in accordance with the 
statutory provisions. There is every room 
for, suspicion that, as alleged by the, 
petitioners. political influence has played 
a large part in directing every step taken 
in connection with the composition of 
the Market Committee of Tuni and the 
election of its Chairman and Vice-Chair- 
man. We are told that the election of 
Chairman and Vice-Chairman was held 
on 12-2-1970 as this Court had not 
granted stay. We have no hesitation to 
declare the election void. This result is 
inevitable since we have found that the 
appointment or election of all but one 
member who participated in the election 
on 12-2-1970 is vitiated by illegality. W. 
P. No. 366/70 is allowed with costs. The 
appointment of respondents 4 to 15 to 
the Tuni Market Committee and the ele- 
ction of the 16th respondent to the com- 
mittee are declared invalid. The elections 
held in pursuance of the notices dated 
19-1-1970 and 30-1-1970 to elect a repre- 
sentative of Panchayats and Chairman 
and Vice-Chairman are also declared in- 
valid. 

ve In W. P. No. 3781/69 the facts 
are as follows: In exercise of its power 
under Section 3(3) of the Andhra Pradesh 


(Agricultural Produce and Livestock) 
Markets Act the Government. of 
Andhra Pradesh Published a notifi- 


cation dated 29-10-1968 declaring the area 
comprising the Taluks of Tadepalligud- 
em, Tanuku. Kovvur and Polavaram in 
ue Godavari District as a notified area. 

y G. O. Rt. No. 956 dated 19-7-1969 tthe 
Gian also appointed members of 
the Market Committee for the notified 
area to represent growers and traders. 

is G. O..is the subject matter of Writ 
Petition No. 3070/69. On 7-10-1969 the 
Government of Andhra Pradesh in pur- 
ported exercise of its pawer under Sub- 
sections (1) and (2) of Section 3 of Act 
XVI of 1966 and in partial modification 
of the notification dated 29-10-1968 pub- 
lished G. O. Ms. No. 1831 dated 7-10-1969 
proposing to declare (1) Tadepallizudem 
Taluk (2) Tanuku Taluk and (3) the aréa 
comprising Kovvur and Polavaram taluks 
as separate notified areas. Objections 
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and suggestions were invited from in- 
terested persons within 30 days of the 
publication of the notification in the 
Gazette. The petitioners who were two 
of the persons appointed to represent 
growers under G. O. Rt. No. 956 dated 
19-7-1969 have filed this application for 
the issue of a writ to quash G. O. Ms. No. 
1831 dated 7-10-1969. It is the conten- 
tion of the petitioners that the power of 
the Government to declare notified areas 
under Section 3 (3) having been once ex- 
ercised came to an end and it was there- 
fore not open to the Government to is- 
sue any fresh notification declaring areas 
already covered by the previous notifi- 
cation as notified areas. It is stated in 
the affidavit filed in support of the Writ 
Petition that the proposal to split up the 
Tadepalligudem market area is also not 
a bona fide exercise of power. The propo- 
sal has been initiated to satisfy the politi- 
cal ambitions of Sri Ch. Subba Rao Chow- 
dary amember of the Legislative Council. 
The petitioners are obviously right in their 
contentions that the power of the Govern- 
ment to declare an area as a notified area 
can be exercised only once and that the 
Government is exhausted of its power as 
soon as it makes a declaration. If the 
Government wants to exclude areas in- 
cluded in the notified area from the noti- 
fied area it must proceed under the provi- 
sions of Section 3(4) of the Act which en- 
ables the Government by notification, to 
(a) exclude from a notified area, any area 
comprised therein, or (b) include in any 
notified area, any área specified in such 
notification. In such an event, the Gov- 
ernment must specify the area which it 
treats as the parent notified area and 
which areas are to be excluded from the 
notified area. The areas excluded from 
the notified area may thereafter be de- 
clared as one or more notified areas in 
accordance with the provisions of Section 
3 (1) (2) and (3). There would then be 
no bar to such areas being declared as 
notified areas since they have ceased to 
be parts of an area already notified. That 
is not what the Government has purport- 
ed to do in the present case. The notifi- 
cation is not issued under Section 3(4) of 
the Act and there is no indication as to 
which area is being excluded from the 
original notified area. The procedure in- 
dicated by us and which is the only pro- 
cedure permissible under the Act is not 
an empty or idle formality. The reason 
is this: persons appointed or elected to 
the Market Committee- of a notified area, 
in the absence of any other statutory dis- 
ability will not cease to be members of the 
market committee merely because some 
area is excluded from the notified area at a 
Jater stage. Their right to continue as 
members cannot be taken away by the 
simple mechanics of issuing a second noti- 
fication under Section 3(3). The proce- 
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dure indicated by us will also maintain 
continuity and give some meaning to the 
provisions of Section 4(1) which states 
that a market committee shall be a body 
corporate having perpetual succession. If 
on the other hand the Government has 
the right to exercise the power under 
Section 3 (1), (2) and (3) as often as it 
chooses in respect of the same area or 
areas, Section 3 (4) and Section 4 (1) will 
be rendered meaningless. We therefore 
hold that G. O. Ms. No. 1831 dated 7-10- 
1969 issued under Section 3 (1) and (2) 
of the Act is unauthorised and illegal. It 
is therefore quashed. The Writ Petition 
is allowed with costs. 

8. It will be open to the Govern- 
ment to take appropriate steps in acccrd- 
ance with law. 

9. Advocates fee is fixed at Rup- 
ees Rs. 100/- in each of the Writ Peti- 


tions. 
Petitions allowed. 
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(V 58 C 76) 
OBUL REDDI AND RAMACHANDRA 
RAJU JJ. 


Kakaraparthy Bhavanarayana. Ap 
pellant v. Official Receiver, Krishna re- 
presenting Estate of Sonti Venkataratnam 
Chilakalapudi Masulipatnam and others. 
Respondents. 

Appeal No. 438 of 1965 D/- 27-2-1970 
against decree of Sub. J. Vijayawada, in 
O. S. No. 133 of 1963. 

T. P, Act (1882) S. 58(f) — Mortgage 
by deposit of title deeds can be created 
by mere deposit of title deeds without 
any written contract between parties but 
once the bargain or contract is reduced to 
writing it must be registered — (X-Ref: 
Registration Act (1908) Ss. Me 49) — (X- 
Ref: Evidence Act (1872) S. 91). 

(Paras 4 and 11) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1591 (V 52) = 
1966 SCD 14, United Bank of India 
Ltd. v. M/s. Lekharam Sonaram 


& Co. 
(1950) AIR 1950 SC 272 (V 37) = 
1950 SCR 548. Rachpal Maharaj v. 
Bhagwandas Daruka 7 
(1931) AIR 1931 PC 36 (V 18) = 
58 Ind App 68, Sundarachariar v 
Narayana Ayyar 
(1923) AIR 1923 PC 50 (V 10) = 
50 Ind App 77. M. Subramanian v. 
M. L. R. M. Lutehman 5 
P. Ramachandra Reddy and S. Par- 
vatha Rao, for Appellant; G. Bhaskara 
Rao, for Respondent No. 5. 
RAMACHANDRA RAJU, J.: This 
appeal arises out of a suit brought bv the 
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appellant against the respondents to en- 
force an equitable mortgage alleged to 
have been created by one late Sonti Ven- 
kataratnam, the father of respondents 2 
to 5. The short point for determination 
in the appeal is whether Ex. A-7 styled 
as a letter signed and delivered by Sonti 
Venkataratnam on 7-11-1951 and relied 
upon by the appellant as evidencing the 
creation of the mortgage was compul- 
sarily registrable under Section 17 of the 
Indian Registration Act and not having 
been registered was inadmissible in evi- 
dence to prove the mortgage. The learn- 
ed Subordinate Judge who tried the suit 
held that the document required registra- 
tion and was therefore inadmissible in 
evidence and accordingly dismissed the 
suit. Apgrieved by the said decision of 
the lower court the plaintiff has preferr- 
ed this appeal. 


2. On the pleas taken by the de- 
fendants the lower court also framed 
some more issues and gave findings and 
the correctness of those findings is not 
now questioned before us. 


3. In order to properly appreciate 
the question involved a few facts may be 
stated. Late Sonti Venkataratnam used to 
borrow moneys from the plaintiff and 
was executing promissory notes from 
time to time. In the first instance he 
borrowed a sum of Rs. 10.000/- in the 
year 1948 and executed Ex. A-1 promis- 
sory note. Later he borrowed some 
more amount in the year 1949 and exe- 
cuted the promissory note. Ex. A-2. In 
renewal of these two promissory notes a 
fresh promissory note was executed in 
the year 1950 as per Ex. A-3. In renewal 
of Ex. A-3 he executed a fresh promis- 
sory note on 4th May, 1951 (Ex. A-4 for 
Rs, 13,500) On 13th August. 1951 he bor- 
rowed a further sum of Rs. 1.800/- and 
executed Ex. A-5 promissory note. These 
later two promissory notes were execut- 
ed not only by Sonti Venkataratnam but 
also by one Sumu Subbarao. According 
to the case of the plaintiff when Sonti 
Venkataratnam was pressed for repay- 
ment of the debt due under Exs. A-4 and 
A-5 he deposited Ex. A-6 title deed as 
security for payment of the debt and also 
executed Ex. A-7 letter evidencing the 
deposit. It is convenient to extract here 
Ex. A-7 because the entire question de- 
pends upon its proper construction hav- 
ing. regard to the surrounding circum- 
stances. It is as follows: 


"To 
Sri Kakaraparthi Bhavanaravana 
Sastri garu. Vijayawada. Letter execut- 
ed by Sonti Venkataratnam son of Kotai- 
ah of Bezwada. 


Myself and Tumu Subba Rao borrow- 
ed Rs. 13,500/- on 4-5-51 and Rs. 1,800/- 
on 13-8-51 on two promissory notes ex- 
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ecuted by us jointly in your favour at 12 
per cent. compound interest. 


I now deposit the title deed of Sonti 
Venkataratnam among us relating to 1390 
Sq Yards of site in Municipal Ward No. 
22, Revenue Ward 9. Block No. 18 T. S. 
No. 781 A dated 5-2-1948 as a collateral 
security for the payment of the money 
due on the two promissory notes referred 
to above inclusive of interest. I execut- 
ed this document of security in vour fav- 
our after assuring you that I never creat- 
ed any charge or encumbrance on the 
property covered by the title deed dated 
5-2-48. Executed this 7th day of Novem- 
ber 1951. 


(Signed) Sonti Venkataratnam. 
7-11-1951.” 


4. Section 58 (f) of the Transfer 
of Property Act recognises a mortgage 
by depsit of title deeds as a form of mort- 
gage. It provides that it may be effected 
by a person “delivering to his creditor 
or his agent documents of title to immo- 
vable property with intent to create a 
security thereon.” It means that when 
the debtor deposits with the creditor the 
title deeds of his property with a view to 
create security the law implies a contract 
between the parties to create a mortgage 
and no registered instrument is required 
under Section 59 as in other forms of 
mortgage. The parties can also choose to 
reduce the contract into writing in which 
case the deposit and the document both 
form integral parts of the transaction and 
as a document creating security requires 
registration under Section 17 of the Indian 
Registration Act, 1908 as a non-testamen- 
tary instrument creating interest in im- 
movable property, where the value is 
rupees one hundred and more. If a do- 
cument of this nature is not registered as 
provided under Section 49 of the Indian 
Registration Act it cannot be used in evi- 
dence at all and the transaction cannot 
be proved by oral evidence either in view 
of what was provided under Section 91 
of the Evidence Act. That is how though 
a mortgage by deposit of title deeds can 
be created by mere deposit of the title 
deeds without any written contract be- 
ween the parties but once the contract or 
the bargain as it is called. between the 
parties is reduced to writing it cannot be- 
come effective unless the writing is re- 
gistered. Therefore the question for con- 
sideration is whether the creation of the 
equitable mortgage by deposit of title 
deeds in question was made apart from 
and independent of the document Ex. A-7 
or Ex. A-7 itself forms the contract or 
bargain between the parties. There are 
a rumber of decisions where this question 
was congidered with reference to the do- 
cuments concerned in those cases. Some 
of the decisions of the Privy Council and 
the Supreme Court which are more rele- 
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vant for our purpose and which were cit- 


ed at the Bar may be examined. 


5. In the decision M. Subramani- . 


an v. M. L. R. M. Lutchman, AIR 1923 
PC 50 the document which their Lord- 
ships were considering is in the follow- 
ing terms. 

“From 
To 


euo soo sop oso vos coe ooo oof 


ese esa aao ooa oeo oos coe oss 


Dear Sir. s 

We hand vou herewith title deeds 
relating to fifth class lot Nos. 78. 79 and 
80 Block E, each measuring 25 by 50 
with building thereon belonging to Sale- 
man Ahmed Seedat, also his promissory 
note for rupees sixty three thousand 
(Rs. 63,000/-) due to us. this pleas hold 
as security against advances made to us: 
we also hand you second. mortgage exe- 
cuted in our favour by C. Ranga Swamy 
Moodaliar on ist class-Lot No. 6 in Block 
F1. On this we had advanced Rs. 32,000/-. 
Please also hold this as further security 
against advances made to us. We promise 
not to deal with the same till your 
ane due to you is fully paid and satis- 

ed. $ 

It was held by the Privy Couhcil that 
the memorandum is of such a nature 
that it can be treated as the contract for 
the mortgage which the parties consider- 
ed to be the only repository and appro- 
priate evidence of their agreement and 
therefore it could be the instrument by 
which the equitable mortgage was creat- 
ed and would come within Section 17 of 
the Registration Act. 

6. In the decision Sundarachariar 
v. Narayana Ayyar, AIR 1931 PC 36 a 
person at Madras gave a promissory note 
and on the same date gave memorandum 
which contained a list of the title deeds 
with the introductory words. “As agreed 
upon in person. I have delivered to vou 
the undermentioned documents as secu- 
rity”. It was held by the Privy Council 
that the memorandum was not other than 
a written record of the particulars of the 
deeds which were the subject of the de- 
posit and did not embody the terms of 
the agreement between the parties and 
did not require registration. 

7. In the decision Rachpal Mab- 
raj v. Bhagwandas Daruka, AIR 1950 SC 
272 the memorandum was in the form of 
a letter and is in the following terms: 

“We write to put on record that to 
secure the repayment of the money al- 
ready due to you from us on account of 
the business transactions between, vour? 
selves and ourselves and the money that 
may hereafter become due on account of 
such transactions we have this dav de- 
posited with vou the following title deeds 
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in Calcutta at your place of business 
at No. 7 Sambhu Mullick Lane, relating 
to our properties at Samstipur with in- 
tent to create an equitable mortgage on 
the said properties to secure all monevs 
including interest that may be found due 
and payable by us to vou on account of 
the said transactions.” 


in construing this document the Supreme 
Court observed that 

“The document purports only to re- 
cord a transaction which had been con- 
cluded and under which the rights and 
liabilities had been orally agreed upon. 
No doubt it was taken bv the respon- 
dents to show that the title deeds of the 
appellants properties were deposited 
with them as security for the moneys ad~- 
vanced by them. and to obviate a possible 
Plea that the deeds were left with them 
for other purposes. as indeed was con- 
tended by the appellant in the written 
statement, taking advantage of the non- 
registration of the memorandum in ques- 
tion. But that is far frorh intending to 
reduce the bargain to writing and make 
the document tthe basis of the rights and 
liabilities of the parties.” 


8. In the decision United Bank 
of India Ltd. v. M/s. Lekharam Sonaram 
and Co., AIR 1965 SC 1591 the relevant 
document which is Ex. 7 (a) is as follows: 

“I hereby authorise my son Mr. 
Babulal Ram to deposit with you on my 
behalf at your Calcutta Office the follow- 
ing Title deeds with a view to create an 
equitable mortgage on the said proper- 
ties to make your advances in the A/C of 
M/s. Lakharam Sonarm and Co. Giri- 
dih, better secured. -I hereby further de- 
clare that I am the sole owner of the 
Girdih property as per schedule below 
and am legal joint heir with my sons 
dealing in the name of M/s. Lakharam 
Sonaram and Co. of the Malho property 
as described in the schedule below. I 
hereby further declare that both the pro- 
perties described in the schedule are 
free from all encumbrances and nobody 
else has any claim, right or title to the 
properties. And I hereby declare thet 
the deposit will give you a valid legal 
title over my said properties as mort- 
gagee until all the obligations of the M/s. 

akharam Sonaram and Co.. with vou 
Girdih Branch are duly satisfied. 

Particulars of Properties: 

(1) Giridith - property 

(2) Malho property.” 

Disagreeing with the High Court the 
Supreme Court held that the document 
was not intended to be an integral part 
of the transaction and did not. by itself. 
operate to create an interest in the im- 
movable property and therefore the do- 
cument does not reauire registration un- 
Ac Section 17 of the Indian Registration 
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9. But in the case before us from 
Ex. A-7 it does not appear that there was 
any earlier agreement between the par- 
ties or even a promise by Sonti Venkata- 
ratnam to deposit the title deeds and as 
a consequence of which Ex. A~7 came to 
be written. There is nothing to show that 
the actual creation of the mortgage was 
different and apart from Ex. A-7. Added 
to this there are words in Ex. A-7 “I ex- 
ecuted this document of security in your 
favour”. In the letter concerned in 
1965 SC 1591 it was merely stated that 
the debtor authorised his son to deposit 
with the creditor on his behalf the title 
deeds. It does not mention the details of 
the title deeds deposited with the Bank. 
As a matter of fact it is not a document 
created accompanying the deposit or con- 
stituting the deposit. It is only an au- 
thorisation letter. In ATR 1950 SC 272 
from the language used in the letter it is 
clear that the letter is not the integral 
part of the creation of the mortgage by 
deposit of title deeds. and it was only 
written to record what for the security 
was created by the deposit of the title 
deeds. So also in the decision AIR 1931 
PC 36 there was already an earlier agree- 
ment to deposit the title deeds and in 
pursuance of that agreement it was stated 
in the letter the debtor delivered to the 
creditor the documents listed therein. 
Therefore it is a clear case where the 
document itself is not an integral part of 
the creation of the mortgage. 


10. As already mentioned from 
the language used in Ex. A-7 it does not 
appear that the creation of the mortgage 
was apart and dissociated from the docu- 
ment. It is also significant to note that 
after the written statements were filed 
by the defendants alleging that the letter 
itself constituted the contract of the 
mortgage as it was an integral part of 
the transaction and not merely the evi- 
dence of past or prior transaction of an 
equitable mortgage and requires to be 
registered it is not admissible in evidence 
the plaintiff amended the plaint by add- 
ing a fresh paragraph as 3(a) which is as 
follows: 


“3 (a): When the plaintiff demanded 
for repayment of the loans, late S. Ven- 
kata Ratnam asked for further time and 
offered to deposit his title deed as a se- 
curity and accordingly he brought and 
kept the title deed as a security with the 
plaintiff in the morning of 7-11-1951 with 
a definite intimation to keep the same in 
deposit with the plaintiff so as to serve 
as security for the repayment of the 
loans due under the prior promissory 
notes. Thus, the mortgage by deposit of 
title deeds was created with the deli-«- 
very of the document of title dated 5-2- 
1948 in the morning of 7-11-1951 itself, 
When the plaintiff asked late S. Venka< 


A.LE. 


taratnam to get a written statement ex- 
ecuted stating that ‘the title deed had 
been deposited with the plaintiff. late 
Venkata Ratnam brought the typed me 
morandum, signed and delivered the 
same to the plaintiff in the evening of 
the same day in the presence of his son 
and got it attested”. 


It is also’ significant to note that in the 
list of documents originally attached to 
the plaint, Ex. A-7 letter which is item 
No. 3 was described as follows: 


“7-11-1951 letter executed as mort- 
gage by deposit of title in favour of the 
plaintiff.” 


The stress on the above description is 
ours. It is obvious that the story as nar- 
rated in paragraph 3 (a) of the plaint 
was put forward as a result of an after- 
thought in order to meet the plea taken 
by the defendants in the written state- 
ment, There is nothing in Ex. A-7 to in- 
dicate that the deposit of the document 
took place at a different time and subse- 
quently Ex. A-7 was brought into exis- 
tence only to evidence the deposit made 
earlier. On the other hand the following 
words appear in Ex. A-7 “I now deposit 
the title deed”. which destroys the the- 
ory of an earlier denosit. 


iL Here a deposit was made by a 
letter in which was mentioned why the 
document was deposited. There is noth- 
ing but the letter to connect the deposit 
with the debt. The letter does not show 
that it is merely evidential of something 
which either had already been done ear- 
lier or to be done in future. Therefore 
by Ex A-7 the bargain was reduced into 
writing and it embodied the contract of 
the mortgage itself between the parties. 
If that is so, Ex. A-7 required registra- 
tion and not having been registered it 
cannot be used in evidence at all and the 
transaction cannot also be proved by oral 
evidence either. Therefore the plaintiff 
cannot get a decree on the basis of the 
transaction. The suit on the promissory 
notes also having been barred by time 
and plaintiff cannot get any decree to re- 
cover the debt. 


12. Under these circumsatnces 
the learned Subordinate Judge rightly 
dismissed the suit. 


_ 13.. Therefore the appeal fails and 
is dismissed with costs, . 


Appeal dismissed. 
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FULL BENCH 


N. KUMARAYYA, C. J, GOPAL RAO 
EKBOTE AND SAMBASIVA RAO. JJ. 


P. Govinda Reddy and others. Ap- 
pellants v. Golla Obulamma. Respon- 
dent. 

Second Appeals Nos. 132 and 133 of 
4965 D/- 14-10-1970 against decrees. of 
Sub-J., Adoni in Appeal Suits Nos. 40 and 
41 of 1963. 

(A) Civil P. C. (1998), S. 100 — 
Second appeal — Finding of fact — Find- 
ing. as to discharge of mortgage debt is 
one of fact not open to review in second 
appeal. (Para 4) 


(B) Civil P. C. (1908) O. 34, R. 1 — 
Suit for recovery of mortgage debt by 
one of the heirs of mortgagee — Other 
co-beirs not joined within period of limi- 
tation — Suit is defective — Defect is 
one of substance not curable under O. 1, 
Rr. 9 and 10. — (X-Ref: O. 1 Rr. 9 and 
10)—(X-Ref: Hindu Succession Act (1956) 
S. 6) — (X-Ref: T. P. Act (1882), Ss. 60, 
67) — (X-Ref: Contract Act (1872), S. 45) 
~~ (X-Ref: Limitation Act (1908), Ss. 3, 
22). {Paras 10, 11, 13, 14, 34 


Mortgage by its nature being one 
and indivisible both in regard to amount 
as well as security and the interest of the 
mortgagee having devolved on all his 
heirs jointly, no suit for enforcement 
thereof can be validly brought except in 
consonance with the principle of indivis- 
bility. Any one or some of the heirs 
therefore cannot bring action for reco- 
very of their respective shares or for en- 
forcing the entire security. All the per- 
sons entitled to a share in the amount 
due on the mortgage must join in the ac- 
tion and be made parties thereto. The 
cause of action being one. the very frame 
of the suit will be defective if all of them 
have not been so made parties. They 
being necessary parties to the suit should 
be brought on record within time. The 
addition of any one on expiry of the 
period of limitation is fatal to the suit. 

(Para 34) 

It cannot be said that notwithstand- 
ing ascertainment of interest of the de- 
ceased coparcener by notional partition 
and devolution of the same by succession 
on ‘various heirs including the female 
heirs by operation of the proviso to Sec- 
tion 6 of the Hindu Succession Act, the 
Kartha of the Hindu Joint family can as 
such represent the interest devolved in 
specified shares on the female heirs and 
bring a suit for enforcement of mortgage 
security. (Para 34 

The devolution of interest of mort- 
agee on his heirs being by way of suc- 
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cession under the rules of the Hindu Suc- 
cession Act, all the heirs who got interest. 
whether as coparceners or otherwise. are 
tenants in common in relation to that in- 
terest and they as heirs jointly interested 
in the mortgage amount should have 
brought their suit jointly or. at any rate. 
should necessarily have been included in 
the frame of the suit either as plaintiffs 
or defendants. The suit without the in- 
clusion of all of them is basically defec- 
tive and this defect cannot be cured out 
of time. The fact that the plaintiff is 
Kartha of the joint family property will 
not avail where the asset is not a joint 
family asset or cannot be treated as such 
or has ceased to be so by reason of the 
provisions of the Hindu Succession Act. 
(Para 34) 

Cases Referred: Chronological Paras 
(1970) ATR 1970 Bom 251 (V 57) = 

72, Bom LR 653, Govindram 

Mihamal v. Chetumal Villardas 33 
(1969) ATR 1969 Cal 69: (V 56) = 

73 Cal WN 258, Narayan Prasad 

Ruia v. Mutuni Kohain 33 
(1966) ATR 1966 SC 792 (V 53) = 

(1966) 1 SCR 937, N. K. Mohd. 

Sulaiman Sahib v. N. C. Mohd. 

Ismail Saheb 21 
(1964) AIR 1964 Ker 125 (V 51) = 

1963 Ker LJ 986 (FB), Venkiteswar 

Pai. Rama Pai v. Luis 32 
(1961) AIR 1961 SC 1277 (V 48) = 

(1961) 3 SCR 896, Devidas 

v. Shrishailappa 24 
(1960) AIR 1960 Andh Pra 592 (V 47)= 

Subbarayadu v. Chinna Venkata- 


subbiah 
(1959) 1959-1 Andh WR 220. N. K. 
uhammed Sulaiman Sahib v. 
N. C. Muhammed Ismail Sahib 21 
(1958) AIR 1958 Mad 621 (V 45) = 
(1959) 2 Mad LJ 74, Mohammed 
Ismail Maracair v. Doraisami 
Mudaliar 19 


(1950) ATR 1950 All 598 (V 37) = 

1950 All LJ 632 (FB), Ramesh- 

war Bux Singh v. Ganga Bux 

Singh 15. 18 
(1948) ATR 1948 Bom 211 (V 35) = 

50 Bom LR 30 (FB), Adiveppa 

Channappa v. Rachappa Balappa 45 
(1933) AIR 1933 Cal 621 (V 20) = 

ILR 60 Cal 777. Gobinda Chandra 

v. Jamaluddin Mandal 16 
(1919) AIR 1919 Bom 135 (V 6) = 
- ILR 43 Bom 575, Shahasaheb Mard 

Sabduralli v. Sadashiv Sunde. 20. 21 
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Moreshwar v. Municipality of 
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(1885) ILR 7 All 313 = 1885 
All WN 38 (FB). Kandhiya Lal v. 
Chandar 
E. Ayyapureddy, G. Veera Reddy 
and P. Ramayya, for Appellants; (In both 
the appeals); R. V. Subba Rao, for Res- 
pondent (In both the Appeals). 


N. KUMARAYYA C. J.: These two 
second appeals have been referred to 
the Full Bench for they raise questions 
of law of some importance involving in- 
ter alia the interpretation of the proviso 
to Section 6 of the Hindu Succession Act 
on which there is no authoritative pro- 
nouncement either of this Court or of 
the Supreme Court. 


2. Both the appeals arise out of 
suits for recovery of amounts on foot of 
two simple mortgage deeds, one execut- 
ed by Golla Chinna Reddy and the other 


by Jayaram Reddy in the year 
1950 in favour of Potlapati Nagi 
Reddy. Chinna Reddy died leaving 


him surviving his widow as the only heir. 
Potlapati Nagi Reddy. the mortgagee also 
did not live long. He died in the year 
1960 survived by his widow, four sons 
and two married daughters. His eldest 
son Govinda Reddy thereafter brought 
the two suits, one against the widow of 
Chinna Reddy and the other against 
Jayarama Reddy. on the last day of limi- 
tation. He did not at the time of the in- 
stitution, make any of the other heirs of 
the mortgagee as party to anv of the 
suits. What all he averred in the plaint 
in this regard was that Potlapati Nagi- 
reddy died leaving him surviving his son 
the plaintiff who is in possession and en- 
joyment of all his properties, movable 
and immovable. On that basis. he pray- 
ed for a decree in his favour. The plaint 
he filed in either of the two cases does 
not indicate in any manner whatsoever 
that the deceased had left any other 
heirs or the mortgage amount was the 
joint family asset and the plaintiff was 
suing in a representative capacity. Obu- 
lamma. the widow of Chinna Reddy. 
raised two grounds against the claim. 
The first ground is that the mortgage 
stood redeemed during the lifetime of 
Chinna Reddy by payment of the entire 
amount to Potlapati Nagi Reddy himself. 
The mortgagor demanded the return of 
the mortgage deed but Nagi Reddy made 
him believe that it was not available with 
him as it was lodged with the Income- 
tax Officer. It is the positive case of 
the widow that as a result of this redem- 
ption never thereafter was there any de~ 
mand of the mortgage amount either from 
Chinna Reddy or after his death from the 
defendant, whether orally or in writing 
or by registered notice as alleged. The 
second ground raised is that the suit is 
bad for non-joinder of the other heirs 
who are necessary parties and is there- 
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fore liable to be dismissed. The 
alternative contention was that even 
otherwise suing all alone. the plaintiff 
cannot claim more than his share in the 
mortgage amount. After the written 
statement was filed, the heirs of Nagi 
Reddy applied to the Court to be brought 
on record as co-plaintiffs. The plaintiff 
also made a similar request. As a re- 
sult, they were added as co-plaintiffs on 
23-11-1962. In the other suit filed against 
Jayarama Reddy. similar pleas of dis- 
charge and non-joinder of parties were 
raised as an answer to the suit. After 
the written statement was filed. even 
though the prayer for impleading the 
co-heirs of the plaintiff was made. it 
was not granted by the Court on the 
ground that they could not be validly 
aepleaded after the time had run against 
em. 


3. On merits, both the Courts con- 


. currently found that the plea of discharge. 


was not proved. They nevertheless dis- 
missed both the suits on the ground of 
non-joinder of necessary parties. 


4, These being second appeals, 
the finding of fact relating to the plea_of 
discharge is not open to review. The 
only point that survives for consideration 
is whether the non-joinder of the other 
heirs of Nagi Reddy within the statutory 
period was fatal to the suits. The legal 
effect of non-joinder. having regard to 
the facts and circumstances of the case, 
has to be considered from two different 
angles; what would be the position in law 
if the mortgage amount was the person- 
al asset of Nagi Reddy? How does it 
operate if it be held that it relates to the 
joint family of which Govinda Reddy is 
the Kartha? 


5. That Nagi Reddy and his sons 
lived joint does not appear to be a dis- 
puted fact. But it does not follow there- 
from that the asset in question belonged 
to the joint family at the time when it 
was advanced by Nagi Reddy. No such 
presumption can be raised in law. Nor 
is that proved in point of fact on the 
material on record. Even so. perhaps. 
non-joinder of the other heirs would not 
have assumed so much importance had 
the old Mitakshara Law held the field 
and Nagi Reddy who died intestate had 
left only his sons as his heirs. But the 
position now is different. Nagi Reddy, 
as already noticed, had left behind him 
his widow and two married daugthers 
besides His sons. The married daugh- 
ters, according to Mitakshara Law could 
not be heirs in 'the presence of the sons 
even in relation to self-acquired proper- 
fies. The case of the widow by reason of 
the advent of Act XVIII of 1937, as 
amended by Act XI of 1938. is somewhat 
different in that she acquires an equal 
share with her sons in the  self-acquired 


1971 


property of her husband, he having died 
intestate. Even in coparcenary property 
she would step into the shoes of her hus- 
band and would be entitled to the same 
share as her husband would have had 
without disrupting the joint family sta- 
tus. But in either case the interest that 
would devolve on her would be a limit- 
ed estate. The Hindu Succession Act 
(Act XXX of 1956) came into force on 
June 17, 1956. It made further inroads 
on Mitakshara Law mainly in the matter 
of succession by introducing basic radi- 
cal changes in the law of succession to 
the property of a Hindu dying intestate 
and incidentally in certain other connec- 
ted matters. It has. in fact. set down a 
uniform comprehensive system of in- 
heritance applicable to all schools of 
thought. It has provided for, in Sections 
8 to 13, a set of general rules in this be- 
half and also rules for ascertainment of 
shares and portion of each sharer. Se- 
parate general rules relating to the suc- 
cession to the property of a female 
Hindu dying intestate have been provid- 
ed in Sections 15 and 16. The changes 
made in this line are of far-reaching con- 
sequence. The property possessed by a 
female Hindu either acauired before or 
after the commencement of the said Act 
is under this law her absolute property 
as provided in Section 14. with full 
powers of disposition thereof. whether 
by acts inter-vivos or testamentary. In- 
deed the Widow’s limited estate has been 
practically abolished. Further. certain 
rules of succession bearing on the joint 
family and adoption, etc. have been in- 
troduced by the Act. Of these, Section 
6, which we propose to deal with at 
some length in the latter part of this 
judgment, is concerned with devolution, 
of interest in coparcenary property. Ac- 
cording to the substantive clause in that 
section, if a coparcener dies intestate, 
his interest shall ordinarily devolve upon 
the surviving members of the coparce- 
nary by rule of survivorship without dis- 
rupting the joint family status. So far. 
there is no departure from the old Mitak- 
shara Law. But the proviso to Section 
6 has made all the difference where a 
coparcener dies leaving a female relative 
specified in class I of the Schedule or a 
male relation specified in that class who 
claims through such female relative. The 
interest of the deceased in the coparcen- 
ary property then shall devolve under 
the Act and not by the rule of survivor- 
ship. Ordinarily the share of a coparce- 
ner in the coparcenarvy property becomes 
detemined only on partition. But for 
the purpose of this section. and in order 
to further the cause of the proviso. the 
explanation has introduced a:legal fiction. 
According to it. the interest of a deceas- 
ed Hindu Mitakshara coparcener shall be 
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deemed to be the share in the property 
that would have been allotted to him if 
a partition of the. property had taken 
place immediately before his death irres- 
pective of whether he was entitled to 
claim partition or not, It is the change 
effected by the proviso that seems to be 
of vital importance for purposes of these 
cases if the asset in question be held to be 
a joint family asset in the hands of the 
deceased. We are no less concerned with 
the change of law under Hindu Succes- 
sion Act of 1956 in relation to the nature 
of father’s self-acquired property in the 
hands of a number of his sons on its de- 
volution on them on his death bv rule of 
succession. Whereas according to the 
Mitakshara Law they would have held it 
as joint tenants, under Section 19(b) of 
the Hindu Succession Act, they hold it as 
tenants in common and not as joint ten- 
ants. The result is that the said proper- 
ty will not be joint family property in 
their hands vis a vis their sons as it 
would have been if the Mitakshara Law 
prevailed. 

6. Thus the proviso to Section 6 
and Section 19 (b) raise problems of some 
consequence in the present cases. We 
deal first with the latter section. It is 
manifest from Section 19(b) that if the 
mortgage amounts advanced to Chinna 
Reddy and Jayaram Reddy were the per- 
Sonal assets of Nagi Reddy. he having 
died intestate, his legal estate devolved 
on his heirs as tenants in common. It is 
So even if the sons were the only heirs 
whom he left behind. In the instant case 
his heirs besides his sons are the married 
daughters and widow as well. Of course, 
the position is not altered by their pre~ 
sence so far as the nature of the proper- 
ty is concerned which has come by devo- 
lution, into their possession, actual or 
constructive. That being the case. the 
question is whether the actions for reco- 
very of the same could be validly brou- 
ght by a single co-heir or co-mortyagee 
without joining the other heirs. We have 
to judge this in the light of the provi- 
sions in the Transfer of Property Act, 
Indian Contract Act and the Civil Pro- 
cedure Code. 

Te These actions are on the foot of 
simple mortgages without possession 
which strictly fall within the ambit of 
Section 58 (b) of the Transfer of Property 
Act of 1882. The said statute has con- 
ferred certain rights and imposed certain 
obligations on both the mortgagor and 
the mortgagee. The mortgagor has a 
right of redemption within the meaning of 
Section 60 of the Transfer of Property 
Act and he can enforce this right by a 
suit for redemption at any time after the 
principal money has become payable. 
Such a suit, may be filed not only by the 
mortgagor but also by anv other person 
mentioned in Section 91 of the said Act. 
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But, Order XXXIV, Rule 1 C. P. C. en- 
joins that all those interested in the right 
of redemption or in the security have to 
be joined as parties to the suit. The idea 
of partial redemption is foreign to the 
provisions of Section 60 of the Transfer 
of Property Act. The last clause of that 
section is specific that no person interest- 
ed in a share only of the mortgage pro- 
perty is entitled to redeem his share 
alone on payment of a proportionate 
part of the amount remaining due on the 
mortgage unless of course the mortgagee 
or the mortgagees have acquired wholly 
or in part. in any manner, whether by 
purchase or inheritence or otherwise. the 
share of the mortgagor. This rule re- 
cognises the indivisibility of the mort- 
gage security. The integritv of the mort- 
gage is broken only in the special cir- 
cumstances specified in that section and 
not otherwise. 


8. The’ right of a mortgagee in 
transactions of simple mortgages. as pro- 
vided in Sec. 67 of the Transfer of Pro- 
perty Act, consists in the sale of the 
mortgaged property through Court and 
to appropriate the sale proceeds towards 
the debt. He can enforce this right only 
after the mortgage money has become 
due. Of course, he can do so even ear- 
lier if a specific contract to that effect 
has been entered into between the par- 
ties and further it can be enforced only 
by way of suit to which Order XXXIV, 
Rule 1 C. P. C. applies. The principle 
contained in Section 67 of the Transfer 
of Property Act can, in no’ manner be 
ignored whether in regard to the frame 
of the suit or in giving relief therein. If 
the mortgagee be interested only in a 
part of the mortgage property. clause (d) 
of Section 67 of the Transfer of Property 
Act places an embargo on laying the ac- 
tion only to the corresponding part of the 
mortgage property. This prohibition. 
however, will not apply to a case where 
the mortgagees with the consent of the 
mortgagors had severed their interest in 
the mortgage. The principle embodied 
in the last clause of Section 67. Transfer 
of Property Act. is somewhat analogous 
to that contained in the last clause of 
Section 60, Transfer of Property Act. It 
rests equally on the basic principle of 
the indivisibilty of the mortgage securi- 
ty which admits of the only exception 
embodied in Section 67 itself. Save un- 
der the circumstances mentioned therein, 
No co-mortgagee can split up the secu- 
rity and file a suit without joining the 
others or for only a part of the claim. He 
cannot violate the integrity of the mort- 
gave security which is but basic. 


9. This, in short, is the position 
as to the respective rights of the mortga- 
for and the mortgagee in the mortgage 
security which is basically indivisible 
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save for exceptional circumstances _ as 
provided in the last clauses of Sections 
60 and 67 respectively. 


10. We are concerned here with 
the right of the mortgagee. Section 67 
makes it abundantly clear that unless 
there is severance of interests in the 
mortgage security with the consent of 
the mortgagor., no person interested in 
part only of the mortgage security has a 
right to bring a suit for the correspond- 
ing part of the security. It is not the case 
of any of the parties that there is sever- 
ance with the consent of the mortgagor 
or his heir of interest in the mortgage 
security amongst the various heirs of the 
deceased ranking pari passu as co-mort- 
gagees. The position then is clear that 
the integrity of the mortgage security 
remains inviolate. The indivisi-- 
bility of mortgage security con- 
tinues to be an accomplished fact. There 
can then be no action for a part onlv of 
the mortgage securitv. If at all it must 
be for the whole. Further. no effective 
decree in that behalf giving discharge to 
the defendants can be passed unless all 
the persons entitled to the mortgage 
money are before the Court which is pos- 
sible only if they are joined as parties to 
the action. They are thus necessary par- 
ties to the constitution of the suit itself 
and must be joined at anv rate within 
the period of limitation to avoid the ad- 
verse consequences of Section 22 of the 
Indian Limitation Act. So then it is not 
sufficient if the claim is brought in rela- 
tion to the entire mortgage security. It 
is also necessary that all the co-mortga- 
gees who are interested in the mortgage 
security and without whose presence no 
effective discharge can be given to the 
defendant must be made parties within 
time. 

11. The same result follows if the 
transactions are judged in the light of the 
provisions of the Indian Contract Act. A 
mortgage is essentially a contract trans- 
ferring an interest in immovable proper- 
ty by way of security for a debt due or 
accruing due in future. The mortgagor. 
in a simple mortgage. contracts that he 
will repay the total amount due to the 
mortgagee as a single debt or suffer the 
sale of the mortgage security through 
Court in default. The subiect matter of 
contract thus is the amount or debt and 


` security. The transaction is one and in- 


divisible in relation to both of them. The 
cause of action likewise is necessarily one 
and indivisible. If the mortgagee dies 
leaving several heirs, his right to enforce 
the mortgage, as a single debt, devolves 
Jo*tly on them by operation of law. The 
claim being embraced in one transaction 
it cannot be split up and has therefore to 
be enforced jointly. At any rate as a 
valid discharge cannot be given by one 


a 
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or some of them but only by all of them. 
they have to be parties to the action 
brought, That indeed is implicit in the 
very nature of the right they get. Asa 
single right has devolved on them joint- 
ly, the principle contained in Section 45 
of the Indian Contract Act is necessarily 
attracted. That provision is explicitly 
clear that joint promises cannot divide 
the debt and sue severally for their res- 
pective portions unless a contrary inten- 
tion appears from the contract. What is 
true in the case of joint promisees equally 
applies to their representatives on their 
death. Section 67 of the Transfer of Pro- 
perty Act inter alia embodies similar 
principle as contained in Section 45 of 
the Indian Contract Act. No suit, there- 
fore, can be brought to enforce a mort- 
gage which would involve splitting un 
of either the amount or security unless 
there is a contract to the contrary. In 
this premises the action that should be 
laid must not only convert the entire 
right but also all the necessary parties 
must be impleaded therein. 


12. That is what Civil Procedure 
Code also says in Order 34, Rule 1 pre- 
sumably because the procedural provi- 
sion should only advance or give effect 
to the right accrued under the substan- 
tive law rather than defeat or adversely 
affect the same in any wise. The said 
provision is in the following terms: 


“Subject to the provisions of this 
Code all persons having an interest ei- 
ther in the mortgage security or in the 
right of redemption shall be joined as 
parties to any suit relating to the mort- 
gage. 


Explanation: A puisne mortgagee 
may sue for foreclosure or for sale with- 
out making the prior mortgagee a party 
to the suit and a prior mortgagee need 
not be joined in a suit to redeem a sub- 
sequent mortgage.” 


The provision is specific and mandatory. 
According to it in a suit for recovery of 
mortgage debt, all the persons interested 
in the mortgage security must necessari- 
ly be made parties to the suit either as 
plaintiffs or defendants. Ordinarily they 
should be plaintiffs but if any of them 
does not wish to be in the array of the 
plaintiff, there will be due compliance 
with the provision if he is made defen- 
dant to the suit. The opening words 
however make this rule subject to the 
other provisions of the Code. Such pro- 
vision must. in reason, have a bearing. on 
the dena mietiar of Order 34, Rule 1 
C. P. C. The only rules which may be 
worth considering are the rules contain- 
ed in Order 1 Rules 9 and 10 providing 
for the situation where there is non- 
joinder and mis-joinder of parties. Rule 
9 reads thus: 
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“9, No suit shall be defeated by rea- 
son of the misjoinder or non-joinder of 
parties and the Court may in every suit 
deal with the matter in controversy so 
far as regards the rights and interests of 
the parties actually before i os 


This rule provides against the dismissal 
of the suit on the ground of non-ioinder 
or misjoinder of parties in case where it 
is possible for the Court to determine the 
rights and interests of the parties actual- 
ly before it notwithstanding the defect in 
the suit as instituted. The effect of the 
rule is but salutary within the field of 
its operation. It is a rule of procedure 
which cannot afford to defy or defeat the 
rule of substantive law. Thus the Court 
has undoubted power to deal with the 
matter in controversy in relation to the 
rights and interests of the parties actual- 
ly before it, whenever it is possible under 
law. even though some other persons 
who were also interested in the contro- 


versy by reason of the right in the 
subject-matter . of controversy are 
not made parties to the suit. 
That is not to say that this power can 


extend to rights which are not severable 
i.e., which under the substantive law. are 
So inseparably intermixed as to constitute 
a single indivisible right which cannot 
be adjudicated upon: nor any effective 
decree can be granted in relation thereto 
in the absence of all the parties or per- 
Sons interested therein. Could the de- 
fect then be cured by resort to Order 1, 
Rule 10 C. P. C. which gives discretion to 
the Court to add or strike out parties in 
certain cases where requisite conditions 
of that provision are satisfied? As may 
be seen in one of the suits with which we 
are concerned. necessary parties were 
added after the expiry of the period of 
limitation. In the other suit. the applica- 
tion for bringing them on record was re- 
jected on the ground that the time had 
already run against the party for filing 
a properly constituted suit. They were 
time barred mortgagees who by virtue of 
Section 3 of the Limitation Act could not 
maintain their suit. Further. the suit al- 
ready brought cannot be a suit of a re- 
presentative character. 


13. Rules 9 and 10 of Order 1 
C. P. C. are mere rules of procedure. The 
avowed object of the rules of procedure 
is to enable the Courts to do full justice 
between the parties according to their 
rights and liabilities as under law. They 
cannot militate against the very substan- 
tive law which they seek to give effect 
to. They can in no way affect an en- 
forceable right already accrued to the 
parties under substantive law. The pro- 
visions contained in Sections 60 and 67 
of the Transfer of Property Act are basic 
and cannot be set at naught in exercise 
of discretion under Rules 9 and 10 of 


368 A. P. [Prs. 13-16] P. G. Reddy v. G. Obulamma (FB) (N. Kumarayya C.J) ALR. 


Order 1. C. P. C. Section 60, Transfer of 
Property Act, deals with the mortgagor 
and Section 67 with the mortgagee. There 
is distinction between the two in relation 
to the right to sue. Whereas one out of 
several co-mortgagors can sue for redem- 
ption on his own behalf in view of the 
provisions of Section 60 it is not possible 
for a single co-mortgagee to sue on his 
own behalf for a part or whole of the 
mortgage amount. He has to sue for the 
entire debt on behalf of himself and 
others and make them parties. Right to 
sue in the case of co-mortgavgees is single 
and indivisible and cause of action is one 
common to all of them. No suit can there- 
fore be maintainable unless all the joint 
promisees combine to enforce their joint 
right against the promiser and no relief 
on that basis can be granted by the Court 
in the absence of any of them whether 
as a plaintiff or defendant. 


14, That being the mandate of 
law and also the essence of contract. it is 
obvious the claims as brought in the in- 
` stant cases, offend against the basic rule. 
relating to the indivisibilitvy of the mort- 
gage. This defect being cne of substance 
and not of mere procedure. it cannot be 
cured by resort to Order 1 Rule 10. C. P. 
C. Judged thus, it is clear that all the 
heirs of the deceased mortgagee must 
have been made parties to the action 
within the period of limitation. As they 
were not impleaded within time. the non- 
foinder is fatal to the claim as no effec- 
tive decree can be passed in the absence 
of the other mortgagees. This in short is 
the position in law in the light of the pro- 
visions of the Transfer of Property Act. 
the Contract Act and the Code of Civil 
Procedure. 


15. There is ample authority in 
support of the various propositions stat- 
ed above. We think it necessary in this 
connection to refer first to two Full 
Bench cases — one of the Bombay High 
Court in Adivappa Channappa Kittur v. 
Rachappa Balappa, AIR 1948 Bom 211 
(FB) and the other of the Allahabad 
High Court in Rameshwar Bux Singh v. 
Ganga Bux Singh, AIR 1950 All 598 (FB). 


16. The facts in the first mention- 
ed case were these: A simple mortgage 
was made in the name of a Kartha of 
a joint Hindu family. On his death the 
surviving coparceners became divided into 
three branches with a Kartha for each 
separate branch. One of these Karthas 
of the separated family brought a suit 
for recovery of the entire mortgage debt 
by sale of the entire mortgage security 
impleading only the mortgagors or per- 
sons who claimed through them. He 
did not implead any of the co-mortgagees 
or the Karthas of the said families as 
co-plaintiffs with him nor did he add 


them as defendants till 27-10-1941 by 

which time the statutory period had ex- 

pired by nearly two years so far as 

they were concerned. The action was. 
laid on the last day of limitation. The 

trial Court had held that the suit was 

maintainable because non-compliance 

with the provisions of Order 34, Rule 1 

Civil was not fatal to the 

suit in view of the provisions of Or. 1. 

R. 9, C. P. C. which was applicable to 

mortgage suits. After review of the 

case-law on the subiect the Full Bench 

held that the mortgage was indivisible 

and the mortgage ‘security could not be 

enforced without joining all the mort- 

Zagees as parties to the action. that in 

any of them was not made a party to 

the suit within the pericd of limitation. 

Or. 1. Rule 9. C. P. C. could not 

be availed of and the suit was liable to 

be dismissed and that the mortgagee 
plaintiff could not recover even his 
share of the mortgage money. The 
learned Judge. in, their concurrent 
but separate judgments. discussed the 

various aspects of the case at length. 

The learned Chief Justice. Stone, C. J. 

observed that a mortgage is a contract 
and what the mortgagors usually agree 
thereby is to repay the whole amount as 
a single debt and in default to have the 
said single debt raised by the sale of the 

security. If the mortgagee’s right devol- 

ved on several co-owners all the co-ow- 
ners get the joint right to demand the to- 
tal sum and recover the same through 
Court bv sale of the entire security. They 
have no right to demand piecemeal a 
proportionate sum and get that right en- 

forced unless. of course. there be an ex- 

press agreement with the mortgagors to 

that effect. In coming to this conclusion 

the learned Chief Justice applied the 

principle in Section 45 of the Contract 

Act having regard to the nature of the 

mortgage in question and its legal inci- 

dence. While dealing with the question 

of adding a co-mortgagee as a defendant 

after the statutory pericd of limitation 

had expired in cases like the present. the 

learned Chief Justice observed thus: 


À “It is no doubt true that the Limita- 
tion Act bars the remedy and not the 
right, the right remains: but it cannot be 
enforced by judicial process. Thus. in 
the Courts a time-barred mortgagee has 
no legal status, and no right. he cannot 
sue and his presence as a defendant can- 
not enlarge or in any way affect proceed- 
ings which without him are defective and 
must fail. There is no place for him in 
the structure of the proceedings before 
the Court for his capacity to activate 
them is*dead. But apart from this. the 
vital section, Section 3. upon which the 
whole Limitation Act depends for its ef- 
ficacy in terms says that he should 
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not be there, for the section not only re- 
quires that every suit instituted after the 
period of limitation shall be dismissed 
but also. that every application made after 
` such period shall meet a similar fate. In 
my judgment the application to add as 
defendant the two Karthas, against 
- whom the limitation period had run. was 
such an application for its only obiect 
was to enable the plaintiff more effecti- 
vely to enforce payment of the mortgage 
money and as such it ought to have been 
dismissed. It was an attempt by the de- 
vice of procedural rules, to perfect an in 
divisible right, which a statute already 
held in part eclipse.” 
Lokur, J. in his separate Judgment refer- 
red, with approval, to the principle enun- 
ciated in (Kandhiva Lal v. Chandar, 
(1885) ILR 7 All 313 (FB); (Balkriskna 
Moreshwar v. Municipality of Mahad, 
(1886) ILR 10 Bom 32) and also in (Bal- 
krishna v. More, (1897) ILR 21 Bom 154) 
which was to the effect that upon the 
death of the obligee of a money-bond. 
the right to realise the money devolved 
.by inheritance in specific shares upon 
his heirs and each of such heirs could 
not maintain a separate suit for the re- 
covery of his share of the money due on 
the bond He expressed the view that 
this principle is applicable also to a suit 
on a mortgage which is. by its very na- 
ture, indivisible, in the absence of a con- 
tract to the contrary. Relying on the 
observations in Huthasanan v. Parames- 
waran. ( (1899} ILR 22 Mad 209) and also 
in Gobinda Chandra v. Jamaluddin Man- 
dal, ILR 60 Cal 777 = (AIR 1933 Cal 
621) as to the indivisibility of the mort- 
gage and applying the principle of Sec- 
tion 45 of the Contract Act. which defines 
the right of joint promisees to claim per- 
formance, the learned Judge observed 
that the character of indivisibility exists 
with reference not only to the mort- 
gagee, but also to the mortgagor. save by 
special arrangement between all the par- 
ties interested; that neither the mortga- 
gor nor mortgagee, nor persons acauir- 
ing a partial interest through him can ob- 
tain relief under the mortgage except in 
consonance with that principle of indivi- 
sibility and that if all the parties entitl- 
ed to a share in the money due on the 
mortgage are not on record the suit must 
be dismissed in its entirety. It was fur- 
ther observed that if a necessary party is 
made a party to the suit after the period 
of limitation, the suit must be dismissed. 
The learned Judge agreed with the view 
expressed in ILR 60 Cal 777 = (AIR 1933 
Cal 621) that co-mortgagees are neces- 
sary parties not merely by reason of 
Order 34, Rule 1, C. P. C. but also because 
the plaintiff has no right to sué without 
them. The distinction between the 
rights of a mortgagor and the mortgagee 
was well brought out when the learned 
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Judge said that one of several mortgagors 
can sue in his own behalf under Section 
60 of the Transfer of Property Act provi- 
ded the suit is for redemption of the en- 
tire mortgage and all the co-mortgagors 
are joined as parties to the suit: but a 
single mortgagee cannot maintain his suit 
to recover the entire mortgage money 
as the mortgage security is indivisible. 

: 17. We may now refer to the 
views of the third Judge in the matter. 
Koyajee, J. referring to the nature of 
the legal estate vested in the three bran- 
ches of the mortgagee observed that the 
three branches held the legal estate as 
tenants-in-common. He further opined 
that the principle of Section 45° of the 
Contract Act which applied to devolution 
of joint rights applied to that case as well 
and that the joint promisees could not 
divide the debt amongst themselves and 
sue severally for ‘their respective por- 
tions unless the mortgagor had consent- 
ed to severance and thereby conceded a 
right contrary to the said principle. He 


‘remarked: 


“If the cause of action is therefore 
one and indivisible. the suit as framed 
was defective in its very inception. and 
if it was defective in its very inception. 
the next question arises whether the am- 
endment under Order 1 Rule 10, C. P. C. 
could cure the defect.” 

On the question of Order 1, Rule 10. C. 
P. C. the learned Judge observed thus: 


“The question, however. is whether 

any Court would allow an amendment 
which would defeat a right already aris- 
Ing and accruing due to a party. Normal- 
ly. no amendment would be allowed 
which would deprive a party of the sub- 
stantive right that has accrued to that 
party and in the circumstances where 
the suit itself is bad in form and bad at 
its inception, it cannot in my opinion be 
cured by amendment bringing other par- 
ties on record after the period of limita- 
tion has expired. The period of limita- 
tion had expired when the amendment. 
was granted. Therefore the suit at the 
date of the amendment was clearly bad 
and the remedy was already barred by 
the law of limitation.” 
We, for the reasons given in the earlier 
part of the Judgment, find ourselves in- 
respectful agreement with the learned 
Judges who decided the above Full 
Bench case. 


18. These views were shared by 
the Full Bench of the Allahabad High 
Court as well in AIR 1950 All 598 (FB) 
(supra). The facts of the said case are 
briefly these. One Lao Singh had execut- 
ed a possessory mortgage in favour of 
Kallu Singh Kamal Singh and Sheo Pra- 
sad Singh. The suit was filed on the last 
day of limitation by the sons of Kallu 
Singh against the sons of the mortgagor 
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for the recovery of the sum due on the 
mortgage bond by sale of the entire 
mortgage property. The representatives 
of the other two mortgagees were not 
impleaded. It was. however, stated that 
the plaintiffs themselves were the repre- 
sentatives of the original mortgaxees. The 
defence taken was that the non-ijoinder 
of the heirs of Kamal Singh. and Sheo 
Prasad Singh was fatal to the maintain- 
ability of the suit. The trial Court held 
that the suit was liable to be dismissed 
because of the rule of substantive law 
under Section 45, Contract Act that in 
the case of joint promisees the right to 
claim performance rests with the represen- 
tatives ‘jointly. In their appeal against 
the order of dismissal the plaintiffs ‘con- 
fined their claim to 1/3rd share. The ap- 
pellate Court accepted their contention 
and allowed their claim to that extent. 
The question for consideration before the 
High Court was whether the principle of 
Section 45, Contract Act. applied to the 
case and whether the suit only for a part 


of the mortgage amount was maintain- 


able in law. It was held: 


“A suit by one of the mortgayvees is 

not maintainable either for the whole or 
for a part of the share in the mortgaged 
property. The principle of the indivisi- 
bility of the mortgage and the principle 
that all the joint promisees must ‘combine 
to enforce the claim against the promisors 
applies. It is not possible to split up the 
mortgage and permit one of the mortga- 
gees to enforce his claim either for the 
whole or for a part nor is it possible for 
him as one of the joint promisees to en- 
force the claim without impleading his 
co-promisees either as plaintiffs or. in the 
case of their refusal. as defendants with- 
in the period of limitation.” 
The decision follows the same lines as 
adopted by the Full Bench of the Bom- 
bay High Court and supports fullv the 
view that we have taken of the matter. 


19. The principle laid down in the 
-Full Bench ease of the Bombay High 
Court was followed by the Madras High 
Court in Mohammad Ismail Maracair v. 
Dorasami Mudaliar. AIR 1958 Mad 621. 
There the mortgage was in favour of one 
Rokia Bi who died in 1937 leaving as her 
heirs four sons and one daughter. One 
of the sons Mahammad Sultan was ad- 
` judged insolvent and his estate became 
vested in the Official Receiver South 
Arcot. The plaintiffs who represented 
the interests of all the heirs of Rakia Bi 
except Mohammad Sultan filed the suit 
to recover the mortgage debt. Their claim 
was confined to their 7/9th share in the 
mortgage. To this suit neither Moham- 
mad Sultan nor the Official Receiver was 
made a party. When objection was taken 
to the frame of the suit on the basis that 
the interest of Mahammad Sultan under 


the mortgage was. not represented. the 
plaintiffs applied for amendment which 
was ordered on 14-12-1948 by which time. 
the suit had become barred in regard to 
the claim of Mahammad Sultan. The 
questions which arose for consideration 
weré whether the plaintiffs were entitl- 
ed to sue for their share cf the mortgage - 
amount and whether the suit was barr- 
ed by limitation as necessary party was 
not impleaded within time. It was held 
that the mortgage was one and indivisi- 
ble both in regard to the amount as well 
as security. that the several heirs of the 
mortgagee claiming the mortgage right. 
got that right only jointlv on the death of 
the mortgagee by devolution under law. 
that the right they got is an indivisible 
right which Rokia Bi had as the sole 
mortgagee. that the said right should be 
represented by all the cc-sharers joint- 
ly and that in that view of the matter 
not only the suit should be for the en- 
tire debt but also all the heirs of the 
mortgagee should be made parties to the 
suit. So then. the omission to implead 
any of them within time would result in, 
the dismissal of the suit as the plaintiffs 
did not completely represent the mort- 
gagee’s interest. 

26. We now advert to the cases 
cited by the counsel for the appellant in 
support of his contention that the whole 
suit cannot fail by non-joinder of a few 
of the mortgagees. In Shahasaheb 
Mard Shabdaralli v. Sadashiv Supdu. 
ILR 43 Bom 575=(AIR 1919 Bom 135) the 
plaintiff mortgagee sued to recover the 
mortgage debt by sale of the mortgage 
property. The original mortgagor died 
before the suit. Only his widow and dau- 
ghter were made party defendants. It 
was contended that the deceased had left 
behind, his brother and sister’s children 
and the suit was bad for non-ioinder of 
all the heirs. The learned Judges accept- 
ed the principle of indivisibility of the 
mortgage security. It was also accepted 
that the mortgagee must sue to realise 
the whole of the debt out of the property 
mortgaged and that that was the substan- 
tive law enacted in Section 67 of the 
Transfer of Property Act. But it was 
observed that non-joinder of some of the 
heirs of the mortgagor did not entail 
the dismissal of the entire suit as the 
mortgagee was entitled to enforce his 
charge to the extent he could against 
the parties to the suit in relation to 
whom the suit was properly constituted. 
In fact it was stated that the mortgagee’s 
claim in ‘tthe form it was put forward 
was primarily a claim against property. 
that it was made in time and that the 
persons cited as defendants, were correct- 
ly made*defendants but that they did 
not comprise all who should be defen, 
dants. The relief therefore could be 
granted to the extent permitted by law 
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having regard to the parties actually be- 
fore the Court. This case was concerned 
with the heirs of the mortgagor and not 
of mortgagee. We have already explain- 
ed the difference between the case of a 
mortgagor and that of a mortgagee. As 

the heirs of a mortgagee have a joint 
and indivisible right in the mortgage 
security as tenants-in-common save where 
there is severance of their interests with 
the consent of the mortgagors. one or a 
few of them independently of others can- 
not give a valid discharge to the mort- 
gagors. Hence all must join in the action 
for enforcement of the mortgage security 
according to the well-accented principle 
of mortgage law that the debt as well as 
the mortgage security is indivisible. The 
frame of the suit then would be basical- 
ly defective if only a few of the mortga- 
gees join in the action in the enforce- 
ment of the mortgage security for that 
right” vested in all the mortgagees joint- 
ly and’inseparably. The plaintiffs on re- 
cord, therefore. cannot completely repre- 
sent the mortgagee’s interest. Unless 
this defect is cured by impleading the 
other mortgagees. whether as plaintiffs 
or as party defendants to the suit within 
the period of limitation, the suit must fail. 
The case of the mortgagors stands on a 
different footing. Under the substantive 
law any one of the mortgagors can bring 
an action for redemption on behalf of 
himself and others for the entire proper- 
ty. (See Section 60. Transfer of Property 
Act.) Of course even in this action all the 
mortgagors and the mortgagees should 
be made parties. But non-inclusion of 
some of the mortgagors may not prove 
fatal to the suit as the rights of the par- 
ties who are actually before ‘the Court 
can be adjudicated upon without any 
offence to the substantive law leaving 
the rights of others who are not made 
parties to the action unaffected. 

21. Judged thus, the rule in ILR 
43 Bom 575 = (AIR 1919 Bom 135) 
(supra) may not advance the case of the 
appellants. The other case relied on 
N. K. Muhammed Sulaiman Sahib v. N. 
C. Muhammed Ismail Sahib. (1959) 1 Andh 
WR 220 also is a case concerned with ‘the 
mortgagors and not the mortgagee. The 
decision in this case has been affirmed 
by the Supreme Court. See N. K. Mohd. 
Sulaiman Sahib v. N. C. Mohd. Ismail 
Saheb, AIR 1966 SC 792. We therefore 
pause here to note the observations of the 
Supreme Court in the case. The facts of 
the case will show that the propertv was 
mortgaged by three persons. One of 
them died. The mortgagee, after bona 
tide inquiries, found that two other mort- 
gagors and three widows and a daughjer 
of the deceased were in possession of the 
mortgaged property. He, therefore. 
brought the suit against them and got a 
decree. In execution, he himself pur- 
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chased the property with the leave of 
the Court. The sons of the deceased 
mortgagor, who were not -parties to the 
decree, brought a_suit for declaration 
that the mortgage decree was not bind- 
ing on them. It was held that in the ab- 
sence of fraud or collusion, the decree 
was binding on them as the creditor had. 
after making diligent and bona fide in- 
quiries, impleaded the parties in posses- 
sion of the property in the genuine belief 
that there were no other persons interest- 
ed in the estate. The principle of repre- 
sentation of the estate by the heirs in 
Possession, who were joined as parties, 
applied to the case. The cases on hand 
do not raise such a question. Further the 
distinction between the case of a mortga- 
gor and that of a mortgagee as acknow- 
ledged by the substantive law cannot be 
overlooked. The case relied on therefore 
renders no assistance to the appellants. 


. 22. The dictum in Subbarayudu 
v. Chinna Venkatasubbaiah, AIR 1960 
Andh Pra 592. also does not advance the 
case of the appellants. It was ruled in 
that case that if in a sult on a mortgage | 
for sale. a benamidar for the real owners 
having interest in the mortgage property 
is made a party and even after the bena- 
midar had disclosed the benami nature of 
his interest in the mortgage and disclaim- 
ed all interest in the suit property. the 
Plaintiff mortgagee does not bring the 
real owners on record, he does so at his 
own risk and the decision and the decree 
passed therein cannot in any manner af- 
fect the rights of the real owners. The 
learned Judges referred also in this case 
to the object of Order 34, Rule 1, C. P. C. 
There is nothing in the dictum which is 
in conflict with what we have said above. 


23. Mr. Avyana Reddy. counsel 
for the appellants then referred us to 
several cases wherein it was held that a 
Kartha of a joint Hindu family can valid- 
ly represent all the members of the 

ily and the suits filed by or against 
him will not fail merely because the other 
members of the family were not implead- 
ed in the suits and even if the members 
were to be parties to the suits. the suits 
will not be dismissed merely because the 
said parties were brought on record after 
the time had run as they were not neces- 
sary parties but, in the circumstances, 
only proper parties who may be brought 
on record to avoid any scope for multi- 
plicity of suits or to ensure that all de- 
fences are raised and adjudicated upon 
completely. The principles enunciated, 
having regard to, the Provisions of the 
Mitakshara Law are unexceptionable. But 
this aspect of the matter can come up for 
our consideration only if we hold that 
the right to the mortgage security has 
accrued to the plaintiffs alone as joint 
tenants and not as 'tenants-in-common. 
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We have already noticed that the mort- 
gage amount was not proved to be a 
joint family asset in the hands of Potla- 
pati Nagi Reddy. It_follows that the 
right thereto did not devolve on his sons 
by survivorship, but only by succession. 
Of course, even so if the old Mitakshara 
Law had still held the field, the asset in 
their hands vis-a-vis their sons would 
have been joint family asset. We have 
dealt with this aspect in the earlier part 
of this judgment. We have held that as 
a result of the advent of the Hindu 
Succession Act, the succession in relation 
to the asset will be governed by Sec- 
tion 19 of that Act and the 
asset will be held by them as tenants 
in common. But even assuming that the 
asset was coparcenary property (in as 
much as the first appellate Court in its 
judgment has posed the question on that 
assumption), the point for consideration 
is whether. in the circumstances of these 
eases, the plaintiffs will hold the said 
asset as joint tenants or coparceners. 


24. As there seems to be some mis- 
understanding with regard to the mean- 
` ing of certain legal concepts. we may. 
for proper appreciation of the points in- 
volved, deal at this very stage. as brief- 
ly as possible with the concepts of Joint 
Hindu family, Hindu coparcenary and 
Joint Hindu family property before we 
deal with the powers of the manager of 
a joint Hindu family. A Joint Hindu fam- 
ily consists of all persons lineally descend- 
ed from a common ancestor including their 
wives and unmarried daughter. But the 
Hindu coparcenary is a much narrower 
body. Only such persons as acquire birth 
and interest in the joint or coparcenary 
property are included therein. No female 
enters in that category. Further a Hindu 
coparcenary is a creature of law and save 
by way of adoption, no stranger can be 
introduced therein. Coparcenary pro- 
perty is no other than ioint family pro- 
perty itself. It may be ancestral pro- 
perty or separate property of coparce- 
ners thrown into the common stock or the 
property jointly acquired with the aid 
of ancestral property. It is ordinarily 
managed by the father or by any senior 
member for the time being of the family. 
The manager is called Kartha. The 
manager or Kartha has vast powers in 


connection with the menagement. The 
powers of a manager of a joint Hindu 
family are too well known to require 


elucidation. He represents the family in 
all business transactions, He can ‘inter 
alia enter‘ into contracts. give valid dis- 
charge for the debts due tc the family 
and pay debts due from the family. He 
can sue or be sued in his own name in 
the capacity of a manager and all the 
members of the family being represent- 
ed by him must be deemed to have sued 
or been sued through him. That being 
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the substantive law, learned counsel is 
right in his assertion that even in mort- 
gage suits, the Kartha of the family 
should be deemed to have represented 
its members while suing or being sued 
for the debts due to or from the family. 
This proposition is so well settled that 
it does not require any elaborate discus- 
sion with reference to the authorities on 
the point. So. we do not wish to refer 
to the various cases cited by the counsel 
in this behalf. It may he sufficient if 
we refer to the following observations of 
the Supreme Court in Devidas v. Shri- 
shailappa, AIR 1961 SC 1277. 

“In a suit by the manager of a joint 
Hindu family for enforcement of a mort- 
gage an adult member who is interested 
in the mortgage security is not a neces- 
sary party though he can be joined as a 
proper party and failure to join a person 
who is a proper but not necessary party 
does not affect the maintainability of the 
suit nor does it invite the maintatnabili- 
ty of the suit nor does it invite the ap- 
plication of Section 22, Limitation Act”. 


25. In the premises it is unneces- 
sary for us to go into further details in 
this regard. One thing. however is clear 
that in order that the above principle be 
attracted it is essential that the suit 
must have been filed by the plaintiff as 
the manager of the joint Hindu family 
in relation to a debt which is due to the 
joint Hindu family as such. The counsel 
for the appellants was ai great pains to 
show to us that these suits as filed were 
suits for recovery of debts due to the 


joint Hindu family brought by the 
Kartha on behalf of entire body of 
members of that family. But the res- 


pondents dispute this position and con- 
tend that the actual position in law is 
altogether different. What is the exact 
legal position has to be judged with re- 
ference to Section 6 of the Hindu 
Succession Act for that is the relevant 
section relating to devolution of interest 
in coparcenary property. The provisions 
of this Act under Section 4 have an over- 
riding effect and have to be followed in 
preference to any text, law in force im- 
mediately before its advent or custom or 
usage inconsistent with it. 
26. Section 6 reads thus: 


“6 When a male Hindu dies after 
the commencement of this Act. having 
at the time of his death an interest in a 
Mitakshara coparcenary property. his in- 
terest in the property shall devolve by 
survivorship upon the surviving members 
of the coparcenary and not in accordance 
with this Act: 

e Provided that. if the deceased had 
left hin? surviving a female relative 
specified in class I of the Schedule ar 
a male relation. specified in that class 
who claims through such female rela- 
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tive, the interest of the deceased in the 
Mitakshara coparcenary property shall 
devolve by testamentary or intestate suc- 
cession as the case may be. under ‘his 
Act and not by survivorship. 

Explanation: 1: For the purpose of 
this section the interest of Hiħdu Mitak- 
shara coparcener shall be deemed to be 
the share in the property that would have 
been allotted to him if a partition of the 
property had taken place immediately be- 
fore his death, irrespective of whether 
he was entitled to claim partition or not. 

Explanation 2: Nothing contained in 
the proviso to this section shall be con- 
strued as enabling a person who has se- 
parated himself from the coparcenarv be- 
fore the death of the deceased or any of 
his heirs to claim on intestacy a share in 
the interest referred to therein.” . 
The section is divided into two distinct 
parts according to its contents and effect. 
One of these parts is expressly in the 
form of a proviso. Two explanations are 
added to the section, one for ascertain- 
ment of the quantum of interest. referred 
to in the section, by introducing a legal 
fiction, and the other excluding an al- 
ready separated coparcener or his heirs 
from claiming any share in the interest 
of the deceased coparcener to which he 
would otherwise have been entitled un- 
der the terms of the proviso. 


27. The section is concerned with 
Mitakshara coparcenary property. The 
coparcenary property. as already noticed. 
is no other than the joint family proper- 
ty in which according to Mitakshara law 
a coparcener gets right by birth. It is 
distinct from separate property which 
devolves by rule of succession. Mainly 
and essentially it is apartibandhadava or 
unobstructed heritage which is not reco- 
gnised by the Daya Bagha law. The 
later knows of only obstructed heritage 
in which the right accrues not by birth 
but on the death of the last owner with- 
out leaving male issue. Every coparce- 
ner has joint interest and joint possession. 
The ownership of coparcenary property 
vests in the entire body of coparceners. 
The peculiar feature of the coparcenarv 
is that no individual member so long as 
the joint family remains undivided can 
predicate that he has a precise or definite 
share in the property for his undivided 
interest in the joint property is liable to 
fluctuate with the births and deaths in 
the family. His interest is enlarged with 
the death of a male member and dimini- 
shes with the birth of such member. The 
undivided interest of the deceased conar- 
cener devolves on the surviving coparce- 
ners on his death by rule of survivoe- 
ship which is distinct from rule’ of suc- 
cession. It is only on partition that a co- 
parcener becomes entitled to a definite 
share. Thus, the characteristic features 
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of coparcenary property are that it vests 
in each coparcener on his birth and de- 
volves on the surviving coparceners by 
survivorship on the death of a coparce-< 
ner and the definite shares of each of the 
coparceners therein become specified 
only on partition. It is so according to 
Mitakshara Law. 


28. What then is the impact of 
Section 6 of the Hindu Succession Act 
on this legal position? 


29. Section 6 of the Hindu Suc- 
cession Art. as already stated, is divided 
into two parts and each part has in rea- 
son its appointed province. The first 
part recognises the operation of Mitak- 
shara Law in relation to devolution of in- 
terest of a deceased coparcener on all the 
surviving coparceners by rule of survi- 
vorship even though his death might 
have taken place after the commence- 
ment of the Hindu Succession Act. In 
fact it. in express terms, prohibits the 
operation of Act 30 of 1956 to such casés. 
But this prohibition. as is obvious from 
the language of the. proviso, which is of 
vital importance. is not unqualified. In 
fact the section read as a whole would 
show that the rule in the first part is 
absolute only in cases not falling within 
the ambit of the proviso. So then. if a 
case is attracted by the proviso, the rule 
in part one will not be applicable at all. 
The proviso in fact is categorical that in 
cases covered by that part. the interest 
of the deceased in a Mitakshara coparce- 
nary property shall not devolve by sur- 
vivorship tut only in accordance with the 
relevant provisions of the Hindu Succes- 
sion Act in relation to testamentary or 
intestate succession, as the case may war- 
rant. Thus while determining whether 
the rule of survivorship will apply to a 
given case, it must be seen whether the 
facts of that case fall squarely within the 
ambit of the proviso in that section. If 
they come within it. it is that part and 
not the first part that will be applicable 
to the devolution of interest of the copar- 
cener in-the Mitakshara coparcenary pro- 
perty. The first part is thus applicable 
only to cases outside the pale of the 
second part which satisfy the conditions 
of the first part. A reading of the sec- 
tion further makes it abundantly clear 
that both the parts put together provide 
for the entire gamut of law contemplat- 
ed by the Act on the question of devolu- 
tion of interest of a deceased conarcener 
in the Mitakshara coparcenary property 
on his death. If the deceased has left 
only coparceners, the rule of survivor- 
ship will apply. But if he has left any 
female relatives specified in class I of 
the schedule viz. daughter. widow, 
mother, daughter of a pre-deceased son. 
widow of a pre-deceased son. daughter 
of a pre-deceased son of a pre-deceased 
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son or widow of a pre-deceased son of 
pre-deceased son. or even a male relative 
claiming through ‘females specified in 


that schedule such as son of a pre-deceas-. 


ed daughter, the devolution will be only 
under Act 30 of 1956 and not in accord- 
ance with the law of survivorship. 
All the heirs of deceased, whether 
coparceners or otherwise, will then get 
their due share only under the Act. If 
the deceased coparcener had died inte- 
state his interest would devolve by in- 
testate succession upon the persons who 
are amongst the 12 preferential heirs spe- 
tified in class I of the schedule. They 
will inherit that interest simultaneously 
as provided by’ Section 9 of the Act and 
more than one heir succeeding together 
shall take the interest as tenants-in-com- 
mon and not as joint tenants. Explana- 
tion 2. however denies the benefit of the 
proviso to a person who had separated 
himself from the coparcenary before the 
death of the deceased and also to his 
heirs. His right will be ignored as though 
he was totally disinherited. Explanation 
1 introduces out of necessity a legal fic- 
tion for ascertainment of interest of the 


deceased coparcener. His interest accord-. 


ing to it will be deemed to be the share 
that would have been allotted to him if 
there was a partition immediately be- 
fore he died irrespective of the fact whe- 
‘ther he could claim such partition or not 
on that day. The need for the legal fic- 
tion arose out of impelling necessity for 
according to. Mitakshara Law so long as 
there is no partition no coparcener can 
predicate that he has got a definite share 
in the coparcenary property. The legal 
fiction was designed for a limited pur- 
pose viz.. for computation of the interest 
of the deceased coparcener for purposes 
of devolution of the same on his heirs so 
that there may be no difficulty in giving 
effect to the proviso. The explanation 
thus is connected mainly and essentially 
with the proviso. The term “interest” 
no doubt is used even in the first part of 
the section. But the explanation is of 
no practical importance in relation there- 
to for there can be no occasion for se- 
paration or ascertainment of this interest 
if the case fell exclusively within the 
first part of the section. In fact in that 
event both the proviso and the explana- 
tion would be of no relevance to the case. 
The case would be governed by the rule 
of survivorship and not by the provisions 
of the Hindu Succession Act. 

36. One would do well to bear in 
` mind that Section 6 of the Hindu Succes- 
sion Act is concerned with the devolu- 
tion of a deceased coparcener’s interest 
alone. It has nothing to do with the dis- 
ruption of the joint family status. The 
ecoparcenary will continue notwithstanding 
the death of a coparcener until partition 
is effected, Till then the Kartha of the 
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Joint Family will be in charge of the 
management of the coparcenary proper- 
ty and will be entitled to exercise all 
powers which he enjoys by virtue of his 
position. The effect of Section 6 on the 
coparcenary. if at all. is that in case the 
proviso applied to the devolution of the 
interest of the deceased that interest or 
specified share will be taken in pursu- 
ance of the legal fiction. out of the copar- 
cenary property in so far as the heirs of 
the deceased are concerned and will be 
available for allotment to them. Other- 
wise the coparcenary will continue as 
ever. On the other hand, if the first 
part of the section applied, the coparce- 
nary property will remain intact and the 
interest ot the deceased will continue to 
remain as ever in the joint Hindu family 
itself as though nothing had happened. It 
is so by reason of application of the rule 
of survivorship. 


31. Thus the position is that the 
coparcenary will continue as ever with 
the Kartha managing the entire coparce- 
nary property including the interest of 
the deceased coparcener if all the heirs 
of the deceased are the coparceners them- 
selves. The Kartha, as manager. can then 
effectively bring a suit for enforcement 
of the mortgage security representing all 
the heirs of the mortgagee. The other 
coparceners who have interest in the 
mortgage security are not necessary par- 
ties to such action, but they are only pro- 
per parties to the same and their non-in- 
clusion or inclusion out of time will not 
be fatal to the suit. On the other hand 
if the proviso of Section 6 of the Act ap- 
plied on account of the existence of the 
heirs referred to therein, there will be of 
course no disruption of joint family sta- 
tus but the coparcenary property will not 
include the interest of the deceased co- 
parcener by reason of succession under 
the Act and it will not then be available 
to the coparceners and heirs as coparce- 
nary property and the Kartha in'rela- 
tion thereto therefore cannot exercise his 
powers as a Kartha. The interest having 
devolved on various heirs in specified 
shares and such heirs being tenants in 
common in relation to that property. the 
Kartha of the joint family property to 
which the coparceners belong cannot re- 
present the female heirs who are not co- 
parceners. In fact, all being ‘tenants in 
common in relation to the interest of the 
deceased coparcener, each one of them, 
as already discussed as the heir of the 
mortgagee is a necessary party to the suit 
for enforcing the mortgage security. That 
is the position warranted by Section 6 
of the Hindu Succession Act, read with 
Section, 67 of the Transfer of Property 
Act, Section 45 of the Contract Act and 
Order 34, Rule 1. C. P. C. The clear lah- 
guage of that section leads to that conclu- 
sion. 
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32. We are supported in our con- 
clusion by the Full Bench decision of the 
Kerala High Court in Venkiteswara Pai- 
‚Rama Pai v. Luis, AIR 1964 Ker 125 (FB). 
There the 2nd defendant to a suit for 
specific performance of contract for sale 
of landed property belonging tthe Hindu 
coparcenary of defendants 1 to 3 had 
died intestate after the advent of the 
Hindu Succession Act leaving behind him 
a widow. two daughters and two sons. 
The suit was contested by defendant No. 
1 and the plaintiff did not choose to bring 
on record the said heirs in time. The 
question was raised that the suit as against 
defendant No. 2 had abated. It was 
argued that the suit being against 
the coparcenary, defendant No. 
sufficiently and effectively represented 
the coparcenary and defendants 2 and 3 
were but pro forma defendants. They 
were not necessary parties to the suit. 
Non-inclusion of the 2nd  defendant’s 
heirs therefore did not result -in abate- 
ment. On a consideration of Section 6 
of the Hindu Succession Act, the Full 
Bench held that the deceased having left 
behind him female relatives such as his 
widow and two daughters, the proviso 
and explanation of S. 6 were attracted 
with the result that his share must be 
deemed to have been partitioned out im- 
mediately before his death and to have 
devolved on his heirs. As that share no 
longer formed part of the coparcenarv 
property, it was not -competent for the 
ist defendant, the Kartha of the ‘joint 
family. to represent the 2nd defendant in 
the suit and therefore. the suit had abat- 
ed in relation to the 2nd defendant and 
consequently in respect of his share in 
the property. 

33. This view was ‘followed by 
the Calcutta High Court in Naravan Pra- 
sad Ruia v. Mutuni Kohain. AIR 1969 
Cal 69. The question there was whether 
in a suit for eviction of a thika tenant 
brought by Narayan Prasad Ruia. the 
Kartha of the joint family consisting of 
himself and his three minor sons. one of 
the minor sons having died during the 
pendency of the suit, on February 2. 
1965 and his mother. the only heir not 
having been substituted. the suit had 
abated as a whole. It was contended on 
behalf of the landlord that the Kartha. 
who brought the suit. could still continue 
it in that capacity. But tthe learned 
Judge was of the view that the effect of 
the conjoint operation of the proviso and 
explanation 1 to Section 6 was a notional 
partition. coupled with devolution of 
such notionally partitioned property 
upon the deceased’s mother and there- 
fore there could be no kartha of q divia- 
ed property or of property notionally 
partitioned. The learned Judge observed: 

“Narayan Prasad Ruia as Kartha 
cannot represent his deceased  son’s 
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mother and necessarily his wife upon 
whom devolves the share of the property 
after partition. The very nexus of the 
joint family property is gone”. 

The Bombay High Court had occasion to 
deal with Section 6 somewhat elaborate- 
ly in Govindram Mihamal v. Chetumal 
Villar Das, AIR 1970 Bom 251. A suit 
for recovery of a debt due under a sar- 
kat note executed in favour of Mitha- 
mal, the father of the plaintiff, as Kar- 
tha, was filed by the plaintiff. the father 
having died in or about February 1958, 
leaving among other heirs, two married 
daughters, who were not brought on re- 
cord as parties to the suit. Of the seve- 
ral defences raised in relation to the suit 
one related to the non-joinder of’ these 
heirs, It was contended that the suit 
must fail as the heirs could not be said 
to be represented by the plaintiff. This 
plea was upheld by the Hish Court on 
the construction placed on Section 6 of 
the Hindu Succession Act as the case fell 
within the proviso of the said section 
The learned Judge expressed his view on 
the scheme of Section 6 thus: 


“Both parts of Section 6 namely. the 
opening section and the proviso are sub- 
stantive provisions enacted by the Hindu 
Succession Act for the purpose of modi- 
fying the customary Hindu Law and 
creatine’ new heirs and heirshins to the 
property of a deceased Mitakshara co- 
parcener. If this is the correct premise, 
then whenever we find that there are 
female relatives specified in class I to the 
Schedule or male relatives specified in 
that class claiming through the female re- 
latives, the interest of the deceased in 
the Mitakshara coparcenary property 
has to devolve by testamentary or inte- 
state succession as the case mav be 
under this Act and not by survivorship”. 
As on the death of a coparcener the fe- 
male heirs coming under the proviso to 
Section 6 inherit as his interest in the 
joint family property with the result . 
that the said interest becomes vested in 
them by succession. the learned Judge 
observed that the representative charac- 
ter of the Kartha is necessarily ‘ affected 
and he cannot represent that property 
which vests in a person other than a co- 
parcener and that since the interest of 
the two unmarried daughters was thus 
unrepresented in the suit. the frame of 
the suit is defective and it is liable to be 
dismissed. 


34, This view accords with what 
we have stated above. On a proper con: 
struction of Section 6 of the Hindu 
Succession Act we are unable to agree with 
the learned counsel for the appellant 
that notwithstanding ascertainment of 
interest of the deceased coparcener by 
notional partition and devolution of the 
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same by succession on various heirs in- 
cluding the female heirs by operation of 
the proviso: to Section 6 of the Hindu 
Succession Act, the Kartha of the Hindu 
joint family can as such represent the in- 
terest devolved in specified shares on the 
female heirs and bring a suit for enfor- 
cement of mortgage securitv. We are of 
the view that the mortgage by its nature 
being one and indivisible both in regard 
to amount as well as security and the in- 
terest of the mortgagee having devolved 
or all his heirs jointly. no suit for enforce- 
ment thereof can be validly brought 
except in consonance with the principle 
of indivisibility. Any one or some of the 
heirs therefore cannot bring action for 
recovery of their respective shares or for 
enforcing the entire security. All the 
persons entitled to a share in the amount 
due on the mortgage must ioin in the 
action and be made parties thereto. The 
cause of action being one, the very 
frame of the suit will be defective if all 
of them have not been so made parties. 
They being necessary parties to the suit 
should be brought on record within time. 
The addition of any one on expiry of the 
period of limitation is fatal to the suit. 
In this view of the matter the suits. as 
brought in the instant cases have been 
rightly dismissed. The order of dismissal 
can be sustained irrespective of the fact 
that the mortgage amount was the per- 
sonal asset of Potlapati Nagi Reddv or 
was joint family asset of which Nagi 
Reddy was Kartha. The devolution of 
interest of Potlapati Nagi Reddy on his 
heirs in either case being by wav of suc- 
cession under the rules of the Hindu Suc- 
cession Act. all the heirs who got in- 
terest, whether as coparceners or 
otherwise, are tenants in common in re 
lation to that interest and they as heirs 
jointly interested in the mortgage amount 
should have brought their suit jointly or. 
at any rate. should necessarily have been 
included in the frame of the suit either as 
plaintiffs or defendants. The suit with- 

” out the inclusion of all of them is basical- 
ly defective and this defect cannot be 
cured out of time. The fact that the plain- 
tiff is Kartha of the jicint family pro- 
perty will not avail where the asset is 
not a joint family asset or cannot be 
treated as such or has ceased to be so by 
reason of the provisions of the Hindu 
Succession Act. 


For the reasons given above. both 
the appeals must fail. They are accord- 
ingly dismissed with costs. 


Appeals dismissed. 
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AIR 1971 ANDHRA PRADESH 376 
(V 58 C 78) 
PARTHASARATHI, J. 

Mohammed Hidayat Ali, Petitioner 
v. Alopi Shanker and others, Respon- 
dents. ; 
Civil Bevn. Petn. No. 1898 of 1969 D/- 
2-3-1970 against order of Joint Collector 
Hyderabad. D/- 11-9-1969. 

Tenancy Laws — Andhra Pradesh 
(Telengana Area) Tenancy and Agricul- 
tural Lands Act (21 of 1950), Ss. 32 and 
89 (2) — Tahsildar could not, without 
holding an enquiry and adjudicating that 
the applicant under S. 32 was entitled to 
possession of the land claimed by him, 
dispossess person in occupation or ap- 
point a receiver for the land. AIR 1968 
Andh Pra 353 (FB) & ADR 1953 Mad 420, 
Followed; AIR 1916 Cal 427 and AIR 
1923 Lah 239 (2), Distincuished — (X- 
Ref; Civil P. C. (1908), S. 151 and O. 40, 

Procedural powers under Civil Pro- 
cedure Code exercisable by Tahsildar by 
virtue of Section 89 (2) were subject to 
substantive restrictions imposed by S. 32. 
Further, in appointing a Receiver 
Thasildar should observe all the judicial 
principles governing exercise of such 
power under Order 40 Civil P. C. There- 
fore, where there was no emergency. he 
could exercise the power only after notice 
to the party likely to be affected thereby 
and not ex parte in purported exercise of 
Civil Court’s inherent power under Sec- 
tion 151 of the Code. 

(Paras 11, 12, 16. 18 & 22) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 Andh Pra 353 
(V_55) = (1968) 2 Andh WR 246 
(FB). Radha Bai v. Banka 


hinnayva 
(1953) AIR 1953 Mad 420 (V 40) = 
1952-2 Mad LJ 846. Mohd. Abdul 
Rahman v. Tajunnissa Begum 13 
(1923) AIR 1923 Lah 239 (2) (V 10) = 
71 Ind Cas 743, Mt. Ishri v. Shib 


Ram 

(1916) AIR 1916 Cal 427 (V 3) = 
20 Cal WN 1009, Asadali 
Chowdhury v. Mahammad 
Hossain 15 

Upendralal Waghray. for Petitioner: 
Devi Pershad Misra and Mirza Munnavar 
Ali Baig. for Respondents. 

ORDER: The short point in this revi- 
sion petition is whether an order of ap- 
pointment of a receiver made by the 
Tahsildar without notice to the party in 
possession. pending decision of an appli- 
cation made under Section 32 of the 
Andhra Pradesh (Telangana Area) Ten- 
ahey & Agricultural Lands Act. is with- 
out jurisdiction or is otherwise liable to 
be set aside in revision. 
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2. The case of the revision peti- 
tioner is that the lands in auestion are 
İnam lands owned by members of his 
family and that in a civil litigation among 
the members of the family a receiver 
was appointed by the Court and ultima- 
tely a final partition decree was made. 
It is alleged by the petitioner that one 
Baijnath alias Bhavvalal got his name 
recorded as tenant of the entire area mea- 
suring about 800 acres of pasture land. 
The claim of Baijnath that he was a pro- 
tected tenant is challenged by the peti- 
tioner and other members of the family. 


3. It is further alleged by the peti- 
tioner that Bhayyalal had given up his 
claims to the land after taking possession 
of a part thereof. The  relinquishment 
of his interest was notified by him to 
the Civil Court as also the Tahsildar. 
However. his sons filed later the appli- 
cation under Section 32 of the Act. Their 
claim to be restored to the possession is 
in assertion of protected tenancv. Thev 
question the right of their father to ef- 
- fect any relinauishment of the interest 
of protected tenancy. It is during the 
pendency of this application that the 
order now challenged in revision was 
made by the Tahsildar. 


4, It is unnecessary for the pur- 
pose of this proceeding to set out in de- 
tail the case of the respondents. Suffice 
it to mention that their case rests upon 
a subsisting interest as protected tenants. 


5. On an application made to him, 
the Tahsildar made an order ex parte 
directing the appointment of a Receiver 
and possession of property to be taken 
and held by the Government till the dis- 
posal of the petition. This order was af- 
firmed by the Joint Collector on a re- 
vision petition presented to him. 


6. On behalf of the petitioner. a 
three-fold submission is made. Firstly. it 
js urged that the Tahsildar exercising 
furisdiction under Section 82 of the Act, 
has no power to appoint a receiver 
thereby divesting the party in possession 
from his holding. Before a final prono- 
wncement is made on the right to recover 
possession under Section 32. the Tribunal 
acting within the limited jurisdiction 
conferred on it, cannot disturb the status 
quo. It is submitted that the order by 
which the petitioner’s possession is taken 
away is illegal because the Tahsildar has 
not given notice to him and he has not 
been heard. Thirdly. it is submitted that 
the order is irregular and without juris- 
diction as the conditions warranting the 
appointment of a receiver are lacking in 
the instant casa. ° 


7. The learned Counsel for the 
respondents has argued that the Tahsildar 
is invested with all the powers which a 
Civil Court has under the Code of Civil 
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Procedure and that the ex parte order 
cannot be assailed either on the ground 
of want of competence or on the score 
that the jurisdiction was irregularly ex- 
ercised. 


_ & Section 32 of the Act provides. 
inter alia, that a tenant entitled to 
possession of any land under any of the 
provisions of the Act may apply to Tahsil- 
dar in writing in the prescribed form for 
such possession. On receipt of the appli- 
cation. the Tahsildar shall, after holding 
an enquiry. pass such order thereon as 
he deems fit. Mr. Upendralal Waghray 
lays considerable. stress on the wording 
of sub-section (3) of Section 32, which 
makes the holding of an enauiry a pre- 
condition for passing an order calculated 
to adversely affect the status aquo ante in 
regard to possession of the land in dis- 
pute. He argues that the special Tribunal 
has no seisin over the property. Its power 
is restricted to the making of the final 
order as to possession on enauiry. where 
it comes to the conclusion that the ap- 
plicant is entitled to the possession of 
the property. Till the final adiudication 
is made, the Tahsildar. with a iurisdiction 
circumscribed by the limitations imposed 
by Section 32. has no seisin over the pro- 
perty. On this hypothesis. he submits 
the interim order. the result of which is 
deprivation of the respondents posses- 
sion, must be held to be incompetent. 


9. Learned counsel for the respon- 
dent, Mr. D. P. Misra lays stress on Sec- 
tion 89 of the Act which enables the ex- 
ercise by the Tahsildar and Collector of 
all or any of the powers conferred on civil 
Courts by the Code of Civil Procedure. 
for the purposes of an inquiry under the 
provisions of the Act. The effect of this 
provision according to counsel, is to make 


the jurisdiction of the Tahsildar co-ex- ` 


tensive with that of a Civil Court. There 
is a controversy under Section 32 with 
regard to right to the possession of im- 
movable property and in respect of the 
inquiry the provisions of the Civil Pro- 
cedure Code are attracted in their entire- 
ty so as to invest the Tahsildar perform- 
ing the functions assigned to him under 
Section 32 with all the powers a civil 
Court has under the Code. So runs the 
argument of the counsel. 


10. The ambit of the jurisdiction 
conferred by Section 89 of the Act has 
been the subject-matter of exposition by 
a Full Bench of this Court in Radha Bai 
v. B. Chinnayya. 1968-2 Andh WR 246 = 
(AIR 1968 Andh Pra 353). The precise 
question in that case was whether an 
order of remand made by the Joint Col- 
lector was competent. While coming to 
the conclusion that the Collector has the 
power to direct a remand of the case 
while exercising appellate jurisdiction 
under Section 92. the learned Judges de- 
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fined the scope of the sub-section (2) of 
Section 89 as one conferring on. the Tahsil- 
dar, the Tribunal and the Collector “all 
the powers conferred on the Civil Courts 
by the Code of Civil Procedure.” 


- 11. The construction placed on 
Section 89(2) by the Full Bench is clear- 
ly to the effect that the ambit of juris- 
diction under that provision is indistin- 
guishable in its range from the powers 
conferred by the Civil Procedure Code. 
But the question posed here is whether 
the Tenancy Act itself does not impose 
restrictions on the Tribunal exercising 
powers under Section 32. The operation 
of Section 89 (2) which confers in all 
their plenitude the powers derivable 
from the Code of Civil: Procedure, is 
subject to such limitations as the Ten- 
ancy Act itself imposes. The matter 
may be put in a different form: where 
the provisions of the Tenancy Act re- 
strict the powers conferred on an autho- 
rity functioning under that Act. the 
limitation so imposed being one of sub- 
stantial law. cannot be overcome bv re- 
sort to the terms of procedural import 
devised by Section 89 (2). A special 
Tribunal with jurisdiction restricted by 
the enactment under which it is created 
can function only within its express and 
idefined limitations. If Section 32 makes 
it clear that the Tribunal’s seisin over 
the property in dispute is limited to the 
making of the final order after inauiry. 
it appears to me that there is no war- 
rant for resorting to the provisions of 
Order 40 of the Civil Procedure Code or 
to the inherent powers exercisable under 


Section 151 for making an interim order 


appointing a receiver. 


12. I am inclined to take the view 
that the intendment of Section 32 is that 
the Courts’ aid for recovery of possession 
can be extended only after the adiudica- 
tion in favour of the right set up by the 
applicant. Till the court reaches that 
conclusion it has no competence to 
dispossess the party in possession. 
The essence of the jurisdiction 
is that the power to dispossess is de- 
pendent. or, arises, on the adjudication 
that the oe is entitled to the pos- 
session asked for. I am consequently of 
opinion that the Tahsildar has no power 
to appoint a receiver before he comes to 
a conclusion about ‘the merits of case 
after full-dress inquiry. 


13. What I have indicated makes 
it plain that it is not permissible for the 
Tahsildar to invoke the provisions of 
Section 151 in a ek a this descrip- 
tion. In Hajee Mohd. Rahman v. 
Tajunnissa Begum, 1982-2 2, Mad LJ 846 = 
(AIR 1953 Mad 420) Venkatarama Iver, J. 
speaking for the Division Bench of the 
Madras High Court said: 


A. L E 


“Thus there is overwhelming autho- 
rity for the position that when the claim 
made in the plaint is contested, the Court 
has no inherent jurisdiction to grant re- 
lief until that claim is determined on its 
merits and that can only be bv the final 
hearing in the suit. To grant any relief 
in an interim application would be te 
grant the relief which can properly be 
granted only by the ultimate determina- 
tion in the suit and the decree following 
thereon.” 


14. It is true that in that case. 
the appointment of receivers was referr- 
ed to as one of the powers which the 
Civil Procedure Code confers on Courts 
for granting interim relief. But the Code 
prescribes certain conditions which regu- 
late the exercise of the powers. By pari- 
ty of reasoning, the view taken by the 
D. B. in the case quoted above is ap- 
plicable to a Tribunal whose jurisdiction 
is exercisable only on the final deter- 
mination of right after inquiry and such 
I conceive to be the effect of Section 32. 


15. The second submission of 
petitioner’s Counsel is that the ex parte 
order is without legal competence. It is 
true that in some cases, Courts have 
held that an ex parte order appointing 
a receiver is not devoid of jurisdiction. 
The authority for this is found in Asadali 
Chowdhury v. Mohammad Hossain. 
(AIR 1916 Cal 427) and Mt. Ishri v. Shib 
Ram, (AIR 1923 Lah 289 (2)). But the 
power is exercisable only in cases of 
emergency. In the former case. the 
Calcutta High Court laid down that an 
ex parte order may be made in cases 
of emergency where the issue of notice 
may so delay the proceedings as to de- 
feat the object of the order made. The 
departure from the normal practice that 
a receiver is not to be appointed ex- 
cept after notice to the parties concern- 
ed was held to be tenable by the Lahore 
High Court in eases where the obiect of 
appointment of receiver might well be 
nullified if notice were issued. 


16. The order of the Tahsildar 
does not indicate that a grave emergency 
impelled him to pass the ex parte orders. 
On the other hand. the reason given 
negatives condition or state of emergen- 
cy. The Tahsildar said that Section 38-E 
of the Act has come into force and con- 
sequently the interests of the tenants re- 
quire to be safeguarded. For one thing. 
he was not right in acting on the assump- 
tion that the petitioner was entitled to 
possession and, therefore, safeguards had 
to be devised. Whether the applicants 
were entitled to the tenancy right is a 
corftroveyted issue. Secondly. the fact 
that Section 38-E has become operative 
does not give rise to an emergency. Thé 
Tahsildar’s order discloses that he was 
unaware of the criteria by which the mat- 
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fer of urgency has to be determined. The 
Joint Collector also failed to appreciate 
the distinction between a Tribunal having 
the powers to appoint a receiver and the 
exercise of the power only after notice to 
the party affected by it. The existence 
of the power does not necessarily imply 
the power to exercise it ex parte without 
hearing the party concerned. Assuming 
that the Tahsildar had the competence to 
appoint a receiver. the manner of the 
exercise of the power is so arbitrary and 
inconsistent with canons of judicial dis- 
cretion that the order has to be set aside 
for that reason alone. While I accept the 
contention of Sri Mishra that in rare 
cases a Court may appoint a receiver ex 
parte there is sufficient indication in the 
instant case that there is no legal basis 
for the use of that power. The reason as- 
signed does not justify the use of the 
power without notice tothe opposite 


17. What are the grounds on which 
the Tahsildar purported to Act. Under 
Order 40. Rule 1 the Court mav appoint 
a receiver where it appears to it to be 
Just and convenient. The Tahsildar has 
said that the interests of the tenants have 
to be safeguarded and it is also ‘in the 
interest of natural justice’ to grant the 
prayer of the applicants. The conditions 
requisite for the appointment of a re 
ceiver are not satisfied. That it is con- 
venient for one party to have a receiver 
is no valid legal basis. It is not the con- 
venience of one party alone that justifies 
the deprivation of the possession of the 
opposite party. The requirement is a ri- 
gorous one that the appointment of a re- 
ceiver can be made when it is just as also 
eonvenient. This implies that the com- 
peting interests should be weighed and 
the test is whether the order is just when 
viewed in that context. There was no 
judicial use of the discretion in taking 
the property into the custody of the 
Government and in depriving the posses- 
sor of his possession. The Joint Collec- 
tor observed: 


“No doubt the balance of conveni- 

ence has got to be considered while a re- 
ceiver is appointed.” 
The order of the Joint Collector repeats 
the error of the Tahsildar. The question 
is not to be decided on the ground of con~- 
venience without reference to the con- 
current requirement. 

“The Joint Collector then proceed- 
ed to say that, “ ere the matter 
before us is a tenancy petition under Sec- 
tion 32 of the Tenancy Act where the 
sons of the protected tenant are seeking 
possession of the lands held by their 
father.” ° x 

18. This in the opinion of the Joint 
Collector, furnishes a feature of distinc- 
tion justifying a departure from the obli- 
gation of applying the rulings cited by 


ovannevocece 


, 
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counsel. And in his view the proceeding 
being one under the Tenancy Act or the 
sons of the tenant being the petitioners 
are also valid grounds of distinction. The 
ratio of the decision cited by counsel is 
not set out. Nor is any distinction on 
principle attempted to be made. It is 
strange that he was not alive to the posi- 
tion that it was in exercise of the powers 
vested in a civil Court that the receiver 
could be appointed. How then could he 
say that the rulings to which civil courts 
were amenable did not govern the case 
on hand? The reasoning is puerile and 
the distinction drawn. if it could be so 
described, is unconvincing. It can hardly 
merit serious consideration. The Joint 
Collector also begs the question in stat- 
ing that the tenant is a ‘protected tenant’. 
unmindful of the fact that the controversy 
is yet to be decided. 


19, The Joint Collector followed 
ee observation with the dictum 

at: 

“The Tahsildar keeping in mind the 
fact that the interests of the tenants 
should ibe protected had appointed a re- 
ceiver.” 

Which is tantamount to saying that it is 
only the interests of the applicant that 
determine the issue. It is manifest that 
the Joint Collector has not taken into 
consideration the pros and also the cons 
of the question. In the evaluation of the 
merits of the case. he was totally oblivi- 
ous of the fact that there was the interest 
of the possessor also to be weighed in 
the balance. 

0. There is something more that 


eaeeedestoes he has not erred im the ap- 

pointment of the Receiver and in fact 

his action has not prejudiced any one, 

yae on the other hand ensuring justice 
all. 


21. In the latter part of the above 
extract, the Joint Collector overlooks 
that is obvious. To his mind. a party is 
not prejudiced when he is turned out cf 
possession of his property even before 
his case is found against. This naive as- 
sessment of the effect of the order in- 
duced him into the complacent conclu- 
sion that there was nothing illegal or ir- 
regular in the order of the Tahsildar. 


22. The views expressed by the 
Joint Collector reveal that he was un- 
aware of the limitations subject to which 


a Court acts under Order 40, Rule 1 of 
the Code of Civil Procedure. When his 
attention was drawn to the principles 


laid down by decided cases, he found no 
use of such precedents. Ue said the deci- 
sions were only for a civil Court. Was 
he not dealing with a petition under Se: 
tion 32 of a protected tenant? and that. 
according to the Joint Collector. made 
all the difference. The Tahsildar and 
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the Collector did not appreciate that it 
was not the interest or convenience of 
the applicant ‘alone that matters.: The 
order has to be set aside. as the basic pro- 
visions of Order 40, R. 1 were disregard- 
ed firstly in making the ex parte order 
when there was no legal basis for it. and. 
secondly, in ignoring the essential crite- 
ria that alone warrant ‘the appointment 
of a receiver. The’revision petition is. 
therefore. allowed with costs. 

Petition allowed. 
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Ravi Lakshmaiah, Appellant v. Naga- 
oe Lakshmi and another, Respon- 
dents. 


A. A. O. No» 180 of 1969 D/- 21-4- 
1970 against order of IInd Addl. Sub. J. 
Vijayawada D/- 25-4-1969. 

Civil P., C. (1908), O. 39, R. 1 — Ap- 
pointment of receiver -— The words 
‘make such other order’ occurring in the 
rule include a power to appoint a recei- 
ver for the purposes stated in it. Read- 
ing this rule and Order 40, Rule 1 togeth- 
er it becomes clear that the appointment 
of receiver can be made in an application 
for injunction even suo motu if the cir- 
cumstances and facts justify it. (X~Ref: 
O. 40, R. 1). (Paras 4, 6, 7) 

When it was found that defendant 
who applied for injunction was not in 
Possession and the plaintiff was trying to 
secure possession it was held that no one 
was in possession and there was a scram- 
ble for possession between the parties 
and the Court was justified in appoint- 
ing a receiver. AIR 1951 Mad 706. Dis- 
tinguished; AIR 1952 Trav-Co 330 and 
AIR 1952 Trav-Co 331 and AIR 1914 All 
4 (2) and (1853) 4 HLC 997, Rel. on. 

(Paras 4, 6. 7) 
Cases Referred: Chronological Paras 


(1955) ATR 1955 Mad 360 (V 42) = 
1953-2 Mad LJ 665. D. = Raja v 
P. S. Kumaraswami Raj 
(1952) AIR pare Trav. Co. “330 (V 39). 
ochu v. 
(1952) ATR 1952 coe Co. 331 (V 39), 
Chummar v. Kunjamathu 
(1951) AIR 1951 Mad 706 (V 38) = 
1951-1 Mad LJ 62, Narayana Dossiu 
v. Madras Hindu Religious Endow- 
ments Board 
(1914) AiR 1914 All 4 (2) (V1) = 
m 36 All 19. Dar Prasad v. Gopi- 
kis en 
(1853) 4 HLC 997 = 10 ER 752. Owen 
and Guteh v. Homan 
K. Suryanarayana. for Appellant; G. 
SO eop Sastry. for Respondent 
e 1. 
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KUPPUSWAMI J.: The appellant 
herein is the sister’s son of the plaintiff 
in O. S. No. 66 of 1966 sub-Court, Vijaya- 
wada. The plaintiff in that suit filed the 
suit for partition and separate possession 
of her 1/2 share in the suit schedule pro~ 
perties which belonged to her son Ven= 
katramaiah, who died on the 30th Decem- 
ber 1963. The two defendants to the 
suit are his widows. The first defen- 
dant supported the plaintiff. but the 
second defendant contended that she was 
entitled to the whole property of their 
deceased husband under an unregistered 
will executed by him on 28-12-1963. The 
Plaintiff stating that she was residing in 
a portion of the house belonging to Ven-~ 
kataramaiah applied for an injunction in 
I. A. No. 391 of 1969 restraining the 
second defendant from interfering with 
her possession. On an undertaking given 
by the second defendant that she had no 
objection to the plaintiff being in posses- 
sion of the northern portion of the house 
till the suit was disposed of the applica- 
tion for injunction was ordered according- 
ly and the plaintiff remained in posses- 
sion of that portion. She died on the 3rd 
March 1969. The appellant herein claim~ 
ing that the plaintiff's entire property 
had been bequeathed to him under a re- 
fistered will dated 5-2-66 filed I. A. 992 
of 1969 to implead him as a partv and 
continue the suit. When this application 
was called on 20-3-69 the second defen- 
dant’s advocate appeared and took notice 
and prayed for time for filing counter. 
The petition was accordingly posted to 
25th April 1969. Meanwhile. on 10-4-69 
the second defendant filed I. A. No. 1194 
of 1969 to restrain the appellant herein 
from interfering with her possession of 
the suit house which is item 4 of the 
plaint ‘A’ schedule, Interim injunction 
was granted on 11-4-69. The appellant 
thereupon filed I. A. 1284 of 1969 to 
vacate the said interim injunction. 

2. The court below came to the 
conclusion that the second defendant was 
not in possession of the mnorthern por- 
tion of the house, as the plaintiff was ad- 
mittedly in possession of that portion in 
view of the undertaking given by the 
second defendant in the prior I. A. and 
there was no proof that the second de- 
fendant subsequently got into possession 
of that portion. It also came to the con- 
clusion that the appellant was not in POS- 
session of the said portion. In the cir- 
cumstances of the case it considered if 
just and convenient to appoint a receiver 
for the northern portion of the house. 
The court below therefore vacated the in- 
terim injunction order. but appointed 
Srit S. R, Das, as receiver to take posses- 
sion of the northern portion of the suif 
house. The receiver was directed to sub* 
mit a report as to the feasibility of its 
being given on rent. This appeal is 
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against the said order and is preferred by 
the respondent in I. A. No. 1194 of 1969. 


3. The main contention urged on 
behalf of the appellant is that having 
held that the applicant was not in pos- 
session of the northern portion of the 
house, the court below should have mere- 
ly vacated the interim injunction. It err- 
ed in appointing a receiver. It was sub- 
mitted that in the absence of anv appli- 
cation for the appointment of a receiver. 
a receiver cannot be appointed in an ap- 
plication for an injunction. 

4, In support of this contention. 
reliance was placed upon a decision in 
Narayana Dossiu v. Madras H. R. E. 
Board, AIR 1951 Mad 706. In that case 
the plaintiff who was in possession appli- 
ed for an injunction restraining the de- 
fendant from interfering with his pos- 
session, It was held that where the plain- 
tiff seeks the assistance of the court to 
restrain the defendant by an injunction 
from interfering with his possession and 
enjoyment of certain properties it is not 
open to the court to dispossess the plain- 
tiff who was admittedly in possession of 
the properties by appointing a receiver 


without an application being made by the 


defendant to that effect. We do not con- 
sider this decision as an authority for the 
proposition that in no case can a receiver 
be appointed by the court in an applica- 
tion for an injunction. In that case the 
plaintiff was admittedly in possession and 
it was held that the admitted possession 
of the plaintiff cannot be disturbed by 
an order of appointment of a receiver 
without even an application being made 
by the defendant to that effect. In the 
present case it was found by the court 
below that the applicant (who is the se- 
cond defendant) had no possession and 
therefore, the injunction could not be 
granted. At the same time the court 
also found that the respondent also was 
not in possession and was trying to take 
possession of the property. In the cir- 
cumstances the court below considered 
it a fit case for the appointment of a re- 
ceiver. 


Under Order 39 Rule 1, C. P. C. the 
court may by order grant a temporary 
injunction or make such other order for 
the purpose of staving and preventing the 
wasting, damaging. alienation. sale. ré- 
moval or disposition of the property as 
the court thinks fit until the disposal of 
the suit or until further orders, thus. the 
court has wide powers not only to grant 
a temporary injunction, but to make such 
other order for anv of the purpose referr- 
ed to above. This would certainly include 
an order for the appointment of a recei- 
ver. It is true that in AIR 1951 Mad 706 
(supra) the learned Judges observed that 
the appointment of a receiver cannot be 
justified by invoking the words “make 
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such other order” in Order 39 Rule 1 as 
it could not be stated that they contem- 
plated the appointment of a receiver. 
These observations were really unneces- 
sary for the purpose of that case as it 
was concerned with a case where the 
plaintiff was in possession and the learn: 
ed Judges rightly held in such circum- 
stances that the plaintiff could not be dis~ 
possessed in his application for iniunec- 
tion without an application for appoint~ 
ment of a receiver by the defendant. Fur- 
ther under Order 40, Rule 1, C. P. C. the 
court has the power to appoint a receiver 
where it appears to the court to be just 
and convenient. The said order does not 
require that there should be an applica- 
tion for the appointment of a receiver. 
Even without such an application. if the 
facts and circumstances are brought to 
the notice of the court justifying the an- 
pointment of a receiver it may do so suo 
motu even without an application by way 
of the parties for that purpose. In this 
case. the court, while hearing the apnli- 
cation for an injunction came to the con- 
clusion that it was just and convenient 
to appoint a receiver. We do not find 
anything either in Order 39 or Order 40 
C. P. C. which would preclude the court 
from passing such an order. On the other 
hand, on a reading together of Order 39 
and Order 40, C. P. C. we are of the view 
that the court is entitled to pass an order 
appointing a receiver even in an applica- 
tion for an injunction under Order 39 
C. P. C. The decision of the Madras High 
Court in ATR 1951 Mad 706 (supra) was 
distinguished by the same High Court in 
D. K. Raja v. P. S. Kumaraswami Raia. 
AIR 1955 Mad 360. It was held that in 
view of the terms of Order 39 Rule 1 
C. P. C. allowing the court to make such 
other order there could be no objection 
to the appointment of a receiver in an ap- 
plication for an injunction. if the plain~ 
tiff wants it in the alternative. It was, 
no doubt observed; “As stated in AIR 
1951 Mad 706. if the plaintiff does not 
ask for a receiver and there is no appli- 
cation to that effect by the defendant it 
is not open to the court purporting to act 
under Order 39 Rule 1 C. P. C. to appoint 
a receiver without any request from the 
parties.” As pointed out earlier. in the 
case reported in AIR 1951 Mad 706 
(Supra) the plaintiff was admittedly in 
possession and if an injunction was not 
to be granted but if his possession was 
to be disturbed by the appointment of a 
receiver, it could not be done without 
such a request on the part of the defen- 
dant. In this case, however. no such dif- 
ficulty arises, as the second defendant 
who applied for injunction was herself 
not found to be in possession. The court 
below also found that the respondent to 
the application was also not in possession 
and therefore, there was.no question of 
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anybody’s possession being disturbed by 
the appointment of a receiver. 


5. In: Chummar v. Kunjamathu. 
(AIR 1952 Trav-Co 331) it was held that 
there was no prohibition contained any- 
where in the Code of Civil Procedure that 
the court should not appoint a receiver 
suo motu in the absence of an application 
in that behalf filed by any of the parties. 
It is competent for a court to appoint re- 
ceiver suo motu if it finds that step to 
be just and convenient in the circum- 
stances of the case. They relied upon the 
decision in Dar Prasad v. Gopikishen. 
ILR 36 All 19 = (AIR 1914 All 4 (2)) in 
which it was held that an order of ap- 
pointment of receiver is not improper or 
illegal merely because it was made suo 
motu. The decision in AIR 1952 Trav- 
Co. 331 (supra) was followed by a Bench 
of the same court in Kochu v. Kalu, AIR 
1952 Trav-Co 330. Thev referred to the 
decision in AIR 1951 Mad 706 (supra) and 
the observation contained therein that no 
authority was cited in support of the 
procedure adopted in arpointing a recei- 
ver when the application was not for 
that relief. but for some other reliefs and 
pointed out that there was no dearth of 
authorities on this point and that the case 
in AIR 1914 All 4 (2) (supra) is a decision 
directly in point. We are in a agree- 
ment with the views expressed by the 
Travancore-Cochin High Court in the 
above decision and in ATR 1955 Mad 360 
(supra). 


6. It was further argued by the 
learned counsel for the appellant that 
even assuming that it is permissible for 
the court to appoint a receiver in an ap- 
plication for an injunction. the circum- 
stances of the case do not warrant such 
appointment as there is no allegation or 
proof of waste or damage. In this case 
the facts found by the courts below are 
that the second defendant-applicant is not 
in possession of the northern portion of 
the suit house. The deceased plaintiff 
was in possession thereof by virtue of the 
undertaking given by the second defen- 
dant in the application for injunction 
filed by the plaintiff on the former occa- 
sion. After her death, the appellant did 
not get into possession of the property. 
He is no doubt claiming under a regis- 
tered will executed by the plaintiff in his 
favour, but the will is not admitted. 
Though his case is that he was living 
with the plaintiff. it is admitted that he 
belongs to another village and he has got 
his own house in that village. The mere 
fact that he was permitted to reside with 
the plaintiff when the plaintiff was in 
possession does not mean that he was in 
possession of the suit property. He is 
now attempting ‘to secure possession. 
Thus, there is a scramble for possession 
between the second defendant on one 
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hand and the appellant on the other. The 
appellant has not yet been made a party 
plaintiff in the suit as his application for 
that purpose is still pending. In those 
circumstances we are of the opinion that 
the court below was perfectly justified 
in appointing a receiver. 

7. The object of appointment of a 
receiver is the safeguarding of the pro- 
perty for the benefit of those who would 
ultimately be entitled to it. Where the 
property is as it were in medio. in the en- 
joyment of no one, it is the common in- 
terest of all parties that the court should 
prevent a scramble, and a receiver will 
readily be appointed. Wide Kerr on Re- 
ceivers, 13th Edition page 7. In. Hals- 
bury’s Laws of England (Vol. 32 page 396) 
it is stated “if no one is in possession of 
the property the court will appoint a re- 
ceiver almost as. of course, to prevent a 
scramble and to preserve the property un- 
n the rights of the parties are ascertain- 
ed”. 

8. Reference may also be made 
to the oft-quoted passage in Owen and 
Guich v. Homan (1853) 4 HLC 997 at page 
1032 where Lord Granworth. L. C. ob- 
“Where. indeed, the 
property is as it were, in medio in the 
enjoyment of no one the court can hard- 
ly do wrong in taking possession. it is 
common interest of all parties that the 
court should prevent a scramble ......... 

We, therefore. agree with the court 
below that it is just and convenient to ap- 
point a receiver. The appeal is dismissed 
with costs, 

Appeal dismissed, 


AIR 1971 ANDHRA PRADESH 382 
(V 58 C 80) 
NARASIMHAM AND 
PARTHASARATHI JJ. 
Mehrunnissa Begum and another, 
Appellants v. Govt. of Andhra Pradesh 
represented by Secretary to Govt. Rev. 
Dept. Hyderabad and others. Respondents. 
Writ Appeal No. 486 of 1969 and 
Writ Petns. Nos. 797 of 1966. 2635. 4876 
of 1968, 1127 1207. 1231. 1664, 2249, 2567, 
2692, 3129, 3397, 3398 and 3434 of 1969, 
337 and 2910 of 1970 D/- 13-11-1970. 
* Constitution of India Art. 14 — Chal- 
lenge to validity of Act on ground of de- 
nial of right of suit — The Madras Land 
Encroachment Act (3 of 1905) does not in- 
fringe Art. 14 — (X-Rei: Madras Land 
Encroachment Act (3 of 1905) Pre. Ss. 6, 
7) — AIR 1970 Mad 387, Partly dissented 
from. (Para 40) 
e.. The entire merits of the controversy 
under the Act are capable of being adiu- 
dicated upon by the civil court uninhibii- 
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ed by limitations that arise by reason 
of an ouster of civil Court’s jurisdiction. 
The provisions of the Act do not lead to 
the result that a harsher and a more 
drastic remedy has been applied against 
parties subject to the provisions of the 
Act. The Act gives sufficient guidance 
` in the exercise of the discretion by the 
Collector or Tahsildar under Sections 6 
and 7. Test to determine validity of 
legislation on ground that it provides a 
more harsher or drastic remedy than the 
ordinary process indicated. 
(Paras 37 to 39) 

Cases Referred: Chronological Paras 
(1970) 1970-1 Andh LT 88 = W. P. 

No. 8303 of 1967 D/- 21-8-1969, 

Meharunnissa Begum v. State of 

Andhra Pradesh 32 
(1970) ATR 1970 Mad 387 (V 57) = 

(1970) 2 Mad LJ 298, Abdul 

Rashid v. Asst. Engineer (High- 

ways) ` 29 
(1968) ATR 1968 Pat 476 (V 55) = 

1968 BLJR 692, Bartiya Hotel v. 


Union of India 310 


(1967) ATR 1967 SC 1581 (V 54) = 
(1967) 3 SCR 399, Northern India 
Caterers (P) Ltd. v. State of 
Punjab 4, 6. 15. 29 

(1958) AIR 1958 SC 538 (V 45) = 
1959 SCR 279. Ram Krishna 
Dalmia v. Justice S. R. 

Tendolkar 24, 25 

(1954) AIR 1954 SC 545 (V 41) = 
1955-1 SCR 448, Surai Mall Mehta 
ee S v. A. V. Viswanatha 


(ge “AIR 1952 SC 75 (V 39) = 

1952 SCR 284 = 1952 Cri LJ 

510. State of West Bengal v. 

Anwar Ali Sarkar 20. 23. 25 
(1952) AIR 1952 SC 123 (V 39) = 

1952 SCR 435, Kathi Raning Rawat 

v. State of Saurashtra 22 
(1951) AIR 1951 Bom 132 (V 38) = 

53 Bom LR 393. Dhanraji Mills 

Ltd. v B. K. Kocher 17 
(1905) 199 US 552 = 50 Law Ed 

305. New York Ex rel Libeberman 


v. Van De Carr 
(1904) ILR 27 Mad 386, Madathapu 
Ramaya v. Secy. of State 9. 10 
(1886) 118 US 356 = 30 Law Ed 
220. Yick Wo v. Peter Hopkins 18. 21 

PARTHASARATHI, J.: Because of a 
common ground urged by all the parties 
for impeaching the provisions of the 
Madras Land Encroachment Act. 1905. all 
the writ petitions and Writ Appeal have 
been set down together for hearing. The 
statute. and more particularly Sections 6 
and 7 are called in question as being vio- 
lative of concept of equality underlying. 
Article 14 of the Constitution. 

2. It is not necessary to set out 
the facts that have given rise to the seve- 
ral writ petitions because the argument 
has been confined to the preliminary 
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question of the constitutional validity of 
the Act. 

3. Stated in bare outline, the con- 
tention is that the Madras Land Encroa- 
chment Act. (the provisions of which are 
made applicable to the Telangana region 
too) provides a remedy for eviction af 
persons in unauthorised occupation of 
land which is property of Government. 
within the meaning of the Act. and that 
this remedy is more drastic and prejudi- 
cial to the party concerned than the com- 
mon law process in a court of law and 
that the choice of the remedies is left to 
the arbitrary and unguided discretion cf 
the Collector or Tahsildar. The provi- 
sions of the Act leave it to the sweet will 
or pleasure of the officers concerned to 
use or not to use the harsh and drastic 
process under the impugned Act by pick- 
ing out some persons or properties accord- 
ing to their whims or caprices. It is urg- 
ed that discrimination inevitably arises 
inasmuch as there are two available pro- 
cedures. one more drastic or preiudicial 
to the party concerned than the other 
and there is no guiding principles enact- 
ed by the law which enables discrimina- 
tory selection among persons similarly 
situated: the choice of remedy is depen- 
dent solely on the arbitrary will of the 
authority. 

4, The counsel appearing for the 
petitioners or appellants placed strong 
reliance on the decision of the Supreme 
Court in N. I. Caterers (P) Ltd. v. State 
of Punjab. AIR 1967 SC 1581 where the 
question in controversy was in regard to 
the validity of the Punjab Public Premi- 
ses and Land (Eviction and Rent Reco- 
very) Act, 1959. The decision of the 
majority of the bench upheld the conten- 
tion that Section 5 of the Puniab Act re- 
ferred to above was unconsitutional. By 
applying the harsher and more drastic 
provisions of the Act in preference to the 
common law remedy of a suit. the Col- 
lector could evict a person found to be in 
unauthorised occupation of public premi- 
ses. 

5. Shelat. J. who 
opinion of the majority 
said: 

“The procedure under Section 5 is 
obviously more drastic and prejudicial 
than the one under the Civil Procedure 
Code where the litigant can get the be- 
nefit of a trial by an ordinary Court deal- 
ing with the ordinary law of the land 
with the right of appeal. revision. etc., as 
against the person who is proceeded 
against under S. 5 of the Act as his case 
would be disposed of by an executive 
officer of the Government, whose deci- 
sion rests on his mere satisfaction. sub- 
ject no doubt to any appeal but before 
another executive officer, viz. the Com- 
missioner.” 


delivered the 
of the Court. 
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It was held that Section 5 of that Act con- 
fers an additional remedy and provided 
two alternative remedies to the Govern- 
Peni The majority of the Bench observ- 
ed; 


“In leaving it to the discretion of the 
Collector to resort to one of them and to 
pick and choose some of those in occupa- 
tion of public properties and premises 
for the application of the more drastic 
procedure under Section 5 that section 
lent itself open to the charge of discri- 
inaron and as being violative of Arti- 
cle 14. 


Accordingly Section 
be void. 


6. The pronouncement in the Supreme 
Court in the above case (AIR 1967 
SC 1581) has been strongly relied upon 
by Shri P. Babul Reddy and Shri P. A. 
Chowdhary. The Principal Government 
Pleader, on the other hand, submitted 
that the several provisions of the 
Punjab Act when juxtaposed with the 
provisions of the impugned Act. reveal 
striking features or dissimilarity and that 
there is a fundamental divergence in as- 
much as the Punjab Act invests the ex- 
ecutive decisions made under the special 
enactment with a finality making them 
immune from review by a civil Court. 
whereas the impugned Act expressly pro- 
vides resort to a civil Court by anv party 
aggrieved by the action taken under the 
Special enactment. It is urged that the 
rationale of the decision of the Suprema 
Court is founded on the drastic effect of 
the Punjab Act which precludes a chal- 
lenge of the merits of the executive ac- 
tion Pog decisions by resort to a civil 

ourt. 


In contrast to this the impugned Act 
expressly allows a review of the Collec- 
tor’s action by a civil Court. The learned 
Government Pleader, Mr. Venkatarama 
Sastry. laid considerable emphasis on this 
disparity. He dilated on the distinction 
that the Punjab Act erects an impenetr- 
able barrier to a scrutiny by the civil 
Court of the merits of the executive ac- 
tion or of the conflicting claims to the 
right of possession. whereas the position 
here is that the aggrieved party can have 
an adiudication on the merits of his right 
to remain in possession of the disputed 
property. He argued that the impugned 
Act is thus free from the infirmity from 
which the Punjab Act was not immune. 


5 was. declared to 


7. He also emphasised on the ob- 
fect of the impugned Act which is “to 
provide measures for checking unautho- 
rised occupation of lands which are the 
proprety of Government.” The legisla- 
tive intendment clearly formulated in 
the preamble furnishes sufficient guid- 
ance for the exercise of the power con- 
ferred by the statute. 
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8. He analysed the several pro- 
visions of the impugned Act to reinforce 
his broad thesis that the two enactments 
though analogous to some extent are not 
comparable in content and do not have 
provisions equally drastic in their effect 
nor productive of the same degree of pre- 
judice te the occupants of Government ' 
property. Finally, he rested his submis- 
sion on two decisions. one of the Madras 
High Court which upheld the constitution- 
ality of the very Act here in question and 
the other. a decision of the Patna High 
Court which related to a similar enact- 
ment. He has pointed out that the two 
decisions were rendered subsequent to 
the pronouncement of the Supreme Court 
which siruck down the Puniab Act. his 
endeavour has been to impress on us that 
the distinction adopted by the two subse- 
quent decisions of the Madras and Patna 
High Courts is equally valid in the pre- 
sent case the Madras decision affording 
a more persuasive precedent. 


9. It is necessary to examine the 
provisions of the impugned Act as also 
the Puniab Act in order to appreciate 
the contentions ‘of the learned counsel on 
both sides. The impugned Act. Madras 
Act III of 1905. was sequel to the decision 
of the Madras High Court in Madathapu 
Ramava v. Secy. of State, (1904) ILR 27 
Mad 386. Before the decision in that 
case was pronounced. the Government 
used to levy on unauthorised occupants 
of Government lands a levy which was 
described as penal or prohibitory sassess- 
ment or charge and was resorting to the 
processes prescribed by the Revenue 
Recovery Act for realisation of the pro- 
hibitorvy assessment as though it was an 
arrear of land revenue. In (1904) ILR 
27 Mad 386. it was held that it was not 
competent for the Government to treat 
the penal or prohibitory assessment as 
land revenue recoverable under the Re- 
venue Act Land Revenue is pavable by 
a person who has title to and has an in- 
terest in the land whereas the essence of 
the penal and oprohibitory assessment 
was that the person charged with liabi- 
lity has no title to or interest in the land 
occupied by i The Madras High 
Court therefore held the process under 
the Revenue Recovery Act inapplicable 
for the realisation of the penal assess- 
ment or charge in respect of the unautho- 
rised occupation. 


10. It was to meet the situation 
arising out of the decision in (1904) ILR 
27 Mad 386 (supra) that the impugned Act 
was enacted. The main object of the legi- 


.Slation was to enable the Government to 


levy an assessment in respect of Govern- 
ment fand in unauthorised occupation. 
While designing a statutory machinery 
for the realisation of the penal assess- 
ment, it was considered expedient to pro- 
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vide also for the eviction of persons un- 
authorisedly occupying the land belong- 
ing to Government. 

11. Levy of penal assessment and 
the recovery thereof were conceived of 
as the primary measures for the checking 
of unauthorised occupation of lands. The 
eviction of unauthorised occupants was 
also provided for presumably as an auxi- 
liary measure. The history of the legislation 
clearly bears out that the enactment was 
primarily intended to clothe the execu- 
tive authorities with powers to realise 
the penal assessment as if the assess- 
ments or penalty were arrears of land 
revenue. 


12. Section 2 declares property of 
Government te include all public roads. 
streets. bed of the sea and all harbours, 
rivers. streams. tanks. canals etc., and 
all lands. wherever situated. subiect to 
the exceptions enumerated in clauses {a) 
to (e) of the section. These clauses relate 
to the property held by zamindars or in- 
amdars etc., or of any person claiming 
through or holding under them and also 
of any other registered holder of land in 
proprietary rights. or of any person hold- 
ing under ryotwari tenure. The main in- 
tention of the enactment as disclosed by 
Section 2 is to preserve inviolate and 
free from trespass public roads, streets. 
beds or rivers, channels ete. It is evident 
that the enumeration of the several types 
of the property catalogued in Section 2 
is to ensure that the several species of 
property essential for the welfare and 
normal life of the community should not 
be allowed to be trespassed upon. 

It is necessary to stress on the fact 
that Government property as under- 
stood and defined by Sec. 2 is primarily 
such property as is material for the 
common weal of the community at 
large. The section relates only to lands. 
beds of rivers. channels. etc. and not 
to buildings. It is also noteworthy that 
the provisions of Section 2 clearly and 
in specific terms exclude all property 
held under any recognised system of 
tenure or under a grant from the Govern- 
ment otherwise than by licence. It fol- 
lows from this that the remedial mea- 
sures designed by the Act including the 
levy and assessment or the eviction of 
unauthorised occupants can be invoked 
only in cases where there,is no vestige 


of title associated with the occupation 
of property. 
13. Section 3 of the Act enables 


the levy of the assessment on Govern- 
ment property in the unauthorised occu- 
pation of a person and Section 4 makes 
non-justiciable the rate or amount of as- 
sessment imposed under Section * 3. 
Under Section 5 a person liable to pay 
‘assessment under Section 3 may also be 
subjected to penaltv levied at the discre- 
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tion of the Collector or other officials au- 
thorised in that behalf. Then follow the 
sections relating to eviction. It is provi- 
ded in Section 6 that any person unautho- 
risedly occupying any land for which he 
is liable fo pay assessment under Section 
3 may be summarily evicted by the Col- 
lector or the Tahsildar. The mode of 
eviction is specified.in sub-section (2) of 
Section 6. A notice under Section 7 is a 
condition’ precedent for action resulting 
in eviction. Notice is to be served on the 
person reputed to be in unauthorised 
occupation calling “upon him to show ' 
cause why he should not be- proceeded 
against under Section 6. If such notice 
is not obeyed and the person in unautho- 
rised occupation does not vacate the land 
the power to remove him may be exer- 
cised by the Collector or the Tahsildar. 
If there is resistance by the person in oc- 
cupation, an obligation is imposed on 
the Collector to hold an enauiry into the 


` facts of the case. 


The resistance or obstruction can be 
overcome only if the Collector after the 
enquiry is satisfied that there is no just 
cause for such obstruction. The Act pro- 
vides for an appeal against the order of 
the Tahsildar or the Collector as the 
case may be. There is also a remedy by 
way of a revision to the State Govern- 
ment. The State Government mav call 
for the records at any time either suo 
motu or on an application made bv any 
party and examine the records relating 
to any decision or order passed by any 
subordinate authority to satisfy themsel- 
ves as to the legality or propriety of the 
decision or order and the regularity of 
the proceeding. Section 14 enacts that 
nothing contained in the Act shall be 
held to prevent persons deeming them- 
selves aggrieved bv any proceedings 
under the Act from applying to a civil 
court for redress within the period of six 
months from the date at which the cause 
of action has arisen. In other words, the 
decision of the dispute by the civil court 
is made expressly a part of the scheme of 
the Act. i 


14. The essential feature of the 
Punjab Premises and Land (Eviction and 
Rent Recovery) Act. 1959 is that it was 
enacted expressly for the pupdse of evic- 
tion of unauthorised occupants from 
public premises whereas impugned Act 
was conceived of as a preventive or re- 
gulatory measure for checking unauthoris- 
ed occupation of lands. The Punjab Act 
was Cesigned solely for the purpose of 
securing eviction of unauthorised occu- 
pants by summary process. The defini- 
tion of “public premises” in Section 2 
of the Punjab Act provides a contrast to 
the provisions of Section 2 of the im- 
pugned Act. Though the purview of the 
Puniab Act includes land whether used 


” 
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for agricultural or non-agricultural pur- 
poses, the essential purpcse of the Act 
appears to be to provide machinery for 
eviction of unauthorised occupants of 
premises allotted or leased or granted to 
such persons. 


In other words. the Act was mainly 
intended to secure speedy recoverv of 
possession of Government buildings in 
the possession of third parties.” Under 
Section 4. the Collector. if he is ofgopin- 
ion that anv persons are in unauthorised 
aecupation of anv public premises and 
that they should be evicted is to issue a 
aotice in the manner to show cause whv 
an order of eviction should not be made. 
After considering the cause. if any. shown 
by the person and on consideration of 
the evidence that might be produced the 
Collector may. if he is satisfied. that the 
public premises are in unauthorised oc- 
cupation. make an order of eviction. He 
may direct that the public premises shall 
be vacated by the persons in unauthoris- 
ed occupation. If the order is not com- 
plied within thirtv davs possession of 
the premises mav be taken by use of 
force. if necessary. The Act provides for 
an appeal to the Commissioner. Sec- 
tion 10 of the Act is important because 
it attaches finality to orders made under 
the Act. It reads: 

“Save as otherwise expressly pro- 
vided: in this Act. every order made bv 
the Collector or Commissioner under this 
Act shall be final and shall not be called 
in question in anv original suit. applica- 
tion or execution proceeding.” 

15. The decision of the maioritv 
of the Judges in AIR 1967 SC 1581 rests 
on two essential features of the Puniab 
Act. It was held that Section 5 confers 
an additional remedy over and above the 
remedy by wav of suit and that the pro- 
vision of two alternative remedies to the 
Government and leaving it to the un- 
guided discretion of the Collector to 
resort to one or other and to pick and 
choose some of the persons in occupation 
of the properties for the application of 
the more drastic procedure lent itself 
open to the charge of discrimination. 
The rationale of the decision is therefore 
two-fold. The Act provided a more 
drastic alternative than the ordinarv pro- 
cess in the court of law. The second 
feature of that Act stressed in ‘that deci- 
sion is that the resort to the more drastic 
alternative is left to the unguided dis- 
eretion of the executive authoritv. The 
question for consideration is whether on 
the application of these two criteria. the 
impugned Act has lent itself to the charge 
of discrimination and is violative of 
Article 14 of the Constitution. 


16. Before applving these tests. to 
the provisions of the impugned Acet it 
is necessary to bear in mind that the 
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legislature has power of making special 
laws to attain particular obiectives and 
for that purpose it has the competence of 
selection or classification of persons and 
things upon which such laws are to ope- 
rate. The classification will be legitimate 
and valid if it is based on a real and in- 
telligible distinction bearing a iust and 
reasonable relation to the obiect of the 
enactment. So long as the legislature 
adheres to the fundamental principles 
underlying the doctrine of equalitv. it has 
a power of wide range and flexibilitv. 


16A. The argument before us has 
proceeded on the undisputed premise 
that there is a valid classification of oc- 
cupiers of public or government property 
as a separate class distinct from occup- 
ants of other types of propertv. It is ac- 
cepted by learned counsel for the peti- 
tioners and appellant that the classifica- 
tion of unlawful occupation of govern- 
ment propertv as a peculiar one justifv- 
ing differential treatment has a rational 
nexus with the objectives and the poliev 
of the Act. The controversy thus resolv- 
ed itself to the limited problem whether 
among the class of unlawful occupants of 
government property there is a discrimi- 
nation violative of Article 14 of the Con- 
stitution. 


17. The impugned Act itself does 
not contain anv provision which bv its 
own terms brings about a hostile discri- 
mination derogatory to`the constitutional 
guarantee of equalitv. The argument of 
counsel therefore stressed on the possible 
use of statutory remedy in a manner 
violative of the terms of Art. 14. It is clear 
that to maintain a challenge on grounds 
of discrimination there is no need to 
establish that the legislature has done 

“with an evil eve or an unequal hand.” The 

distinction must be borne in mind be- 
tween the law and the administration of 
the law. Chagla. C. J.. seid: (See Dhan- 
raj Mills Ltd. v. B. K. Kecher. AIR 1951 
Bom 132). 


“Tf the law itself permits discrimina- 
tion. even though the law mav appear 
fair and undiscriminatorv the court mav 
interfere.” 


18. Mr. P. A. Chowdary pursued 
the line indicated in the abovementioned 
case by Chagla. C. J. He laid considerable 
emphasis on the decision of the United 
States Supreme Court in Yick Wo v. 
Peter Hopkins, {1886) 118 US 356 = 30 
Law Ed 220. 


“Though a law be fair on its face and 
impartial in its appearance. vet if it is 
administered by public authority with an 
evil eve and an unequal hand so as prac 
tically to make illegal discriminations 
between persons in similar circumstances, 
material to their rights the denial of equal 
justice is still within the prohibition of 
the Constituton. ; 
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19. Quite apart from the caution 
enjoined on courts in the application rules 
derived from American decisions, there 
are other reasons for holding that the 
dicta quoted above cannot be applied to 
the present case in their literal sense. 

20. In the State of West Bengal v. 
Anwar Ali Sarkar. 1952 SCR 284. 311 = 
{AIR 1952 SC 75 (85)) Faz} Ali. J.. advert- 
ed to the American decisions that appli- 
ed the rule involved in executive action 
done “with an evil eve and an unequal 
hand” said his Lordship: 

“I suggest most respectfully that it 
will be extremely unsafe to lav down that 
unless there was evidence that discrimina- 
tion was “purposeful or intentional” the 
equality clause would not be infringed. In 
mv opinion. the true position is as follows: 
As a general rule. if the Act is fair and 
good. the public authoritv who has to ad- 
‘minister it will be protected 
The basic question however still remains 
whether the Act itself is fair and good. 
which must be decided mainly with re- 
ieee to the specific provisions of the 

ct”. 
In the same case. at page 325 {of SCR) = 
{at p. 90 of AIR) Mukheriea. J.. said: 

“I agree with the Attorney-General 
that if the differences are not material 
there may not be any discrimination in 
the proper sense of the word and minor 
deviations from the general standard 


might not amount to denial of eaual 
rights”. 
21. It is pertinent to notice that 


in (1886) 118 US 356 the discrimination 
was systematic and that it was directed 
against a class of persons. the Chinese. It 
was held in that case that there was habi- 
tual refusal of an administrative Board to 
issue laundry licences to Chinese persons 
and there was violation of the 14th am- 
endment. In subsequent cases. on the 
other hand. the rule laid down was that 
where the unjustifiable denial of a licence 
was not habitual and was directed 
against an individual rather than a class. 
it does not offend the 14th amendment. 
(See the critical note at page 1020 of 26 
Harvard Law Review). An ordinance 
conferriig upon the board of health un- 
limited discretion to grant or withhold 
licences for the selling of milk has been 
held valid. (See New York Ex. rel Libe- 
berman v. Van De Carr. (1905) 199 US 
552 = 50 Law Ed 305). It was observed: 


“These cases leave in no doubt the 
proposition that the conferring of discre- 
tionary power upon administrative boards 
to grant or withhold permission to carrv 
on a trade or business which is the pro- 
per subject of regulation within the police 
power of the state is not vielativé of 
rights secured by the 14th amendment. 

ere is no presumption that the power 
will be arbitrarily exercised. and when 
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it is shown to be thus exercised against 
the individual. under sanction of State 
authority this court has not hesitated to 
interfere for his protection. when the 
case has come before it in such manner 
as to authorise the interference of a 
Federal Court. (1886) 118 US 356 = 30 
Law Ed 220". | 

The decision in (1886) 118 US 356 (358) = 
30 law Ed 220 (relied on by Mr. Chowdary). 
was deemed to be an instance of correc- 
tion by the court of an unreasonable use 
of power by the executive. The auestion 
about the vires of the Act has to be deter- 
mined in the light of the precedents of 
courts in our country rather than bv the 
application of the ratio of the American 
decisions. 

22. It is useful at this stage to 
turn our attention to some decisions of 
the Supreme Court although they were 
not referred to in the argument. In Kathi 
Raning Rawat v. State of Saurashtra. 
1952 SCR 435 = (AIR 1952 SC 123) the 
question determined was whether the 
constitution of Special Courts and inves- 
ting them with powers to try certain spe- 
cific offences or cases as the Government 
may by general or special order direct. 
was discriminatory and invalid. An ordi 
nance was passed providing for the estab 
lishment of such Courts and trial of some 
offences in cases that might be directed 
to be so tried. The ordinance was held 
to be valid by a maioritv of the Court 
Some dicta of the learned Judges are ap- 
posite in the present context. Pataniali 
Sastri. C. J.. observed that “anv variation 
of procedure which operates materially 
to the disadvantage of the accused” can- 
not necessarily be said to be violative of 
Article 14. 


Fazl Ali, J. was of opinion that the 
recital of a definite obiective in the ear- 
lier ordinance and the impugned ordin- 
ance furnished a tangible and rational ba- 
sis of classification. Mukherjea. J.. allud- 
ed to the preamble as also to the surround- 
ing circumstances as indicative of a defi- 
nite legislative policy and obiective. On 
a consideration of the legislative policy 
and objective. he held that merely because 
the legislation vested in the Government 
the authoritv to constitute Special Courts 
and the power to specify the classes of 
offences triable by such courts. the provi- 
sions cannot be said to be unconstitu- 
tional. The notification issued bv the 
Government was also held to be not void 
as it did not proceed on any unreason- 
able or arbitrary basis. The learned 
Judge further observed: 


“Though it is a sound and reason- 
able proposition that when the nature of 
two offences is intrinsically the same and 
they are punishable in the same manner. 
a person accused of one should not be 
treated differently from a person accus- 
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ed of the other, vet in determining the 
reach and scope of a particular legisla- 
tion it is not necessary for the legislature 
to provide abstract symmetry. A too 
tigid insistence on anything like scienti- 
fic classification is neither practicable 
nor desirable”. 

Das, J.. negatived the contention that the 
Act conferred uncontrolled and unguided 
power on the State Government. In re- 
pelling the contention. the learned Judge 
said at p. 474 (of SCR) = (at p. 137 of 
AIR) thus: 

E this power is controlled by ‘the 
necessity for making a proper classifica- 
tion which is to be guided by the pream- 
ble in the sense that the classification 
must have a rational relation to the ob- 
ject of the Act as recited in the pream- 
ble. It is, therefore. not an arbitrary 
power. The Legislature has left it to the 
State Government to classify offences or 
classes of offences or classes of cases for 
the purpose of the ordinance”. 

The learned Judge proceeded to add that 

“If at any time. however. the State 
Government classifies offences arbitrarily 
and not on any reasonable basis hav- 
ing a relation to the object of the Act, its 
action. will be either an abuse of its power 
if it is purposeful. or in excess of its 
powers even if it is done in good faith. 
and in either case the resulting dis- 
crimination will encounter the challenge 
’ of the Constitution and the Court will 
strike down, not the law which is good. 
but the abuse or misuse or the uncon- 
stitutional administration of the law cre- 
ating or resulting in unconstitutional dis- 
ermination.” 

23. 
Supreme Court already referred to (An- 
war Ali Sarkar’s case), 1952 SCR 284 = 
(AIR 1952 SC 75) which also dealt with 
a similar legislation under the West Ben- 
gal Special Courts Act. Das, J.. express- 
. ed the opinion that the power conferred 
on the State Government to direct offen- 
ces or classes of offences or classes of 
cases to be tried by a special court con- 
templates by necessary implication a pro- 
per classification to be made by the Gov- 
ernment charged with the use of that 
power. 

24. In Ram Krishna Dalmia v. 
Justice S. R. Tendolkar. 1959 SCR 279 = 
(AIR 1958 SC 538) (Dalmia’s case) it was 
laid down that a statute may leave it to 
the discretion of the Government to select 
and classify persons or things to whom its 
provisions should apply. 


25. The decisions of the Supreme 
Court adverted to above lead to the re- 
sult that although the legislation itself 
has not classified the special 
eases to which a different pattern of trial 
is applied and left it to the discretion of 
the State Government. the power thus 
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classes of. 


ALR 


conferred does not come within the con- 
stitutional prohibition of Article 14. It i 
true that in the relevant Act or Ordinance 
dealt with in the two cases in 1952 SCR 
284 = (AIR 1952 SC 75): (1952 SCR 435=! 
AIR 1952 SC 123) the legislation contem- 
plated the classification of a group of of- 
fences or classes of cases and not the re- 
ference of a single case ora few cases to 
the Special Courts. We do not. however. 
think the distinction to be material for. 
even a single case could. in conformity 
with law, be referred to the special tri- 
bunal. There isclear authority to support 
this view. The choice of the particular 
offences or classes of cases for trial by 
the Special Courts was upheld on the 
basis that the preamble or the obiects 
of the legislation by necessary implica- 
tion made it incumbent on the State 
Government to make a classification in 
tune with the policy and intendment of 
the legislation. 

This was held to be sufficient 
guidance for the exercise of the power. 
The provision seemingly conferring un- 
chartered or arbitrarv power. was tested 
with a reference to the legislative objec- 
tives and policy. surrounding circum- 
stances. and other matters of common 
knowledge and repute. If these factors 
condition or control the exercise of the 
power the prohibition under Section 14 
cannot be said to have been violated. 
This principle emerging from the above- 
mentioned pronouncements of the 
Supreme Court governs the case on hand 
because the power conferred on the 
Collector or Tahsildar by the impugned 


Act furnishes a close parallel to ‘those 
cases. 
26. We may now turn our atten- 


tion to some cases which throw light on 
the question whether a more drastic pro- 
vision is made bv the impugned Act. In 
Suraj Mall Mehta and Co. v. A. V. Vis- 
vanatha Sastri, 1955-1 SCR 448 = (AIR 
1954 SC 545) sub-section (4) of Section 5 
of the Taxation on Income (Invesiigation 
Commission) Act. 1947 was struck down 
asa piece of discriminatory legislation be- 
cause the procedure prescribed by the Act 
was substantially more prejudicial and 
more drastic to the assessee than the pro- 
cedure under the Income-tax Act (XI of 
1922). In reaching the conclusion that 
the special enactment was substantially 
more prejudicial or drastic the Supreme 
Court was influenced by the fact that. 


“the constitution of the commission 
by itself cannot be held to be a sufficient 
safeguard and a good substitute for the 
rights of appeal and second appeal and 
yea given by the Indian Income-tax 

ce”. 4 
It was held that the procedure prescrib- 
ed by that Act deprives a person who wag 
ealt with thereunder of the valuable 
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rights of appeal. second appeal and revi- 
sion to challenge question of fact decided 
by the Judge of the first instance. The 
special legislation impinged on the right 
of the aggrieved party to call in auestion 
by way of appeal, findings of fact made 
in the first instance. It also deprived him 
of the right to have a further appeal and 
resort to a proceedings in revision. 


27. It is clear that when the vali- 
dity of a legislation is attacked on the 
ground that the vice of discrimination is 
rooted in the relatively more drastic or 
harsh provisions contained in it in con- 
trast to the general alternative. the test 
to be applied is whether the aggrieved 
party has the right to resort to appellate 
tribunals or to a civil court is substantial- 
ly the same degree or form under the 
impugned legislation. One of the cri- 
teria and a material one at that is. whe- 
ther. the aggrieved party who is. under 
the less onerous procedure. allowed on 
appeal. the opportunity to impeach find- 
ings of fact of the authority deciding the 
matter in the first instance. has in sub- 
stance the same remedies under the more 
drastic procedure. A material difference 
arises when a finding of fact made in the 
first instance is rendered unchallengeable 
by the impugned legislation. 

28. This is clearly indicated in the 
dicta of the Supreme Court at pase 464 
of 1955-1 SCR Mahajan. C. J. observed: 

nébeses acess there can thus be no doubt 
that the procedure prescribed by the im- 
pugned Act deprives a person ......... of 
these valuable rights of appeal. second 
appeal and revision to challenge questions 
of fact decided by the Judge of first in- 
stance. There is thus a material and sub- 
stantial difference...... a 

29. We shall now examine the 
cases that considered the effect of the de- 
cision of the Supreme Court in AIR 1967 
Sc 1581. The Madras High Court con- 
sidered the identical enactment now in 
question before us and upheld the vali- 
dity of Section 6 of the Land Encroach- 
ment Act in Abdul Rashid v. Assistant 
Engineer (Highways). AIR 1970 Mad 387. 
The judgment of the Division Bench de- 
livered by Veeraswami . J. expressed 
the opinion that the Land Encroach- 
ment Act does not suffer from the vice 
“which Section 5 of the Puniab Act suf- 
fered from as held by AIR 1967 SC 1581.” 
The learned Judges also expressed the 
opinion that it is not possible to say 
that under the Madras Act. the Collector 
has been given the choice without any 
guidance. Contrasting the provisions of 
the Madars Act with analogous provisions 
in the Puniab Act. the learned Judges 
pointed out that Section 14 of the, Madras 
Land Encroachment Act preserves the 
remedy of resort to civil court for ‘redress. 
The Punjab Act on the contrary invested 
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the decisions of the Collector or on appeal. 
of the Commissioner with finality and 
enacted that they were not liable to be 
lige ata in a court of law.: Veeraswami 
C. J. also observed: 
“Though the 
Madras Act may 


Collector under the 
choose ‘the remedy 
under its provisions viz.. Summary evic- 
tion, it' cannot be described as drastic 
because as we said. the Collector is not 
vested with power to adjudicate a dispute 
as to the ownership of the land. and that 
in any case he can remove resistance or 
obstruction to summary eviction onlv if 
he is satisfied that there is no just cause 
for it— a question which is open to review 
and ccrrection in proceedings under 
Article 226 of the Constitution.” 
With respect. we are unable to subscribe 
to the proposition so enunciated. When 
the Collector on considering the obiections 
of the obstructor is empowered to over- 
rule the objections and take possession of 
the property. how can it be said that it 
is not tantamount to an adjudication of 
the dispute? It is true that there may 
be no formal pattern of adjudication on 
the question of ownership but the essence 
of the procedure is that the Collector 
overrules the resistance and evicts an 
occupant. Nor are we satisfied that the 
resort to a proceeding under Article 226 
of the Constitution is a remedv parti- 
cularly applicable to an action taken 
under the Madras Act. In our opinion. a 
proceeding under Article 226 was equally 
open to a. person proceeded against under 
the Punjab Act. It is well known that 
the constitutional remedy under Art. 226 
cannot be taken away or abridged by 
qo eHes in the nature of the Puniab 
ct. 

It is therefore not easv to grasp the 
relevancy of the observation implying 
that the resort to a proceeding under 
Article 226 of the Constitution is a dis- 
tinguishing or a peculiar ‘feature of the 
Madras Act. We. however. respectfully 
agree with the view expressed by the 
learned Chief Justice that the express 
provision enabling an aggrieved person to 
resort ta a civil court is in. sharp contrast 
to the provisions of Section 10 of the 
Puniab Act which barred to the aggriev- 
ed person access to a.civil court for red- 
ress. There is thus a clear distinction the 
effect of which is that the harsher and 
more drastic feature in the Puniab Act 
is not present in the mes Land En- 
croachment Act. 


30. The learned Judges also came 
to the conclusion that the power given to 
the Collector cannot be said to be unguid- 
ed or uncontrolled. We are however not 
able to gather from the judgment the 
reasons that prompted them to `. reach 
that conclusion. We have come to the 
conclusion that on a consideration of the 
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legislation and the other circumstances. 


there is sufficient guidance afforded by 
the Act to canalise or direct the discre- 
tion of the Collector or the Tahsildar in 
conformity with the intendment of the 
legislation. 

3L In M/s. Bhartiya Hotel v. 
Union of India. AIR 1968 Pat 476 where 
the Court was concerned with the vali- 
dity of a similar legislation. the Court 
came to the conclusion ‘that the provisions 
of the local Act were not so drastic as 
the provisions of the Puniab Act. In com- 
ing to that conclusion. the learned Judges 
relied upon the fact that whereas the 
Puniab Act provided for an appeal from 
the executive authority to another exe- 
cutive officer. the Bihar Act. on the con- 
trary. provided for an appeal to the Dis- 
trict Judge. This in the opinion of the 
learned judges. was a vita) distinction. 
and. on this they sustained their view 
that the procedure under the special en- 
actment was not so drastic as to constitute 
a material departure from the ordinarv 
process of law in a Civil Court. The 
validity of the Bihar Act which contains 
provisions analogous to the provisions of 
the Puniab Act was upheld by the Patna 
High Court which on an examination of 
the provisions of the statute came to the 
conclusion that the special procedure was 
in no wav more prejudicial to the partv 
concerned than the procedure under the 
ordinary law. The ratio of the decision 
of the Supreme Court was held to be dis- 
tinguishable because the main basis for 
the decision of the Supreme Court was 
that the special enactment prescribed a 
mode of procedure which was more dras- 
tic or prejudicial. 3 

32. In Meharunnissa Begum v. 
State of Andhra Pradesh. 1970-1 Andh LT 
88 W. P. No. 3303 of 1967. which has 
given rise to Writ Appeal No. 486 of 1969 
(Andh Pra) Chinnappa Reddy J. formulat- 
ed a two-fold distincticn. Our learned 
brother observed that under the impugn- 
ed Act. the Collector and the Tahsildar 
are not left without guidance in the ex- 
ercise of ‘their discretion. He has also 
reached the conclusion that the. modus 
operandi of the executive action and also 
the remedies open to the aggrieved partv 
under the impugned Act constitute a 


material departure from the provi- 
sions of the Punjab Act. The provi- 
sion of redress in a civil court is 


an essential feature of distinction and 
the right-to resort to a court of law for 
redress ‘assimilates the position of an 
aggrieved party under the impugned 
enactment to the position obtaining under 
the ordinary law of the countrv. In 
summing up the effect _ of the Puniab 
Act. Chinnappa Reddv. J.. observed: ` 

` "The effect of the Act was to vest 
fn “executive officers of the Government 
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certain ordinarv powers exercised bv the 
Civil Court and to set them up as' paral- 
lel Tribunals as it were. giving finalitv 
to their orders and totally excluding the 
jurisdiction of Civil Courts. There was 
a complete substitution of Civil Court bv 
executive officials of the Government. 
The position under the present Act. how-~ 
ever. is altogether different”. 

We are in agreement with the position so 
stated. although certain other dicta of 
the learned Judge mav not be -subscrib- 
ed to. It was observed that the enauirv 
under the Land Encroachment Act is 
comparable with the summary enauirv bv 
a criminal court under Section 145 of the 
Criminal Procedure Code. With respect. 
it must be stated that this analogy is mis- 
placed. The tentative decision rendered 
by a criminal court under Section 145 of 
the Criminal Procedure Code is made bv 
a judicial authority whereas under the 
impugned Act. the executive authority 
interested in regaining the possession of 
land is the authority that gives the deci- 
sion resulting in the eviction. 


33. The learned Judge considered 
it relevant to draw the presumption that 
“the executive officers acting under the 
Land Encroachment Act mav also be ex- 
pected to discharge their functions in a 
Just and bona fide manner”. With res- 
pect. we consider that the test adopted 
by the learned Judge on the strength of 
the presumed validity of the executive 
action does not indicate a correct approach. 
The question is not whether the executive 
officers may not be expected to discharge 
their functions in a iust and bona fide 
manner. If this is the test. the confer- 
ment of unguided power cannot be struck 
down as invalid. The question is whether 
unguided power or discretion has been 
entrusted to them and there is an inherent 
possibility or inevitability of discrimina- 
tion. It is in this context that the obiec- 
tives of the legislation and the circumst- 
ances under which the discretion is to be 
exercised are relevant as laid down by 
the Supreme Court in the cases alreadv 
adverted to bv us. 


34. Our learned brother referred 
to the principle discernible from the pre- 
amble and the provisions of the Act to 
ascertain whether they furnish anv guide 
to such exercise of the discretion by the 
Collector or the Tahsildar. The legisla- 
tive history of entire enactment and the 
object of the Act have been considered bv 
our learned brother and we are in agree- 
ment with the observations made bv him 
in the last paragraph at page 95. We 
have also indicated- earlier that the domi- 
nent obiect of the legislation is to curb 
of restgain unauthorised occupation’ of 
land by the imposition of a penal assess- 
ment. Process of summary eviction ‘is 
conceived of bv the statute as a means of 
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checking unlawful occupation of Govern- 
ment land. We have also laid stress on 
the provisions of Section 2 which furnish 
an indubitable indication that the entire 
machinery under the Act is devised pri- 
marily for the purpose of keeping invio- 
late such species of Government lands as 
are indispensable for the welfare and nor- 
mal life of the communitv. It is not 
superfluous to reiterate that the categories 
of Government property referred to in 
Section 2 comprised public roads. streets. 
bridges. the bed of the sea. canals and 
water-courses and rivers. lakes and tanks 
ete. 

It is obvious that all these tvpes of 
property have to be kept free from 
trespass in public interest. The nature of 
the propertv catalogued in Section 2 gives 
the clue to the legislative intention that 
the power of eviction is to be exercised 
primarily keeping in view the urgent 
need for eviction as also the indispvens- 
able nature of the propertv for the com- 
mon weal. The preamble and the obiect 
of the legislation leave none in doubt that 
the main purpose of the enactment is to 
enable the recovery of deterrent levies 
of -penalties as if they are arrears of land 
revenue. Taking into consideration the 
object of the Act. its oreamble and the 
provisions of Sections 2 and 3. we have 
no doubt that thev collectively furnish 
sufficient guidelines to control or canalise 
the exercise of discretion in taking action 
under Section 6. 

35. From what has been stated 
above. it is clear that the provisions of 
the impugned Act do not place the per- 
sons against whom the provisions are aw- 
plied in a position materiallv different 
from other against whom the ordinarv 
process of law is applied. It is no doubt 
true that a person can be summarily 
evicted under Section 6 and the depriva- 


tion of possession inflicts an immediate in- , 


jurv on the person in possession whereas 
a person against whom the ordinarv 
process of law is applied is left in un- 
disturbed possesesion. Although to this 
extent there is a dissimilarity. this bv 
itself is not sufficient to hold that the 
process under the impugned Act involves 
such an element of prejudice as was 
apparent in the case of the Puniab Act. 


36. In testing the validitv of the 
legislation on the ground that. it 
provides a more drastic or harsher 
remedy than the ordinary process. it is 
not permissible to determine the question 
bv the comparative assessment of a tenta- 
tive result or situation. We have to take 
into account the entire or overall picture 
as it emerges from the impugned legisla- 
tion. Judged from this angle. we are*of 
Qvinion that a partv against whom the 
provisions of the impugned Act are appli- 
ed occupies very much the same position 
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vis-a-vis the Government as he would 
have occupied if the ordinarv process of 
law had been applied. We say this be- 
cause Section 14 places no limitation on 
the role of the ordinary courts in scruti- 
nising the executive action taken under 
the impugned Act. 

37. The clause in the Puniab Act 
precluding the Civil Court’s review pla- 
ces the persons subiect to the special pro- 
cess under an obvious disadvantage or 
handicap. Under Section 14 of the im- 
pugned Act, no limitation is placed on the 
Court’s jurisdiction. It is true that not- 
withstanding the preclusive provisions in 
statutes civil courts may entertain suits 
to examine whether the special tribunals 
have acted in confirmity with the provi- 
sions of the relevant statute. In that 
sense. access to the Civil Court might 
have been possible even under the Pun- 
jab Act but then the Court’s power of re~ 
view in such cases is verv limited. 

38. The position under the impu- 
gned Act is that the entire merits of the 
controversy under the Act are capable of 
being adjudicated upon by the civil court 
uninhibited by limitations that arise bv 
reason cf an ouster of civil court’s juris- 
diction. 

39. For the reasons set out above. 
we are of opinion that the provisions of 
the impugned Act do not lead to the re- 
sult that a harsher and a more drastie 
remedy has been applied against parties 
subject to the provisions of the Act. We 
are also of opinion that the Act gives suf- 
ficient guidance in the exercise of the dis- 
cretion by the Collector or Tahsildar 
under Sections 6 and 7. 


40. The result is that the ground 
urged bv the petitioners and the appel- 
lants for impeaching the validitv of Sec- 
tions 6 and 7 fails. The objection regard- 
ing the vires of the legislation is there- 
fore overruled. 


41. As the only question in this 
appeal relates to the vires of Sections 6 
and 7 cf the Act. the Writ Appeal fails 
and is dismissed with costs. Advocate’s 
fee Rs. 100/-. 


42. Learned counsel has repre- 
sented to us that the Writ petitioners 
would seek redress in a civil court as con- 
templated under Section 14 of the Act 
and thet time mav be given for institu- 
tion of a Civil Suit. Learned Government 
Pleader has no obiection to this course 
being pursued bv the writ petitioners 
and he also represented that a notice was 
given to the Government on 31-7-1969. 
The writ petitioners are therefore given 


‘time of four months for applving to the 


civil Court for redress and till the expiry 
of that time they will not be evicted un- 
der the provisions of the Land Encroach- 
ment Act (Act No. III of 1905). With 
this direction. the writ petition fails and 
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is dismissed with costs. Advocate’s fee 

Rs. 100/-. Writ Petitions Nos. 2010/70. 
1127/69. 1231/69. 2692/69, 797 of 1966 
2567/69. 3128/69, 3434/69, 4878/68, 3378/69. 
1664/69. 337/70. 1207/69, 2635/68. 

. 43. Learned counsel for the peti- 
tioners in these Writ petitions have re- 
presented to us that the writ petitioners 
would seek redress in a civil court as con- 
templated under Section 14 of the Act 
and that time may be given for institu- 
tion of a civil suit. Learned Government 
Pleader has no objection to this course 
being pursued by the writ petitioners. The 
writ petitioners are therefore given time 
of four months for applying to the civil 
court for redress and till the expiry of 
that time. they will not be evicted under 
the provisions of the Land Encroachment 
Act (Act No. ITI of 1905). With this direc- 
tion, the writ petitions are dismissed with 
costs. Advocate’s fee Rs. 100/- in each 
case. W. P. M. P. No 2766 0f 1968 in W. 
P. No 2916 of 1970 is dismissed. 

44, In addition to the argument 
regarding the validity of the Act. the only 
ground on which the eviction proceedings 
under the Act are impugned is that the 
notice which is mandatory under Section 
7 of the Act was not issued. This allega- 
tion is denied in the counter: at the hear- 
ing of the petition. the learned counsel for 
the ptitioner has perused the relevant re- 
cord produced by the learned Government 
Pleader where a notice prescribed under 
Section 7 of the Act was issued and serv- 
ed in the manner specified under the Act. 
The Writ petition therefore fails and is 
dismissed with costs. Advocate’s fee 


Rs. 100/-. : 
Order accordingly- 
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Gadde Buchaiah, Aprellant v. Dasari 
Kotaiah and others, Respondents. 

A. A. O. Nos. 269 and 270 of 1967 
D/- 29-1-1970, against order of Sub. J. 
Tenali, D/- 3-2-1967. ; 

(A) Civil P. C. (1908), O. 21, R. 84 (2) 
—Deposit by decree-holder purchaser — 
When once permission to bid and set off 
is granted to a decree-holder under O. 21 
R. 72, express permission under O. 21, 
R. 84 is not necessary. (X-Ref: O. 21. 
R. 72 (2).) AIR 1966 Andh Pra 201, Rel 
on. (Para 9) 


Unless there are strong indications 
to the contrary it is reasonable to assume 
that the court which had granted permis- 
sion to the decree-holder to bid would 
also grant permission to set off the decree 
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amount against the purchase monev and 

to dispense with the requirement ‘of de- 

posit of twenty-five per cent of the pur- 
chase money. Thus where permission to 
set off was expressly given and the court 

allowed the decree-holder to deposit 25 

per cent of the dfference between the sale 

amount and the warrantgamount it could 
be inferred that the roaie of Rule 

84 (1) was dispensed with. (Para 9) 

(B) Civil P. C. (1908), O. 21, R. 90 — 

Irregularity in sale proclamation — The 

mere fact that the sale proclamation was 

not affixed in the ‘Revenue Divisional 

Officer’s office cannot constitute a material 

irregularity when in fact there was 

tom tom in the village and there was 
sufficient publicity. AIR 1965 Andh Pra 

334, Followed. (Para 14) 

(C) Civil P. C. (1908), O. 21, R. 90 — 

Material irregularity — Even if there is 

materia] irregularity in sale proclamation, 

to set aside the sale it must be establish- 
ed that there was substantial injurv to 
the applicant by reason of that irregula- 

rity. (Para 14) 

Where the price fetched at the sale 
is adequate and proper there is no iniury 
to the applicant much less substantial in- 

jury. (Para 14) 

Cases Referred: Chronological Paras 

(1969) C. M. S. A. No. 96 of 1965. 

D/- 29-3-1969 (Andh Pra) 

(1966) AIR 1966 Andh Pra 201 (V 53) = 
(1964) 2 Andh WR 430. Pundari- 
kaksha Rao v. Venkata Reddi 8. 9 

(1965) AIR 1965 Andh Pra 334 (V 52)= 
(1965) 1 Andh WR 194. Ramadasiee 
Varu v. Tirupathi Devasthanam 13 

(1959) AIR 1959 Mad 76 (V 46) = 
(1958) 2 Mad LJ 461. Murugappa 
Chettiar v. Kannammai Achi 

(1945) AIR 1945 PC 178 (V 32) = 
72 Ind App 287. Naganna v. 
Venkatrayudu ` I3 


_ (1939) ATR 1939 Mad 250 (V 26) = 


EA 1 Mad LJ 163 (FB). Ayyappa 
v. Kasiperumal 
(1915) AIR 1915 Mad 541 (2) (V 2) = 
27 Mad J 302, Kathiresan 
Chettiar v. Ramaswami Chettiar 6 


M. Dwaraknath. for Appellant: In 
C. M. A. No. 269 of 1967: M. Survanara- 
yana Murty and L. P. R. Vithal (for No. 
1) and M. Bhujanga Rao (for No. 2). for 
Respondents in both the Appeals. 

.KUPPUSWAMI J.: The first respon- 
dent in these two appeals filed O. S. No. 
78/56 against the second respondent here- 
in and his father Hanumantha Rao for 
recovery of monies due to him. Similar 
suits, O. S. 65/54 and O. S. 46/56 were 
filed by the appellant in C. M. A. No. 269/ 
67 against the same persons. All the 
sufts were tried together and were decreed 
on the 30th April, 1958. The decree-hol- 
der in O. S. 78/56. that is. the first res- 
pondent in these two appeals filed E. P. 


1971, G. Buchaiah v. D. Kotaiah 


No. 295/59 on the 22nd September. 1959 
for attachment and sale of certain proper- 
ties which fell to the share of the son. 
the second respondent. in a partition be- 
tween him and his father. On 8-1-1962 
five of these items were sold and were 
purchased by the decree-holder. Mean- 
while an insolvency petition was filed bv 
the judgment-debtor. _Hanumantharao. On 
7-2-1959 an interim Receiver .was ap- 
pointed. Subsequently. the insolvency 
Petition was allowed and Hanumantharao 
was adjudicated an insolvent on 4-11-1959. 


2. Two applications were filed under 
O. 21. R. 90 and Section 151. C. P. CG. to- 
set aside the sale held on 7-1-1962 in E. 
P. No. 295/59. The first application. E. 
A. 747/62 is by the decree-holder in O. S. 
65/54 and 46/56 and the second is bv the 
Official Receiver. The sales were sought 
to be set aside on several grounds. These 
applications were opposed not only on 
the merits. but on the ground that the 
petitioners had no locus standi to file the 
petitions. The court below. while giving 
findings on the merits came to the con- 
clusion that the petitioners in both the 
applications had no locus standi to file 
the petitions and dismissed the petitions 
with costs. The decree-holder in O. S&S. 
46/56 has preferred C. M. A. No. 269/67 
against the order in E. A. No. 747/62 and 
the Official Receiver has preferred C. M. 
A. No. 270/67 against the order in E. A. 
No. 748/62. 


3. The second respondent ` in 
these appeals had filed a suit. O. S. 92/54 
against his father. EE 


alleging that partition has already been 
effected on 10-11-1953. This suit ended 
In a compromise decree dated 30-8-1955. 
In the subsequent suit filed bv the ap- 
pellant in C. M. A. No. 269/67. that is 
O. S. 46/56 one of the auestions was 
whether the decree in O. S. No. 92/54 
was collusive and fraudulent. It was 
held that the partition set up was not 
frue and the division in status had been 
brought about only by the institution of 
the suit O. S. 92/54. This was affirmed 
in appeal by the High Court. 

4. The finding of the Court 
below that the Official Receiver had no 
locus standi to file the suit was not seri- 
ously questioned before us, obviously be- 


cause the insolvency petition itself was fil- . 


ed along after the division caused by the 
institution of the suit O. S. 92/54 and the 
Official Receiver was appointed for the 
estate of the father. The properties that 
were attached and sold were those that 
fel] to the share of the son. His interest, 
therefore. did not vest in the Official Re- 
ceiver, We do not see any reason to dis- 
agree with the conclusion of the court 
below that the Official Receiver had no 
Iseus standi to file the petition to set 
aside the sale in this case. 
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5. It was however. contended by 
Mr. Dwaraka Nath that the finding that 
the decree-holder in O. S. 46/56 had no 
locus standi is erroneous. Under O. 21. 
R. 90. C. P. C. a petition to set aside the 
sale may be filed by the decree-holder or 
any person entitled to sharein a rateable 
distribution of assets. or whose interests 
are affected by the sale. It is admitted 
that as the appellant herein had not filed 
a petition for rateables he was not en- 
titled to a share in a rateable distribution 
of assets. but it was contended that he is 
a person whose interests are affected bv 
the sale. This contention was negatived 
by the court below on the authoritv of 
the decisions..in Murugappa Chettiar v. 
Kannammai Achi, (1958) 2 Mad LJ 461 = 
(AIR 1959 Mad 76) and other decisions. 


6. It was argued that this decision 
requires reconsideration as it was observ- 
ed therein that the earlier decision in 
Kathiresan Chettiar v. Ramaswami Chet- 
tiar, (1914) 27 Mad LJ 302 = (AIR 1915 
Mad 541 (2)) was in accordance with the 
Full Bench decision in Avvappa v. Kasi- 
Perumal, (1939) 1 Mad LJ 163 = (AIR 
1939 Mad 250 (FB)) whereas in the Full 
Bench decision it was observed that the 
decision in (1914) 27 Mad LJ 302 = (AIR 
1915 Mad 541 (2)) was wrongly decided 
and should be overruled. We do not 
consider. it necessary to go into that ques- 
tion as we are satisfied on the merits even 
assuming that the appellant had locus 
standi to file the petition that no case has 
been made out for setting aside the sale. 


7. The grounds on which the sale 
was attacked are set out in paragraph 4 
of the judgment of the court below and 
may be considered -in that order. The 
first ground is that the decree-holder 
played fraud on the court. ‘in that he 
brought the properties to sale as if thev 
fell to the share of the iudgment-debtor 
In the alleged partition when he knew full 
well that the partition was bogus and col- 
lusive and was held to be so in prior 
proceedings. The court below discussed 
this question as point No. 2 in paragraphs 


12 to 19 of the judgment and found that 


there was no suppression by the decree- 
holder or any fraud practised by him. It 
was not argued before us that this finding 
is not correct. 


8. The second ground urged was 
that the decree-holder himself was the 
auction-purchaser _ but i did not obtain 
permission under O. 21, R. 84 (2). C. P. C. 
for dispensing with the reauirements of 
O, 21, R. 84 (1) and hence the saleis void. 
The court below purporting to follow 
a decision of this Court in Pundarikaksha 
Rao v. Venkata Reddi. 1964-2 Andh WR 
430 = (AIR 1966 Andh Pra 201) held that 
as the decree-holder had not obtained per- 
mission for set-off under Order 21. Rule 
84 (2). the sale would be liable to be set 
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aside. In spite of this finding as has al- 
ready been observed it dismissed the 
petition on the ground that the petitioner 
had no locus -standi. We are unable to 
agree with this part of the iudgment of 
the court below. The Court below evi- 
dently did not appreciate the real point 
at issue. The contention of the petitioner 
was not that the executing court had not 
given the decree-holder the permission 
to set-off. As a matter of fact in an ap- 
plication E. A. 723/60 the court bv its 
order dated 22-12-1960 permitted the 
decree-holder not only to bid at the sale 
but to set-off the decree-amount. There- 
fore. the petitioner’s obiection. which was 
not raised in the first instance but added 
by wav of an amendment. was that the 
decree-holder-auction-purchaser did not 
deposit 1/4th amount of the purchase- 
monev immediately after he is declared 
purchaser or at anv time and had not ob- 
tained anv specific orders from the court 
dispensing with such a deposit and hence 
the sale is a nullitv and the propertv has 
to be re-sold under O. 21. R. 84. C. P. C. 
In the additional counter that was filed 
on behalf of the first respondent in the 
court below it was pointed that the per- 
mission to set-off was given in E. A. No. 
723/60. The court sale was for Rs. 30850/- 
and the warrant amount was Rs. 25697-91. 
The court dispensed with pavment to the 
extent of the de¢ree-amount and accept- 
ed 1/4th of the balance of Rs. 5152-09. i.e. 
Rs. 1288-03 on 8-1-1962 and the balance of 
3/4ths was deposited into court on 10-1- 
1962. It was therefore contended that 
the permission must be deemed to have 
been given under O. 21. R. 84 (2). C. P. C. 
It was also contended that when once 
permission to bid and set off is granted 
under O. 21, R. 72, C. P. C. the said per- 
mission implies and includes permission 
under R. 84. C. P. C. and no separate 
application for permission is necessarv. 
9. In a decision of a Division 
Bench of this Court (to which one of us 
was a party) dated 29-3-1969 in C. M. S. 
A. No. 96 of 1965 we considered the 
decision in 1964-2 Andh WR 430 = (AIR 
1966 Andh Pra 201) (supra) relied on bv 
the lower Court and observed that no 
ex parte permission is necessarv in order 
to entitle the decree-holder | to set-off 
the amount due under the decree against 
the purchase-monev and reading O. 21. 
R. 72 (2) and R. 84 (2) together it follows 
that permission to set oif or to dispense 
with the requirements of 25 per cent 
deposit mav be inferred from the cir- 
cumstances of the case. Unless there 
are strong indications tc the contrary it 
is reasonabe to assume that the court 
which had granted permission to the de- 
eree-holder to bid would also grant per- 
mission to set-off the decree amount 
against the purchase money and to dis- 
pense with the requirement of deposit 
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of 25 per cent of the purchase-monev. 
In the present case permission to set-off 
was expressly given and the court allow- 
ed the decree-holder to deposit 25 per 
cent of the difference between the sale- 
amount and the warrant amount. From 
this the inference is irresistible that the 
court dispensed with the reauirement of 
O. 21, R. 84. (1). C. P. C. that the decree- 
holder should deposit 25 per cent of the 
purchase-money. We are. therefore. of 
the view that the court below was wrong 
in holding. that but for the fact that the 
petitioner had no locus standi. the sale 
would have been a nullitv on the above 
ground. 


10. The third ground on which the 
sale was attacked was that the Official 
Receiver was not made a party to the 
E. P. and the permission of the insolvency 
Court was not obtained. For the reasons 
which we have stated in considering the 
question whether the Official Receiver 
had locus standi to file the petition we 
agree with the Court below that it was 
not necessary to make the Official Recel- 
ver a partv or to obtain leave of the ine 
solvency Court. 


11. The next three grounds which 
can be considered together are the onlv 
grounds which are relevant in an appli- 
cation under O. 21. R. 90. C. P. C. It is 
stated that the proclamation of sale was 
Not properly made. as the proclamation of 
sale was not affixed at the Office of the 
Revenue Divisional Officer and no pro- 
clamation was made in the village. In the 
result the properties were sold for a low 
sum. 


12. The court below after discus- 
sing in detail the value of the various 
items came to the conclusion that the 
valuation placed bv the decree-holder. the 
upset price fixed bv the Court and the 
amount realised at the auction-sale are 
reasonable and adequate. Nothing has 
been urged before us to show that this 
finding should not be accepted. 


13. As regards the proclamation. 
the Court below found on ‘the evidence 
of R. Ws. 2 and 3 that tom tom was made 
in the village and that there was suffi- 
cient publicitv of sale and therefore even 
if the proclamation was not affixed af 
the Revenue Divisional Officer’s Office 
it is not a material irregularitv. In 
Ramadasiee Varu v. Tirupathi Devas- 
thanam. AIR 1965 Andh Pra 334 the fol- 
lowing observations of the Privy Council 
in Naganna v. Venkatrayudu. AIR 1945 
PC 178 were cited: 

_“the obiect of the rule requiring the 
affixture of the sale proclamation in the 
Collector’s Office is to give sufficient pub- 
lifitv toethe sale. where such publicity has 
been giyen to the sale in the present casa 
the irregularitv complained of can hardly 
amount to a material irregularity”. 
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14. In view of this decision it is 
clear that the mere fact that the procla- 
mation was not affixed in the Revenue 
Divisional Officer’s Office cannot consti- 
tute a material irregularitv within the 
meaning of O. 21. R. 90. C. P. C. when in 
fact-there was tom tom in the village and 
there was sufficient publicitv. Further 
Ht is settled law that even if there is 
material irregularity. the sale cannot be 
set aside. unless the petitioner establishes 
that he sustained a substantial iniurv 
by reason of such irregularitv. In this 
case. having regard to the finding 
that the price fetched at the sale is ade- 
quate and proper there is no iniury caus- 
ed to the petitioner much less substantial 
injury. 

15. For all the reasons above stat- 
ed the appeals are dismissed with costs 
of the first rescondent. 

Appeals dismissed. 
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OBUL REDDI AND VENKATESWARA 
RAO JJ. 

Ramchander Naik. Appellant v. 
Linga Ramachanderiah (died) L. Bhoiavva 
and others. Respondents. 

C. C. C. A. No. 36 of 1964 and C. R. 
P. Nos. 369 and 2126 of 1969. D/- 15-9- 
1970. 


(A) Limitation Act (1908), Art. 120— 
It is open to the plaintiff to treat oniy 
such denial or threat by the defendant 
which. in his opinion, constitutes effective 
and unequivocal infringement of his 
rights in land as tbe starting point for 
computing limitation for a suit for decla- 
ration of those rights. AIR 1960 SC 335 
and AIR 1938 Mad 193, Rel. on. AIR 1966° 
SC 470, Ref. (Para 7) 
(B) Civil P. C. (1908), O. 2. R. 2 — 
Where the previous suit was based on 
the plaintiff’s right to possession of land 
as a protected tenant a subsequent suit 
for declaration that he is a Shikmidar en- 
titled to permanent occunancy rights be- 
ing based on an independent cause of ac- 
tion, is not barred by O. 2, R. 2. 
(Para 9) 


(C) Hyderabad Land Revenue Act 

(8 of 1317 Fasli), S. 67 — Under S. 67 

Shikmidari rights can be claimed not 

only by an Assami Shikmi possessing agri- 

cultural lands but also by an Asami 
Shikmi possessing pasture lands. 

(Para 11) 

(D) Hyderabad Land Revenue Act 

(8 of 1317 Fasli), S. 68 — A pattadar’s 

right to evict a Shikmidar under S. 68 for 

non-payment of rent cannot prevent the 

gourt from granting the Shikmidar an in- 
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junction restraining the pattadar from in- 
terfering with his possession as the pat- 
tadar cannot deprive him of possession 
otherwise than in due coursé of law. AIR 
1963 Andh Pra 208, Rel. on. (Para 20) 


(E) Evidence Act (1872), S. 91 — An 
agricultural Iease for a term not exceed- 
ing one year is admissible in evidence 
though unregistered and can be used for 
the collateral purpose of establishing that 
the executant was in possession of the 
land as a result of agreement — (X-Ref: 
Registration Act (1908), S. 49). 

(Para 16) 


Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 470 (V 53) = 

(1966) 1 SCR 628. Satyanaravana 

v. Narasimha 


- (1963) AIR 1963 Andh Pra 208 


(V 503 = (1963) 1 Andh WR 51. 


B. Abbanna v. Seshagiri Rao 20 
(1960) AIR 1960 SC 335 (V 47)= 
(1960) 2 SCR 253. Rukhmabai v. 
Laxminaravan 7 
{1960) SA No. 201/2 of 1954-55 D/- 
23-3-1360 (Andh Pra) 3 


(1938) AIR 1938 Mad.193 (V 25)= 
1938-2 Mad LJ 434. P. Apparao 
v. Secv. of State q 
(1924) AIR 1924 Mad 825 (V 11)= 
ILR 47 Mad 927. Kunhibi v. 
Secy. of State 
(1902) ILR 26 Bom 597 = 4 Bom 
LR 325. Gopal v. Ramchandra 7 


Jaleel Ahmed and B. G. Paropakari. 
for Aprellant (In Appeals) B. G. Parov- 
kari. for Petitioner (In both Revn. Petns.): 
M. S. Naravanacharvulu and C.T. Rov for 
P. Ramachandra Rao and Abdul Abbasi 
for Respondents Nos. 1to6 and8 to 10 
(in both Revn. Petns.} R. Kondaiah. for 
Respondent No. 7. (In Appeal.) 


VENKATESWARA RAO, J.: C. C. 
C. A. No. 36 of 1964 is directed against 
the judgment and decree in O. S. 41/59 
on the “ile of the First Additional Judge. 
City Civil Court. Hyderabad. while the 
revision petitions arise out of proceedings 
under the Andhra Pradesh (Telangana 
Area) Tenancy and Agricultural Lands 
Act (XXI of 1950). which will herein- 
after be referred to as “Tenancy Act’. 
Defendant No. 1 in the suit. who was 
also the petitioner in the proceedings 
under the Tenancy Act. has preferred 
the appeal and the revision petitions. 


2. The subject-matter of this liti- 
gation is 303 acres of pasture land 
known as ‘Barman Cheru Kancha’ and 
comprised in S. Nos. 261 to 279 of 
Jeedimetla village. Late Govinda Naik. 


the father of the defendants. was the 
original pattadar of this land and it is 
also common ground that he inducted 


the plaintiff into possession of the same 
= ae in about the year 1918 or 
1919. . 
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3. -In September. 1952. the plain- 
tiff filed O. S. 46/53-54 in the Court of 
the Munsif-Magistrate, East. Hvderabad 
against the Ist defendant. Ramchandra 
Naik. and four others for.a declaration 
of his right to possessior of the lands in 
dispute and also for a permanent injunc- 
tion restraining the defendants ` therein 
from interfering with his possession. 
claiming to be a protected tenant. This 
suit was declared in part bv the Trial 
Court and as praved for bv the appel- 
late Court. This decree was confirmed 
by the High Court in S. A. No. 201/2 
1954-55 on 23-3-1960 with onlv a slight 
modification that “the appellant (Ram- 
chandra Naik) would be entitled to such 
remedy as against the tenant respondent 
which he may have under the 
Act.” On the same day. the High Court 
dismissed C. R. P. No. 1868 of 1967 pre- 
ferred by Ramachandra Naik with the 
result that an order made by the Tahsil- 
dar, Medchal. on the 9th October 1954 
directing the grant of a tenancy certifi- 
cate to the plaintiff in respect of the 
suit lands became final. 

4. Shortly after filing O. S. 46/53- 
54. the plaintiff issued a notice. Ex. A-10 
dated 14-10-1954 to Ramachandra Naik 
stating that he has been in possession of 
the suit lands as a tenant for more 
than 36 years by then.- that as a 
result of the unlawful attempts made by 
the latter to dispossess him of the lands. 
he sustained loss to the tune of several 
thousands of rupees and that even 
after setting off the ‘cist’ pavable by 
him to the landlord. a sum of Rs. 704- 
4-0 was still due outstanding from the 
latter on account of the damage caused 
to him and that legal action would be 
initiated for recovery of the said sum 
if it was not paid within two weeks 
from the date of receipt of the notice. 
No reply was sent to this notice by 
Ramachandra Naik. But in June 1957. 
he sent a petition by post to the Tahsil- 
dar, Medchel. complaining that the plain- 
tiff did not pay him rent at the agreed 
rate of Rs. 1,200/- per annum for five 
years before then. The plaintiff filed 


counter to this petition contending 
among other things that he incurred 
heavy loss on account of the several 


attempts made by the landlord to dis- 
possess him and that the Tahsildar has. 
in any view. no jurisdiction to order 
payment of rent for more than three 
years. Pending disposal of this petition. 
Ramachandra Naik sent a notice. Ex. 
B-4 dated 7-6-1958 under S. 19 of the 
Tenancy Act to the plaintiff, terminat- 
ing his tenancy on the ground that he 
was in arrears of rent for six vears 
before then. He followed it up bv filing 
another petition before the Tahsildar. 
Medchal. under Sections 19. 28 and 32 of 
the Tenancy Act for eviction of the plain- 
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tiff for alleged default in payment of 
rent for a continuous period of more 
than three years. The plaintiff did not 
deny in his counter to this application 
that he was in arrears of rent and simply 
pleaded that he cannot be considered 
defaulter as the loss which he sustained 
as a result of the landlord’s high-handed. 
attempts to dispossess him.of the pro~ 
perty was far in excess of the rent which 
was due to him. Both the petitions filed 
by the landlord were disposed of on the 
same day. viz, 13-9-1959. In the earlier 
petition for arrears of rent. the Tahsildar. 
granted a “decree” to the landlord and 
directed the tenant to pay the landlord 
or credit into the Tahsil O. S. Rs. 1.324/- 
representing the rent for three vears 
commencing from 1955. In the other 
petition for eviction also. he passed a 
decree for Rs. 882-12 and directed the 
‘P. T? (petitioner tenant) to pay that 
amount to the ‘owner’ or credit the same 
into the Tahsil within 15 davs. Both 
the orders were confirmed in appeal by 
the Collector and it is to question the 
legality of these orders that the landlord 
filed C. R. P. Nos. 369 and 2126 of 1969. 
5. Just a couple of days prior to 
the disposal of the aforesaid petitions by 
the Tahsildar. the plaintiff filed the suit 
that has given rise to C. C. C. A. No. 36/64 
against Ramachandra Naik and his 
brother. for a declaration that he is 
Shikmidar of the suit lands and is there- 
fore entitled to permanent rights of 
occupancy in those lands and also for 
an injunction restraining the defendants 
from interfering with his possession al- 
leging, among other things. that he has 
been in possession of the lands as a 
tenant for over 42 years and for more 
than 12 years continuously by 4-2-54 with- 
out any agreement stipulating the period 
eof tenancy and has therefore acauired 
idari rights by virtue of Sec. 67 
of the Hyderabad Land Revenue Act but 
that the defendants have been denying 
his rights and trying to dispossess him 
of the land. This suit was resisted by 
the defendants who filed written state- 
ment pleading inter alia that it is barred 
by limitation and also Order II, Rule 2 
C. P. C.. that the plaintiff is, in any view. 
not entitled to the reliefs prayed for by 
him since his possession’ of the suit lands 
was the result of periodical engagemenis 
with the landlords and not without any 
stipulation regarding the period of 
tenancy, that the 2nd defendant is not a 
necessary party and that the plaintiff’s 
claim for injunction is untenable. On a 
consideration of the evidence adduced by 
the parties. the learned trial -Judge ac- 
cepted the defendants’ contention ‘that 
the 2nd defendant is not a neces- 
sary party and exonerated him with 
costs, ‘On al ‘the other material 
issues. however. he found in favour of 
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the plaintiff and accordingly decreed the 
suit with costs against the Ist defendant. 
Hence the appeal by Ramchandra Naik. 

We propose to deal in the first 
instance with the various contentions 
raised in the appeal. Sri Jaleel] Ahmed. 
the learned counsel for the appellant 
argued that while correctly finding that 
the suit is governed by Article 120 of the 
Limitation Act. 1908. the Court below 
fell into a serious error in rejecting the 
plea of limitation notwithstanding that 
the plaint averments themselves disclose. 
in no uncertain terms, that the plaintiff's 
right to the suit lands was denied more 
than six years prior to the date of suit: 
and that it likewise went wrong in its 
conclusion that the plaintiff had posses- 
“sion of the suit lands as tenant for a con- 
tinuous period of 12 -vears by 4-2-1954 
without any stipulation regarding the 
period of tenancy and has consequently 
become entitled to Shikmidari rights in 
the lands. It was further urged by him 
that the learned trial Judge was. in anv 
view. not justified in unconditionally 
granting the relief of injunction to the 
plaintiff when it is always open to the 
landlord to evict him from the lands for 
non-payment of rent even if he were to 
be a Shikmidar. We will now proceed 
to examine if and how far these conten- 
tions are well-founded. 

T. The suit is governed by the 
provisions of the Indian Limitation Act 
1908 (Act IX of 1908) as it was instituted 
in the year 1959. It is also not in dis- 
pute that it is Article 120 of the said Act 
that is applicable to the suit which. as 
already stated. is filed for declaration of 
plaintiffs Shikmidari rights in certain 
lands. since no period of limitation for 
such a suit is provided elsewhere in the 
ist Schedule to the Limitation Act. The 
period of limitation prescribed by Art. 120 
is six years when the right to sue 
accrues. Having regard to the allegation 
contained in the plaint that the cause 
of action for the suit arose on 4-2-59 
when Ramchandra Naik started proceed- 
ings for eviction against the plaintiff. 
the learned trial Judge held that the suit. 
which was filed in the same vear. is in 
time. This finding of the Court below 
was vehemently attacked by Sri Jaleel 
Ahmed, as. according to him. the “right 
to sue”, which is synonymous with “cause 
of action” as pointed out in Gopal v. 
Ramchandra, (1902) ILR 26 Bom 597 at 
p. 599. accrued to the plaintiff in this case 
more than six years prior to the institu: 
tion of the suit even according to the 
averments contained in the plaint. He 
referred to paragraph 5 of the plaint in 
which it was stated. 

“The defendants have denied the 
plaintiff's vested rights and Shikmi in 
wéspect of the suit lands. The defendants 
having taken law in their hands are try- 
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ing to dispossess the plaintiff from the 
last 7 years. The plaintiff on account of 
the ill-intentions and mischiefs of the 
defendants was entangled ‘in various 
Revenue, Civil. Criminal and Police cases 
between himself and defendants lasting 
for years as a result of which the plaintiff 
had to bear considerable loss and ex- 
penses of huge and heavy amounts only 
to safeguard the right of permanent 
occupancy and enjoyment” 

and contended that. these averments 
would clearly bring out that there was 
an unequivocal denial of the right claim- 
ed by the plaintiff as also an effective 
threat to his possession of the lands more 
than six vears prior to the date of the 
institution of the suit and that the suit 
is, therefore, barred by limitation. Re- 
liance is placed by him on Satyanaravana 
v. Narasimha, (1966) 1 SCR 628 = (AIR 
1966 SC 470) in which it was pointed out 
that the right to sue accrues for the 
purpose of Article 120 when there is an 
accrual of the right asserted in the suit 
and unequivocal threat by the other party 
to infringe it. We are. therefore. how- 





date of the institution of the suit simply; 
because it was averred in paragraph 5 
of the plaint that the defendants were “try- 


puting the period of limitation. It is’, 
now not in dispute that the plaintiff has 
been in continuous possession of the suit 
lands ever since he was inducted into 
them by late Govinda Naik in about the 
year 1918 and that there was never a 
break in his possession. It would, there- 
fore. be unreasonable to hold that any 
and every threat ito his possession or 
right to hold possession, however in- 
mocuous it might be, would amount to 
accrual of the right to sue. We are 
unable to agree with Sri Jaleel Ahmed 
that the words “when the right to sue 
accrues” occurring in Col. 3'of Art. 120 
should be understood as meaning in- 
variably and irrespective of the facts and 
circumstances of a particular case as 
“when the right to sue first accrues”. 
It will be useful to extract in this con- 
text what a Division Bench of the High 
Court of Madras said in P. Apparao v. 
Secy. of State, AIR 1938 Mad 193. on the 
question as to when the right to sue 
should be deemed to have accrued. 
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“There is nothing in law which savs 

that the moment a person’s right is 
denied. he is bound at his peril to bring 
a suit for declaration. The Government 
beyond passing the order did nothing to 
disturb the plaintiff's possession. It 
would be most unreasonable to hold 
that a bare repudiation of a person’s 
title. without even an overt act. would 
make it incumbent on him to bring a 
declaratory suit. A party surely has a 
right to elect as to when he mav bring 
a suit for vindicating his right. when 
there are several or successive denials. 
If a person’s right is called in question. 
he may ignore that particular attack or 
challenge: but that does not mean that 
a fresh attack does not give rise to a fresh 
cause of action. There mav be an inef- 
fectual threat. a Brutum Fulmen: see 
the judgment of Coutts Trotter. C. J. in 
ILR 47 Mad 927 =(AIR 1924 Mad 825}. 
which a person may ignore. without his 
right to bring a suit in respect of a sub- 
sequent invasion being impaired.” 
It was already noticed that in the ease 
under consideration also plaintiffs pos- 
session of the lands remained intact in 
spite of the fact that the defendant start- 
ed threatening to dispossess him about 
7 years prior to the date of the suit. in- 
dicating that they were only empty and 
not unequivocal threats. The only effec- 
tive step which the defendant had taken 
for the purpose of depriving the plaintiff 
of possession of the suit lands. was his 
application dated 4-2-1959 to the Tahsil- 
dar for eviction of the latter and it is. 
therefore. too much to sav that there was 
an uneauivocal denial of the plaintiff’s 
right on the very first day when the 
defendant threatened him with disposses- 
sion about 7 years prior to the date of 
suit. We mav refer in this context to 
Rukhmabai vy. Laxminarayan. AIR 1960 
“SC 335 in which it was pointed out bv 
their Lordships: 


“There can be no ‘right to sue’ until 
there is an accrual of the right asserted 
in the suit and its infringement. or at 
least a clear and unequivocal threat to 


infringe that right. by the defendant 
against whom the suit is instituted. 
x x x x x Where there are successive 


invasions or denials of a right. the right 
to sue under Article 120 accrues when 
the defendant has clearly and uneaui- 
vocally threatened to infringe the right 
asserted by the plaintiff in the suit. 
Every threat by a party to such a right. 
howevér ineffective and innocuous it 
may be. cannot be considered to be a 
clear and uneauivocal threat so as to 
compel him to file a suit. Whether a 
particular threat gives rise to a compul- 
sory cause of action depends upon the 
question whether that threat effectively 
invades or jeopardizes the said right.” 
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8. Even assuming for a moment 
that the verv first threat by the defen- 
dant to dispossess the plaintiff seven 
years before the date of the suit was 
unequivocal in nature..it can still not be 
said that the suit is barred bv limitation 
as that threat must be deemed to have 
been removed the moment the plaintiff 
filed the earlier suit O. S. 46/53-54 in the 
Court of the Munsif-Magistrate. Hvdera~ 
bad East and obtained an iniunction 
Testraining the defendant and others 
from interfering with his possession of 
the lands. That suit was decreed on 31- 
3-1954 as can be seen from the judgment 
of the appellate Court which is marked 
as Ex. A-6 in this case. In fact. Rama- 
chandra Naik himself admitted in the, 
course of his evidence as D. W. 1 that 
he did not go anywhere. near the suit 
lands after O. S. 46/53-54 was decreed. 
because of the relief of injunction granted 
by that decree to the plaintiff. It is 
thus clear that pre-existing uneauivocal 
threat. if anv. was removed with effect 
from 31-3-54 when the plaintiff obtained 
the decree for injunction in the prior suit: 
the onlv other attempt at infringing the 
rights of the plaintiff and which afforded 

a cause of action to sue was on 4- 
2-1959 when the defendant applied tothe 
Tahsildar for his eviction from the suit 
lands. As the suit was filed on 31-8-1959. 
i. e. within a few months after the right 
to sue had accrued. we have ‘to find. 
agreeing with the court below. that it 
is not barred by limitation. 


9. No serious attempt is made to 
say that the suit is barred bv Order IL 
Rule 2. C. P. C. evidently because of the 
untenable nature of any such contention. 
The prior suit, O. S. 46/53-54 was based 
on plaintiff's right to possession of the 
lands as a protected tenant whereas the 
relief sought in the present ‘suit is a de- 
claration that he is a Shikmidar and is, 
therefore. entitled to permanent rights 
of occupancy in the lands. The two 
suits are thus based on two distinct and 
independent causes of action. The court 
below was. therefore. correct in its con- 
clusion that O. II. R. 2. C. P. C. is not a 
bar to the maintainability of the suit. 


10. The next and more important 
question for consideration is whether the 
requirements of Section 67 of the 
Hyderabad Land Revenue Act are satis- 
fied in this case so as to entitle the 
plaintiff to the declaration that he is a 
Shikmidar in respect of the suit lands. 
This section. in so far as it is material 
for our purpose. lays down that where 
no agreement has been made between 
the pattadar and Asami Shikmi pertain- 
iħg ‘to the period of possession. and the 
possessjon by the Asami Shikmi has been 
for continuous period of twelve vears. he 
shall be deemed to be a shikmidar and 
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he shall have permanent right as against 
the pattadar. In order to be entitled to 
the benefits of this section. the plaintiff 
has to establish (1) that he was an Asami 
Shikmi (2) that he had possession of the 
suit lands for a continuous period of 12 
vears as an Asami Shikmi and (3) that 
such possession is not the result of an 
agreement made between him and the 
pattadar pertaining to the period of 
possession. Asami Shikmi according to 
Section 2 (13) of the Hyderabad Land 
Revenue Act means a lessee, whether 
holding’ under an instrument or under an 
oral agreement, and includes a mortgagee 
of an Asami Shikmi’s rights with posses- 
sion but does not include a lessee holding 
directly under Government. 

11. The evidence of the plaintiff. 
who examined himself as P. W. 5. that 
he has been in possession of the lands as 
tenant for over 40 years bv the date of suit 
was not questioned in cross-examination 
and also receives support from D. W. 1. 
the ist defendant himself. His evidence 
would show that his father. Govinda 
Naik. passed away in 1938 or 1940. He 
stated in unmistakable terms that “the 
plaintiff had been in possession of the suit 
lands continuously for 20 vears” during 
the time of his father pursuant to lease 
granted to.him. It cannot. therefore. be 
denied that the plaintiff was an Asami 
Shikmi and held possession of the suit 
lands in that capacity for a continuous 
period of long over 12 vears. A feeble 
attempt was however made for the 
appellant to sav that in order to entitle 
an Asami Shikmi to the benefits of Sec- 
tion 67 of the Hyderabad Land Revenue 
Act. his possession should be of agricul- 
tural lands and not pasture or grazing 
lands. as in this case. which were brought 
within the ambit of agricultural lands 
for the first time on 4-2-1954 when the 
definition of the expression ‘land’ occurr- 
ing in the Tenancv Act was amended so 
as to include pasture lands also. 

. Learned counsel also invited our atten- 
tion to the definition of ‘land’ contained 
in Section 2(c) of the Hyderabad Asami 
Shikmis Act. No. 1 of 1354 Fasli to con- 
tend that the land. possession of which 
is held by an Asami Shikmi. should be 
agricultural land before he can claim 
Shikmidari rights under Section 67 of the 
Hyderabad Land Revenue Act. We do 
not, however. find anv merit in this con- 
tention. The definition of the word 
‘land’ occurring in the Hyderabad Asami 
Shikmis Act cannot be called in aid bv 
the appellant as that Act was renealed 
long prior to the date of the institution 
of the suit. by Section 103 of the Tenancy 
Act. He cannot also be permitted to 
have recourse to the definition of. ‘land’ 
contained in Section 2 of the Tenancy 
Att before it was amended in 1954 either 
to say that possession by the Asami 
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Shikmi should be of agricultural land 
before he can lav claim to Shikmidari 
rights under Section 67 of the Hyderabad 
Land Revenue Act. as the Land Revenue 
Act itself defines ‘land’ in Section 2 (1} 
{b} as including 

“all kinds of benefits pertaining to 
land or things attached to the earth. or 
permanently fastened to things attached 
to the earth and also includes shares in. 
or charges on. the revenue or rent which 
are or mav be levied on villages. or 
other defined areas.” 

When the Act conferring Shikmi- 
dari rights on Asami Shikmis itself con- 
tains such a comprehensive definition of 
the term ‘land’ so as to take in non-agri- 
cultural lands also. it is futile to contend 
that what Section 67 of the Hyderabad 
Land Revenue Act contemplates is posses- 
sion of Agricultural land and not other 
categories of land such as pastures by 
an Asami Shikmi to enable him to claim 
Shikmidari rights. 

12. As it was already seen thaf 
the plaintiff has been in continuous 
possession of the suit lands ever since he 
was inducted into them as a_ lessee or 
Asami Shikmi by late Govinda Naik in 
about 1918. the onlv other thing to be 
established by him to be entitled to the 
benefits of Section 67 of the Hyderabad 
Land Revenue Act is that there was no 
agreement between him and the pattadar 
pertaining to the period of possession. 

13. On a consideration of ‘the 
evidence placed before him. the learned 
trial Judge came to the conclusion that 
the plaintiff. on whom the burden lav. 
has succeeded in establishing that he had 
possession of the suit lands without any 
agreement stipulating the period. for a 
continuous period of 12 years subsequent 
to 1941-42 and that he is. therefore. - 
entitled to the benefit of Section 67 of 
the Hyderabad Land Revenue Act. This 
finding of the Court below was sought 
to be assailed mainly on the ground that 
it was made in utter disregard of certain 
admissions made bv the plaintiff himself 
in the course of his evidence as P. W.1 in 
O. S. 46/53-54. It is also contended that 
the learned First Additional Judge com- 
mitted a mistake in thinking that 
Exs. B-l and B-2 relied upon bv the 
appellant are inadmissible in evidence 
for want of registration and that this 
error had influenced his decision about 
the genuineness of those two important 
documents. 

14.15. [After considering the ev 
dence his Lordship proceeded] 

16-18. The documentary evidence 
relied upon by the defendant consists of 
Exs. B-1 and B-2. They are styled 
kabuliats and purport to have been ex- 
ecuted by Bhojayya (P. W. 1), the son 
of the plaintiff, in favour of Rama= 
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chandra Naik on 9th Shehrewar 1355 
Fasli. The recitals contained in them 
would indicate that Ex. B-1 was executed 
for ‘cutting’ timber and the other docu- 
ment, Ex. B-2. for cultivating the lands 
during Fasli 1356. The rent stipulated 
in them is Rs. 700/- and Rs. 1225-5-0 
respectively. The genuineness of these 
documents is disputed by the plaintiff. 
The learned trial Judge no doubt erred 
in thinking that Exs. B-1 and B-2 are 
inadmissible in evidence for want of 







ceeding one year and are sought to be 
used only for a collateral purpose viz., 
to establish that plaintifi’s possession of 
the suit lands was the result of an agree- 
ment made between him and the patta- 
dar pertaining to period of possession, 
but he assigned very cogent reasons in 


(After considering the evi- 
dence his Lordship proceeded). 


19. On a careful consideration of 
the evidence and probabilities obtaining 
in the case, we have no hesitation in 
agreeing with the Court below that for 
long over 12 years prior to 1954 there 
was no agreement between the parties 
pertaining to the period of possession. 
As it was already seen that the other 
requirements of Section 67 also have 
been satisfied in this case, there can 
hardly be any doubt that the plaintiff 
had acquired Shikmidari rights in the 
suit lands even by 1954 as was held by 
the Court below. 


20. It was next contended that 
the Court below went wrong in grant- 
ing an injunction restraining the defend- 

ant from interfering ‘with the possession. 
of the lands by the plaintiff notwithstand- 
ing that the latter has admittedly not 
paid the rent due from him for several 
years prior to the date of the suit and 
that the learned trial Judge erred in 
thinking that the plaintiff is not liable 
to be evicted under any circumstances 
when once he is found to be a Shikmidar 
within the meaning of Section 67 of the 
Hyderabad Land Revenue Act. It is true 
that Section 67-A of the Hyderabad Land 
Revenue Act entitles the Shikmidar to 
purchase all the rights of a pattadar in 
the land held by him as Shikmidar. But 
it may not be correct to say that even 
before such a purchase is made by him, 
a Shikmidar is not liable to be evicted; 
despite default in payment of rent by 
him as all that Section 68 of the Hydera- 
bad Land Revenue Act says is that a 
Shikmidar shall not be evicted from the 
Jand in his possession so long as he con- 
tinues to pay the rent, implying that 
he could be evicted in case he commits 
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default in payment of rent. We are 
fortified in this view by Abbanna v. 
Seshagir Rao, AIR 1963 Andh Pra 208 
in which it was held, among other 
things, that a Shikmidar is liable to be 
evicted in a civil court under Section 68 
if he does not pay the rent. But we are 
at the same time unable to agree with 
the defendant that the court below ought 
not to have granted the relief of injunc- 
tion to the plaintiff as it is no part of his 
case that he has since obtained from a 
court of competent jurisdiction an order 
of eviction against the plaintiff ‘on the 
ground of his having committed default 
in payment of rent and as he is not en- 
titled to deprive him of possession other- 
wise than in due course of law. The 
appeal preferred from the judgment and 
ere in O. S. sue is therefore liable 
to f 


21. We have already stated supra 
the facts giving rise to C. R. P. Nos. 369 
and 2126 of 1969. It is contended by 
the learned counsel; Sri Jaleel Ahmed, 
that in view of the proviso to S. 28 (1) 
of the Tenancy Act, the Tahsildar had 
no alternative except to direct eviction 
of the plaintiff as the tenancy was duly 
terminated for the reasons that he failed 
for three years to pay rent within the 
period specified in sub-clause (1) of 
CL (a) of sub-section (2) of S. 19 of that 
Act; and that therefore the Collector 
ought not to have confirmed the orders 
made without jurisdiction by the Tahsil- 
dar. We do not however propose to ex- 
press any opinion on the- tenability or 
otherwise of this contention in view of 
our decision that the plaintiff has acquir- 
ed Shikmidari rights in the suit lands 
even by 1954. The question that now 
arises is whether in applications made 
under the provisions of the Tenancy Act, 
the Tahsildar has jurisdiction to direct 
the eviction of the plaintiff from the suit 
lands notwithstanding his having acquir- 
ed Shikmidari rights in them by virtue 
of Section 67 of the Hyderabad Land Re- 
venue Act. It is, therefore, necessary 
that the matters should be remitted to 
the Tahsildar for fresh disposal in the 
light of our decision in C. C. C. A. 36/64 
that the plaintiff became a Shikmidar in 
respect of the suit lands even by 1954. 


22. In the result, therefore, the 
judgment and decree in O. S. 41/59 are 
confirmed and C. C. A. No. 36/64 
is dismissed. The orders sought to be 
revised in C. R P. Nos. 369 and 2126 of 
1969 are set aside and the petitions filed 
by the defendant for eviction of the 
plaintiff are remanded to the Tahsildar, 
Medchal, for fresh disposal in accord- 
ance with law and in the light of our 
decision in C. C. C. A. No. 36/64. We 
leave the parties to bear their respective 


‘1971 


costs of the appeal .as well as the revi- 
sion petitions in the circumstances of the 
case. 


‘ Order accordingly. 
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Appellant v. The Kohinoor Glass Factory 
Ltd., Hyderabad, Respondent. 

A. A. O. No. 133 of 1966, D/- 26-10- 
1970, decided by Division Bench on order 
of reference made by Obul Reddi, J. 


(A) Limitation Act (1908), Art. 183 
— An order directing transfer of the 
decree after notice to the judgment- 
debtor under O. 21, R. 22, Civil P. C. 
does not necessarily involve a judicial 
determination that the decree continues 
to be capable of execution and therefore 
does not constitute revivor within Arti- 
ele 183. AIR 1929 Mad 252 (2) & AIR 
1916 Cal 488 (FB), Rel. on. . (Para 5) 


(B) Limitation Act (1908), Art. 183 
— To constitute a revivor within Arti- 
cle 183 there must be an execution ap- 
plication and a determination express or 
implied after notice to the judgment- 
debtor that the decree is alive and ex- 
ecutable. An order on the execution ap- 
plication after notice to the judgment- 
debtor under Q. 21, -22, Civil P. C. 
that the decree-holder is at liberty to 
execute the decree constitutes a revivor. 
AIR 1929 Mad 252 (2) & AIR 1916 Cal 


488 (FB) & AIR 1956 All 32, Rel. on. 
Case law referred. (Paras 7, 9, 11) 
Cases Referred: Chronological Paras 
(1956) AIR 1956 All 32 (V 43), 
Ramkrishna v. Ratan Chand 
(1929) AIR 1929 Mad 252 (2) (V 16) 
= 29 Mad LW 203, Palaniappa 
v. Valliammai 4, 5 


G0 AIR 1927 PC 73 (V 14) = 
31 Cal WN 589, Banku Behari 
‘ Chatterjee v. Naraindas Datt 4 
(1918) AIR 1918 Mad 513 (V 5) = 
33 Mad LJ 533, Krishnayya v. 
Gajendra Naidu 4 
(1916) AIR 1916 Cal 488 (V 3) = 
20 Cal WN 889 (FB), Chutterput 
Singh v. Sait Sumari Mal 
(1884) ILR 7 Mad 540, Ganapathi 
v. Balasundara 


A. Sitharama Reddi, for Appellant: 
Y. Sivarama Sastry, for Respondent. 
VENKATESWARA RAO. J.: The only 
point that arises for determtnation in 
this appeal, which has come before this 
GO/HO/D412/71/GNB/P 
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Bench on a reference made by one of 
us sitting alone in view of the impor- 
tance of the question involved, is ‘whe- 
ther an order dated 5-8-1955 made by 
Tendolkar, J. sitting on the original side 
of the Bombay High Court in an ap- 
plication for execution filed by the 
decree-holder in suit No. 179 of 1943 
dated 1-6-1955 would operate to serve as 
a revivor of the decree within the mean- 
ing of Art. 183 of the Indian Limitation 
Act, 1908. 

2. A brief statement of the facts 
giving rise to the appeal is necessary 
to appreciate the contentions urged by 
the parties to this proceeding. The ap- 
pellant obtained a money decree against 
the respondent in Suit No. 179/43 on the 
original side of the Bombay High Court 
on 8-9-1943. On 1-6-1955, he made an 
application to that court for “execution” 
as can be seen from the certified copy 
of the minutes of execution, marked as 
Ex. A9 in the court below. Notice 
under O. 21, R. 22, Civil P. C. was 
ordere on this application to the judg- 
ment-debtor on 29-6-1955. As neither 
the judgment-debtor nor any one duly 
authorised by him chose to appear be- 
fore that court on the appointed day, 
the learned Judge called the judgment- 
debtor absent and made the notice ab- 
solute on 5-8-1955. The decree-holder 
thereafter filed E. P. 4/3 of 1956 in the 
court of the Second Additional Judge, 
City Civil Court, Hyderabad for execu- 
tion of the decree, on 20-1-1956 by which 
time the copy of the decree appears to 
have been received by that court having 
been transferred to it. The judgment- 
debtor raised a preliminary objection to 
the meintainability of the execution peti- 
tion on the ground that the court below 
had nc jurisdiction to execute the decree. 
This objection was upheld by the learn- 
ed Subordinate Judge but a Full Bench 
of this High Court reversed that deci- 
sion in the appeal which the decree- 
holder preferred. The  decree-holder 
later on made another application E. P. 
10/61 for execution on 9-2-1961 but it 
was .dismissed for default on 4-7-1961. 
Subsequently, he applied to the same 
court in E. P, 22/63 out of which this 
appeal has arisen, for execution of the 
decree by attachment and sale of pro- 
perties belonging to the judgment-debtor. 
This application was resisted by the 
latter on the ground that the decree is 
barred by limitation. On a consideration 
of the authorities cited and the conten- 
tions urged before him, the learned 
Judge concluded that though notice under 
Order 21, Rule 22 was issued to the 
judgment-debtor inthe application made 
by the decree-holder on the original side 
in the Bombay High Court and that 
notice was subsequently made absoiute 
after service on the judgment-debtor, 
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there was no judicial determination by 
that court that the decreé is subsisting 
and that the decree-holder has a right 
to enforce the same and that in this 
view, E. P, 22/63 filed beyond 12 years 
from the date of the decree, is barred by 
limitation. He accordingly dismissed the 
execution petition. Hence this appeal by 
the decree-holder as, according to the 
Jearned counsel, Sri Sitaramareddi, the 
court below erred in its conclusion that 
there was no judicial determination that 
the decree sought to be executed is sub- 
sisting and that the decree-holder has a 
right to enforce the same notwithstand- 
ing that the order dated 5-8-1955 was 
made by a learned Judge of the Bombay 
High Court sitting on the original side 
and that, after issuing notice to the 
judgment-debtor under O, 21, R. 22, Civil 
P. C. It is on the other hand urged by 
Sri Sivarama Sastri for the judgment 
debtor that the order sought to be relied 
upon for the purpose of saving the ap- 
plication from the bar of limitation im- 
posed by Art. 183 is one that was made 
for the purpose of transferring the decree 
to the courts in Hyderabad for execu- 
tion and not for issuing execution itself 
and that such an application, even when 
ordered after notice to the judgment- 
debtor, does not operate to serve as a 
revivor of the decree. So, as already 
stated, the only question that arises for 
consideration is as to whether the order 
dated 5-8-1955 operates as a revivor of 
the decree within the meaning of Arti- 
cle 183 of the Limitation -Act, 1908. 


3. Article 183 .of the Limitation 
Act of 1908 governs the case for the 
purpose of limitation as the decree sought 
to be executed was admittedly made by 
- the Bombay High Court on its original 
side. The period of limitation prescrib- 
ed by this Article for enforcing a judg- 
ment, decree or order of any court esta- 
blished by Royal Charter in the ex- 
ercise of its ordinary original civil juris- 
diction, or an order of the Supreme 
Court is 12 years when a present right 
to enforce the judgment, decree or order 
accrues to some person capable of re- 
leasing the right. The proviso contained 
in column 3 of the Article, in so far 
as it is relevant for our purpose lays 
down that when the judgment, decree 
or order has been revived, the period of 
12 years mentioned in Column 2 shall 
be computed from the date of such re- 
vivor. It is. therefore, necessary to ex- 
amine if the order dated 5-8-1955 relied 
upon for the appellant would constitute 
a revivor of the decree within the mean- 
ing of this Article. It would be useful 
to refer to the decisions cited in sup- 
port of the respective contentions before 
reaching a conclusion on the point in 
issue between the parties, 
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4. The question as to what would 
constitute a revivor was considered by 
a Division Bench of the Madras High 
Court in Ganapathi v. Balasundara, 
(1884) ILR 7 Mad 540 and it was held 
that notice to show cause, which the Code 
requires after one year, has precisely 
the same effect of reviving a judgment 
which the old writ of Seire Facias had, 
It was pointed out in Krishnayya v. 
Gajendra Naidu, AIR 1918 Mad 513 that 
both on the reason of the thing and on 
the analogy of the provisions of the Civil 

C., which apply the doctrine of re- 
vivor to India, as regards the revivor of 
the decrees of the High Court, original 
side, notice must go to the parties against 
whom it is sought to revive the decree. 
Palaniappa v. Valliammai, AIR 1929 Mad 
252 (2) is a case in which, after notice 
to the judgment-debtors, the Deputy re~- 
gistrar of the composite Madras High 
Court made an order recognising the 
transfer of the decree in favour of the 
applicant before him and also directed 
that the decree be transferred to the Dis- 
trict Court, Ramnad for the purpose of 
enabling the petitioner to take out execu~ 
tion. The question then arose as to 
whether the aforesaid order of the Deputy 
Registrar constituted a revivor within the 
meaning of Art. 183 of the Limitation 
Act. Speaking for the court, Coutts 
Trotter, C. J., formulated the question 
for decision as follows: 


“Was the order of the Deputy Re~ 
gistrar of the 8th March 1917 a minis- 
terial order or was it a judicial deter- 
mination in so far as it not merely 
transmitted the case for execution to 
Ramnad but purported to recognise the 
position of the alleged transferee decrees 
holder.” 


He held that the order transferring the 
decree for execution to another: court 
does not give a new starting point of 
Limitation Qua order cf transmission, 
relying upon Banku Behari Chatterjee v. 
Naraindas Datt, AIR 1927 PC 73 and on 
the other question he ruled, though re- 
luctantly, that when a court has recognis~<, 
ed the assignment of a decree and passed 
an order allowing the assignee to execute 
it, that gives a fresh starting point of 
limitation and it is not open to the judg- 
ment-debtor to contend that it did nof 
act as a revivor. Though the order re- 
cognizing the assignment of the decree 
as well as directing the transfer of the 
decree to a different court for the pur- 
pose of execution was made by the 
Deputy Registrar, himself, the learned 
Chief Justice, after an exhaustive review 
of she eptire case law cn the subject, 
held that the former order, was a judi-, 
cial determination, in view of the trend” 
of authority as the Deputy Registrar, 
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though -he was an officer of the court, 
purported to affix to his order a state- 
ment that it was “by the court’. On 
the other question viz., whether the order 
directing transfer of the decree to an- 
other court for execution would also have 
the effect of reviving the decree, his 
answer was in the negative for the reason 
already stated. 


5. Learned counsel for the ap- 
pellant before us tried to say that the 
reason behind this decision of the Madras 
High Court in AIR 1929 Mad 252 (2) is 
that the order directing transfer of the 
decree was made by an officer of the 
court and is therefore a ministerial order 
and could not consequently be construed 
as one involving a judicial determination 
that the decree was still capable of ex- 
ecution. But we are afraid that the 
reasons given by the learned Chief Jus- 
tice do not warrant such a contention. 
There is nothing in Section 39 of the 
Code of Civil “Procedure, which provides 
for transfer of a decree by the court 
making it to another court for the pur- 
pose of execution, enjoining upon that 
court to issue notice to the judgment 
debtor before granting the decree-holder’s 
request for transfer of the decree. In 
fact sub-section (2) of this section lays 
down that the court which passed a 
decree may of its own motion send it 
for execution to any subordinate court 
of competent jurisdiction, thus making it 
clear that no notice to the jtidgment 
debtor is necessary before transferring 
the decree for execution to another 
court. There would, therefore, be nor- 
mally no occasion for the court directing 
transfer of a decree to another court to 
bring its judicial mind to bear upon the 
question as to whether the decree is still 
extant and continues to be capable of 
execution. The mere fact that an ap- 
plication for transfer of the decree is 
made in the same form that is prescrib- 
ed for making an application for execu- 
tion by attachment and sale of proper- 
ties belonging to the judgment debtor 
or the like, or that a notice under O, 21, 
R. 22 is issued to the judgment debtor 
before making an order on the applica- 
tion notwithstanding that no such notice 
is contemplated by Sec. 39 of the Code 
would not make any difference so far 
as the nature of the order directing 
transfer of the decree is concerned and 
it continues to be one that is made 
without the need to go into the ques- 
tion as to whether or not the decree 
continues to be capable of execution. 
May be that any determination of such 
a question in an application made for 
transfer alone of the decree, after hear- 
„ing the parties in the event of the judg- 
ment-debtor putting an appearance in 
response to the notice issued to him 
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under O. 21, R. 22, Civil P. C. operates 
to serve as constructive res judicata in a 
subsequent application; but this circum- 
stance by itself is not sufficient to justify 
the contention that the order directing 
transfer of the decree, when once it is 
made after issuing notice to the judg- 
ment debtor under O, 21, R. 22, Civil 
P. C., would necessarily involve a judi- 
cial determination that the -decree con- 
tinues to be capable of execution and 
such an order would. therefore, consti- 
tute a revivor within the meaning of 
Art. 183 of the Limitation Act. That this 
is the correct legal position has also 
been indicated by a Full Bench of the 
Calcutta High Court in the decision in 
Chutterput Singh v. Sait Sumari Mal, 
AIR 1916 Cal 488 (FB). It was pointed 
out by their Lordships: 


“To constitute a revivor of a decree 
within the meaning of Art. 183 of the 
Limitation Act, there must be expressly 
or by implication, a declaration by a 
duly qualified court or person that the 
decree is still capable of execution and 
the decree-holder is entitled to enforce 
it.” 

XX XX XX 

An application under Sections 223 
and 224, Civil P. C. 1882, for the trans- 
mission of a certified copy of a decree, 
taken with an order thereon that the 
application should be granted, does not 
constitute a revivor of the decree within 
the meaning of Art, 183 of the Limita- 
tion Act. 

xx xx XX 

The fact that the application was 
written upon a form which is applicable 
to an application under Section 235, Civil 
P. C. 1882, does not make it an applica- 
tion in execution nor constitutes the 
order thereon a ‘revivor’, 

XX xx : xx 

Sections 248 and 249, Civil P. C, 
1882 have no relation to an application 
for transmission of a copy of a decree 
under Section 223 of the Code. There- 
fore, a notice issued in the first instance 
upon the judgment-debtor on an appli- 
cation for transmission taken with the 
final order for transmission cannot 
operate as a ‘revivor’ within the mean- 
ing of Art. 183 of the Limitation Act. 

XX xx xx 

The Registrar of High Court has no 
jurisdiction to adjudicate upon any 
matter, such as limitation, with reference 
to the question whether a decree is cap- 
able of execution; such a question is to 
be decided by the court itself under 
Section 249, Civil P. C. of 1882.” 


6. The same view was expressed 
in Ram Krishna v. Ratan Chand, AIR 
1956 All 32 also. 
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T: The principles that, therefore, 
emerge from the decisións referred to 
above are that in order to constitute a 
revivor within the meaning of Art. 183 
of the Limitation Act, there must be an 
application for execution followed by a 
determination, either expressly or by 
necessary implication, after notice to the 
judgment-debtor, that the decree is still 
subsisting and the decree-holder has a 
right to enforce it. It may also be men- 
tioned in passing that a mere notice 
under O. 21, R. 22, Civil P. C. on an 
application in which nothing is stated as 
to the manner in which the assistance 
of the court is sought for the purpose 
of taking out execution and on the basis 
of which the decree is ordered to be 
transferred to a different court for the 
purpose, of execution would not operate 
to serve as a revivor as there would be 
no occasion in such cases for a judicial 
determination of the question as to whe- 
ther or not the decree continues to be 
extant. 


8. We will now proceed to ex- 
amine if the order dated 5-8-1955 would 
constitute “revivor”’ bearing the afore- 
said principles in mind. The applica- 
tion which the decree-holder made to the 
Bombay High Court on its original side 
on 1-6-1955 and the certified copy of 
the minutes of execution whereof is 
Ex. A9 is unfortunately not before us and 
the decree-holder appellant has not been 
able to place it before us in spite of the 
time granted to him for the purpose. 
But it can be seen from Ex. A9 that the 
application was made for execution and 
not for transfer or transmission of the 
decree to the courts in Hyderabad. The 
full text of the order passed in that 
application has since been made available 
to us and it is to the following effect: 


“Upon reading the notice under 
Order 21, Rule 22 of the Code of Civil 
Proéedure dated 29th June 1955 addres- 
sed to the defendants and upon hearing 
Mr. G. B. Pandya Attorney for the plain- 
tiff and upon the defendants being called 
and not appearing either in person or 
by advocate and upon proof of service 
of the said notice upon the defendants 
I do order that the said notice be and 
it is hereby made absolute and that the 
plaintiffs be and they are hereby at 
liberty to execute the decree herein dated 
8th September 1943 against the defend- 
ants, and I do lastly order that this 
order be filed on or before the 10th of 
September 1955.” - 


9. The fact that there is nothing 
in this order pointing the inference that 
the assistance, which the decree-holder 
sought from the court for the purpose 
of taking out -execution, was transfer of 
the decree to the court:'in Hyderabad 
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seems to Prima Facie establish his con= 
tention that he made the application 
dated 1-6-1955 ‘on the original side of 
the Bombay High Court for some sub- 
stantive relief and not for transfer of 
the decree, as otherwise the text of the 
order should contain something suggest- 
ing that it was at least one of the reliefs 
that was sought and granted to the 
decree-holder. The burden of proving 
that the application for execution is in 
time, no doubt, rests upon the decree- 
holder; but we are of the opinion that 
the absence of anything in the order 
referred to above suggesting that the ap- 
plication dated 1-6-1955 was made for 
transfer of the decree. coupled with the 
fact that it was described as one for ex- 
ecution are sufficient to prima facie esta- 
blish that the order dated 5-8-1955 was 
obtained on an application for execu- 
tion and not one for transmission or 
transfer of the decree. 


10. Learned counsel for the res- 
pondent referred us to the execution 
petition filed by the decree-holder in 
which column 6, providing for making 
mention of the previous applications, if 
any, for execution with the date and 
result, is left blank ‘to say the applica- 
tion dated 1-6-1955 to the Bombay High 
Court should have necessarily been one 
for transfer of the decree and not for 
execution. But a note appended: at the 
end of the self same execution petition 
would reveal that the decree was trans- 
ferred to the District and Sessions Court, 
Hyderabad, as requested by the decree 
holder, on 10th November 1955 implying 
that the application for transfer was 
made some time after the date on which 
the order dated 5-8-1955 was made. Re- 
ference may also be made in this con- 
text to an_ affidavit of Sri G. B. Pandya, 
Solicitor, Bombay. He stated in para 
graph 14 of this affidavit that on 11th 
November 1955, he applied to the court 
to transmit the decree to Hyderabad for 
taking out execution against the defend- 
ant. This statement would establish 
beyond doubt that the decree was trans- 
ferred to the court below on an applica- 
tion made for the purpose in November 
1955 and that the application dated 1-6- 
1955 was not one for transfer of the 
decree. We cannot, therefore, permit the 
respondent, to take advantage of the fact 
that column 6 of the ‘execution petition 
was left blank, more so when the same 
execution’ petition contains a note that 
the decree was transferred to the court 
below on an application made by the 
decree-holder in November 1955..i.e., long 
after the date on which the order relied 
upon for „the purpose of saving the peti- 
tion from the bar of limitation was pas«` 
sed by: Tendolkar, J. i 
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11. The other requirement viz.. 
that the order should be one containing 
either expressly or by implication a judi- 
cial determination that the decree is still 
alive and capable of execution is also’ 
satisfied in this case since the notice 
issued to the judgment-debtor under 
Order 21, Rule 22, Civil P. C. called upon 
him “to show cause why the decree on 
Commissioner’s report pronounced against 
you on the 8th day of September 1943 
in the above said should not be execut- 
ed against you” and the order made by 
the learned .Judge after service of the 
aforesaid notice to the judgment debtor, 
specifically states that “the plaintiffs be 
and they are hereby at liberty to execute 
the decree herein dated 8th September 
1943 against the defendants”, implying 
that tħe decree was still capable of ex- 
ecution at the date on which the order 
was made as otherwise the learned Judge 
would not have expressed in his order 
that the decree-holder was at liberty to 
execute the decree. As all the essential 
conditions necessary to constitute a ‘re- 
vivor are satisfied by the order dated 
5-8-1955, we have to find that it serves 
to operate as a ‘revivor’ of the decree 
within the meaning of Art. 183 of the 
Limitation Act and that the petition filed 
for execution of the same is not barred 
by limitation. 


12. The order and decree of the 
court below are, therefore set aside and 
the matter is remitted to it to issue fur- 
ther steps in execution. The appeal is 
accordingly allowed but we leave the 
parties to bear their respective costs in 
the circumstances of the case. 


Appeal allowed. 
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T. Nagireddi and K. Ramakrishna- 
reddi, Undertrial Prisoners, District Jail, 
Secunderabad, Petitioners v. The State of 
Andhra Pradesh, Hyderabad and others, 
Respondents. 


Writ Petn. No. 780 of 1971, D/- 22-3- 
71. 


(A) Hyderabad Prisons Rules, Ch. 27. 

R. 605 — An undertrial prisoner is en- 

titled to a copy of the Jail Manual on 

payment though there is no express pro- 
vision in the Act to that effect. 

(Para 15) 


(B) Hyderabad Prisons Rules, Ch. 27, 
E. 684 — Unless the Jail Superinten- 
dent exercises his discretion in *censoring ` 
newspapers arbitrarily or capriciously 
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without reference to the object and pur- 
pose of the Act, the censorship cannot 
be said to be improper. (Para 17) 


(C) Hyderabad Prisons Rules Ch. 27, 

R. 683 — Under R. 683 the undertrial 
prisoner is entitled to buy only religious 
books and no others even though they 
are not proscribed by the Government. 
(Para 18) 


(D) Hyderabad Prisons Act (29 of 
1954), S. 3 The under-trial prisoner 
cannot be permitted to use a transistor 
radio as it does not come within the ex- 
pression “necessaries” in S. 31. 
i {Para 19) 
(E) Hyderabad Prisons Rules Ch. 27, 
Rr. 605 and 610 — The undertrial pri- 
soner can be permitted to use a type 
writer as it comes within the expression 
“stationery” in Rule 605 and isa 
reasonable facility within R. 610 but 
he can use it only. for the purpose of 
communicating with his lawyers in the 
presence of the jail officers. (Para 20) 


Cases Referred: Chronological Paras 
(1970) W. P. No. 4742 of 1970, D/- 
13-12-1970 (Andh Pra) 22 
Petitioners Appearing Party-in-per- 
son; S. Ramachandrareddi for 2nd Gov- 
ernment Pleader, for Respondents. 


ORDER:— This is an application by 
two undertrial prisoners in the District 
Jail, Secunderabad, for the issue of dir- 
ections or orders or any other form of 
writ in regard to the following matters. 

(a) to supply to the petitioners and 
others the jail manual: 

(b) to allow all the news papers, 
periodicals and books which are not pro- 
scribed by the Government to its citi- 
zens; 

(c) not to resort to any sort of cen- 
sorship of newspapers, periodicals and ` 
any other books; 

(d) to allow the petitioners and 

others to have a transistor radio and 
typewriter for use in the jail. 
It is stated that not allowing books. cen- 
soring all the newspapers; not allowing 
transistor radio and typewriter and non- 
supply of Jail Manual are unreasonable 
restrictions which are against the funda- 
mental rights of the petitioners and also 
opposed to natural justice and the spirit 
of the Constitution. 


2. These requests have to be con- 
sidered in the light of the relevant provi- 
sions of the Hyderabad Prisons Act 1954 
(Act 29 af 1954) and the rules framed 
thereunder. 


3. Section 31 of the Act provides, 
inter alia, that an unconvicted criminal 
prisoner shall -be permitted to maintain 
himself, and to “purchase or receive from 
private sources at proper hours, writing 
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material, books, newspapers or other 
necessaries, but subject to examination 
and to such rules as may be approved 
by the Inspector General. , 

4, Section 59 of the Act provides 
for making of rules by. the Government 
consistent with the Act in regard to the 
several matters. Sub-section (13) pro- 
vides for rules for defining articles the 
introduction or removal of which into or 
out of prisons without due authority is 
prohibited. ; 

5. Sub-section (28) provides for 
making rules generally for carrying into 
effect the purpose of the Act. 

6. Section 60 states that copies of 
rules under Section 59 so far as they 
affect the Government of prisons, shall 
be exhibited, both in English and in the 
regional language, in some place to 
which all persons employed within a 
prison have access, 

T. Under Section 5 the general 
control and superintendence of all prisons 
is vested in the Inspector General of 
Prisons. 

8. Under Section 11, subject to 
the orders of the Inspector General, the 
Superintendent shall manage the prison 
in all matters relating to discipline, labour 
expenditure. punishment and control. 

9. The relevant rules among the 
Hyderabad Prisons Rules framed under 
Section 59 of the Act are as follows: 

Chapter XXVII deals with under- 
trial prisoners. Rule 605 in that 
chapter states that undertrial prisoners 
shall be permitted to purchase foods, 
books or newspapers at their own ex- 


penses or obtain such from private 
sources. It also states that a reasonable 


supply of stationery and writing material 
may be purchased at the prisoner’s own 
expense. 

10-11. Rule 610 states that un- 
convicted criminal prisoners shall be al- 
lowed all reasonable facilities, at proper 
time and under. proper restriction, for 
interviewing, or otherwise communicat- 
ing either orally or in writing with their 
relatives. friends and legal advisers. 


12. Apart from the chapter deal- 
ing with under trial prisoners, there are 
other rules applicable to all prisoners. 
Under Rule 683 no private books other 
than religious ones are allowed and if 
any such are brought in by a prisoner 
or sent in to him they shall be kept in 
the library at the owner’s risk and given 
back to him when he is released. Slates, 
pencils and other writing materials may 
be supplied to prisoners at the Superin- 
tendent’s discretion either at Government 


or the prisoner’s expenses as may be . 


considered proper in each case, 


13. Under Rule 884 dealing with 
the supply of newspapers, the Superin- 
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. tendent of Prison is authorised to censor 


any newspaper supplied to or obtained 
by the prisoners and cut out any portion 
deemed objectionable. 


14. The requests of the prisoners 
in regard to the various matters men- 
tioned in the Writ Petition will have to 
be considered in the light of the above 
provisions. 

15. The first request relates to 
the supply of Jail manual. There is no 
express provision entitling the petitioners 
to a copy of the Jail Manual. The peti- 
tioners are justified in submitting that in 
order to enable the prisoners to conform 
to the rules and regulations of the Jail, 
it is necessary that they should become 
acquainted with all the rules and regula- 
tions. In the counter affidavit it is stated 
that they have no objection if the pri- 
soners purchased the Hyderabad Prisons 
Manual which is a Government publica- 
tion. I am, however. informed that the 
Hyderabad Prison Manual is out of print 
and only one copy is available for the 
Jail. The respondents stated whenever 
the petitioners want they can peruse the 
jail manual, which is with the Jail autho- 
tities, in the presence of the Jail Officer. 
In the circumstances, it is not possible 
for this court, having regard to the fact 
that the Jail manual is out of print, to 
give any direction to supply a copy of 
the jail manual, even if they are prepared 
to pay for it. It is a sorry state of 
affairs that such an important publica- 
tion is not available for purchase by the 
public or by the prisoners. I have no 
doubt, that steps will be taken by the 
Government to see that adequate copies 
of the jail manual are printed and are 
made available. 


16. The next request relates to 
the supply of newspapers, periodicals 
and books, As far as news papers are 
concerned, there is G. O. Ms. 1298 dated 
6-7-1963 in which nearly 18 dailies, 15 
weeklies and 15 periodicals have been ap- 
proved by the Government and they 
have been directed to be supplied to the 
prisoners at their own cost or at Gov- 
ernment expenses, as prescribed under 
the rules in force. In another G. O. 
Rt. 3146 dated 7-10-1970 it is stated that 
such of the newspapers and periodicals 
other than those approved in the pre- 
vious G. O. according to the choice of the 
prisoner may be supplied to all classes 
of prisoners which include ‘B’ class, 
undertrial prisoners, or special class pri- 
soners at their own cost subject to the 
censorship by the C. I. D. as prescribed 
under the rules in force. 


217. . Thus, it is clear that the peti- 
tioners are permitted to get these various, 
newspapers at their own cost. But, their 
grievance is that the newspapers are 
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being censored. It is submitted that large 
parts of the newspapers are blackened or 
cut out on the pretext of censorship and 
there are no guide lines prescribed as to 
the manner or principles under which the 
censorship is to be effected. It is true, 
that under Rule 684 the superintendent 
of prison ° is authorised to censor any 
newspaper supplied to or obtained by 
prisoners and cut out any portion deem- 
ed objectionable. Under this rule, it is 
left to the Superintendent to decide which 
portion he deems objectionable. Though 
on the face of this rule it confers an 
absolute discretion on the Superintend- 
ent, I am of the view that such discre- 
tion is not absolute. but has to be ex- 
ercised with reference to the object and 
purpose ofthe Prisons Act and the Rules 
made thereunder. The Superintendent 
has to take into account the jail discipline 
and administration and matters of secu- 
rity and will have to decide the portions 
to be censored. It is stated in the counter 
affidavit that the interest of security and 
administration of jail are taken into ac- 
count while censoring the newspapers. 
In the absence of any material placed be- 
fore me that this censorship has been 
used arbitrarily or capriciously without 
reference to the object and purpose cf 
the Act, I am not in a position to hold 
that the censorship is not proper. Some 
samples of newspapers in which this 
censorship has been effected were pro- 
duced before me. It is stated by ffe 
authorities that the portions cut out 
relate to instances of clashes of prisoners 


with Jail wardens, escape from jail, indi-. 


scipline in jail and similar such inst- 
ances. I cannot say that they have been 
improperly excluded, having regard to 
security, jail administration and disci- 
pline in jail. 

18. Regarding books, it is stated 
that there is no reason why the prisoners 
should not be supplied with all books 
at their cost which are not proscribed by 
the Government. As instances of refusal 
of such books, it is stated that the peti- 
tioners applied for a copy of the life 
lof Mao Tse Tung published by the Pen- 
guins and a telugu poetical work called 
‘Jhan Jha’. No reasons have been given 
why they were not supplied to them. 
Rule 683 which refers to books states 
that no private books other than reli- 
pious ones are allowed. It cannot there- 
fore, be said that there is any contraven- 
tion of any rule in refusing permission 
to the petitioners to buy certain books. 





19. The next request is to permit 
them to use a transistor radio. There is 
no rule compelling the authorities to per- 
mit the petitioners to use a transistor 

*|radio. It is stated in the countér affidavit 
that there is a community radio set in 
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the jail and permission to use a transis- 
tor radio would be detrimental to the 
discpline in the jail. Under Section 31 
an unconvicted criminal prisoner is to 
be permitted to purchase or receive from 
private sources books, newspapers and 
other necessaries, but subject to examina- 
tion ard to such rules. It cannot be said 
that the transistor radio comes within 
the meaning of expression ‘necessaries’, 


20. The last request is for the use 
of a typewriter. The petitioners stated 
that they have to prepare for their de- 
fence. It is stated that the records are 
voluminous and copies have to be pre- 
pared for the use of their lawyers. I 
think, in view of this, the request for 
permission to use a typewriter is justi- 
fied. It is argued by the learned Gov- 
ernment Pleader that under Rule 605 
they can be supplied only stationery and 
writing material and typewriter cannot 
be included in the expression ‘writing 
material or stationery’, I think in the 
context of the present day, when the 
typewriter is freely used for correspon- 
dence, a broad meaning has to be given 
to the expression ‘stationery’ so as to 
include a typewriter. Apart from this, 
Rule 610 says that unconvictéed criminal 
prisoners shall be allowed all reasonable 
facilities, at proper times and under pro- 
per restrictions, for interviewing, or 
otherwise communicating either orally or 
in writing with their relatives, friends 
and legal advisers. In view of the large 
volume of the record and necessity for 
getting the documents typed, it can be 
said that permission to use a typewriter 
would be a reasonable facility for com- 
municating with their legal advisers and 
conducting the defence. 


21. It is, however. submitted by 
the respondents that use of typewriter 
may result in passing out, or circulating 
inside the jail unauthorised or provoca- 
tive communications which may under- 
mine the security in the jail. This dif- 
ficulty can be avoided by allowing the use 
of the Typewriter only for the purpose 
of communicating with their lawyers. 
The petitioners may be asked to use the 
typewriter in the presence of the jail 
officers at the office or any other place 
convenient. 


22. In this connection reference 
may be made to the decision of a Bench 
of this court in W. P. No. 4742 of 1970, 
D/- 18-12-1970 (Andh Pra). In that case 
a request by an undertrial prisoner was 
made among other things for permission 
to possess and use their own radio sets, 
books and all unproscribed literature, 
papers and periodicals. It was held that 
the petitioners are not entitled to claim 
amenities or other requirements indepen= 
dent of the rules and regulations or in= 
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consistent with them as they would tanta- 
mount to defeat the disciplinary pro- 
visions which have to be followed by 
‘the jail authorities in the interests of 
the jail administration and the peti- 
tioner’s request was negatived, 


23. In the result there will be a 
direction in regard to the permission to 
use a typerwriter on the lines indicated 


above. In other respects the petition is 
dismissed, P 
24. Before concluding, ït is desir- 


able to point out that it is high time 
that the Hyderabad Prisons Rules are 
amended. They were made in 1954 ke- 
fore the formation of the Andhra 
Pradesh. More than fifteen years have 
elapsed and ideas regarding amenities and 
facilities for the prisoners, especially. for 
the undertrial prisoners have undergone 
a radical change. It is recognised by 
every civilised community that there 
should be more amenities and more 
freedom to the prisoners within the pri- 
son. In the case of undertrial prisoners, 
it is just possible that they may be 
ultimately acquitted by a court of law. 
Without prejudice to jail discipline and 
‘administration and to the security of the 
State and bearing in mind that the main 
purpose of confining undertrial prisoners 
in jail is that they do not tamper with 
evidence and they do not abscond, every 
effort should be made to increase their 
amenities. It is to be hoped that steps 
will be taken to suitably amend as early 
‘as possible the existing prison rules, 
especially in regard to the supply of 
books so as to bring them in conformity 
with the changed attitude to prisoners 
and the present ideas on prison reforms. 


Order accordingly. 
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V. Seetha Rama Raju, Petitioner v. 
K. Venkata Narsamma, Respondent. 


Civil Revn. Petn. No. 213 of 1970, 
D/- 8-7-1970, from the order of 1st Addl. 
Dist. Munsiff, Kovvur, D/- 24-12-1969. 


Civil P. C. (1908), OC. 14, R. 1 — 
Framing of issues — In a suit for pos- 
session on the basis of title to the pro- 
perty an issue relating to plaintiffs title 
to the property is perfectly relevant — 
The plaintiff must prove his title to the 
property in such suit. (1900) DLR 23 Mad 
179 & 1907 AC 73, Ref. to. 

{Paras 13, 14) 
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Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1165 (V 55)= 
(1968) 3 SCR 163, Nair Service 


Society v. K. C. Alexander 12 
(1907) 1907 AC 73 = 76 LJ PC 19, 

Pery v. Clissold 10 
(1900) ILR 23 Mad 179, Mustapha 

Saheb v. Santha Pillai 10 


M. Jagannadha Rao, for Petitioner; 
Y. G. Krishna Murty, for Respondent. 


ORDER:— The short point in this 
revision petition is, whether the order of 
the lower Court, by which the issues 
were recast is materially irregular. In 
order to appreciate the question in the 
true perspective, the essential facts have 
to be stated, 


2. O. S. No. 332 of 1966 on the 
file of the 1st Additional District Munsif, 
Kovvur was laid by the respondent on 
foot of her title; and the main relief 
sought is recovery of possession of a 
vacant site, which is part of R. S. No. 108 
situate at the village of Kannapuram in 
West Godavari District. The plaintiff 
claims to be the owner of an extent of 


Ac. 2-54 cents comprised in the field 
bearing the abovementioned survey 
number. She was granting portions of 


the land to poor persons at their request. 
The grants were being evidenced by the 
letters. which the plaintiff was obtaining 
from the grantees. It is pleaded by 
her that at about 15 years ago, the defen- 

ant asked for permission to occupy a 
portion of the land, of the extent of 6 
cents, The defendant was accordingly 
-allowed to occupy the site as a licensee. 
Some time later, the defendant craved 
for leave and licence to occupy a further 
extent of 15 cents, and this too was 
granted. The plaintiff avers that she 
learnt that the defendant put up a tiled 
house, and exception was taken by her 
to the user of the land for that purpose. 
A notice was issued by her through her 
advocate on 27-7-1965, to which the de- 
fendant replied on 23-8-1965 setting out 
the plea that there was a gift by her of 
the site in question in 1945. The suit 
for ejectment based on title followed the 
defendant’s notice. 


3. The defendant’s pleading by 
way of answer to the suit asserts that 
there was an oral gift by the plaintiff 
in his favour in 1945 and that he was 
in possession of the land since then in 
It is also 
urged that he perfected his title by long, 
continuous and adverse possession. 


4. The issues in the suit were 
settled in due course, Issue (1)-as rams 
„ed jn the, first instance reads: 

“Whether the plaintiff has title to 


the suit sites within the statutory period ° 
before the suit?”, 
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Issue (2) relates to the question whether 
the defendant perfected his title to the 
lands by adverse possession. It is un- 
necessary to set out the gist of the other 
two rages framed by the Court. 


On the application of the plain- 
tiff, : A. No. 716/69 the learned District 
Munsif, by his order dated 24th Decem- 
ber 1969 deleted issue (1) and recast the 
other issues. It may be mentioned that 
the main controversy in this revision 
petition relates to the deletion of issue (1). 
Though the other issues had been recast 
in the manner desired by the plaintiff 
there is virtually no dispute raised in 
regard to them. 

6. The District Munsif expressed 
the view that there is no need to have 
a separate issue with regard to the plain- 
tiffs title and possession of the suit pro- 
perty within the statutory period. Ac- 
cordingly issue (1) was deleted and the 
other issues were recast with certain 
verbal changes to which no exception is 
taken here. 


7. The main contention urged 
before me is ‘that it is incumbent on the 
plaintiff to prove her title, having re- 
gard to the pleadings and that the dele- 
tion of Issue (1) is irregular. Learned 
Counsel for the respondent submits that, 
as the justification pleaded by the defend- 
ant for his possession is the alleged gift 
of the plaintiff and or the acquisition of 
title by adverse possession the burden is 
on the defendant to make out affirma- 
tively his title either oncfoot of gift or 
on the basis of adverse possession. If 
the defendant fails to prove the gift or 
adverse possession says Counsel for the 
respondent, the plaintiffs action for eject- 
ment ought to be allowed without any 
further requirement of proof of her 
title. 

8. It is not in dispute that the zist 
of the plaintiff’s action is that it seeks 
recovery of possession of immovable pro- 
perty on foot of her title. Art. 64 of 
the Limitation Act of 1963 relates to 
suits for possession of immovable pro- 
perty based on previous possession and 
not on title, whereas Art. 65 applies to 
the category of suits where the action is 
founded on title. The expression “based 
on title” occurring in Art. 65 signifies a 
change made by-the new Act of 1963. 


9. The reasons for the changes 
brought about by Arts. 64 and 65 are to 
be ‘found in the third report of the Law 
Commission. It was considered that the 
provisions of Art. 142 of the old Limita- 
tion Act constituted a harsh and oppres- 
sive provision placing the owner of the 
property at a disadvantage in am acti®n 
brought by him against a trespasser. The 
decision of Courts laid down a rule of 
Jaw that loaded the dice heavily against 
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the owner who was dispossessed. The 
burden cast on the dispossessed owner 
made it incumbent on him not. only to 
establish his title but it made it requisite 
that in an ejectment action, he should 
also make. out that he was in possession 
at some point of time within twelve years 
before the date of the suit. This posi- 
tion, the Law Commission felt, called 
for legislative action. The recommenda- 
tion of the Law Commission was inter 
alia, to this effect: 


“If the defendant wants to defeat 
the right of the plaintiff, he must esta- 
blish his adverse possession for over 
twelve years which has the effect of ex- 
tinguishing the title of the owner by the 
operation of Section 28 of the Limitation 
Act read with Art. 144. If he fails to do 
so, there is no reason for non-suiting the 
plaintiff merely because he was not able 
to prove possession within twelve years. 
In our opinion Art. 142 must be restrict- 
ed in its application only to suits based 
on possessory title. We therefore sug- 
gest that in order to avoid injustice and 
inequality to the true owner and to 
simplify the law, Art. 142 should be res- 
tricted to suits based on possessory title 
and owner of the property should not 
lose his right to it unless the defendant 
in possession is able to establish adverse 
possession.” 


It was pursuant to the opinion thus ex- 
pressed that the two Arts. 64 and 65 
came to be enacted in the Act of 1963. 
There is a clear cut distinction between 
suits based on prior possession and suits 
based on title. The former are governed ’ 
by Art. 64 and to the latter category the 
provisions of Art. 65 are applicable, 


10. Adverting to the dichotomy 
discernible in the two Articles, learned 
Counsel for the plaintiff-respondent en- 
deavoured to sustain that the issue call- 
ing on the plaintiff to make out her title 
was rightly deleted by the lower Court. 
The argument of the learned Counsel 
rests cn a fallacy. The principle is 
firmly embodied in reported decisions 
that a party ousted by a person who has 
no better right, is with reference to the 
person so ousting entitled to recover by 
virtue of the possession he had held be- 
fore the ouster even though that posses- 
sion was without any title. This prin- 
ciple wes laid down by Subramania 
Ayyar. J. in Mustapha Saheb v. Santha 
Pillai, (1900) ILR 23 Mad 179 at p. 182. 
It is a well recognised doctrine of law 
that possession is a substantive right or. 
interest which has certain legal incidents 
and advantages apart from title. The 
provisions of Art. 64, in my opinion must 
be correlated to this concept or doctrine 
which enables the person in possession 
to seek the aid of the Court in the re- 


410 A. P. [Pys. 10-15] 


covery of possession ‘when the action is 
founded not on title but on possession 
alone. In case of this description, an in- 
quiry into the question of title is out of 
place or irrelevant unless the defendant 
pleads to jus tertii. The legal position 
relevant to a suit of this description is 
defined in Perry v. Clissold, 1907 AC 73. 

11. What then is the pcsition in 
the case on hand? ‘The action is based 
on title. It is not based on the mere 
averment that the plaintiff in possession 
of property has been dispossessed. The 
plaintiff seeks the aid of the Court to re- 
gain possession by virtue of her title, 
and sustains the case by her assertion 
that the defendant, who was in occupa- 
tion by her leave and licence, has be- 
come a trespasser because of the repudia- 
tion of plaintiff's title What are the 
basic facts that the plaintiff has to prove 
in order to obtain the possession of her 
lands? 

12. It is pertinent to notice at the 
outset that the right to the recovery of 
possession, upon which the action rests 
is incidental to the plaintiff's ownership 
or title. The plaintiff asserts her title 
as the foundation of her action. In a 
passage cited from ‘Salmond on Torts’ 
(13th Edition) at page 1173 of Nair Ser- 
vice Society v. K. C. Alexander, AIR 
1968 SC 1165 the learned author said: 

“But usually the plaintiff in an ac- 
tion of ejectment is not in possession, he 
relies upon his right to possession un- 
accompanied by actual possession, In 
such a case he must recover by the 
strength of his own title, without any 
regard to the weakness of the defend- 
ants. The result therefore, is that in ac- 
tion of ejectment the jus tertii is in 
practice a good defence.” 

In the decision of the Supreme Court 
referred to above, Hidayatullah, J. as 


his Lordship then was observed at 
page 1174: 
“Therefore, the plaintiff who was 


peaceably in possession was entitled to 
remain in possession and only the State 
could evict him. The action of the So- 
ciety was a violent invasion of his pos- 
session and in the Law as it stands in 
India the plaintiff could maintain a pos- 
sessory suit under the provisions of the 
Specific Relief Act in which title would 
be immaterial or a suit for possession 
within 12 years in which the question of 
title could be raised.” 

The following propositions emerge as a 
result of the decision of the Supreme 
Court and the relevant provisions of the 
Limitation Act: 


In a possessory suit under the 
Specific Relief Act, no adjudication on 
the question of title can arise. 

In a suit based on prior possession 
but not on title, the defendant can plead 
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to jus tertii in which case the enquiry, 
in title becomes a justifiable issue. 

In an action in ejectment based on 
title, the defendant who is in adverse 
possession is obliged to make out acquir~ 
ed title pleaded by him. 


13. The question that is posed 
here is whether the plaintiff, who in- 
vokes the Court’s aid, is not obliged to 
substantiate the basic fact of his owner- 
ship. Is this not an indispensable pre« 
requisite for obtaining a decree in eject- 
ment? The defendant has become oug 
with a positive plea that he has title to 
the property either on foot of gift or on 
the basis of acquired title and the onus 
is on him to prove the positive case 
relied on by him. If he succeeds in esta~ 
blishing his title, no further question 
arises and the non-~-suit of the plaintiff is 
the inevitable result upon a finding of 
the defendant’s title. In the contingency 
of the defendant’s failure to substantiate 
his title, is the plaintiff entitled to a 
decree in ejectment without any proof 
of his title? Counsel for the respond- 
ent submits that the plaintiff need not 
furnish any proof of ownership and upon 
the failure of the defendant, a decree in 
ejectment has to follow. I am unable 
to subscribe to the proposition in its 
general or unqualified form. 


14. The issues as recast by the 
lower Court rightly place the burden on 
the defendant of making out his title. 
The initial burden is on him. If his 
evidence is found inadequate, it appears 
to me the Court cannot dispossess the 
defendant solely on the basis of his 
failure. The plaintiff would have to 
make out the basic fact on which her 
claim rests viz., her title It may be 
that in the light of the defendant’s 
failure. the onus placed on the plaintiff 
becomes very light. The requirement as 
to proof of title is not stringent as the 
challenge of the defendant has proved 
unavailing. Though the burden on the 
plaintiff sits light, it has nevertheless to 
be discharged. 


15. Mr. Krishnamurti, however, 
urged that on a proper reading of the 
written statement, there is an implied 
admission of title of the plaintiff. The 
argument of the learned counsel is that 
there is an unequivocal statement that 
at the inception, the title vested in the] . 
plaintiff and that the plea is that there 
is a displacement of that title consequent 
on the adverse possession of the defend- 
ant. He submits that if the plea of the 
displacement of the plaintiff’s title fails 
the necessary implication is that the 
Plaintiffs title must be deemed to be 
subsisting and effective. In this view. he 
submits that there is no need for the 
insistence on the proof of the plaintiff's 
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title which, in the circumstances, is noth- 
ing but a superfluity. There is a good 
deal of force in this submission. As 
pointed out by me earlier, the inability 
of a defendant to make out his title may 
not, by itself, justify the granting of the 
decree of ejectment without proof of the 
plaintifi’s title. That is the principle, 
that governs suits of this kind. But 
having regard to the pleadings in this 
ease, the conclusion must be that upon 
the failure of the defendant to prove the 
displacement or the extinguishment of 
the plaintiff's title, the latter must suc- 
ceed. I am consequently of opinion that 
in the light of the pleadings in this case, 
it is not necessary to call upon the 
plaintiff to make out: her title. 
issues now framed by the lower Court 
are adequate and are in conformity with 
the rules as to onus of proof. The revi- 
sion is, therefore, dismissed; but I make 
no order as to costs. 

Revision dismissed. 
{ 
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Pyari Bai and another, Petitioners 
v. Tadeka Gowrama, Respondent. 


Civil Revn. Petn. No. 11 of 1971, 
D/- 11-2-1971, from order of Chief Judge, 
City. Sm. C. C, Hyderabad, D/- 7-12- 
1970. 

(A) Houses & Rents — Andhra Pra- 
desh Building (Lease, Rent and Evic- 
tion Control) Act (15 of 1960), Sec. 10 
(3} (iti) (b) — Where the landlord seeks 
eviction on the plea of starting a busi- 
ness the fact that identical plea in a 
previous application was negatived and 
the landlord acquiesced in the decision 
by not appealing against it does not 
show that the landlord never had or at 
present lacks the intention of commenc- 
ing a business. (Para 6) 


(B) Houses & Rents — Andhra Pra- 
desh Building (Lease, Rent and Evic- 
tion Control) Act (15 of 1960), Sec. 10 
(3) (iii) (b) — Where the landlord re- 
quires the premises for starting a busi- 
ness it is not for the Court to probe in- 
to the landlord's reasons for choosing 
the business activity or the prudence or 
soundness of the proposed venture, the 
Court being concerned with only whe- 
ther a bona fide requirement is made 
out, (Para 7) 


(C) Houses & Rents — Andhra Pra- 
desh Building (Leasé, Rent and Evic- 
tion Control) Act (15 of 1960), Section 
10 (3) — Ef the landlord’s claim for per- 
sonal occupation is not untrue °and Is 
not a mere’ pretence for securing evic- 
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tion it must be held that the landlord 
requires the premises bona fide. AIR 
1965 Andh Pra 220, Rel. on. (Para 10) 
(D) Houses & Rents — Andhra Pra- 
desh Building (Lease, Rent and Evic- 
tion Control) Act (15 cf 1960), Section 
10 (3) Gii) (b) — The only requirement 
of Section 10 (3) (iii) (b) is that the 
Court must be satisfied as to the exis- 
tence of a bona fide proposal for com- 
mencing a business and no proof of pre- 
liminary steps having been taken to 
start the business is necessary. 
(Para 11) 
(E£) Houses & Rents — Andhra Pra- 
desh Building (Lease, Rent and Evic- 
tion Contrel) Act (15 of 1960), Section 
0 — Where the entire premises were 
let out to the tenant for a non-residen- 
tial purpose the unauthorised user of 
part of the premises for residence by 
the tenant cannot alter the nature of 
the temancy and convert the premises 
into partly residential and hany, non- 
residential. AIR 1968 SC 438, 
Para 12) 
(F) Houses & Rents — Andhra Pra- 
desh Building (Lease, Rent and Evic- 
tion Control) Act (15 of 1960), peers 
10 (3) GE) (b) and (c) — Clause (b) and. 
(c) of Section 10 (3) (iii) are mutually 
exclisive and where the landlord seeks 
eviction for the purpose of a business 
which he bona fide proposes to com- 
mence clause (b) applies and clause {c} 
can have no application. (Para 14) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 438 (V 55) = 
(1968) 1 SCR 536, Miss S. Sanyal 
v. Gian Chand 12 
(1965) AIR 1965 Andh Pra 220 
(V 52) = (1965) 1 Andh WR 253, 
Parasuramaiah v. Lakshmamma 8 

B. C, Jain, for Petitioners; H. S. 
Gururaja Rao, for Respondent. 

ORDER :— This revision petition 
arises out of an application for evic- 
tion of a tenant made under Section 10 
of Andhra Pradesh Building (Lease, 
Rent and Eviction Control) Act, 1960 
hereinafter referred to as the Act. In 
her application for eviction, the land 
lady relied upon several grounds. She 
sought the eviction of the tenant: on 
the ground of her personal requirement 
of the building for the commencement 
of the business in copper and brassware. 
She also alleged that the tenant was 
guilty of wilful default in the payment 
of the rent and that the tenant had in 
fact secured alternative accommodation. 

2. The tenant against whom the 
petition was laid died on December 9, 
1967. His wife was brought on record 
tnd has resisted the application. At 
her -instance, a person said to be. her 
adopted son was also added as party- 
respondent, X 


412 A. P, [Pra 3-10] Pyari Bai v. Tadeka Gowrama (Parthasarathi J.) 


3. The application was made seve- 
ral years ago and the proceedings have 
dragged on their weary length for « 
considerable time. The pleading of the 
respondent was filed as long as 29th 
ene 1963. A further plea was set up 

way of amendment and the tenant 
atea that the hardship accruing to him 
by eviction outweighs the advantage 
gained by the land lady as a result of 
eviction. The tenant was allcwed to 
raise additional pleas in reply to the res 
joinder filed by the land lady. 


4, The Controller upheld the 
plea of the land lady about her bona 
fide requirement of the premises for 
the commencement of a business. It 
was also found that there was wilful 
default on the part of the tenant. The 
Rent Controller hela that the tenants 
committed acts of nuisance thereby 
rendering themselves liable to be evict- 
ed under Section 10 (2) (iv) of the Act. 
The allegation that the tenants secured 
alternative accommodation was nega- 
tived. In the result, the Rent Control- 
ler directed the eviction of the tenants, 


5. On appeal preferred by the 
tenants, the Chief Jucge, City Small 
Causes Court at Hyderakad confirmed the 
order of eviction though he didg not 
completely concur in the findings of the 
Rent Controller. The appellate autho- 
rity dissented from the finding of the 
Rent Controller that the tenants had 
committed wilful default but he confirm- 
ed the finding of the Controller that 
the land lady had proved her bona fide 
requirement of the use of the premises 
for a business intended to be commenc- 
ed by her. 


6. On behalf of the tenants, it is 
submitted by Mr. B. C, Jain that the 
order of eviction is liable to be set 
aside on three grounds. Firstly, it is 
urged by him that the circumstances 
of the case clearly point to the male 
fides or unreasonableness of the plea of 
the alleged personal requirement. He 
laid stress on the fact that when the 
identical ground was urged in an ear- 
lier application made by the land lady 
and when the Controller negatived her 
plea, the land lady did not pursue the 
proceedings but acquiesced in the ad- 
verse finding. The earlier application 
was made as long as 1958. The fact 
that when she met with an adverse re- 
sult in the court of the first instance, 
she did not challenge the finding by pre- 
ferring an appeal or by urging that 
ground in the appeal, does not war- 
rant the inference suggested by the 
counsel that the land lady never en- 
tertained the intention or at presen? 
lacks the intention of commencing & 
business. 'The position as on the date 
of the present application is the crucial 
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factor and what transpired nearly ten 
years ago must be held to be of no 
material significance. 


7. It is then submitted by the 
learned -counsel that the land lady 
never conceived of the idea of doing 
any business over the years, since the 
death of her husband and that it is 
highly improbable that she would think 
of a business venture especially when 
she has no need to augment her in- 
come. His criticism is that the appel~ 
late authority and the Controller did 
not pay sufficient attention to the im- 
probability of a late start in the busi- 
ness world being made by the land lady, 
I do not think this criticism is well 
founded. The counsel also submits that 
there is no rational explanation why 
the land lady should think of doing 
business in Copper and Brassware for ` 
which business alone the premises had 
been used by the tenants all these years, 
It is not for the court to probe into the 
reasons that weighed with the land 
lady in making her choice of the busi- 
ness activity. What the court is con- 
cerned with is whether a bona fide re- 
quirement is made out. It is not per- 
missible for the court to embark on 
an enquiry as to the prudence or 
soundness of the venture proposed to be 
commenced by the land lady. 


8. Learned counsel also submit- 
ted that there must be proof of require- 
ment of the premises for the use of 
the land lord and that the word ‘re- 
quirement’ implies scmething in the 
nature of necessity and not a mere anti- 
cipation of a future need. I do not 
agree with the learned counsels’ submis- 
sion. In Parasuramaiah v. akshma- 
mma, AIR 1965 Andh Pra 220 it has 
been laid down as follows: 

“Broadly stated, mere wish, con- 
venience, whim or fancy of the land 
lord will not be enough to show that 
the landlord ‘requires’ the premises 
bona fide. The land lord must allege 
and prove certain circumstances or 
facts which go to prove his need. It is 
not necessary that such a need would 
be of an absolute character.” 

9. The Division Bench that decid- 
ed that case proceeded to observe that 
what is meant by bona fide require- 
ment is that the land lord requires the 
premises for his reasonable needs and 
that he is not seeking eviction on the 
pretence of requiring additional accom- 
modation. 


10. If the claim for personal oc- 
cupation is not untrue and if there is 
no basis for holding it to be a mere 
pretence for securing eviction, the re- 
qaiirements of law must be held to have 
been met. The tenants sought to make 
out in the present case that the larid 
lady lacked the means for commenc- 
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ing the business in question. But the 
evidence which has been concurrently 
accepted by the tribunals establishes be- 
yond doubt that the land lady’s means 
are sufficiently abundant as to finance 
the business venture, 


11. It is further submitted by 
Mr. Jain that the mere possession of 
means is insufficient to establish bona 
fide requirement for business. And it 
is said that there must be some proof 
of positive steps taken or essential pre- 
liminaries undertaken. There is, accord- 
ing to counsel, no evidence in this case 
of anything having been done by the 
land lady to warrant the inferences 
that there is an imminent prospect of 
the commencement of the business. On 
a reading of the Section, I do not think 
it is permissible for the court to apply 
the test implicit in the argument of the 
counsel. All that the section requires 
is that there must be evidence of the 
need of the building for the ‘purpose 
of business which the land lord bona 
fied proposes to commence. If the 
argument of the learned counsel is ac- 
cepted and if it were to be held that 
there must be proof of the preliminary 
steps having been taken, it would be 
tantamount to judicial legislation by the 
addition of criteria not prescribed by 
the statute. The language of the clause 
is quite clear and it enables the land- 
= |lord to obtain eviction if, in the opi- 
Einion of the Controller, the land lord 

“lbona fide proposes to commence a busi- 
ness. The obligation which the law im- 
. [poses on a land lord is to place before 
‘|the court such material as would war- 
rant the formation of an opinion by 
the Controller that there is a bona fide 
proposal to commence a business. 
The legislature had advisedly used the 
words ‘proposes to commence”. The 


import of this phrase is unmistakable: 


and it can only mean that the land 
lord must satisfy the court that he has 
the intention to use the premises for 
a business that is intended to be com- 
menced. The only requirement in the 
statute is that the court must be satis- 
fied that there is in existence a bona 
fide proposal for the commencement of 
the business. 

12. The second’ submission made 
by the learned counsel is that the pre- 
mises in question were let out partly 
for a residential purpose and partly for 
a non-residential purpose and that it is 
not competent for the land lady to seek 
eviction on. the ground that the whole 
premises are required for a non-resi- 
dential purpose. In this connection, 
reliance has been placed on Miss S. 
Sanyal v. Gian Chand, AIR “1968 SC 
438. In that case which relate . th 
Belhi and -Ajmer Rent Control *Act, it 
was held that the premises were let 
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for a composite purpose. The contract 
of tenancy being a single and indivisi- 
ble one, it was not open to the court 
to split up the contract into two parts 
and to allow the application for evic- 
tion in respect of a portion of the pre~ 
mises. The facts here, as pointed out 
by the appellate authority, are clearly 
distinguishable. After an elaborate exa- 
mination of the evidence, the appellate 
authority came to the conclusion that 
the entire premises had been let to the 
tenants for a non residential purpose. 
If contrary to the understanding be- 
tween the parties, the tenant had used 
part of the premises for residence, that 
cannot alter the nature of the tenancy 
nor did the premises become partly ře- 
sidential and partly non-residential by 
reason of the unauthorised user of the 
tenants, The test is what was the domi- 
nant or the principal or the sanctioned 
user. On the evidence, there can be 
little doubt that the sanctioned user was 
of a non-residential character. I have 
been taken through the entire evidence; 
and counsel made an endeavour to as~ 
sail the finding of fact of the appellate 
authority. On a reading of the evi- 
dence, I am of opinion that there is no 
reason to dissent from the findings of 
the appellate authority. R. W. 1 clear- 
ly stated that he was a boy when the 
house was taken on rent and that he 
does not know for what purpose it was 

en, Counsel submits that the front 
portion of the premises was let out earlier 
and the rear portion at a later date and 
that the statement made by R. W. 1L 
relates only to the earlier transaction. 
I do not think it is permissible to read 
the evidence of the witness in that 
sense. Taking the entire evidence into 
consideration I find no reason to hold 
that the finding of fact of the appel- 
late authority is improper or illegal, 
There is clear evidence to sustain the 
finding that the entire premises had 
been let out for non-residential pur- 
pose. 


13. The third contention of the 
learned counsel is that the case on hand 
comes under Section 10 (8) (iii) (c) and 
not under the provisions of Section 10 
(3) (iii) (b). The two provisions in so 
far as they are relevant may be set out 
in order to appreciate the contention of 
the counsel. 

“Section. 10 (3) (iii) -in case it is 
any other non-residential building, if 
the landlord is not occupying a non- 
residential building in the city, town 
or village concerned which is his own 
or to the possession of which he is en- 
titled whether under this Act or other- 


Wise: 


{a) for the purpose of a business 
which he is carrying on, on the date 
of the application, or 


y 
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(b) for the purpose of a business 

which in the opinion of the controller, 
the landlord bona fide proposes to com- 
mence.’ 
Section 10 (3) (iii) (c). A landlord who 
is occupying only a part of a building, 
whether residential or non-residential, 
may, notwithstanding anything in cla- 
use (a) apply to the Controller for an 
order directing any tenant occupying 
the whole or any portion of the re- 
maining part of the building to put 
the landlord in possession thereof, if 
he requires additional accommodation 
for residential purposes or for the pur- 
pose of a business which he is carry- 
ing on, as the case may be. 


14, Basing his argument on the 
provisions of clause (c) counsel submit- 
ted that the provision comes into play 
only where the landlord requires ad- 
ditional accommodation and that in the 
present case the landlady is not seek- 
ing eviction for additional accommoda- 
tion for an existing business and there- 
fore, the application is unsustainable. 
In my opinion, the provision that is 
applicable to the case on hand is sub- 
clause (b) of clause (iii). It is only 
this provision that enables the land- 
lord to seek eviction for the purpose of 
a business which the landlord bona 
fide proposes to commence. It does 
not require much effort to come to the 
conclusion that where the legislature 
has provided for eviction for the pur- 
poses of a proposed new business Cl. (c) 
relied upon by the learned counsel 
can have no application. The reason is 
obvious. Clause (c) is applicable only 
where there is an existing business and 
additional accommodation is required 
for the purpose of such business. The 
two provisions are to be applied to two 
different situations, Tkey are mutual- 
ly exclusive and the submission of the 
counsel that clause (c) is of an over- 
riding character and must be applied 
even in cases coming within the pur- 
view of the other provision is unsustain- 
able. There is, therefore no merit in 
this contention urged by the counsel 
on the construction of the two provi- 
sions. 


15. The result is that the revi- 
sion petition fails and it is accordingly 
dismissed with costs. The order of 
eviction will not be executed for a 
period of two months from today. 


Petition dismissed, 
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Y. Venkata Subamma, Petitioner v. 
The Regional Transport Officer, Krishna 
District, Vijayawada and another, Res- 
pondents. 

Writ Petn. No. 497 of 1970, D/- 21-8- 
1970. 

(A) Motor Vehicles Act (1939), Sec- 
tion 2 (3) and (29) — In order to bring 
the vchicle within the definition of ‘con- 
tract carriage’ it is necessary to show 
that the vehicle is being used for carry- 
ing a single party of passengers having 
a single specific destination at an agreed 
amount without picking up non-party 
Passengers on the way and charging 
separate fares for their travel. 

(Para 4) 

(B) Andhra Pradesh (Andhra Area) 
Motor Vehicle Taxation Act (1939), Sec- 
tion 4 (1) — A vehiele although regis- 
tered as a contract carriage would be- 
come liable to be taxed as a stage car- 
riage if it has been used as such. It is 
immaterial whether it was the owner 
himself who used it as such or a per- 
son to whom it was hired out by 
as a ‘contract carriage’. (Para 6) 

K. Mangachary, for A. V. Krishna 
Rao, for Petitioner; 4th Govt. Pleader, 
for Respondents. 

ORDER:—This application by the. 
petitioner under Article 226 of the Con- : 
stitution is to quash the demand notice: 
issued by the Licensing Authority, 
Vijayawada in Re. No. 21340/B1/69, dated 
27-1-1970 for “payment of Rs. 4410-00 
and Rs. 2205-00 towards the balance of 
tax and penalty respectively, on or be- 
fore 31-3-1970 for the quarter ending 
June, 30, 1969. 


2. The material facts which lie 


‘in a short compass may be stated: 


The petitioner’s vehicle A. P. G. No. 
2587 was engaged by one Sri P. Rama- 
rao on contract to ply it from Bantu- 
milli to Viswanathapalli temple via. 
Masulipatnam Avanigadda etc. The tem- 
porary permit was valid from 26-6-1969 
to 27-6-1969. On June 26, 1969, the Re- 
gional Transport Officer, Flying Squad, 
Guntur checked the petitioner’s vehicle 
while it was proceeding to Viswanatha- 
palli from Bantumilli. It was found to 
contain 64 passengers i.e., 15 more than 
its capacity. It is mentioned in the check 
report that the contractor was taking 
different parties collecting fares and the 
driver also had no licence at that time. 
In that report, the signature of the con- 
tractor Ramarao also was obtained. 
Thereafter a show cause notice was 
issued oy the first respondent as to 
why the petitioner should not be asked 
Pele I a, SN ciel te iat ER ar er era 
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to pay tax on-the basis of stage carriage 
for the quarter ending 30-6-1969. — 

The explanation by the petitioner 
was to the effect that his vehicle was 
given on contract to one P. Ramarao to 
carry tourist party from Bantumilli to 
Viswanathapalli dnd that he did not 
receive any money from individual 
persons of the party. It was also stated 
that Avanigadda is only an intermediate 
station and that there was no intention 
for any member of the party to break 
the journey, the destination being only 
Viswanathapalli. He also alleged that 
the number of passengers was only 54 
but not 64 at the time of check and 
that he has not committed any offence, 
nor has he used the vehicle in any way 
other than that of a contract carriage. 
It appears that some affidavits of third 
parties were also filed by the petitioner. 
The licensing authority passed the im- 
pugned demand. Hence this writ peti- 
tion. 

3. Sri Mangachari for the peti- 
tioner contends that the vehicle in 
question was not used as a stage car- 
riage within the meaning of Section 2 
(29) of the Motor Vehicles Act, 1939 
hereinafter called the Act, but the same 
has been used only as a contract carriage 
and hence, the impugned order is liable 
to be quashed. The Government Plea- 
der opposed the claim of the petitioner 
contendins inter alia that the vehicle 
in question has been used as a stage 
carriage and the Writ petition is de- 
void of any merit. 

4. The short question therefore 
that falls for decision is whether on the 
facts and in the circumstances the peti- 
tioner’s vehicle was or was not used on 
26-6-1969 as a stage carriage liable to 
pay tax for the quarter ending 30-6-1969 
on that basis. The answer to the ques- 
tion turns upon the definitions of 
“stage carriage” and “contract carriage”. 
Section 2 (3) of the Act defines ‘contract 
carriage” “as a motor vehicle which 
carries a passenger or passengers for 
hire or reward under a contract ex- 
pressed or implied for the use of the 
vehicle as a whole at or for a fixed or 
agreed rate or sum and from one point 
to another without stopping to pick up 
or set down along the line of route 
passengers not included in the contract.” 
It also includes a motor cab notwith- 
standing that the passengers may pay 
separate fares. 


In order to make ft a contract car- 
riage within the meaning of Section 2 
(3) the use of the vehicle must be as 
a whole at or for a fixed or agreed rate 
or sum under a contract expressed or 
implied without stopping to pickeup any 
passengers not included in the contract. 
The contract contemplated under Sec- 
tion 2 (3) must be only one contract 


and the use of the vehicle must also be 
as a whoie, It does not admit of two 
or more contracts for the purpose of: usef 
of the vehicle as a contract carriage by 
different parties. The contract carriage 
is also expected to run from one point 
to another without stopping to pick up 
any passengers not included in the con- 
tract. THe very purport and intend- 
ment of the definition appears to be to 
provide for a single party to use the 
vehicle in its entirety for a particular 
trip or trips without stopping at inter- 
mediary places and without picking up 
any passengers on the route. Where 
passengers are individually allowed to 
travel ir the vehicle on payment of 
fares separately collected from them, 
such a vehicle cannot be termed to be 
a “contract carriage.” 


The “stage carriage” as defined in 
Section 2 (29) takes in a motor vehicle 
carrying more than six persons exclud- 
ing the driver for hire or reward at 
separate fares paid by or for individual 
passengers, either for the whole jour- 
ney or for stage of the journey. The 
definition of “stage carriage” is in con- 
tra-distinction with that of “contract 
carriage” referred to above. If the 
passengers pay separate fares either by 
themselves or by any person either for 
the whole „journey or for stages of 
the journey, such a vehicle should be 
fermed as “stage carriage” but not a 
“contract carriage.” The distinction is 
really understandable. Where persons 
try to have the use of the vehicle as 
a whole on the basis of a contract for 
the specific purpose of having a trip or 
trips from one place to. another of desti- 
nation without stopping in the inter- 
mediary stations or places, the vehicle 
is termed as “contract carriage” which 
is exigible for a less rate of taxation 
than that of a stage carriage. In the 
light of the aforesaid discussion I shall 
propose to examine the facts of the 
present case, . 

5. Admittedly the vehicle was 
used not by one single party, but by 
three groups of different members, and 
in addition, there are as many as Il 
individual passengers who have paid 
separate fares for their travel. Second- 
ly, the place of destination is more than 
one in respect of the passengers that 
travelled. Some passengers are bound 
to Viswenathapalli and some to Avani- 
gadda, The aforesaid facts do not bring 
the vehicle of the petitioner within the 
definition of “conctract carriage.” 


6. I am unable to agree with tha 
contention of Sri Mangachari that the 
use of the vehicle on 26-6-1969 was as 
@ contract carriage as the contract by 
his cliert to one P. Ramarao is only 
one and that he did not collect from 
passengers any individual fares, The 
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submission of Mr. Maengachari if given 
effect to would certainly lead to anoma- 
lies’ and hardship. The owner of a 
contract carriage may as well enter 
into a contract with a third party and 
allow the same to be used as a stage 
carriage and at the same time prefer 
to pay tax_on the basis of a- contract 
carriage. The contractor: may as well 
use the vehicle either with or without 
the consent of the owner of the vehicle 
as stage carriage and earn profits; and 
at the same time successfully deprive 
the State from collecting the just taxes 
on the basis of user of the vehicle as 
stage carriage. It is now well settled 
that the liability to pay tax for the 
motor vehicle in the State of Andhra 
Pradesh accrues or arises on the use 
of the vehicle and different rates have 
been prescribed by the concerned au- 
thority for different uses of the vehicles 
on public roads in the State. For these 
reasons, I have no hesitation to hold 
that the petitioner’s vehicle in fact’ was 
used on 26-6-1969 as a stage carriage and 
tax is exigible on that basis for the 
quarter ending 30-6-1969. 

z However, levy of penalty is 
liable to be quashed as there is no de 
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fault in payment of důe and payable for 
the quarter in question. In fact, the 
very demand for payment of tax was 
also raised along with levy of penalty. 
In view of the decision of this court. 
in writ petition 1627 of; 1968 and for 
the reasons stated therein, the peti-‘ 
tioner is entitled for the benefits of 
the notification issued by the State Gov- 
ernment that’ he is liable to pay 2/5ths 
of the tax as the use of the vehicle as 
stage carriage was detected only in me 
last month of the quarter. 


8. For these reasons, the impugn-. 


ed order is quashed to the extent: 
indicated and the matter is remit- 
- ted to the licensing euthority, Krishna 


District for passing appropriate orders- 
relating to the quantum of tax payable | 
by the petitioner in respect of his vehi- 
cle on the basis of stage carriage and | 
refund any excess amount of tax if! 
paid already. The writ petition is dis-: 
missed in other respects. There’ will 
be no order as to costs. Advocate’s fee! 
Rs. 50/-, 

: Petition dismissed, : 
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END 


